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104TH  CONGRESS 
1st  Session 


S.  RES.  120 


Establishing  a  special  committee  adtninistered  by  the  Committee  on  Banking, 
Housing,  and  Urban  Affairs  to  conduct  an  investigation  involving 
Wliitewater  Development  Corporation,  Madison  Guaranty  Savings  and 
Loan  Association,  Capital  Management  Senices.  Inc..  the  Arkansas  De- 
velopment Finance  Authority,  and  other  related  matters. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

May  17  (legislative  day.  May  15),  1995 

Mr.  D'A^LVTO  (for  himself  and  Mr.  DOLE)  submitted  the  follo^^ing  resolution; 
which  was  considered  and  agreed  to 


RESOLUTION 

Establishing  a  special  committee  administered  by  the  Com- 
mittee on  Banking,  Housing,  and  Urban  Affairs  to  eon- 
duct  an  investigation  involving  "Wliitewater  Development 
Corporation,  Madison  Guaranty  Sa\'ings  and  Loan  Asso- 
ciation, Capital  Management  Services,  Inc.,  the  Arkansas 
Development  Finance  Authority',  and  other  related 
matters. 

1  Resolved. 

2  SECTION  1.  ESTABLISHMENT  OF  SPECIAL  COMMITTEE. 

3  (a)  Establishment. — There  is  established  a  special 

4  committee  administered  by  the  Committee  on  Banking, 

5  Housing,  and  Urban  Affairs  to  be  known  as  the  "Special 

(1) 


2 

1  Committee  to  Investigate  Whitewater  Development  Cor- 

2  poration  and  Related  Matters"  (hereafter  in  this  resolu- 

3  tion  referred  to  as  the  "special  committee"). 

4  (b)  Purposes. — The  purposes  of  the  special  commit- 

5  tee  are — 

6  (1)  to  conduct  an  investigation  and  public  hear- 

7  ings  into,  and  study  of,  whether  improper  conduct 

8  occurred  regarding  the  way  in  which  White  House 

9  officials  handled  documents  in  the  office  of  WTute 

10  House  Deputy  Counsel  Vincent  Foster  follo\nng  his 

1 1  death; 

12  (2)  to  conduct  an  investigation  and  public  hear- 

13  ings  into,  and  study  of,  the  following  matters  devel- 

14  oped  during,  or  arising  out  of,  the  investigation  and 

15  public    hearings    concluded   by   the    Committee    on 

16  Banking,  Housing,  and  Urban  Affairs  prior  to  the 

17  adoption  of  this  resolution — 

18  (A)    whether   any   person    has   improperly 

19  handled  confidential  Resolution  Trust  Corpora- 

20  tion  (hereafter  in  this  resolution  referred  to  as 

21  the   "RTC")    information  relating  to   Madison 

22  Guaranty    Savings    and    Loan    Association    or 

23  Whitewater  Development  Corporation,  including 

24  whether    any    person    has    improperly   commu- 
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1  nicated    such    information    to    indi^^duals    ref- 

2  erenced  therein; 

3  (B)  whether  the  White  House  has  engaged 

4  in  improper  contacts  ■with  any  other  agency  or 

5  department  in  the  Government  with  regard  to 

6  confidential  RTC  information  relating  to  Madi- 

7  son  Guaranty  Savings  and  Loan  Association  or 

8  Whitewater  Development  Corporation; 

9  (C)  whether  the  Department  of  Justice  has 

10  improperly  handled  RTC  criminal  referrals  re- 

11  lating  to  Madison  Gu£irant}'  Savings  and  Loan 

12  Association   or  Whitewater   Development   Cor- 

13  poration; 

14  (D)  whether  RTC  employees  have  been  im- 

15  properly  importuned,  prevented,  restrained,   or 

16  deterred  in  conducting  investigations  or  making 

17  enforcement  recommendations  relating  to  Madi- 

18  son  Guaranty  Savings  and  Loan  Association  or 

19  Whitewater  Development  Corporation;  and 

20  (E)  whether  the  report  issued  by  the  Office 

21  of  Government  Ethics  on  July  31,  1994,  or  re- 

22  lated  transcripts  of  deposition  testimony — 

23  (i)  were  improperly  released  to  Wliite 

24  House  officials  or  others  prior  to  their  tes- 

25  timony  before  the  Committee  on  Banking, 
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1  Housing,   and  Urban  Affairs  pursuant  to 

2  Senate  Resolution  229  (103d  Congress);  or 

3  (ii)    were    used    to    communicate    to 

4  White   House   officials   or   to   others   con- 

5  fidential     RTC     information     relating    to 

6  Madison  Guaranty'  Savings  and  Loan  As- 

7  sociation  or  Whitewater  Development  Cor- 

8  poration; 

9  (3)  to  conduct  an  investigation  and  public  hear- 

10  ings  into,  and  study  of,  all  matters  that  have  any 

1 1  tendency  to  reveal  the  full  facts  about — 

12  (A)  the  operations,   solvency,   and  regula- 

13  tion  of  Madison  Guaranty  Savings  and  Loan 

14  Association,    and   any   subsidiar}',    affiliate,    or 

15  other  entity  owned   or  controlled  by  Madison 

16  Guaranty  Savings  and  Loan  Association; 

17  (B)  the  activities,  investments,  and  tax  li- 

18  abilitj'^  of  Whitewater  Development  Corporation 

19  and,    as    related    to    Whitewater    Development 

20  Corporation,     of    its    officers,    directors,    and 

21  shareholders; 

22  (C)  the  pohcies  and  practices  of  the  RTC 

23  and  the  Federal  banking  agencies  (as  that  term 

24  is  defined  in  section  3  of  the  Federal  Deposit 

25  Insurance  Act)  regarding  the  legal  representa- 
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1  tion  of  sucli  agencies  with  respect  to  ^ladison 

2  Guaranty  Sa\ings  and  Loan  Association; 

3  (D)  the  handling  by  the  RTC,  the  Office  of 

4  Thrift  Supervision,  the  Federal  Deposit  Insur- 

5  ance  Corporation,  and  the  Federal  Sa\^ngs  and 

6  Loan  Lisurance  Corporation  of  civil  or  adminis- 

7  trative  actions  against  parties  regarding  Madi- 

8  son  Guarantj'  Savings  and  Loan  Association; 

9  (E)  the  sources  of  funding  and  the  lending 

10  practices  of  Capital  Management  Services,  Inc., 

1 1  and  its  supervision  and  regulation  by  the  Small 

12  Business  Administration,  including  any  alleged 

13  diversion  of  funds  to  Whitewater  Development 

14  Corporation; 

15  (F)   the   bond   underwriting  contracts  be- 

16  tween  Arkansas  Development  Finance  Author- 

17  ity  and  Lasater  &  Company;  and 

18  .     (G)  the  lending  activities  of  Pern,-  County 

19  Bank,  Perryville,  Arkansas,  in  connection  with 

20  the  1990  Arkansas  gubernatorial  election; 

21  (4)  to  make  such  findings  of  fact  as  are  war- 

22  ranted  and  appropriate; 

23  (5)  to  make  such  recommendations,  including 

24  recommendations   for  legislative,   administrative,   or 
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1  other  actions,  as  the  special  committee  may  deter- 

2  mine  to  be  necessary  or  desirable;  and 

3  (6)  to  fulfill  the  constitutional  oversight  and  in- 

4  formational  functions  of  the  Congress  \vith  respect 

5  to  the  matters  described  in  this  section. 

6  SEC.  2.  MEMBERSHIP  AND  ORGANIZATION  OF  THE  SPECIAL 

7  COMMI'lTEE- 

8  (a)  Membership. — 

9  (1)  In  GENERAL. — The  special  committee  shall 

10  consist  of — 

11  (A)    the    members   of   the    Committee    on 

12  Banking,  Housing,  and  Urban  Affairs;  and 

13  (B)  the  chairman  and  ranking  member  of 

14  the  Committee  on  the  Judiciarj'-,  or  their  des- 

15  ignees  from  the  Committee  on  the  Judiciar\\ 

16  (2)  Senate  rule  xxv. — ^For  the  purpose  of 

17  paragraph  4  of  rule  XXV  of  the  Standing  Rules  of 

18  the  Senate,  service  of  a  Senator  as  the  chairman  or 

19  other  member  of  the  special  committee  shall  not  be 

20  taken  into  account. 

21  (b)  Organization  of  Speclai^  Committee. — 

22  (1)  Chairman. — The  chairman  of  the  Commit- 

23  tee  on  Banking,  Housing,  and  Urban  Affairs  shall 

24  serve    as    the    chairman   of  the    special    committee 


•SRES  120  ATS 


1  (hereafter    in    this    resolution    referred    to    as    the 

2  "chairman"). 

3  (2)  Raxkixg  ME^ffiER. — The  ranking  member 

4  of  the  Committee  on  Banking,  Housing,  and  Urban 

5  Affairs  shciU  serve  as  the  ranking  member  of  the 

6  special  committee   (hereafter  in  this   resolution  re- 

7  ferred  to  as  the  "ranking  member"). 

8  (3)   Quorum. — ^A  majority'  of  the  members  of 

9  the  special  committee  shall  constitute  a  quorum  for 

10  the  purpose  of  reporting  a  matter  or  recommenda- 

1 1  tion  to  the  Senate.  A  majoritj''  of  the  members  of  the 

12  special  committee,  or  one-third  of  the  members  of 

13  the  special  committee  if  at  least  one  member  of  the 

14  minority  pasty  is  present,  shall  constitute  a  quorum 

15  for  the  conduct  of  other  business.  One  member  of 

16  the  special  committee  shall  constitute  a  quorum  for 

17  the  purpose  of  taking  testimony. 

18  (c)  Rules  and  Procedures. — Except  as  otherwise 

19  specifically  prox'ided  in  this  resolution,  the  special  commit- 

20  tee's  investigation,  study,  and  hearings  shall  be  governed 

21  by  the  Standing  Rules  of  the  Senate  and  the  Rules  of  Pro- 

22  cedure  of  the  Committee  on  Banking,  Housing,  and  Urban 

23  Affairs.  The  special  committee  may  adopt  additional  rules 

24  or  procedures  not  inconsistent  with  this  resolution  or  the 

25  Standing  Rules  of  the  Senate  if  the  chairman  and  ranking 

■SRES  120  ATS 


8 

1  member  agree  that  such  additional  rules  or  procedures  are 

2  iweessar.'  to  enable  the  special  committee  to  conduct  the 

3  investigador^  study,  and  hearings  authorized  by  this  reso- 
4-  hiuor..  Any  such  aiddirional  niies  and  procedures  shall  be- 

5  come    effective    upon    publication    in   the    Congressional 

6  Record. 

7  SEC.  Z.  STAFF  OF  THE  SPECIAL  COMMITTEE. 

S  L  APPOINTMENTS. — To  assist  the  special  committee 

9  IT.  tne  .rvestigation,  stud};',  and  hearings  autr.or^ed  by  this 

10  reL'..."-..-.r.,  the  chaims.'   and  the  ranking  merr.oer  each 

11  n_2.y  i_:::_-:  special  conuruttee  sta^  including  cor^sult- 

12  ants 

i^i  SE:l — Ti  i-.  .v:  '..'.=:  -'=r':.i.  ':'.'."- ttee  in  the  LQ'vestigation, 

15  ificy.  ar.c  r-eanni".  ^  r.:/.--.i^\  .  resohrtioii.  trie  .Ser.- 

16  s^te  Legi-  Ccnmsei  and  lie  Liep-ir.-  Senate  LAgal  Counsel 
1'  e:..^-  v.'.r.-:  -tt.-s,  ir. :  ..  .^-  ..v:  ..-  v  .  .  -,n  and  azithoritv 
IE  o:  ^r.^  .:^;.i-  .:.:—:.J-^h 

19  (c)  A3SISTA.^-TZ   Fp.om   tzz   C',.  :--:?.'. -I^?.   Gek- 

20  Z?-i-I-  — The  Comp":r'>„er  Ger.era.  of  t.' ^  '.'nit^  State?,  ii-, 

21  re^uer^ec  i/j  prcrvide  froir.  *.:.«:  Genera.*  A^^'^u.r.v.n.g  Ofn''>e 

22  v.T.^V;"'er  pe."^.'..'..' ^    ',-  '.'!'. ^.'  >^..:.:\'.r.>^.^.  >:::.'>.: /.^.  >-:.  r:.k.y 

23  r>e  T'crrnT'-.",  ^     ":.'  -  ■'.■■/. .^.   ■/.:'::. rr.h-.    ^-  '/■  ^/.^  '::.>..r:  :.>.:. 
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1  SEC.  4.  PUBLIC  ACTIVITIES  OF  THE  SPECIAL  COMMriTEE. 

2  (a)  Ix  General. — Consistent  with  the  rights  of  per- 

3  sons  subject  to  investigation  and  inquin',  the  special  cora- 

4  mittee  shall  make  ever}'  effort  to  fulfill  the  right  of  the 

5  public  and  the  Congress  to  know  the  essential  facts  and 

6  imphcations  of  the  activities  of  officials  of  the  United 

7  States  Government  and  other  persons  and  entities  with  re- 

8  spect  to  the  matters  under  investigation  and  study,  as  de- 

9  scribed  in  section  1. 

10  (b)  Duties. — In  furtherance  of  the  right  of  the  pub- 

1 1  lie  and  the  Congress  to  know,  the  special  committee — 

12  (1)  shall  hold,  as  the  chairman  (in  consultation 

13  witli  the  ranking  member)  considers  appropriate  and 

14  in  accordance  with  paragraph  5(b)  of  rule  XX\\I  of 

15  the  Standing  Rules  of  the  Senate,  hearings  on  spe- 

16  cific  subjects,  subject  to  consultation  and  coordina- 

17  tion  with  the  independent  counsel  appointed  pursu- 

18  ant  to  chapter  40  of  title  28,  United  States  Code, 

19  in  Division  No.   94-1   (D.C.   Cir.  August  5,   1994) 

20  (hereafter  in  this  resolution  referred  to  as  "the  inde- 

21  pendent  counsel"); 

22  (2)  may  make  interim  reports  to  the  Senate  as 

23  it  considers  appropriate;  and 

24  (3)  shall  make  a  final  comprehensive  pubhc  re- 

25  port  to  the  Senate  which  contains — 
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1  (A)  a  description  of  all  relevant  factual  de- 

2  terminations;  and 

3  (B)    recommendations    for    legislation,    if 

4  necessary. 

5  SEC.  5.  POWERS  OF  THE  SPECIAL  COMMITTEE. 

6  (a)  In  General. — The  special  committee  shall  do  ev- 

7  erything  necessar}*^  and  appropriate  under  the  laws  and  the 

8  Constitution  of  the  United  States  to  conduct  the  investiga- 

9  tion,  study,  and  hearings  authorized  by  section  1. 

10  (b)  ExERasE  OF  Authority. — The  special  commit- 

1 1  tee  may  exercise  all  of  the  powers  and  responsibilities  of 

12  a  committee  under  rule  XX\T  of  the  Standing  Rules  of 

13  the  Senate  and  section  705  of  the  Ethics  in  Government 

14  Act  of  1978,  including  the  follomng: 

15  (1)  Subpoena  powers. — To  issue  subpoenas 

16  or  orders  for  the  attendance  of  witnesses  or  for  the 

17  production  of  documentar}''  or  physical  evidence  be- 

18  fore  the  special  committee.  A  subpoena  or  order  may 

19  be  authorized  by  the  special  committee  or  by  the 

20  chairman  with  the  agreement  of  the  ranking  mem- 

21  ber,  and  may  be  issued  by  the  chairman  or  any  other 

22  member  of  the  special  committee  designated  by  the 

23  chairman,  and  may  be  served  by  any  person  des- 

24  ignated  by  the  chairman  or  the  authorized  member 

25  anywhere  within  or  outside  of  the  borders  of  the 

•SRES  120  ATS 


11 

1  United  States  to  the  full  extent  permitted  by  law. 

2  The  chairman,  or  any  other  member  of  the  special 

3  committee,  is  autliorized  to  administer  oaths  to  any 

4  witnesses  appearing  before  the  special  committee.  If 

5  a  return  on  a  subpoena  or  order  for  the  production 

6  of  documentary  or  physical  evidence  is  incomplete  or 

7  accompanied  by  an  objection,  the  chairman  (in  con- 

8  sultation  witli  the  ranking  member)  may  convene  a 

9  meeting  or  hearing  to  determine  the  adequacy  of  the 

10  return  and  to  rule  on  the  objection.  At  a  meeting  or 

1 1  hearing  on  such  a  return,  one  member  of  the  special 

12  committee  shall  constitute   a  quorum.   The  special 

13  committee  shall  not  initiate  procedures   leading  to 

14  civil  or  criminal  enforcement  of  a  subpoena  unless 

15  the  person  or  entity  to  whom  the  subpoena  is  di- 

16  rected  refuses  to  produce  the  required  documentary 

17  or  phj'sical  evidence  after  having  been  ordered  and 

18  directed  to  do  so. 

19  (2)    Compensation   authority. — To   employ 

20  and  j5x  the  compensation  of  such  clerical,  investiga- 

21  tory,   legal,   technical,   and  other  assistants   as  the 

22  special  committee,  or  the  chairman  or  the  ranking 

23  member,  considers  necessary^  or  appropriate. 
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1  (3)  Meetings. — To  sit  and  act  at  any  time  or 

2  place  during  sessions,  recesses,  and  adjournment  pe- 

3  riods  of  the  Senate. 

4  (4)  Hearlngs.— To  hold  hearings,  take  testi- 

5  mony  under  oath,  and  receive  documentary  or  phys- 

6  ical  e\'idence  relating  to  the  matters  and  questions  it 

7  is  authorized  to  investigate  or  study.   Unless  the 

8  chairman  and  the  ranking  member  othen\ise  agree. 

9  the  questioning  of  a  'tt'itness  or  a  panel  of  witnesses 

10  at  a  heziring  shall  be  limited  to  one  initial  30-minute 

11  turn  each  for  the  chairman  and  the  ranking  mem- 

12  ber,  or  their  designees,  including  majority  and  mi- 

13  noritj-  staff,  and  thereafter  to  10-minute  turns  by 

14  each  member  of  the  special  committee  if  5  or  more 

15  members  are  present,   and  to   15 -minute  turns  by 

16  each  member  of  the  special  committee  if  fewer  than 

17  5  members  are  present.  A  member  may  be  permitted 

18  further  questions  of  the  witness  or  panel  of  wit- 

19  nesses,  either  by  using  time  that  another  member 

20  then  present  at  the  hearing  has  yielded  for  that  pur- 

21  pose  during  the  yielding  member's  turn,  or  by  using 

22  time  allotted  after  all  members  have  been  given  an 

23  opportunit}'  to  question  the  witness  or  panel  of  wit- 

24  nesses.  At  all  times,  unless  the  chairman  and  the 

25  ranking   member   othensise   agree,   the   questioning 
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1  shall  alternate  back  and  forth  bet^veen  members  of 

2  the   majority  partj^   and   members   of  the   minority 

3  part}'.   In   their   discretion,   the   chairman   and   tlie 

4  ranking  member,  respectively,  may  designate  major- 

5  ity  or  minority  staff  to  question  a  witness  or  a  panel 

6  of  witnesses  at  a  hearing  during  time  \n  elded  by  a 

7  member  of  the  chsurman's  or  the  ranking  member's 

8  part}'  then  present  at  the  hearing  for  his   or  her 

9  turn. 

10  (5)  Testimony  of  -waTNESSES. — To  require  by 

1 1  subpoena  or  order  the  attendance,  as  a  witness  be- 

12  fore  the  special  committee  or  at  a  deposition,  of  any 

13  person  who  may  have  knowledge  or  information  con- 

14  ceming  any  of  the  matters  that  the  special  commit- 

15  tee  is  authorized  to  investigate  and  study. 

16  (6)  Immunity. — To  grant  a  witness  immunity 

17  under  sections  6002  and  6005  of  title  18,  United 

18  States  Code,  provided  that  the  independent  counsel 

19  has  not  informed  the  special  committee  in  writing 

20  that  immunizing  the  witness  would  interfere  with  the 

21  ability  of  the   independent   counsel   successfully  to 

22  prosecute  criminal  violations.  Not  later  than  10  days 

23  before  the  special  committee  seeks  a  Federal  court 

24  order  for  a  grant  of  immunity  by  the  special  commit- 

25  tee,  the  Senate  Legal  Counsel  shall  cause  to  be  de- 
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1  livered  to  the  independent  counsel  a  \n-itten  request 

2  asking  the  independent  counsel  promptly  to  inform 

3  the  special  committee  in  writing  if,  in  the  judgment 

4  of  the  independent  counsel,  the  grant  of  immunity 

5  would  interfere  with  the  ability  of  the  independent 

6  counsel  successfully  to  prosecute  criminal  violations. 

7  The  Senate  Legal  Counsel's  written  request  of  the 

8  independent  counsel  required  by  this  paragraph  shall 

9  be  in  addition  to  all  notice  requirements  set  forth  in 

10  sections  6002  and  6005  of  title  18,  United  States 

11  Code. 

12  (7)    Depositions. — To    take   depositions    and 

13  other   testimony  under   oath   anywhere   within   the 

14  United  States,  to  issue  orders  that  require  witnesses 

15  to  answer  written  interrogatories  under  oath,  and  to 

16  make  apphcation  for  the  issuance  of  letters  rogator^^ 

17  All  depositions  shall  be  conducted  jointly  by  majority 

18  and  minority  staff  of  the  special  committee.  A  wit- 

19  ness  at  a  deposition  shall  be  examined  upon  oath  ad- 

20  ministered  by  a  member  of  the  special  committee  or 

21  an  individual  authorized  by  local  law  to  administer 

22  oaths,  and  a  complete  transcription  or  electronic  re- 

23  cording  of  the  deposition  shall  be  made.  Questions 

24  sliall  be  propounded  first  by  majoritj'  staff  of  the 

25  special  committee  and  then  by  minority  staff  of  the 
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1  special  committee.  Any  subsequent  round  of  ques- 

2  tioning  shall  proceed  in  the  same  order.  Objections 

3  by  the  witness  as  to  the  form  of  questions  shall  be 

4  noted  for  the  record.  If  a  witness  objects  to  a  ques- 

5  tion  and  refuses  to  answer  on  the  basis  of  relevance 

6  or  priAilege,  the  special  committee  staff  may  proceed 

7  with  the  deposition,  or  may,  at  that  time  or  at  a 

8  subsequent  time,  seek  a  ruling  on  the  objection  from 

9  the  chairman.  If  the  chairman  overrules  the  objee- 

10  tion,  the  chairman  may  order  and  direct  the  -witness 

11  to  answer  the  question,  but  the  special  committee 

12  shall  not  initiate  procedures  leading  to  civil  or  crimi- 

13  nal  enforcement  unless  the  witness  refuses  to  answer 

14  after  having  been  ordered  and  directed  to  answer. 

15  (8)  Delegations  to  staff. — To  issue  com- 

16  missions  and  to  notice  depositions  for  staff  members 

17  to  examine  witnesses  and  to  receive  evidence  under 

18  oath   administered  by  an   individual   authorized  by 

19  local  law  to  administer  oaths.  The  special  committee, 

20  or  the  chairman  with  the  concurrence  of  the  ranking 

21  member,  may  delegate  to  designated  staff  members 

22  of  the  special  committee  the  power  to  issue  deposi- 

23  tion  notices  authorized  pursuant  to  this  paragraph. 

24  (9)  Information  from  other  sources. — To 

25  require  by  subpoena  or  order — 
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1  (A)  any  department,  agency,  entit}-,  officer, 

2  or  employee  of  the  United  States  Government; 

3  (B)  any  person  or  entity  purporting  to  act 

4  under  color  or  authority  of  State  or  local  law; 

5  or 

6  (C)  any  private  person,  firm,  corporation, 

7  partnership,  or  other  organization; 

8  to  produce  for  consideration  by  the  special  commit- 

9  tee  or  for  use  as  evidence  in  the  investigation,  study, 

10  or   hearings   of  the   special   committee,    any   book, 

11  check,  canceled  check,  correspondence,  communica- 

12  tion,  document,  financial  record,  paper,  physical  e\i- 

13  dence,  photograph,  record,  recording,  tape,  or  any 

14  other  material   relating  to   any  of  the   matters   or 

15  questions  that  the  special  committee  is  authorized  to 

16  investigate  and  study  which  any  such  person  or  en- 

17  tity  may  possess  or  control. 

18  (10)  Recommendations  to  the  senate. — To 

19  make  to  the  Senate  any  recommendations,  by  report 

20  or  resolution,  including  recommendations  for  crimi- 

21  nal  or  civil  enforcement,  which, the  special  committee 

22  may  consider  appropriate  with  respect  to — 

23  (A)  the  willful  failure  or  refusal  of  any  per- 

24  son  to  appear  before  it,  or  at  a  deposition,  or 
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1  to  answer  interrogatories,  in  compliance  with  a 

2  subpoena  or  order; 

3  (B)   the  willful   failure  or  refusal   of  any 

4  person  to  answer  questions  or  give  testimony 

5  during  the  appearance  of  that  person  as  a  wit- 

6  ness  before  the  special  committee,  or  at  a  depo- 

7  sition,  or  in  response  to  interrogatories;  or 

8  (C)  the  willful  failure  or  refusal  of — 

9  (i)    any   officer    or    employee    of   the 

10  United  States  Government; 

1 1  (ii)  any  person  or  entit}'  purporting  to 

12  act  under  color  or  authority  of  State  or 

13  local  law;  or 

14  (iii)   any  private  person,  partnership, 

15  firm,  corporation,  or  organization; 

16  to  produce  before  the  special  committee,  or  at 

17  a  deposition,  or  at  any  time  or  place  designated 

18  by.  the  committee,   any  book,   check,   canceled 

19  check,    correspondence,    communication,    docu- 

20  ment,  financial  record,  paper,  physical  evidence, 

21  photograph,    record,    recording,    tape,    or    any 

22  other  material  in  comphance  with  any  subpoena 

23  or  order. 
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1  (11)    Consultants. — To    procure    the    tem- 

2  porar}'  or  intermittent  services  of  indi\idual  consult- 

3  ants,  or  organizations  thereof. 

4  (12)    Other   government   personnel. — To 

5  use,  on  a  reimbursable  basis  and  \vith  the  prior  con- 

6  sent  of  the  Government  department  or  agencj'  con- 

7  cerned,  the  services  of  the  personnel  of  such  depart- 

8  ment  or  agency. 

9  (13)  Other  congressional  staff. — To  use, 

10  viith  the  prior  consent  of  any  member  of  the  Senate 

11  or  the  chairman  or  the  ranking  member  of  any  other 

12  Senate  committee  or  the  chairman  or  ranking  mem- 

13  ber  of  any  subcommittee  of  any  committee  of  the 

14  Senate,  the  facilities  or  services  of  the  appropriate 

15  members  of  the  staff  of  such  member  of  the  Senate 

16  or  other  Senate  committee  or  subcommittee,  when- 

17  ever  the  special  committee  or  the  chairman  or  the 

18  ranking  member  considers  that  such  action  is  nec- 

19  essary  or  appropriate  to  enable  the  special  commit- 

20  tee  to  conduct  the  investigation,  study,  and  hearings 

21  authorized  by  this  resolution. 

22  (14)    Access    to    intormation    and    evi- 

23  DENCE. — To    permit   any   members   of  the    special 

24  committee,    staff   director,    counsel,    or   other   staff 

25  members  or  consultants  designated  by  the  chairman 
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1  ,  or  the  ranking  member,  access  to  any  data,  evidence, 

2  information,  report,  analysis,  document,  or  paper — 

3  (A)  that  relates  to  any  of  the  matters  or 

4  questions  that  the  special  committee  is  author- 

5  ized  to  investigate  or  study  under  this  resolu- 

6  tion; 

7  (B)  that  is  in  the  custody  or  under  the 

8  control  of  any  department,  agency,  entit}-,  offi- 

9  cer,  or  employee  of  the  United  States  Govem- 

10  ment,   including  those  which   have   the   power 

1 1  under  the  laws  of  the  United  States  to  inves- 

12  tigate  any  alleged  criminal  activities  or  to  pros- 

13  ecute  persons  charged  with  crimes  against  the 

14  United  States  without  regard  to  the  jurisdiction 

15  or  authority  of  any  other  Senate  committee  or 

16  subcommittee;  and 

17  (C)  that  will  assist  the  special  committee 

18  to   prepare   for   or   conduct   the   investigation, 

19  study,  and  hearings  authorized  by  this  resolu- 

20  tion. 

21  (15)  Reports  of  violations  of  law. — To  re- 

22  port  possible  violations  of  any  law  to   appropriate 

23  Federal,  State,  or  local  authorities. 

24  (16)  Expenditures. — To  expend,  to  the  ex- 

25  tent  that  the  special  committee  determines  necessary 
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1  and  appropriate,  any  money  made  available  to  the 

2  special  committee  by  the  Senate  to  carrj'  out  this 

3  resolution. 

4  (17)  Tax  return  information. — To  inspect 

5  and  receive,  in  accordance  with  the  procedures  set 

6  forth  in  sections  6103(f)(3)  and  6104(a)(2)  of  the 

7  Internal  Revenue  Code  of  1986,  any  tax  return  or 

8  tax  return  information,  held  by  the  Secretary  of  the 

9  TreasuT}',  if  access  to  the  particular  tax-related  in- 

10  formation  sought  is  necessary  to  the  ability  of  the 

11  special  committee  to  carry  out  section  1(b)(3)(B). 

1 2  SEC.  6.  PROTECTION  OF  CONFIDENTIAL  INFORMATION. 

13  (a)  Nondisclosure. — No  member  of  the  specisd 

14  committee  or  the  staff  of  the  special  committee  shall  dis- 

15  close,  in  whole  or  in  part  or  by  way  of  summar}',  to  any 

1 6  person  other  than  another  member  of  the  special  commit- 

17  tee  or  other  staff  of  the  special  committee,  for  any  purpose 

18  or  in  connection  with  any  proceeding,  judicial  or  otherwise, 

19  any  testimony  taken,  including  the  names  of  witnesses  tes- 

20  tifying,  or  material  presented,  in  depositions  or  at  closed 

21  hearings,  or  any  confidential  materials  or  information,  un- 

22  less  authorized  by  the  special  committee  or  the  chairman 

23  in  concurrence  with  the  ranking  member. 

24  (b)  Staff  Nondisclosure  Agreement. — ^All  mem- 

25  bers  of  the  staff  of  the  special  committee  with  access  to 
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1  confidential  information  \\'itiiin  the  control  of  the  special 

2  committee  shall,  as  a  condition  of  emplo^nnent,  agree  in 

3  writing  to  abide  by  the  conditions  of  this  section  and  any 

4  nondisclosure  agreement  promulgated  by  the  special  com- 

5  mittee  that  is  consistent  with  this  section. 

6  (c)  Sanctions. — 

7  (1)    ^Member   sanctions. — The   case   of   any 

8  Senator  who  violates  the  security  procedures  of  the 

9  special   committee   maj''  be   referred   to   the    Select 

10  Committee  on  Ethics  of  the  Senate  for  investigation 

11  and  the  imposition  of  sanctions  in  accordance  with 

12  the  rules  of  the  Senate. 

13  (2)   Staff   sanctions. — ^Any  member  of  the 

14  staff  of  the  special  committee  who  violates  the  secu- 

15  rity  procedures  of  the  special  committee  shall  imme- 

16  diately  be  subject  to  removal  from  office  or  employ- 

17  ment  with  the  special  conmiittee  or  such  other  sanc- 

18  tion  as  may  be  provided  in  any  rule  issued  by  the 

19  special  committee  consistent  with  section  2(c).  . 

20  (d)  Staff  Defined. — For  purposes  of  this  section, 

21  the  term  "staff  of  the  special  committee"  includes — 

22  (1)  all  employees  of  the  special  committee; 

23  (2)  all  staff  designated  by  the  members  of  the 

24  special  committee  to  work  on  special  committee  busi- 

25  ness; 

•SRES  120  ATS 


22 

1  (3)  all  Senate  staff  assigned  to  special  commit- 

2  tee  business  pursuant  to  section  5(b) (13); 

3  (4)  all  officers  and  employees  of  the  Office  of 

4  Senate  Legal  Counsel  who  are  requested  to  work  on 

5  special  committee  business;  and 

6  (5)  all  detailees  and  consultants  to  the  special 

7  committee. 

8  SEC.  7.  RELATION  TO  OTHER  E^VESTIGATIONS. 

9  (a)  Purposes. — The  purposes  of  this  section  are — 

10  (1)  to  expedite  the  thorough  conduct  of  the  in- 

11  vestigation,  study,  and  hearings  authorized  by  this 

12  resolution; 

13  (2)  to  promote  efficienc}'  among  all  the  various 

14  investigations    underway    in    aU    branches    of    the 

15  United  States  Government;  and 

16  (3)  to  engender  a  high  degree  of  confidence  on 

17  the  part  of  the  pubhc  regarding  the  conduct  of  such 

18  investigation,  study,  and  hearings. 

19  (b)  Special  Committee  Actions. — To  cany  out 

20  the  purposes  stated  in  subsection  (a),  the  special  commit- 

21  tee  is  encouraged — 

22  (1)   to  obtain  relevant  information  concerning 

23  the  status  of  the  investigation  of  the  independent 

24  counsel,  to  assist  in  estabhshing  a  hearing  schedule 

25  for  the  special  committee;  and 
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1  (2)  to  coordinate,  to  the  extent  practicable,  the 

2  activities  of  the  special  committee  with  the  investiga- 

3  tion  of  the  independent  counsel. 

4  SEC.  8.  SALARIES  AND  EXPENSES. 

5  A  sum  equal  to  not  more  than  $950,000  for  the  pe- 

6  riod  beginning  on  the  date  of  adoption  of  this  resolution 

7  and  ending  on  February  29,  1996,  shall  be  made  available 

8  from  the  contingent  fund  of  the  Senate  out  of  the  Account 

9  for  Expenses  for  Inquiries  and  Investigations  for  payment 

10  of  salaries  and  other  expenses  of  the  special  committee 

11  under  this  resolution,  which  shall  include  not  more  than 

12  $750,000  for  the  procurement  of  the  services  of  indi'V'idual 

13  consultants  or  organizations  thereof,  in  accordance  with 

14  section  5(b)(ll).  Payment  of  expenses  shall  be  disbursed 

15  upon  vouchers   approved  by  the  chairman,   except  that 

16  vouchers  shall  not  be  required  for  the  disbursement  of  sal- 

17  aries  paid  at  an  annual  rate. 

1 8  SEC.  9.  REPORTS;  TERMINATION. 

19  (a)  Completion  of  Duties. — 

20  (1)  In  general. — The  special  committee  shall 

21  make  even,'  reasonable  effort  to  complete,  not  later 

22  than  Februarj'  1,  1996,  the  investigation,  study,  and 

23  hearings  authorized  by  section  1. 

24  (2)   Evaluation  of  progress. — The  special 

25  committee  shall  evaluate  the  progress  and  status  of 
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1  the  investigation,  study,  and  hearings  authorized  by 

2  section   1   and,   not  later  than  Januarv'   15,    1996, 

3  make  recommendations  with  respect  to  the  author- 

4  ization  of  additional   funds   for   a  period  following 

5  Februan'  29,    1996.   If  the  special   committee  re- 

6  quests  the  authorization  of  additional  funds  for  a  pe- 

7  riod    following    February    29,    1996,    the    Majoritj^ 

8  Leader  and  the  Democratic  Leader  shall  meet  and 

9  determine  the  appropriate  timetable  and  procedures 

10  for  the  Senate  to  vote  on  any  such  request. 

11  (b)  Final  Report. — 

12  (1)  Submission. — The  special  committee  shall 

13  promptly  submit  a  final  public  report  to  the  Senate 

14  of  the  results  of  the  investigation,  study,  and  hear- 

15  ings  conducted  by  the  special  committee  pursuant  to 

16  this  resolution,  together  witii  its  findings  and  any 

17  recommendations. 

18  (2)  Confidential  information. — The  final 

19  report  of  the  special  committee  may  be  accompanied 

20  by  such  confidential  annexes  as  are  necessarj'  to  pro- 

21  tect  confidential  information. 

22  (3)  Conclusion  of  business. — ^After  submis- 

23  sion  of  its  final  report,  the  special  committee  shall 

24  promptly  conclude  its  business  and  close  out  its  af- 

25  fairs. 
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1  (c)  Records. — Upon  the  conclusion  of  the  special 

2  committee's  business  and  the  closing  out  of  its  affairs,  all 

3  records,  files,  documents,  and  other  materials  in  the  pos- 

4  session,  custody,  or  control  of  the  special  committee  shall 

5  remain  under  the  control  of  the  Committee  on  Banking, 

6  Housing,  and  Urban  Affairs. 

7  SEC.  10.  COMMITTEE  JURISDICTION  AND  RULE  XXV. 

8  The  jurisdiction  of  the  special  committee  is  granted 

9  pursuant  to  this  resolution,  notwithstanding  the  pro^dsions 

10  of  paragraph  1  of  rule  XXV  of  the  Standing  Rules  of  the 

1 1  Senate  relating  to  the  jurisdiction  of  the  standing  commit- 

12  tees  of  the  Senate. 

O 
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3 
PROCEEDINGS 

(9:35  a.m.) 

MR.  GIBSON:    The  RTC  Office  of  Inspector 
General  has  produced  documents  to  the  Senate  Special 
Committee  which  may  be  discussed  during  the  course  of 
this  deposition. 

For  the  record,  the  Office  of  Inspector 
General  reasserts  any  privileges  claimed  by  it  or  on 
behalf  of  any  other  agency  with  respect  to  public 
disclosure  of  these  documents  under  the  Freedom  of 
Information  Act,  Privacy  Act  or  as  otherwise 
enumerated  in  the  materials  transmitting  documents  to 
the  Special  Committee. 

Thank  you. 

MR.  O'CALLAGHAN:    Mr.  Blight,  my  name's 
Michael  O'Callaghan.   I'm  Associate  Special  Counsel 
for  the  Majority  of  the  Special  Committee,  Banking 
Committee  to  conduct  the  investigation  involving 
Whitewater  Development  Corporation,  Madison  Guaranty 
Savings  &  Loan  Association,  Capital  Management 
Services,  Incorporated,  the  Arkansas  Development 

Finance  Authority,  and  other  related  matters. 

4 

To  my  left  is  also  an  Associate  Special 
Counsel  for  the  Majority,  Alice  Fisher. 

This  deposition  is  conducted  pursuant  to 
Senate  Resolution  120.    The  Resolution  establishes  a 
Special  Committee  administered  by  the  Banking 
Committee  to  conduct  an  investigation  involving  the 
Whitewater  Development  Corporation,  Madison  Guaranty 
Savings  &  Loan  Association,  Capital  Management 
Services,  Incorporated,  the  Arkansas  Development 
Finance  Authority  and  other  related  matters. 

Section  1(b)(2)(e)  of  Senate  Resolution 
120  authorizes  the  investigation  and  public  hearings 
into  whether  the  report  issued  by  the  Office  of 
Government  Ethics  on  July  31,  1994,  or  related 
transcripts  of  deposition  testimony  1)  were  either 
improperly  released  to  the  White  House  Officials  or 
others,  prior  to  their  testimony  before  the  Committee 
on  Banking,  Housing  and  Urban  Affairs  pursuant  to 
Resolution  229,  or  2)  were  used  to  communicate  to 
House  officials  or  to  others,  confidential  RTC 
information  relating  to  Madison  Guaranty  Savings  & 
Loan  Association  or  Whitewater  Development 
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1  Corporation. 

2  And  this  will,  in  part,  be  the  focus  of 

3  today's  deposition. 

4  Is  it  true  that  you  were  requested  to 

5  testify  on  October  6th,  1995? 

6  MR.  BLIGHT:    Yes. 

7  MR.  O'CALLAGHAN:    I  was  just  stating  for 

8  the  record  that  you  were  requested  to  testify  on 

9  October  6,  1995. 

10  MR.  BLIGHT:    Yes. 

1 1  MR.  O'CALLAGHAN:    This  is  a  deposition  in 

12  advance  of  public  hearings  which  will  be  held  in 

13  November,  and  there's  a  chance  that  you  will  be  asked 

14  to  testify  at  that  hearing.   We'll  let  you  know  if 

15  that's  necessary. 

16  Today,  we  will  ask  you  a  series  of 

17  questions,  and  I'll  ask  you  to  testify  under  oath. 

18  If  you  don't  understand  a  question,  let  me 

19  know  and  I  will  rephrase  the  question. 

20  If  you  need  a  break,  just  let  me  know  and 

21  we'll  be  able  to  accommodate  you. 

22 The  stenographer  to  my  right  will  prepare 

1  a  record  of  questions  and  answers.   The  deposition 

2  will  be  treated  as  Committee  confidential  until  the 

3  commencement  of  the  hearings. 

4  Prior  to  the  hearings,  you  will  receive  a 

5  letter  from  the  Committee  telling  you  that  you  may 

6  come  and  sit  down  to  review  the  transcripts  of  your 

7  deposition  and  make  notes  of  any  corrections  or 

8  transcription  on  errata  sheets. 

9  MR.  BLIGHT:    It  won't  be  sent  to  me.    I'll 

10  have  to  come  up  here? 

11  MS.  FISHER:    Right. 

12  MR.  O'CALLAGHAN:    What  was  the  question? 

13  MS.  FISHER:    It  won't  be  sent,  the 

14  transcript  won't  be  sent  to  him.    You  can  come  and 

15  review  it,  four,  if  you're  going  to  be  called  at  the 

16  hearing,  four  days  prior  to  giving  testimony  at  a 

17  public  hearing,  you'll  be  allowed  to  come  up  and  pick 

18  up  a  copy  of  your  transcript  and  take  it  with  you. 

19  MR.  KRAVITZ:    Let  me  -- 

20  MR.  O'CALLAGHAN:    Sure,  go  ahead. 

21  MR.  KRAVITZ:    The  procedures  this  past 

22  summer  were  that  all  witnesses  who  were  deposed  were 
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7 
given  an  opportunity  to  come  to  the  Senate  in  a 
confidential  location,  review  their  transcript  and 
prepare  an  errata  sheet  if  appropriate,  and  that  all 
witnesses  who  were  then  called  to  testify  at  the 
actual  public  hearings  were  provided  copies  of  their 
testimony,  of  their  deposition  testimony  four  days 
before  their  hearing  testimony,  as  long  as  they 
agreed  not  to  share  the  transcript  with  anyone  other 
than  their  lawyers. 

As  far  as  I  know,  procedures  for  this 
upcoming  set  of  hearings  have  not  been  set  so  it's 
conceivable  that  they  will  differ  from  this  past 
summer's  procedures.   It's  speculative  at  this  point. 

MS.  FISHER:    We'll  let  you  know.    You'll 
receive  a  letter. 

MR.  BLIGHT:  Yes.  Well,  I  just  wanted  to 
review  it  on  the  chance  there's  something,  I  misstate 
something  or  have  a  recollection  afterward. 

MR.  KRAVITZ:    There  will  definitely  be  a 
chance  to  review  it. 

MR.  O'CALLAGHAN:    In  addition,  you  may  be 

represented  by  counsel.   Are  you  represented  by 

8 
counsel  today? 

MR.  BLIGHT:    Yes.    Fred  Gibson,  who  is  our 
IG  counsel. 

MR.  O'CALLAGHAN:    Thank  you. 

Counsel,  you  may  object  on  grounds  of 
privilege  or  relevance.  The  Committee  Chairman  may 
rule  on  objections  where  the  witness  refuses  to 
answer  a  question. 

MR.  O'CALLAGHAN:    Would  you  swear  the 
witness  please? 
Whereupon, 

CLARK  W.  BLIGHT 
was  called  as  a  witness  herein,  and  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

MR.  KRAVITZ:    Mike,  can  I  just  interrupt 
for  one  second,  just  so  our  procedures  are  clear 
since  Mike  didn't  go  into  this. 

We  do  all  of  our  depositions  on  a 
bipartisan  basis,  and  so  the  majority  counsel  has  an 
opportunity  to  ask  questions  initially,  and  then  I, 
on  behalf  of  the  minority  will  have  an  opportunity  to 
ask  questions  after  that.    And  then  if  your  counsel 
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1  desires,  he  can  ask  questions  as  well. 

2  EXAMINATION 

3  BY  MR.  O'CALLAGHAN: 

4  Q      Could  you  please  state  and  spell  your  full 

5  name  for  the  record? 

6  A      Clark,  C-L-A-R-K  W.  Blight,  B-L-I-G-H-T. 
7 

8 

9  0      What  is  your  present  business  address? 

10  A       1735  North  Lynn  Street,  Rosslyn,  Virginia 

1 1  22209. 

12  Q      And  who  are  you  presently  employed  by? 

13  A      The  Office  of  Inspector  General  of  the 

14  Resolution  Trust  Corporation. 

15  Q      What  is  your  position  there? 

16  A      Assistant  Inspector  General  for 

17  Investigation. 

18  Q      Could  you  give  me  a  brief  review  of  your 

19  employment  history? 

20  A      Beginning  when? 

21  0      For  the  last  20  years. 

22 A      For  the  last  five  years,  since  July  of 

1  '90,  I've  worked  for  the  Office  of  Inspector  General 

2  of  the  RTC. 

3  From  1 97 1  to  1 990,  I  worked  for  the 

4  Department  of  Housing  and  Urban  Development,  Office 

5  of  Inspector  General  and  its  predecessor. 

6  Prior  to  that,  I  was  in  the  Air  Force. 

7  0      Could  you  give  me  a  brief  description  of 

8  your  education  history? 

9  A      I've  got  a  bachelor's  degree  from  Lewis  & 

10  Clark  College  in  Portland,  Oregon. 

1 1  0      When  did  you  graduate? 

12  A      1966. 

13  Q      What  position  did  you  hold  at  the  RTC-IG 

14  at  the  time  period  March  through  August  1994? 

15  A      Assistant  Inspector  General  for 

16  Investigations. 

17  0      How  many  people  did  you  supervise  during 

18  that  time  period? 

19  A      Roughly  80  to  85,  90,  somewhere  in  there. 

20  Q      And  who  did  you  report  to? 

21  A      My  immediate  supervisor  is  Steven  Switzer, 

22  the  Deputy  Inspector  General. 
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Q      And  who  did  he  report  to? 

A      John  Adair,  the  Inspector  General. 

Q      Did  you  have  a  deputy  that  reported 
directly  to  you? 

A      I  have  two. 

Q      What  are  their  names? 

A      One  is  Lew  Sherman,  and  the  other  one  is 
Patrick  Noble,  Patrick  Noble,  N-0-B-L-E. 

Q      Are  you  aware  of  the  Committee's  document 
request  that  was  made  to  the  Office  of  Inspector 
General  for  the  Resolution  Trust  Corporation? 

A      Yes. 

Q      Did  you  participate  in  the  production  of 
any  documents  in  connection  with  that  request? 

A      I  provided  some  documents. 

Q      To  your  knowledge,  have  all  responsive 
documents  been  produced  to  that  request? 

A      Yes. 

Q      Have  you  spoken  with  anyone  other  than 
your  counsel  prior  to  this  deposition  with  regard  to 
your  testimony  here  today? 

A      Yes.    Tve  talked  to  Switzer,  Adair, 

Black,  Patricia  Black  who's  our  counsel. 

Q      What  were  the  substance  of  those 
discussions? 

A      Trying  to  recall  what  transpired  in  the 
summer  of  '94  concerning  this  particular  matter. 

Oh,  and  also  two  agents  who  worked  on  the 
investigation,  Sarah  Herlihy  and  Joan  Dwyer. 

Q      And  what  type  of  preparation  did  you  do? 
Did  you  review  documents,  did  you  have  discussions? 

A      Just  had  a  discussion. 

I  reviewed  some  of  the  documents  that  were 
provided  to  the  Committee. 

Q      I'd  like  to  ask  you  some  questions  now 
about  the  Office  of  Inspector  General,  RTC. 

A      Yes. 

Q      Could  you  characterize  how  the  Office  of 
Inspector  General  of  the  RTC  is  independent  of  the 
RTC,  how  it  operates  and  what  its  relation  to  the 
agency,  what  its  function  is? 

A      Well,  the  function  is  to  conduct  audits 
and  investigations  of  the  agency's  programs.    I  mean, 
we  don't,  we're  in,  we  work  at  the  agency  but  we're 
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1  independent  of  the  agency's  programs  and  operations. 

2  Q      Does  it  have  its  own  payroll? 

3  A      We  have  our  own  appropriation. 

4  Q      Does  anyone  in  the  Inspector  General's 

5  office  report  to  the  CEO  of  the  RTC? 

6  A      Well,  the  IG  does  not  ~  can  I  talk  to  my 

7  counsel  just  a  minute? 

8  MR.  O'CALLAGHAN:    Certainly. 

9  (Discussion  off  the  record.) 

10  THE  WITNESS:   The  IG  Act  governs  the 

11  relationship.   I  mean,  he  doesn't,  he  provides,  he'll 

12  provide  information  on  all  the  investigations  when 

13  they  are  finished  but  the  CEO  does  not  control  our 

14  work. 

15  He  can  make  a  request  to  us  to  do  things, 

16  but  we  can  make  the  decision  on  whether  or  not  we're 

17  going  to  audit  or  investigate. 

18  BY  MR.  O'CALLAGHAN: 

19  Q      And  this  is  all  to  the  best  of  your 

20  ability.   You  can  only  answer  what  you  know. 

21  But  with  regard  to  the  CEO  reviewing  the 

22  work  of  the  Office  of  the  Inspector  General,  what 


1  type  of  reviews  are  typically  engaged  in? 

2  A      They  get  the  reports.   They  get  the 

3  reports  when  we're  done  with  our  work.    1  mean, 

4  they're  not  engaged  in  reviewing  the  work  as  it's 

5  going  on. 

6  We  conduct  the  work  that  we  think  is 

7  appropriate,  and  provide  them  with  a  report  when 

8  we're  finished  and  that's  both  on  the  audit  and 

9  investigation  side. 

10  Q      Is  the  CEO  of  the  RTC  generally  kept 

1 1  apprised  of  the  investigations  going  on,  being 

12  conducted  by  your  RTC-IG? 

13  A      No.   No.    As  a  general  rule,  no. 

14  Q      Is  there  a  specific  policy  against  that? 

15  A      Well,  we  believe  that  to  preserve  our 

16  independence  that  we  conduct  the  investigations  as  we 

17  see  fit. 

1 8  Q      Are  there  any  employees  of  the  Office  of 

19  Inspector  General  at  the  RTC  that  act  as  liaison 

20  between  the  rest  of  the  Resolution  Trust  Corporation? 

21  A      There's  nobody  that  has  that  specific  job, 

22  no. 
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Q      Is  there  anyone  who  performs  in  that 
capacity? 

A      Well,  I  mean  all  of  us  at  the  management 
level  have  contact  with  the  RTC  management  you  know 
in  various  things  at  various  times.    I  mean,  nobody 
is  a  designated  liaison.    I  mean,  we  have  to  talk 
with  them  on  occasion  to  do  our  job. 

Q  Now  I'm  going  to  specifically  refer  you  to 
events  that  occurred  between  March  and  August  of 
1994,  and  you  can  answer  to  the  best  of  your  ability. 

When  did  you  first  learn  of  the  RTC 
Inspector  General's  office  participation  in  the 
preparation  of  investigatory  material  for  OGE's 
ethics  review  of  possible  improper  White  House 
Treasury  contacts  during  that  time  period? 

A      2nd  March,  OGE  came  over  to  our  office  and 
told  us  that  Secretary  Bentsen  had  requested  them  to 
conduct  a  review  and  investigation  to  determine 
whether  Treasury  employees  had  acted  improperly  or 
had  violated  any  ethics  rules  with  respect  to  these 
Treasury/White  House  contacts  in  disclosure  of  RTC 

information  to  the  White  House. 

16 
OGE  told  us  that  they  did  not  have  any 
investigative  capability,  that  they'd  been  to  the 
Treasury  IG  also,  and  were  going  to  ask  the  two  of 
us,  at  an  appropriate  time,  to  help  them  in 
conducting  that  investigation. 

Q      Did  Secretary  Bentsen  instruct  them  to 
approach  the  RTC-IG's  office? 

A      I  don't  know. 

Q      Again,  this  is  all  to  your  knowledge.   How 
did  Secretary  Bentsen  approach  OGE  about  conducting  a 
review  or  an  investigation? 

A      I  believe  he  wrote  them  a  letter  back  in 
what,  February,  as  a  result  of  the  February  hearing. 
And  then,  you  know,  the  whole  thing  was 
put  on  hold  because  of  the  investigation  that  was 
being  conducted  by  the  Independent  Counsel.    When  OGE 
came  to  us,  it  was  just  to  alert  us  that,  at  an 
appropriate  time,  when  the  Independent  Counsel  was 
done,  they  would  be  coming  to  us,  requesting 
assistance  in  doing  the  review  or  investigation  that 
Secretary  Bentsen  had  asked  for. 

Q      When  OGE  came  over  to  RTC  Inspector 
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1  General's  office  during  this  time  --  March  of  '94  -- 

2  A      It  was  March  22nd. 

3  Q      Who  from  OGE  came  over  and  who  did  they 

4  meet  with? 

5  A      Jane  Ley,  L-E-Y,  who  I  believe  she's  the 

6  Deputy  Counsel  there,  and  a  fellow  named  Rick.    I 

7  don't  remember  his  last  name. 

8  0      Is  that  last  name  Rick  or  first  name  Rick? 

9  A       I  think  that's  his  first  name. 

10  No,  wait,  that's  his  last  name.   Stuart 

1 1  Rick,  Stuart  Rick. 

12  And  he  met  with  Pat  Black,  Steve  Switzer, 

13  Jack  Adair  and  myself 

14  0      What  is  Pat  Black's  position? 

15  A      She's  the  counsel  to  the  Inspector 

16  General. 

17  0      Do  you  recall  specifically  what  was 

18  discussed  in  that  meeting,  i.e.,  what  role  the  RTC-IG 

19  would  play  in  any  investigation  to  help  OGE  conduct  a 

20  review? 

21  A      1  really  don't  remember  much  about  that 

22  meeting.    It  was  just  sort  of,  we're  going  to  want 

18 

1  you,  you  know,  ask  for  your  help  later,  and  I  mean, 

2  any  detailed  discussion  of  what  was  to  be  done  was 

3  going  to  occur  later  before  we  were  going  to  do  it. 

4  Q      So  at  the  time,  did  OG  know  that  they 

5  weren't  going  to  be  going  ahead  right  away  with  the  -- 

6  that  the  investigation  would  be  going  ahead  in  the 

7  immediate  future? 

8  A      It  would  be  going  on  some  time  in  the 

9  future.    It  wasn't  know  when  it  would  be. 

10  Q      Was  it  fleshed  out  during  that  meeting  or 

1 1  any  time  during  March  as  to  what  responsibilities  RTC 

12  IG  would  have  and  with  regard  to  any  other  agencies 

13  that  would  be  involved  in  helping  prepare  the  report? 

14  A      The  only  thing  I  remember  is  that  we'd  be 

15  working  with  the  Treasury  IG.    But,  you  know,  beyond 

16  that,  I  don't  recall  anything  else. 

17  Q      Okay.    If  you've  already  stated  this, 

18  please  let  me  know,  but  did  you  testify  as  to  why  the 

19  investigation  was  put  off  for  a  time? 

20  A      Because  the  Independent  Counsel  was  doing 

21  a  review  of  the  same  issues. 

22  0      When  was  the  the  OGE  and  RTC  IG  and 
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Treasury  IG's  office  given  the  go  ahead  to  begin  an 
investigation? 

A      In  June,  the  Independent  Counsel,  as  I 
recall,  issued  a  report,  or  issued  a  statement  saying 
that  they  concluded  their  review  of  the  particular 
matter,  and  then  we  were  in  contact  with  OGE  about 
beginning. 

0      Did  the  Independent  Counsel  contact  RTC 
OIG's  office  directly,  or  did  they  just  contact  the 
OGE  Office? 

A      They  did  not  contact  us.    I  don't  know 
what  the  contact  was  between  OGE  and  Independent 
Counsel. 

Q      Who  initiated  the  start  of  the 
investigation  after  the  Independent  Counsel  had 
completed  their  investigation? 

A      Well,  we  had  a  meeting  with  the  Office  of 
Government  Ethics  and  1  think  the  Treasury  IG  had  a 
separate  meeting  with  the  Office  of  Government 
Ethics,  and  following  those  meetings,  then  we  met 
with  the  Treasury  IG  investigation  side  and  sort  of 
figured  out  what  we  were  going  to  do,  and  started. 

Q      When  did  that  meeting  occur? 

A      Which  meeting? 

Q      The  meeting  with  the  Treasury  IG  when  you 
talked  together  to  figure  how  to  get  on  with  the 
investigation? 

A      Well,  let  me  back  up  for  a  minute. 

Q      Sure. 

A      On  June  23rd,  Pat  Black  and  I  went  over 
and  met  with  Jane  Ley  and  Stuart  Rick,  and  a  lady  by 
the  name  of  Wilcox  at  OGE  and  tried  to  get  a  handle, 
get  some  idea  of  what  they  wanted. 

And  Em  not  —  and  then  on  June  30th,  the 
two  investigative  staffs  got  together  and  met. 

Q      And  did  OGE  give  you  any  guidance  at  the 
June  23rd  meeting  as  to  what  they  wanted  done? 

A      They  talked  generally  about  some  of  the 
issues  that  they  felt  needed  to  be  covered,  yes. 

0      Do  you  have  a  specific  recollection  of 
what  any  specific  discussions  were  or  issues 
identified  by  them? 

A      One  of  the  issues  was  to  determine,  okay, 
what  the  purpose  of  these  contacts  between  the 
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1  Treasury  officials  and  the  White  House  was,  whether 

2  or  not,  whether  or  not  the  purpose  of  the  contact  was 

3  to  further  some  public  interest  or  some  private 

4  interest. 

5  Q      Did  they  provide  any  guidance  as  to 

6  specifically  how  they  wanted  you  to  run  the 

7  investigation,  or  were  they  just  talking  general 

8  goals  of  information  that  they  wanted  to  uncover  or 

9  find  out? 

10  A      Well,  we  talked  a  little  bit  about  the 

1 1  ethics  rules,  and  1  think  they  subsequently  provided 

12  us  a  document  with  some  guidance  on  it. 

13  In  terms  of  conducting  the  investigation, 

14  they  left  it  up  to  us. 

15  Q      Did  they  have  a  similar  meeting  with  the 

16  Treasury  IG's  office  that  they  had  with  you  on  June 

17  23rd? 

18  A      1  understand  they  did.    It  was  before  we 

19  had  our  meeting. 

20  Q      Do  you  know  when  that  meeting  occurred? 

21  A      No.    1  just  know  it  was  before. 

22 Q      On  June  30th,  you  said  there  was  a  meeting 
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1  between  the  Treasury  IG's  office  and  the  RTC  IG's 

2  office. 

3  A      Yes. 

4  Q      Who  participated  in  that  meeting? 

5  A      Okay.    Well,  for  the  RTC  IG's  office,  1 

6  did.  Lew  Sherman,  Joan  Dwyer  and  Sarah  Herlihy. 

7  Q      And  for  their  office? 

8  A      For  their  office,  it  was  Jim  Kados  who  is 

9  their  Assistant  Inspector  General  for  Investigation, 

10  Raisa,  R-A-1-S-A,  Otero-Cesario,  O-T-E-R-0- 

1 1  C-E-S-A-R-I-0.    A  Dan  O'Rourke,  who  was  one  of  the 

12  investigators,  and  Fred  Coco,  C-O-C-0,  also  an 

13  investigator. 

14  0      And  Otero-Cesario  was? 

15  A      She  was  Kados'  deputy. 

16  MR.  KRAVITZ:    Mike,  can  1  interrupt  for 

17  one  second? 

18  MR.  O'CALLAGHAN:    Sure. 

19  MR.  KRAVITZ:    It's  fine,  Mr.  Blight,  1 

20  just  think  the  record  should  reflect  that  you  appear 

21  to  be  refreshing  your  memory  with  a  one-page 

22  document.   Again,  there's  no  problem  with  that.    I 
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just  think  so  the  record  is  completely  accurate. 

THE  WITNESS:    It's  basically  a  chronology 
that's  been  provided  to  the  Committee  in  the 
documents  that  you  all  have,  so  — 

MR.  KRAVITZ:    If  you  could  just  identify 
it  by  its  Bates  stamp  number  so  that  the  record 
reflects  what  it  is  that  you  are  using. 

THE  WITNESS:   025252.    It's  just  a 
chronology  of  events. 

MR.  KRAVITZ:    Is  that  something  you 
prepared? 

THE  WITNESS:    We  did  it  with  Pat  Black. 
We  sort  of  tried  to  come  together  with,  you  know, 
some  of  the  pertinent  meetings  and  who  was  there. 
That's  all  that's  on  it,  dates. 

MR.  KRAVITZ:    Is  that  something  that  was 
prepared  recently? 

THE  WITNESS:    It  was  prepared  last  summer. 

MR.  KRAVITZ:    Summer  of  '94? 

THE  WITNESS:    '5. 

MR.  KRAVITZ:    Summer  of  '95. 
I'm  sorry,  Mike,  to  be  asking  these 


1  questions  during  your  time. 

2  MR.  O'CALLAGHAN:   No,  that's  fine. 

3  MR.  KRAVITZ:    I  just  have  a  couple  more 

4  questions  about  that  document. 

5  What  purpose  was  that  prepared  for? 

6  THE  WITNESS:    Just  a  second. 

7  MR.  GIBSON:    Can  we  go  off  the  record  for 

8  a  second? 
MR.  O'CALLAGHAN:    Yes. 
(Discussion  off  the  record.) 
MR.  GIBSON:    We  can  go  back  on  the  record. 
Mr.  Kravitz,  the  document  in  question 

relates  to  conduct  or  communications  with  the  Office 
of  the  Independent  Counsel. 

Our  understanding  generally  was  that 
that's  a  topic  that  we  weren't  going  to  be  required 
to  get  into,  so  I'll  just  ask  you,  do  you  really  want 
us  to  answer  that  question  at  this  point  in  time  or 
not? 

MR.  KRAVITZ:    I  don't  think  it's  critical. 
I  think  it's  most  important  that  we  know  who  prepared 
it  and  when  it  was  prepared.   I  think  the  issues  of 
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1  the  Senate's  position  viz  a  viz  the  Independent 

2  Counsel's  investigation  are  complex  enough  that  we 

3  don't  need  to  try  to  resolve  them  at  this  point,  and 

4  I  don't  think  we  need  to  go  in. 

5  But  the  record  should  be  clear.   My 

6  questions  are  not  meant  to  be  investigating  the 

7  Independent  Counsel's  investigation.   I  had  no  idea 

8  that's  why  it  was  prepared. 

9  BY  MR.  O'CALLAGHAN: 

10  Q      I  would  like  to  take  you  back  to  the  June 

1 1  30th  meeting  we  were  discussing. 

12  What  were  the  substance  of  the  discussions 

13  of  that  meeting? 

14  A      Well,  we  discussed  how  we  were  going  to 

15  approach  this,  jotted  down  some  ideas  of  who  we 

16  should  interview,  whether  at  the  Treasury,  the  RTC, 

17  or  the  White  House,  how  we  should  conduct  the 

1 8  interviews,  how  we  should  record  the  interviews,  how 

19  we  should  ~  and  we  had  some  preliminary  discussions 

20  on  the  report,  which  would  be  down  the  road. 

21  Q      Were  there  any  goals  established  or 

22  strategies  put  in  place? 
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1  A      Well,  we  had  to  get  going,  we  had  to  get 

2  going  on  the  investigation  because  Secretary  Bentsen 

3  had  asked  that  the  investigation  be  completed  prior 

4  to  the  hearings,  or  that  OGE  give  him  I  guess  an 

5  opinion  prior  to  the  hearings. 

6  And  I  think,  as  I  recall,  the  hearings 

7  were  scheduled  like  30  days  from  the  date  the 

8  Independent  Counsel  made  his  announcement  concluding 

9  his  inquiry,  and  the  Independent  Counsel  spent 

10  something  like  four  months. 

11  Q      Did  the  RTC  IG,  Treasury  IG  feel  compelled 

12  to  have  the  investigation  completed  by  that  time? 

13  A      The  Treasury  IG  did. 

14  Q      How  about  the  RTC  IG? 

15  A      We  didn't  feel  compelled. 

16  Q      Did  you  have  any  opinion  as  to  your 

17  ability  to  complete  the  investigation  in  that  time 

18  frame? 

19  A      We  were  concerned  about  it. 

20  Q      What  were  you  concerns? 

21  A      We  wanted  to  be  sure  that  we  covered  all 

22  of  the  issues,  and  we  weren't  sure  that  we  could  get 
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all  of  the  issues  covered. 

Q      After  the  investigation  was  completed,  did 
you  feel  you  had  enough  time  to  cover  all  the  issues? 

A      Well,  we  feel  that  all  the  issues  got 
covered. 

MR.  KRAVITZ:    Excuse  me. 

Mike,  I'd  like  you,  if  you  could,  if  you 
could  articulate  for  me  how  that  comes  within  Senate 
Resolution  120? 

MR.  O'CALLAGHAN:    That  question  about  the 
timing  of  the? 

MR.  KRAVITZ:    Right. 

(Pause.) 

MR.  O'CALLAGHAN:    I  can't  point  to 
Resolution  Section  1(b)(2)(d)  which  authorizes  the 
Committee  to  look  at  whether  RTC  employees  have  been 
improperly  importuned,  prevented,  restrained,  or 
deterred  in  conducting  investigations  or  making 
enforcement  recommendations  ftilly  into  Madison 
Guaranty  Savings  &  Loan  Association  and  Whitewater 
Development  Corporation. I 

MR.  KRAVITZ:    I  don't  think  that  one  gets 

28 

1  you  where  you  want  to  go.   That  has  to  be  whether 

2  anybody  was,  whether  any  RTC  employees  who  were 

3  investigating  the  merits  of  the  failure  of  Madison 

4  Guaranty  Savings  &  Loan  Association  or  the 

5  investments  and  solvency  of  Whitewater  Development 

6  Corporation  were  somehow  interfered  with  or,  to  the 

7  contrary,  were  importuned  to  conduct  certain 

8  investigations  in  certain  ways. 
That's  not  what  we're  talking  about  with 

Mr.  Blight,  I  don't  think. 

MR.  O'CALLAGHAN:    Well,  in  any  case,  also 
under  2(b),  the  Committee's  also  authorized  to 
investigate  whether  the  White  House  engaged  in 
improper  contacts  with  any  other  agency  or  department 
of  the  government  with  regard  to  confidential  RTC 
information  regarding  Madison  Guaranty  Savings  &  Loan 
Association  or  Whitewater  Development  Corporation, 
which  also  goes  to  the  investigation  that  the  RTC  and 
the  Treasury  IG  were  conducting  for  the  OG  as  well. 

MR.  KRAVITZ:    How  does  your  pending 
question  have  to  do  with  that? 

MR.  O'CALLAGHAN:    It  has  to  do  with 
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1  conducting  the  investigation  and  the  contacts,  and 

2  whether  there  are  — 

3  MS.  FISHER:    That's  clearly  related,  Neal. 

4  There  are  limitations  on  the  investigation  that  they 

5  conducted  dealing  with  this  very  issue  is  relevant  to 

6  whether  the  improper  contacts  were  fully  investigated 

7  by  the  OGE. 

8  MR.  KRAVITZ:    Well,  I  mean,  you  know,  it 

9  may  be  so  that  you  can  go  through  every  single  page 

10  in  this  Resolution  and  come  up  with  some  paragraph 

1 1  under  which,  you  know,  by  some  strange 

12  interpretation,  you  can  say  that  something  is 

13  relevant. 

14  You  know,  we've  got  an  incredibly  long, 

15  compact  deposition  schedule  over  the  next  three 

16  weeks,  and  we're  all  here  for  paragraph  (e),  you 

17  know,  whether  this  report,  the  OGE  report  was 

18  improperly  released  to  White  House  officials,  or 

19  whether  it  was  improperly  used  somehow  by  White  House 

20  officials. 

21  I  don't  think  we're  going  to  have  hearings 

22  as  to  whether,  I  mean,  we're  certainly  not  expected 

30 

1  to  have  hearings  as  to  whether  the  RTC  IG's  office 

2  had  enough  time  to  conduct  its  investigation.   That 

3  was  never  a  subject  of  discussion  while  this 

4  resolution  was  being  negotiated  and  drafted,  and  it 

5  never  has  been  since. 

6  Now  I  recognize  that  there  are  documents 

7  that  have  been  produced  that  seem  to  address  that 

8  issue,  but  just  because  documents  were  produced 

9  pursuant  to  extremely  broad  document  requests  doesn't 

10  mean  that  that  means  that  we  need  to  be  spending  time 

1 1  either  in  deposition.    I  don't  think  we're  going  to 

12  be  spending  time  in  hearings  on  these  subjects. 

13  MR.  O'CALLAGHAN:    Well,  I  think  in  order 

14  to  fulfill  the  obligations  of  the  Committee,  we  can 

15  repose  the  question  to  Mr.  Blight  and  have  him  answer 

16  it  with  regard  to  whether  the  time  constraints  put  on 

17  his  office  were  proper  or  not,  or  were  they  able  to 

1 8  properly  conduct  their  investigation,  and  then  we  can 

19  move  on. 

20  As  you  say,  we  have  a  busy  schedule  so  I'd 

21  rather  just  get  moving  on  with  it. 

22  MR.  KRAVITZ:    Well,  if  you  insist  on 
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asking  the  question,  you  can  ask  the  question.    I 
mean,  if  you  think  that  this  issue  has  any  link  to 
whether,  and  if  so  why,  transcripts  were  released  to 
the  White  House,  and  if  that  was  improper  somehow,  I 
mean,  I'd  like  to  hear  about  that.   I  mean,  that's 
what  we're  here  for. 

We've  already  had,  we've  already  had  six 
days  of  hearings  in  the  summer  of  1994  on  the 
question  of  whether  contacts  between  Treasury  and  RTC 
officials  and  White  House  officials  were  proper  or 
improper. 

I  can't  imagine  that  Senator  D'Amato 
intends  to  have  additional  hearings  on  that  subject, 
regardless  of  what  Section  1(e)(2)(b)  of  the 
Resolution  says.   And  that  section  was  not  drafted 
with  the  intention  of  going  back  over  a  subject  area 
that  was  the  subject  of  exhaustive  hearings. 

MR.  O'CALLAGHAN:    The  subject  that  we're 
looking  at  here  and  what  the  question's  meant  to 
address  is  the  time  frame  that  was  put  together  for 
the  OGE  and  the  interested  agencies  that  assisted 
them  in  putting  together  their  review  of  the  contacts 
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1  and  whether  or  not  the  review  that  was  set  up  was 

2  properly  set  up  investigating  the  contacts. 

3  And  this  will  give  the  Committee  an 

4  opportunity  to  look  at  the  issue.   And  whether  or  not 

5  Senator  D'Amato  wishes  to  have  the  hearings  on  it  is 

6  up  to  him.    But  I  think  we  have  an  obligation  to  ask 

7  the  question  and  have  it  answered. 

8  MR.  KRAVITZ:    I'd  just  encourage  you  to 
take  this  quickly  since  it's  not  relevant. 

MR.  O'CALLAGHAN:    I'd  be  happy  to.    I  was 
planning  on  it. 

MR.  KRAVITZ:    Let's  go. 

BY  MR.  O'CALLAGHAN: 
Q      Mr.  Blight,  before  our  last  discussion,  I 
had  asked  you  a  question  about  whether  the  RTC  IG 
office  felt  like  they  had  enough  time  to  properly 
conduct  the  investigation  of  possible  improper  White 
House  -  Treasury  contacts  in  the  time  period  that  was 
allowed  to  them  during  July  of  1994. 

A      Well,  it's  hard  to  say.    I  mean,  it's  hard 
to  answer  that  question  because  we  were  able  to 
complete  the  investigation,  we  got  everybody 
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1  interviewed  we  wanted  to  get  interviewed. 

2  So  it's  difficult  to  answer  that  question. 

3  Q      Do  you  feel  that  the  investigation  was 

4  successfully  completed  in  that  time  period? 

5  A      We  got  everybody  interviewed  we  needed  to 

6  get  interviewed,  and  I'm  not  sure  that  had  we  had 

7  more  time,  the  outcome  would  have  been  any  different. 

8  Q      Do  you  know  as  to  whether  you  or  anyone 

9  else  at  RTC  IG  had  problems  with  the  time  schedule? 

10  A      Well,  I  mean,  it  caused  people  to  have  to 

1 1  work  extra  hours  and  work  doubly  hard  to  get  it  done. 

12  But,  you  know,  I  mean  it  did  get  done.   A  lot  of 

13  ground  got  covered  in  a  relatively  short  time. 

14  (Pause.) 

15  THE  WITNESS:   Can  I  ask  my  counsel 

16  something? 

17  MR.  O'CALLAGHAN:    Certainly.   Let's  go  off 

18  the  record  for  a  moment. 

19  (Discussion  off  the  record.) 

20  MR.  O'CALLAGHAN:    Back  on  the  record. 

21  THE  WITNESS:    Can  we  back  up  a  second? 

22 I'd  like  to  back  up.    We're  sort  of  moving 
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1  ahead  here  into  the  investigation,  but  in  terms  of 

2  how  that  we  got  into  it. 

3  When  it  was  time  in  June  for  the 

4  investigation  to  proceed,  Secretary  Bentsen  wrote  the 

5  Treasury  IG  and  asked  them  to  do  this  investigation. 

6  Secretary  Bentsen  also  asked  that  the  Treasury  IG  get 

7  us  to  assist  them. 

8  Secretary  Bentsen  wrote  Mr.  Ryan  and  asked 

9  Mr.  Ryan  to  ask  that  we  assist  the  Treasury  IG. 

10  BY  MR.  O'CALLAGHAN: 

11  Q      So  did  Treasury  IG  have  a  leading  role? 

12  A      So  they  were  basically,  they  were  the 

13  leading,  I  mean,  they  were  basically  in  charge  of  the 

14  investigation. 

15  Q      So  did  the  Treasury  IG  did  they  dictate 

16  the  timing  of  the  investigation? 

17  A      Right. 

18  Q      Did  they  also  dictate  the  scope  of  the 

19  investigation? 

20  A      No. 

21  Q      What  dictated  the  scope  of  the 

22  investigation? 
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A      Well,  we  had  a  lot  of  input  into  that. 

Q      Did  you  find  them  receptive  to  your 
participation  in  determining  what  the  scope  was? 

A      Ultimately. 

Q      Why  do  you  say  ultimately? 

A      Well,  there  were  a  lot  of  discussions.   We 
wanted  more  people  interviewed  than  they  did 
initially.    We  ultimately  prevailed.   We  thought  it 
should  be  a  much  broader  scope  than  what  they 
initially  thought. 

Q      What  were  their  initial  thoughts  on  the 
scope? 

A      Interviewing  fewer  people.   I  mean,  I 
don't  remember  exactly  who  now  at  this  point. 

Q      Who's  in  charge  of  the  investigation  for 
Treasury  IG?   Who  headed  it  up? 

A      Jim  Kados. 

Q      Okay.    I  wanted  to  ask  one  more  quick 
question  about  the  timing  of  the,  or  the  length  and 
speed  of  the  investigation  that  you  had  to  conduct. 
Do  you  recall  whether  your  supervisor,  Mr. 
Switzer,  had  any  problems  with  the  timing? 
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A      Yes,  he  expressed  some  concerns  too. 

Q      And  what  were  his  concerns? 

A      That  we  were  moving  very  quickly  and  that 
we  wouldn't  be  able  to  cover  everything  we  needed  to 
cover. 

Q      And  was  he  ultimately  satisfied  that 
everything  was  covered  that  he  needed  covered  during 
the  investigation? 

A      I  believe  so. 

Q  Was  there  anyone  at  RTC  IG  who  wasn't 
satisfied  with  the  investigation  and  the  amount  of 
time  it  was  conducted? 

A      I  don't  know. 

Q      Have  you  ever  learned? 

A      I  don't  know. 

I  might  add  one  other  thing  too,  if  I 
might. 

The  Office  of  Government  Ethics  wrote 
Secretary  Bentsen  a  letter  shortly  after  we  started, 
advising  him  of  the  possibility  that  we  might  not 
finish  before  the  hearing,  and  if  that  looked  like 
the  case,  they  would  come  over  and  give  him  a 
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1  briefing. 

2  But  that  didn't  happen. 

3  Q      You  mentioned  earlier,  during  the  June  23, 

4  correct  me  if  I'm  wrong,  let  me  rephrase  that. 

5  Did  you  mention  that  during  the  June  23rd 

6  meeting  at  OGE,  you  discussed  the  overall  purpose  of 

7  the  review  and  investigation? 

8  A      Yes. 

9  Q      And  later  on,  did  you  come  to  have 

10  different  goals  or  purpose  in  the  investigation,  once 

1 1  you  teamed  up  with  the  Treasury  IG? 

12  A      No. 

13  Q      Were  there  two  major  purposes  or  goals? 

14  You  stated  earlier  one  was  to  see  if 

15  contacts  were  for  a  public  purpose  or  for  a  private 

16  purpose,  is  that  correct? 

17  A      Well,  no.    The  purpose  was  to  determine 

18  whether  or  not  Treasury  officials  violated  OGE  rules, 

19  okay. 

20  But  1  mean  one  of  the  things  that  the  OGE 

21  asked  us  to  kind  of  focus  on  during  the  interviews 

22  was  whether  or  not,  you  know,  these  contacts  were  for 
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1  a  public  or  private  purpose,  if  we  could  flush  that 

2  out. 

3  Q      Were  any  other  goals  established  or 

4  articulated?  If  you  can  just  flesh  out  the  kind  of 

5  thinking  that  was  going  on  during  the  investigation. 

6  A      Well,  there  were  some  different,  1  mean 

7  OGE  had  some  rules,  I  don't  remember  now.    The  OGE 

8  provided  us,  I  think,  with  some  ethics  rules  that 

9  could  have  been  applicable  for  us  to  keep  in  mind  as 

10  we  were  doing  the  investigation. 

1 1  Q      Did  they  provide  you  with  written  copies 

12  of  those  rules? 

13  A      They  provided  us,  1  think,  with  a  summary, 

14  and  that  was  a  document  that's  been  provided  to  the 

15  Committee. 

16  (Pause.) 

17  Q      Would  you  say  at  the  end  of  the  day  that 

18  RTC  IG  was  satisfied  with  the  final  scope  of  the 

19  investigation? 

20  A      Yes. 

21  Q      Were  there  any  areas  that  weren't  looked 

22  into  that  RTC  IG  would  have  liked  to  look  into? 
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A      I'm  not  aware  of  any. 

Q      Who  had  primary  responsibility  RTC  IG  for 
coordinating  the  efforts  of  RTC  IG  with  regard  to 
this  investigation?   Who  headed  up  the  investigation? 

A      Well,  we  had  the  two  agents  that  were 
working  on  it.    We  arranged  the  interviews  with  the 
RTC  employees.   The  Treasury  Department  arranged  the 
interviews  of  the  Treasury  employees  as  well  as  the 
White  House. 

Q      Who  were  the,  who  did  the  RTC  IG  agents 
report  to? 

A      They  reported  to  me  or  Lew  Sherman. 

Q      What  type  of  contact  did  they  have  with 
your  during  this  time  period? 

A      Generally  by  phone.   Occasionally  in 
person,  but  mostly  by  phone. 

Q      And  when  they  contacted  you,  what  would  be 
the  nature  of  the  contact?  What  would  be  discussed? 

A      Just  how  they're  doing,  what  they're 
working  on,  what  the  schedule  is.    We  didn't  go  into 
much  detail  about  who  was  saying  what  in  the 
interviews. 


Q      Why  is  that? 

A      We  were  getting  the  transcripts  the  next 
day. 

Q      Getting  them  the  next  day. 
(Pause.) 

During  this  time  period,  what  percentage 
of  your  time  was  spent  working  on  the  investigation? 
A      I  have  no  way  of  knowing. 

I  was  also  working  on  the  Rose  Law  Firm 
investigation  too. 

Q      Can  you  give  me  a  ball  park  figure? 
A      I  really  don't  know,  because  I  would  spend 
time  on  other  things  too. 

And  there  was  one  week  I  was  on  vacation 
from  July  11th  to  the  15th. 
(Pause.) 
Q      Who  at  RTC  IG  would  you  say  had  the  most 
contact  with  people  over  at  Treasury  IG  Office  during 
the  investigation? 
A      The  most? 
Q      Correct. 

THE  WITNESS:    Can  I  talk  to  my  counsel  a 
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1  second? 

2  MR.  O'CALLAGHAN:    Sure. 

3  (Discussion  off  the  record.) 

4  THE  WITNESS:    Okay,  can  we  go  back  on  the 

5  record. 

6  I  mean,  that's  a  hard  question  to  answer. 

7  You  mean  besides  the  agents,  right? 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Correct. 

10  A      Probably  our  counsel,  Pat  Black,  or  our 

1 1  Deputy  IG,  Steve  Switzer. 

12  I  mean,  I  had  contacts  with  Kados  and  had 

13  some  contacts  with  Cesca  about  Cesca  but  probably  the 

14  most  would  have  been  Pat  Black  who  was  dealing  a  lot 

15  with  their  counsel,  Francine  Kemer. 

16  Q      Can  you  spell  that  last  name  for  the 

1 7  record? 

18  A      K-E-R-N-E-R. 

19  Q      Who  was  responsible  for  coordinating  the 

20  depositions  that  were  taken  in  July  of  '94? 

21  A      Well,  the  Treasury  IG's  office  arranged 

22  for  the  court  reporter,  and  they  paid  for  them.   They 
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1  paid  for  the  transcripts.   And  my  understanding  is 

2  the  depositions,  when  they  were  done,  went  to  the 

3  Treasury  IG's  office  first. 

4  Q      Why  did  the  Treasury  IG's  office  pay  for 

5  the  depositions? 

6  A      Well,  somebody  had  to  pay  for  them,  and 

7  they  were  the  lead  agency. 

8  Q      Were  there  ever  any  discussions  of 

9  splitting  the  cost? 

10  A      Well,  they  volunteered  to  pay  for  it  right 

1 1  up  front.    I  mean  there  was  never  any  question  that 

12  they  wouldn't  pay  for  it.    They  thought  it  was  a  good 

13  idea  to  do  it  that  way  and  they  were  more  than 

14  willing  to  pay  for  it. 

15  Q      Do  you  know  who  the  transcripts  were  sent 

16  to  at  Treasury  IG's  office  once  they  were  completed? 

17  A      I  believe  they  went  to  Francine  Kemer. 

18  Q      What's  that  belief  based  on? 

19  A      That's  just  what  1  think  the  way  it  was 

20  done. 

21  Q      Were  you  ever  told  that  that's  the  way  it 

22  was  done? 
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A      Probably,  but  I  can't  recall  anything 
specific.   That's  just  my  general  understanding  of 
the  process,  the  way  it  was  working.    And  then  one 
copy  would  be  given  to  one  of  our  agents. 

Q      To  any  specific  agent,  or? 

A      It  would  be  given  to  Joan  Dwyer  or  Sarah 
Herlihy  who  would  then  provide  it  to  either  myself  or 
Lew  Sherman. 
(Pause.) 

Q      Were  the  witnesses  of  the  depositions  ever 
given  copies  of  the  transcripts  to  review? 

A      They  were  given  a  copy  of  their  own  to 
review  and  then  return  it  to  us. 

Q      Was  there  any  specific  time  they  were 
given  copies  of  their  own  transcripts,  or  was  it  done 
incrementally? 

A      It  was  done  incrementally. 

Q      And  who  coordinated  the  transferring  of 
transcripts  to  the  witnesses? 

A      We  did,  we  took  care  of  the  RTC  employees. 
The  RTC  IG  took  care  of  the  RTC  employees. 
The  Treasury  took  care  of  the  Treasury 
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employees  as  well  as  the  White  House  officials. 

Q      Now  who  specifically  at  each  agency? 

A      Oh,  Lew  Sherman  took  care  of  it  for  us, 
I  don't  know  who  did  it  for  the  Treasury 
IG,  although  I  believe  Francine  Kemer  may  have  been 
the  person  at  Treasury. 

Q      Typically  how  long  after  the  depositions 
were  the  transcripts  given  to  witnesses? 

A      Well,  I  think,  as  I  recall  the  first  group 
weren't  given  out  until  about  July  18th  or  19th. 
Excuse  me,  the  ones  that  we  gave  out,  RTC  IG  were 
given  out  I  think  it  was  the  18th  or  19th  of  July, 
and  then  we  got  them  all  back  within  a  day  or  two. 
I  don't  know  when  Treasury  did  theirs. 

Q      Do  you  know  if  it  was  in  or  around  that 
time? 

A      I  don't  know. 

And  then  after  that,  it  was  incremental 
after  that. 

Q  Did  RTC  IG  consider  transcripts  of  the 
depositions  taken  of  RTC  employees  to  be  RTC 
documents  at  the  time? 
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1  MR.  KRAVITZ:    Could  I  have  that  question 

2  read  back? 

3  (Readback.) 

4  MR.  KRAVITZ:    Just  as  a  point  of 

5  clarification,  are  you  referring  -  as  a  point  of 

6  clarification,  does  your  question  mean  to  refer 

7  specifically  to  the  Inspector  General  of  the  RTC,  or 

8  to  the  Inspector  General's  office  generally,  or  to 

9  Mr.  Blight  specifically  as  to? 

10  I  mean,  who's  belief  are  we? 

1 1  MR.  O'CALLAGHAN:    The  first  part  of  the 

12  question,  what  I'm  addressing  now  is  RTC  IG's  belief 

13  or  position  as  to  -- 

14  MR.  KRAVITZ:    Right,  but  who's  position? 

15  The  agency  generally,  the  IG? 

16  MR.  O'CALLAGHAN:    The  IG's  Office.   The 

17  IG's  Office. 

18  MR.  KRAVITZ:    In  other  words,  you're 

19  asking  whether  there  was  some  collective  opinion? 

20  MR.  O'CALLAGHAN:    If  there  was  an 

21  understanding  in  the  RTC  IG's  office  as  to  whether 

22  the  transcripts  of  the  depositions  taken  of  the  RTC 
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1  employees  were  considered  RTC  documents. 

2  THE  WITNESS:    Well,  I  think  the 

3  information  in  the  transcripts  would  constitute  RTC 

4  information  because,  I  mean,  some  of  the  RTC 

5  employees  were  discussing  things  that  were,  what'd  I 

6  say,  privileged?  That  the  agency  had  never  made 

7  public. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      And  during  this  time  period,  did  the  RTC 

10  have  any  kind  of  confidentiality  policy  with  regard 

1 1  to  sharing  of  documents  with  other  agencies, 

12  generally  or  specifically? 

13  A      The  Office  of  Investigation  of  RTC  may 

14  have,  but  I  don't  know.    I'm  not  aware  of  what 

15  exactly  it  is.    I  mean,  it's  not  something  I  would 

16  typically  deal  with. 

17  Q      During  this  time  period,  did  the  RTC  or 

18  the  RTC  IG  office  have  a  specific  agreement  with  the 

19  Treasury  or  the  White  House  regarding  the  maintenance 

20  of  confidentiality  of  RTC  information  provided  to 

21  them  during  the  course  of  this  investigation? 

22  A      We  discussed  early  on  about,  you  know, 
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writing  the  report.   And  I  mean,  they  wanted,  they 
were  going  to  issue  the  report,  and  we  had 
discussions  -- 

Q      I'm  sorry,  when  you  said  "they"? 

A      They,  Treasury. 

We  had  discussions  about  what  their 
Freedom  of  Information  Act  and  Privacy  Act  roles  were 
in  terms  of,  you  know,  what  was  releasable. 

Q      And  what  were  the  conclusions  of  those 
discussions? 

A      Well,  when  we  get  down  to  the  end  when  we 
wrote  the  report,  I  mean,  we  wound  up  writing  a 
report  that  had  redactions  to  it,  so  that  the  RTC 
information  had  been  redacted,  or  the  privileged  RTC 
information  had  been  redacted  to  preserve  some  of  the 
corporation's  privileges. 

Q      During  the  meeting  where  you  discussed 
confidentiality  of  that  type  of  information,  did  you 
identify  precisely  what  type  of  information  the  RTC 
considered  to  be  confidential? 

A      That  came  up  fairly  late  in  the 
investigation,  when  we  were  getting  down  to  thinking 


about  putting  out  a  report.    I  mean,  that  was  sort  of 
like  the  last,  I  would  say  came  down  to  the  last  week 
or  so  of  the  investigation,  when  that  kind  of  became 
an  issue. 

Q      Do  you  recall  approximately  what  date? 

A  The  final  report  was  issued  July  29,  and  I 
would  say  a  week  or  so  before  that  or  during,  you 
know,  during  the  ~  that's  as  close  as  I  can  put  it. 

Q      Who  was  involved  in  the  discussions  at 
that  time? 

A      Pat  Black. 

Q  And  who  was  she  involved  in  discussions 
with? 

A      Well,  I  mean  primarily  her,  and  I  think 
she  talked  with  Francine  Kemer. 

Q      Do  you  recall  the  specifics  of  their 
discussions? 

A      No.    I  wasn't  involved  in  the  discussions. 

Q      Were  you  ever  told  what  they  were? 

MR.  GIBSON:    Let  me  ask  a  question  to  just 
clarify  what  we're  talking  about  here.   And  I  think 
that  what  Clark  is  talking  about  is  information  in 
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1  the  transcripts  that  RTC  considered  to  be 

2  confidential  for  one  reason  or  another,  mostly  that 

3  that  information  was  privileged  in  connection  with  an 

4  RTC  investigation. 

5  Is  that  what  you're  asking  about  here? 

6  Or  are  you  asking  about  whether  we 

7  consider  the  transcripts  themselves  confidential? 

8  I  mean  I'm  afraid  I'm  confused  about  where 

9  we're  headed. 

10  MR.  O'CALLAGHAN:    We're  talking  about 

1 1  specific  information  in  the  transcripts  and  whatever 

12  information  in  the  transcripts  that  they  considered 

13  or  deemed  to  be  confidential  RTC  information. 

14  MR.  GIBSON:    Okay. 

15  MR.  O'CALLAGHAN:    And  then,  within  that, 

16  whether  that  information's  considered  RTC  information 

17  in  the  definition  of  documents.   It's  somewhat 

18  ambiguous,  but  the  point  is  whether  there's 

19  information  in  the  documents  that  the  RTC  considered 

20  belonged  to  them,  was  confidential. 

21  MR.  GIBSON:    Okay,  I  just  wanted  to  make 

22  sure  that  you  were  responding  to  the  right  question. 
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1  THE  WITNESS:    Am  I? 

2  MR.  GIBSON:    We'll  let  you  know. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      Do  you  know  if  during  the  period  of  June 

5  to  July  whether  the  RTC  and  the  Department  of 

6  Treasury  had  any  differences  of  opinion  as  to  what 

7  constituted  RTC  information  or  documents  with  regard 

8  to  the  information  they  shared? 

9  A      I  don't  know  about  differences  of  opinion. 

10  I  mean,  I  remember  there  was  discussion  about  things 

1 1  that  had  to  be  redacted  from  the  transcripts  in  order 

12  for  them  to  be  included  in  the  report.   And  that 

13  was  -- 

14  Q      Do  you  recall  whether  ~ 

15  (Pause.) 

16  Do  you  recall  whether  in  June  of  1994, 

17  Ellen  Kulka  sent  correspondence  over  to  the 

1 8  Department  of  the  Treasury  identifying  differences  of 

19  opinions  that  the  RTC  had  about  what  was  RTC 

20  documents  in  certain  instance  versus  what  the 

21  Treasury  considered? 

22  A      Can  I  see  that? 
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MR.  O'CALLAGHAN:    Yes.   I'd  like  to  mark 
this  as  Exhibit  Item  One  1  guess,  and  the  Bates  is 
015226.    It's  a  four-page  document  on  RTC  letterhead 
addressed  to  The  Honorable  Dennis  Foreman,  Deputy 
General  Counsel,  dated  June  14,  1994.    It's  signed  by 
Ellen  B.  Kulka,  General  Counsel. 

MS.  FISHER:    Wait,  we  don't  want  to  mark 
it. 

MR.  KRAVITZ:    Let  me  just  make  comment  for 
the  record  so  that  someone  reading  this  transcript 
isn't  wondering  where  Exhibit  Number  One  is. 

The  security  procedures  of  the  Special 
Committee  prohibit  the  attachment  of  exhibits  to 
deposition  transcripts.   And  as  a  result  of  those 
procedures,  what  we  do  is  simply  identify  documents 
by  their  Bates  stamp  number,  rather  than  marking  them 
as  exhibits  which  would  then  become  part  of  the 
transcript.   So  this  document  will  not  be  attached  to 
the  transcript. 

MR.  O'CALLAGHAN:    Thank  you  for  that 
clarification. 

THE  WITNESS:    This  is  a  letter  from  the 

52 
RTC  General  Counsel  to  the  Deputy  General  Counsel  of 
the  Treasury.   I  don't  know  that  we've  ever  seen 
this. 

BY  MR.  O'CALLAGHAN: 
Q      Just  my  question  was,  were  you  ever  aware 
that  this  letter  was  ever  written? 

A      I  don't  think  so,  but  it  wouldn't 
necessarily  come  to  us  either,  so  — 
Q      Okay. 

Just  if  I  could  get  you  to  refer  to  the 
third  page  of  the  document,  the  first  full  paragraph 
reads: 

You  are  hereby  formally  notified  that  any 
disclosure  to  the  White  House  of  documents  which  are 
RTC  documents  is  unauthorized  and  may  jeopardize  the 
RTC's  ability  to  protect  our  investigations,  our 
deliberative  processes,  the  attorney/client 
relationship  and  the  privacy  of  third  parties. 

Have  you  ever,  has  that  notification  ever 
come  to  your  attention? 

A      I  don't  believe  so,  no. 

Q      You're  not  familiar  with  that  statement? 
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1  A      No,  but  I'll  tell  you  this,  that  Ms.  Kulka 

2  was  very  aggressive  in  preserving  the  various 

3  privileges  that  RTC  had  over  RTC  documents  and 

4  information. 

5  Q      Would  you  say  she  was  effective  in 

6  protecting  RTC's  ~ 

7  A      I  have  no  way  of  knowing  that.    I  don't 

8  know. 

9  Q      Okay,  thank  you. 

10  When  you  say  that  Ms.  Kulka  was 

1 1  aggressive,  what  do  you  mean  by  aggressive? 

12  A      She's  a  lawyer,  she  was  assertive. 

13  MR.  KRAVITZ:    Just  ask  Bemie  Nussbaum. 

14  BY  MR.  O'CALLAGHAN: 

15  Q      Was  she  effective  in  being  assertive? 

16  A      I  don't  know.    I'm  not  in  a  position  to 

17  evaluate  that. 

18  Q      Did  you  ever  see  examples  of  her  being 

19  assertive  with  regard  to  protecting  RTC's 

20  confidentiality? 

21  A      Yes.    She  had  a  meeting  in  our  office  with 

22  the  Treasury  IG  on  or  about  the  28th  of  July. 


1  Q      And  who  was  at  that  meeting? 

2  A      Adair,  Black,  Francine  Kemer  and  Bob 

3  Cesca. 

4  Q      And  you  were  there  as  well? 

5  A      No,  I  was  not. 

6  Q      You  were  not. 

7  A      I  left  the  room  when  she  got  there.   It 

8  was  a  meeting  between  her  and  the  two  IGs  and  the 

9  counsels.    It  was  my  understanding  she  was  quite 

10  upset. 

1 1  Q      What  was  she  upset  about? 

12  A      Over  the  release  of  the  transcripts  that 

13  had  RTC  information  in  them. 

14  Q      What  release  of  transcripts  with  RTC 

15  information  are  you  referring  to? 

16  A      The  transcripts  that  had  been  released  to 

17  the  White  House  on  the  weekend  of  the  25th?  4th? 

18  23rd. 

19  Q      Did  you  ever  learn  what  she  specifically 

20  was  upset  about? 

21  A      I've  talked  to  people  that  were  at  that 

22  meeting,  but  I  understand  she  was  quite  angry  at  the 
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Treasury  officials. 

Q      Did  you  ever  learn  specifically  what  she 
was  upset  about? 

A  I  understand  she  was  very  upset  about  the 
transcripts  being  released  with  RTC  information  in 
them,  but  I  didn't  attend  the  meeting. 

Q      Did  you  ever  learn  specifically  why  she 
was  upset  about  the  release  of  the  transcripts  with 
the  RTC  information  in  them? 

A      I  don't  know. 

Q      So  you  never  learned  that? 

A      If  I  did,  1  don't  remember  it 
specifically. 

Q      When  did  you  first  learn  that  transcripts 
had  been  given  to  the  White  House  by  the  Treasury 
regarding  transcripts  in  relation  to  the 
investigation  that  was  conducted  by  RTC  IG  and  the 
Treasury  IG? 

A      The  following  Tuesday. 

Q      How  did  you  find  out? 

A      That  would  be  Tuesday  the  26th. 
I  believe  I  had  a  telephone  conversation 
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with  Jim  Kados  that  morning  in  anticipation  of  a 
meeting  we  were  going  to  have  in  Rosslyn  to  work  on  a 
report,  and  I  believe  he  told  me. 

And  then  shortly  thereafter  the  meeting 
that  occurred  in  our  conference  room,  Cesca  told  the 
rest  of  the  people  who  were  there. 

Q      What  did  Mr,  Kados  specifically  tell  you 
on  the  telephone? 

A  That  they'd  gone  over,  and  I  think  he  said 
on  the  25th.  He  was  pretty  upset  about  it  too,  as  I 
recall. 

Q      Why  was  he  upset? 

A      He  hadn't  been  consulted  about  it.    At 
least  that's  what  he  told  me. 

Q  Why  was  he  upset  that  he  wasn't  consulted 
about  it? 

A      Because  he  didn't  think  it  should  be  done. 

Q  Was  he  someone  who  normally  would  have 
been  consulted  about  a  transfer  of  documents  of  this 
nature? 

A      I  don't  know  what  the  internal  workings 
are  of  the  Treasury. 
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1  Q      Was  it  your  understanding  that  he  would 

2  have  it  been? 

3  A      Pardon? 

4  Q      Was  it  your  understanding  that  he  would 

5  have  been,  he  normally  would  have  been  notified  of  a 

6  transfer  of  documents? 

7  A      I  don't  know. 

8  Q      Did  he  tell  you  why,  other  than  the  fact 

9  that  he  hadn't  been  consulted,  why  he  was  upset  about 

10  the  documents  being  transferred  to  the  White  House? 

11  A      I  don't  remember  much  about  that 

12  conversation  because  I  was  in  shock  that  it  had 

13  happened,  and  I  wasn't  real  happy  myself  that  that 

14  had  happened.   So  we  had  this  meeting  coming  up 

15  shortly  thereafter,  and  figured  it  would  get  taken 

16  care  of  then. 

17  Q      Could  you  try  to  recall  whether  he  told 

18  you  specifically  whether  he  talked  about  the 

19  appropriateness  of  the  transfer? 

20  A      I've  tried  to  recall  what  that 

21  conversation  was,  and  I  just  can't  remember  exactly 

22  what  we  discussed.    It  wasn't  very  long.    1  mean, 
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1  more  of  the  focus  of  the  conversation  was  what  were 

2  we  going  to  do  when  they  came  over  to  our  office  for 

3  a  meeting  that  morning  in  terms  of  working  on  the 

4  report.    My  interest  was  breaking  the  agents  away 

5  from  the  meeting  so  they  could  work  on  the  report. 

6  You  know,  1  wanted  to  get  his  support  in  that. 

7  MR.  KRAVITZ:    I  think  I'd  like  a  three- 

8  minute  break  when  you  get  to  a  point. 

9  MR.  O'CALLAGHAN:    Yes,  in  another  four  or 

10  five  more  questions. 

11  BY  MR.  O'CALLAGHAN: 

12  Q      Just  to  take  you  back  to  the  phone  call, 

13  do  you  recall  if  you  had  a  specific  response  to  what 

14  he  told  you?   Anything  you  said  to  him?   Did  you  give 

15  him  your  impressions? 

16  A      I  don't  remember  what  I  said. 

17  Q      You  told  me,  you  know,  you  were  shocked? 

18  A      Yes,  I  was. 

19  Q      Why  were  you  shocked? 

20  A      It's  not  something  you  do. 

21  Q      Why  is  that? 

22  A      Well,  we  had  not  issued  the  report  yet. 
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The  investigation  was  still  open. 

Q      So  what's  inappropriate  about  releasing 
the  transcript  before  the  investigation  was 
completed? 

A      You  don't  release  information  prematurely 
pending  the  completion  of  the  investigation,  and 
given  what  this  investigation  was  about,  I  just 
thought  it  was  inappropriate. 

I  mean  this  investigation  was  about  the 
Treasury  giving  information  to  the  White  House,  and 
here  it  goes  again,  the  same  thing. 

The  information  that  was  going  to  be 
released  was  going  to  be  released  in  a  report,  and  we 
had  not  yet  written  the  final  report. 

Q      Who  made  the  decision  to  send  the 
transcripts  over  to  the  White  House? 

A      I  have  no  idea. 

Q      Have  you  ever  learned? 

A      It  was  made  at  Treasury. 

Q      Do  you  know  specifically  who  at  Treasury? 
MR.  KRAVITZ:    I  thought  he  had  already 
said  he  had  no  idea. 


THE  WITNESS:    Who  made  the  decision? 
BY  MR.  O'CALLAGHAN: 

Q      Correct? 

A      When  Bob  Cesca  came  to  our  office,  he  said 
that  he  received  a  phone  call  on  that  Saturday  night 
and  — 

Q      Do  you  know  who  he  received  the  phone  call 
from? 

A      I  don't  recall  who  he  said  it  was,  but 
that  the  Secretary  wanted  the,  I  think  he  said  wanted 
the  transcripts  sent  over  to  the  White  House. 

And  they  asked  whether  he  concurred  in 
that,  or  would  concur  or  would  object,  or  something 
like  that. 

Q      And  what  did  he  say? 

A  My  understanding  is  that  he  consulted  with 
his  counsel,  Francine  Kemer,  and  made  the  decision 
they  would  concur. 

Q      Had  Treasury  ever  asked  RTC  IG  whether 
they  could  transfer  the  transcripts  from  the 
investigation  over  to  the  White  House  prior  to  the 
release  of  the  transcripts? 
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1  THE  WITNESS:    Can  I  go  off  the  record 

2  here? 

3  MR.  O'CALLAGHAN:    Sure. 

4  (Discussion  off  the  record.) 

5  (Recess.) 

6  MR.  O'CALLAGHAN:    Back  on  the  record. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Mr.  Blight,  right  before  we  went  off  the 

9  record,  1  asked  you,  and  I'll  restate  the  question. 

10  Did  anyone  at  Treasury  ask  RTC  IG  or 

1 1  approach  anyone  at  RTC  IG  about  releasing  the 

12  transcripts  of  the  investigation  before  they  were 

13  actually  released  on  July  23rd? 

14  A      No. 

15  MR.  KRAVITZ:    Did  you  mean  to  his 

16  knowledge,  did  that  happen? 

17  MR.  O'CALLAGHAN:    Well,  everything's  to 

18  his  knowledge. 

19  THE  WITNESS:   Not  to  my  knowledge. 

20  BY  MR.  O'CALLAGHAN: 

21  Q      Do  you  know  if  there  were  any  discussions 

22  about  releasing  transcripts  prior  to  the  issuance  of 
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1  a  report  between  the  two  agencies? 

2  A      Repeat  the  question,  please. 

3  Q      Were  there  any  discussions  between  RTC  IG 

4  and  Treasury  IG  about  the  possibility  of  releasing 

5  the  transcripts  prior  to  the  end  or  the  issuance  of 

6  the  report  by  OGE? 

7  THE  WITNESS:    Can  I  talk  to  my  counsel 

8  again? 

9  MR.  O'CALLAGHAN:    Certainly.   Off  the 

10  record. 

11  (Discussion  off  the  record.) 

12  THE  WITNESS:    In  one  of  the  early  -- 

13  Could  you  rephrase  the  question  one  more 

14  time. 

15  MR.  O'CALLAGHAN:    Could  you  read  it  back? 

16  (Readback.) 

17  THE  WITNESS:   Okay.   Yes,  there  were  a 

18  couple  discussions. 

19  BY  MR.  O'CALLAGHAN: 

20  Q      If  you  could  say  when  they  were? 

21  A      In  the  meeting  we  had  with  the 

22  investigative  staff  1  think  on  June  30th,  it  was 
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1  explained  to  us  that  Treasury  counsel's  office  wanted 

2  the  transcripts  in  order  to  help  prepare  witnesses 

3  for  the  hearing. 

4  Our  position,  RTC  IG's  position,  my 

5  position  was  no,  that  the  Treasury  counsel's  office 

6  would  get  the  transcripts  when  the  report  was  out. 

7  Q      And  why  didn't  you  want  to  release  the 

8  transcripts  to  help  prepare  the  witnesses? 

9  A      Because  we  were  still  conducting  an 

10  investigation.   And  the  investigation  was  still  open 

1 1  until  we  issued  the  report. 
0      Who  was  at  the  June  30th  meeting? 
A      Well,  I've  given  you  those  names  earlier. 
Q      The  investigative  staff? 
A      Right. 

Q      And  who  headed  the  meeting? 
A      Well,  it  was  in  Kados'  office. 
Q      So  it  was  the  investigative  staff  of  both 

RTC  IG  and  Treasury? 
A      Right. 

And  there  was  a  general  agreement  on  the 
investigative  side  that  the  transcripts  would  be  kept 


with  the  investigators,  would  not  be  released. 

Q      That  was  the  understanding  of  the 
investigators  both  for  Treasury  and  for  RTC  IG? 

A      Right. 

And  my  recollection  was  Kados  was 
supportive  of  that. 

Q      Who  at  Treasury  wanted  to  have  the 
transcripts  in  order  to  prepare  witnesses? 

A      I  believe  it  was  a  guy  named  Schmalzbach. 
And  don't  ask  me  to  spell  it. 

Q      How  did  you  hear  that  Schmalzbach  wanted 
the  transcripts? 

A      His  name  came  up  in  the  meeting. 

Q      Who  brought  his  name  up? 

A      The  Treasury  people. 

Q      Was  there  any  more  specific  discussion  of 
what  type  of  preparation  he  wanted  to  use  the 
transcripts  for? 

A      No.   Not  at  that  meeting,  no. 
Then  on  July  -- 

Q      Let  me  ask  you  one  quick  question. 
They  said  they  wanted  the  transcript  to 
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1  prepare  witnesses.   Did  they  identify  whether  they 

2  were  Treasury  witnesses,  White  House  witnesses,  what 

3  witnesses  they  wanted  the  transcripts  for? 

4  A      Treasury  witnesses. 

5  Q      Solely  Treasury  witnesses? 

6  A      That  was  my  understanding. 

7  Schmalzbach,  by  the  way,  is  in  the  general 

8  counsel's  office. 

9  Q      Okay,  I  interrupted  you.    You  were  about 

10  to  talk  about  the  next  meeting. 

1 1  A      Okay,  on  July  5th,  we  had  a  meeting  at 

12  Cesca's  office  and  that  meeting,  Adair,  Switzer, 

13  Black,  and  myself  were  there  from  the  RTC  IG,  and 

14  Cesca,  Kados,  and  Francine  Kemer  were  there. 

15  And  there  was  some  general  discussion 

16  about  what  we  were  going  to  do  with  respect  to 

17  interviewing  White  House  officials  and  I  believe  it 

18  was  Francine  had  been  in  contact  with  the  White  House 

19  counsel's  office,  and  -- 

20  Q      Is  that  Francine,  Francine  Kemer? 

21  A      Yes.    Had  been  in  contact  with  the  White 

22  House  counsel's  office,  and  had  expressed  their 
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1  desire,  the  White  House  counsel's  office  desire  to 

2  get  the  transcripts. 

3  Q      And  was  it  expressed  for  what  purpose  they 

4  wanted  the  transcripts? 

5  A      To  prepare  for  the  hearing. 

6  Q      Do  you  know  what  witnesses  they  were 

7  looking  to  prepare  for  the  hearing  using  the 

8  transcripts? 

9  A      No,  I  don't  know. 

10  Q      What  else  was  discussed  at  the  meeting? 

1 1  A      Well,  RTC  IG's  position  was  no. 

12  Q      And  who  articulated  that? 

13  A      Adair,  Black,  Switzer,  and  me. 

14  Q      Would  you  say  it  was  a  firm  no? 

15  A      Yes. 

16  Q      How  specifically  was  it  expressed?  Did 

17  you  give  a  reason  for  it? 

1 8  A      We  thought  it  was  inappropriate. 

19  Q      And  what  was  their  reaction? 

20  A      Well,  we  were  still  in  the  process  of 

21  trying  to  work  out  the  White  House,  you  know,  the 

22  White  House  interviews,  I  mean,  the  issue  had  not 


1  been,  I  mean,  as  far  as  we  were  concerned,  it  wasn't 

2  going  to  happen.   There  still  had  to  be  some 

3  discussion  with  the  White  House  counsel's  office 

4  about  the  interview  of  the  White  House  officials.    We 

5  still  had  not  worked  that  out  at  that  point. 

6  Q      Was  there  any  discussion  of  negotiating 

7  with  the  White  House  to  get  access  to  the  witnesses? 

8  A      There  were  discussions  going  on  between 
Francine  Kemer  and  one  of  the  attorneys  on  Cutler's 
staff  regarding  that. 

Q      Was  that  Ms.  Sherboume? 

A      Right. 

Q      And  what  were  the  substance  of  those 
discussions? 

A      I  wasn't  involved  in  them,  so  I  don't 
know. 

Q      Did  you  ever  learn  what  they  were? 

A      Well,  we  got  our  counsel,  Patricia  Black, 
to  attend  a  meeting  that  was  held  later  that  day  with 
it  was  Sherboume  and  Francine  Kemer  and  I  think 
another  attomey  from  the  White  House  was  there,  to 
discuss  the  ground  rules  of  the  interviews  of  the 

Treasury  officials. 

Q      Did  you  ever  come  to  leam  what  they 
discussed  in  that  meeting? 

A      I  don't  have  my  notes. 

The  White  House,  as  I  recall,  the  White 
House,  at  one  point,  wanted  to  be  present  at  the 
interviews  of  not  just  White  House  people  but  others, 
and  we  said  no. 

Q      Why  did  you  say  no? 

A      Because  we  were  investigating  the  contacts 
that  involved  the  White  House  and  we  didn't  think  it 
was  appropriate  to  have  their  counsel  present  at  an 
interview  of  a  non- White  House  individual. 

Q      Was  anyone  at  RTC  IG  surprised  that  the 
White  House  made  that  request? 

A      I  don't  know.    They  could  request 
anything. 

Q      Were  you  surprised? 

A      But  we  said  no.    I  mean,  Patricia,  Pat 
Black  was  quite  assertive  that  our  position  was  no, 
they  couldn't  be  present,  and  they  were  not  present. 
And  my  understanding  was  there  was  also 
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1  some  discussion  about  the  transcripts,  and  our 

2  position  was  no. 

3  They  wanted  the  transcripts  of  other 

4  people,  other  interviews  because,  you  know,  they  had 

5  to  prepare  for  these  hearings,  and  it  would  just 

6  presumably  save  them  time. 

7  And  Pat  Black's  position  was  that,  well, 

8  you  have  a  problem  because,  you  know,  we're  not  going 

9  to  provide  you  with  the  transcripts. 

10  Q      So  what  was  their  reaction  to  that? 

11  A      I  don't  know. 

12  I  mean,  they  ultimately,  as  far  as  we 

13  know,  they  weren't  going  to  get  them. 

14  Q      Is  that  why  you  were  surprised  when  you 

15  heard  that  they  received  them  on  the  23rd  of  July? 

16  A      Yes. 

17  1  mean,  Pat  Black's  got  a  much  better 

18  recollection  of  that  obviously  than  1  do. 

19  Q      Was  anyone  at  RTC  or  RTC  IG  informed  ahead 

20  of  time  that  the  Treasury  was  going  to  transmit  the 

21  unredacted  transcripts  to  the  White  House  on  July 

22  23rd? 
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1  A      No,  not  to  my  knowledge. 

2  Q      Was  anyone  at  RTC  or  RTC  IG's  office 

3  consulted  about  the  transmittal  of  the  unredacted 

4  transcripts  to  the  White  House  prior  to  their 

5  release? 

6  A      Not  to  my  knowledge. 

7  Q      Other  than  Jim  Kados,  did  you  have  any 

8  discussions  with  anyone  at  Treasury  regarding  the 

9  handing  over  the  transcripts  without  notifying  the 

10  RTC? 

11  A      No. 

12  Q      You  testified  earlier  that  transcripts  of 

13  depositions  were  released  to  the  witnesses? 

14  A      Yes. 

15  Q      Was  that  done  so  that  they  could  make 

16  corrections  to  the  transcripts? 

17  A      Right. 

1 8  Q      Were  they  instructed  to  keep  the  substance 

19  of  those  documents  confidential? 

20  A      1  believe  so. 

21  Q      How  would  they  have  been  told  to  keep  the 

22  substance  of  those  documents  confidential? 
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A      Lew  Sherman  sent  them  to  the  people,  and 
he  put  a  note  on  them. 

We  also,  at  the  end  of  each  interview, 
read  a  statement  to  each  interviewee  and  asked  them 
to  keep  the  substance  of  the  interview  confidential. 

Q      You  said  Lew  Sherman  put  notes  on  the 
transcripts  when  he  sent  them  to  RTC  witnesses? 
A      I  don't  know  if  it  said  anything  about  it 
being  confidential. 

Q      Did  anyone  at  Treasury  put  similar  notes 
on  the  transcripts  they  sent  out? 
A      1  don't  know. 

MR.  KRAVITZ:    Mike,  if  I  could  just  say 
something  for  the  record? 

I  haven't  seen  any  of  those  cover  letters 
that  apparently  were  sent  by  Lew  Sherman  along  with 
the  deposition  transcripts  to  the  various  witnesses 
who  received  them. 

I  don't  mean  to  imply  by  that  that  you 
haven't  produced  it,  because  I  haven't  looked  at 
every  single  piece  of  paper  that's  come  over  here 
from  the  RTC  IG's  office. 
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Alice  also  said  she  hadn't  seen  any  of 
those  and  I  just  would  like  to  ask:    Do  you  know 
whether  we've  been  provided  with  those? 

MR.  GIBSON:    They  certainly  should  have 
been.    I  would  think  that  they  --  I  mean,  they're 
contained  in  the  White  House  files,  the  White  House 
briefings  case  files,  so  I'm  pretty  sure  they  have 
been.   They're  not  very  remarkable.   They're  very 
brief  transmittal  memos,  and  I  don't  even  think  that 
they  all  survived. 

In  other  words,  I  don't  think  that,  you 
know,  he  kept  copies  of  every  one  that  he  may  have 
sent  out,  to  be  honest  with  you. 

But,  yes,  they  should  have  been,  I'm 
certain  they  were  included  in  the  documents  that  were 
provided  to  the  Committee. 

MR.  O'CALLAGHAN:    Were  these  handwritten 
notes? 

MR.  GIBSON:   No.    I  don't  really  recall. 
1  really  don't  remember. 

MR.  KRAVITZ:    Is  there  anyone  back  at  your 
office  who  might  be  able  to  direct  us  to  a  Bates 
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1  number  for  any  of  these? 

2  MR.  GIBSON:    Probably  not.    But  I'll  tell 

3  you  what,  let  me  check  on  it,  and  get  back  with  you 

4  with  the  Bates  numbers  for  those  documents,  okay.    I 

5  don't  think  there's  really  anybody  that  I  can  call 

6  that  would  be  in  a  position  to  do  that  right  now. 

7  MR.  KRAVITZ:    I  mean,  it's  obviously  what 

8  they  say  and  what  they  don't  say  could  become 

9  relevant. 

10  THE  WITNESS:    But  we  only  gave  them  to  the 

1 1  RTC  people. 

12  MS.  FISHER:    Right. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      Have  you  ever  come  to  learn  that  some 

15  unredacted  transcripts  relating  to  investigations  at 

16  that  RTC  IG  and  the  Treasury  IG  conducted  in  the  OGE 

17  report  may  have  been  released  by  Treasury  prior  to 

18  July  23rd? 

19  A      When  you  say  released,  to  whom?   Say  it 

20  again? 

21  Q      Let  me  restate  the  question.    It  was  kind 

22  of  hard  to  follow. 
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1  Have  you  come  to  learn  that  Treasury,  the 

2  Department  of  Treasury  released  unredacted 

3  transcripts  to  anyone  other  than  the  witnesses,  prior 

4  to  July  23rd? 

5  A      As  we  were  preparing  the  draft  report  that 

6  was  issued  to  Bentsen  on  the  22nd,  the  draft  report 

7  did  not  have  any  exhibits,  or  it  did  not  have  the 

8  transcripts  attached.   And  at  some  point,  you  know, 

9  around  the  21st,  I  mean  as  we  were  preparing  that, 

10  the  question  came  up,  and  I  don't  recall  any 

1 1  specifics,  but  we  were  led  to  believe  that  the 

12  Treasury  counsel's  office  had  been  given  the 

13  transcripts. 

14  And  that  was  why  it  wasn't  necessary  to, 

15  in  the  draft  report,  include  transcripts. 

16  Q      Do  you  recall  how  you  heard  that? 

17  A      It  just,  it  came  out  during  various 

18  discussion.   No,  1  don't. 

19  Q      Did  you  have  any  reaction  to  that? 

20  A      Well,  it  surprised  me. 

21  Q      Why  did  it  surprise  you? 

22  A      Well,  because  I  thought  we'd  agreed  before 
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that  nothing  would  be  released  until  we  had  a  final 
report. 

Q  Did  anyone  at  RTC  IG  have  a  reaction  to 
this  and  get  in  contact  with  people  at  Treasury  IG 
about  this? 

A      I  don't  remember. 

Q      Did  you  ever  hear  why  they  might  have  been 
turned  over  to  Treasury  counsel's  office? 

A      No.    Other  than  that  statement  earlier, 
that  they  wanted  them  in  order  to  prepare  the 
witnesses,  the  Treasury  witnesses. 

Q      Did  you  think  it  was  appropriate  that 
Treasury  counsel's  office  could  have  received  the 
unredacted  transcripts  at  that  time? 

A      Say  that  again. 

Q      Did  you  think  it  was  appropriate  for 
Treasury  counsel's  office  to  receive  the  unredacted 
transcripts  at  that  time? 

A      Well,  my  preference  would  have  been  that 
they  received  the  transcripts  at  the  time  the  report 
was  issued. 

Q      Did  you  ever  hear  or  learn  that  an 
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unredacted  copy  of  the  transcripts  were  released  in  a 
staggered  fashion  by  anyone  at  the  Treasury  at  the 
time  they  came  out? 

A      No. 

0      Did  you  ever  hear  that  the  transcripts 
were  given  to  counsel  for  Treasury  witnesses  on  July 
25th  by  Treasury? 

A      1  don't  know  that. 

Q      I'd  like  you  to  take  a  look  at  a  document 
which  is  Bates  stamped  014939.    It's  a  one-page 
document,  and  it's  entitled  "Statement  on  Access  to 
IG  Transcripts  By  Witnesses." 

I'd  like  you  to  take  a  look  at  that  - 
MR.  GIBSON:    Could  I  ask  you  what  the 
origin  of  that  document  is?   Is  this  a  Treasury 
document?  Or? 
(Pause.) 

MR.  O'CALLAGHAN:    Yes,  that's  a  Treasury 
document. 

MR.  GIBSON:    I'm  sorry.  Treasury  or 
Treasury  IG? 

MR.  O'CALLAGHAN:    Treasury. 
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1  MR.  GIBSON:    Okay. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      Just  for  purposes  of  refreshing  your 

4  recollection,  and  if  it  doesn't,  let  me  know,  but  it 

5  reads: 

6  However  once  both  the  Senate  and  the 

7  Inspector  General  had  completed  their  sworn 

8  depositions  and  the  witnesses  testimony  had  been 

9  taken  under  oath,  we  no  longer  felt  it  was 

10  appropriate  for  the  Executive  Branch  witnesses  not  to 

1 1  be  aware  of  each  other's  recollections.  At  that 

12  point,  commencing  on  July  25,  we  gave  counsel  for 

13  each  of  the  Treasury  witnesses,  copies  of  all  the 

14  transcripts  of  depositions  of  witnesses,  other  than 

15  those  working  at  the  RTC. 

16  Does  that  refresh  your  recollection  as  to 

17  when  the  counsel  provided  the  transcripts? 

18  A      No. 

19  MR.  KRAVITZ:    Mike,  I  think  for  purposes 

20  of  accuracy  and  fairness  to  the  record,  it  ought  to 

21  be  pointed  out  that  you  omitted  reading  the  final 

22  sentence  of  that  document,  and  I  think  you  should 


1  read  that  in  as  well,  since  that's  part  of  a 

2  paragraph  that  you  began  reading. 

3  MR.  O'CALLAGHAN:    I'll  be  happy  to  read 

4  it. 

5  It  says:   The  RTC  witnesses  deposition 

6  transcripts  were  not  made  available  until  July  30th, 

7  last  Saturday. 

8  MR.  KRAVITZ:    Thank  you. 

9  BY  MR.  O'CALLAGHAN: 

10  Q      Mr.  Blight,  did  you  ever  learn  that  the 

1 1  RTC  deposition  transcripts  were  made  available  to 

12  people  at  the  White  House  before  July  30th? 

13  A      Well,  Lloyd  Cutler  said  so  on  television 

14  during  the  hearing. 

15  Q      Is  that  your  understanding  as  well? 

16  A      I  mean,  rephrase  the  question? 

17  Q      Just  whether  the  Department  of  the 

1 8  Treasury  would  release  unredacted  transcripts,  RTC 

19  transcripts  on  July  23rd? 

20  A      I  didn't  know  about  until  later. 

2 1  Q      But  are  you  aware  of  it  now? 

22  A      Yes.   You  have  the  letter  from  McHale  that 
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sent  them  over  there. 

Q      I  just  wanted  your  impression. 

In  the  transcripts  that  were  provided  to 
the  White  House  by  the  Treasury  on  July  23rd,  was 
there  any  confidential  RTC  information  contained  in 
those  transcripts  that  was  not  otherwise  publicly 
available? 

A      I  believe  there  was  information  in  there 
about  the  criminal  referrals  that  came  out  of  Madison 
in  some  of  the  transcripts.    I  don't  know  exactly 
what  transcripts  were  provided  to  the  White  House. 

Q      Well,  if  all  the  transcripts  were 
provided,  did  any  of  the  transcripts  contain  non- 
public confidential  RTC  information  regarding 
investigations? 

MR.  KRAVITZ:    Why  don't  you  just  ask  him 
what  the  transcripts  he's  familiar  with  contained. 
If  he  doesn't  know  what  was  provided  to  White  House, 
it's  simpler  if  you  just  ask  him  what  the  transcripts 
he's  familiar  with  contained. 

MR.  O'CALLAGHAN:    Well,  my  question  goes 
to  whether  if  the  universe  contains  all  the 
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transcripts  and  your  knowledge  of  the  transcripts 
contain  that  univ^erse,  if  there's  any  confidential 
non-public  RTC  information  regarding  investigations 
in  those? 

MR.  GIBSON:    Off  the  record. 

(Discussion  off  the  record.) 

MR.  GIBSON:    Yes,  we  can  go  back  on  the 
record. 

THE  WITNESS:   Again,  I  don't  know  exactly 
what  transcripts  went  over,  but  Ellen  Kulka,  the  RTC 
general  counsel's  position  was  that  there  was  certain 
information  in  some  of  those  transcripts  that  she 
considered  privileged.   And  that's  why  we  then  went 
through  this  exercise  in  redacting  some  of  the 
transcripts. 

BY  MR.  O'CALLAGHAN: 
Q      Is  Ms.  Kulka's  position  consistent  with 
the  statement  by  Mr.  Cutler  that  there's  no 
information  in  the  unredacted  transcripts  that  the 
White  House  didn't  already  have? 

A      I  don't  know.    I  don't  know  what  the  White 
House  had  already. 
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1  Q      Well  with  regard  to  the  unredacted 

2  material  that  Ms.  Kulka  considered  to  be  privileged, 

3  should  the  White  House  have  had  that  information? 

4  A      According  to  Ms.  Kulka,  the  information 

5  was  not  public. 

6  Q      When  were  the  redactions  to  the 

7  transcripts  made? 

8  A      The  night  of  July  28th,  the  afternoon  and 

9  the  evening. 

10  Q      Who  participated  in  that? 

1 1  A      Ms.  Kulka  sent  three  individuals  to  our 

12  office.   Kevin  Orr. 

13  Q      And  who  is  he? 

14  A      He  was  an  RTC  attorney. 

15  Jack  Binkley 

16  Q      Is  he  an  attorney  as  well? 

17  A      Yes. 

18  And  Casey  Carter,  C-A-S-E-Y. 

19  Q      I'm  sorry,  could  you? 

20  A      Casey  Carter. 

2 1  Q      And  the  first  name  was? 

22 A      Kevin  Orr. 
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1  Q      And  I  just  want  to  be  sure  I  get  them  all. 

2  And  the  other  person  was? 

3  A      Jack  Binkley. 

4  Q      Thank  you. 

5  And  the  three  of  them  are  attorneys,  RTC 

6  attorneys? 

7  A      Orr  and  Binkley  are.   I  don't  know  if 

8  Casey  Carter's  an  attorney.   She  worked  in  the  Office 

9  of  Governmental  Relations. 

10  Q      Did  anyone  else  participate? 

1 1  A      Well,  they  went  through  and  identified 

12  what  they  considered  was  privileged. 

13  Q      How  did  they  make  that  determination? 

14  A      I  don't  know,  they  did  it. 

15  And  then  Pat  Black,  the  next  morning,  went 

1 6  through  and  reviewed  their  work,  and  then  made  her 

17  own  determination. 

1 8  Q      Were  there  any  other  steps  involved  in  the 

1 9  process  of  redacting  the  documents? 

20  A      No. 

21  0      Did  Ellen  Kulka  tell  Kevin  Orr,  Jack 

22  Binkley  and  Casey  Carter  what  would  constitute 
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confidential  information  before  they  went  out? 

A      I  don't  know. 

Q      Did  you  participate  in  the  process  at  all? 

A      No. 

Q      Were  the  unredacted  transcripts  of 
deposition  testimony  used  to  communicate  to  White 
House  officials  or  others  confidential  RTC 
information  relating  to  Madison  Guaranty  Savings  & 
Loan  Association  or  Whitewater  Development 
Corporation? 

A      Could  you  repeat  the  question? 

Q      Sure,  it's  a  long  question. 

A      The  first  part  of  it. 

Q      Were  the  unredacted  transcripts  of 
deposition  testimony  used  to  communicate  to  White 
House  officials  or  to  others  confidential  RTC 
information  relating  to  Madison  Guaranty  Savings  & 
Loan  Association  or  Whitewater  Development 
Corporation? 

A      The  transcripts  used  to  communicate  ~  not 
to  my  knowledge. 

MR.  O'CALLAGHAN:    Is  it  okay  with  you  if 
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we  take  a  five-minute  break,  and  I'll  try  to  wrap  up? 
MR.  KRAVITZ:    Sure. 
MR.  O'CALLAGHAN:    Off  the  record. 
(Recess.) 
BY  MR.  O'CALLAGHAN: 

Q      Mr.  Blight,  you  produced  a  number  of 
handwritten  notes,  a  number  of  handwritten  notes  were 
produced  to  the  Committee,  which  I  believe  were 
written  by  you. 

I'd  like  to  show  you  a  document  which  is, 
it's  a  four-page  document,  it  does  not  have  a  Bates 
stamp  on  the  first  page  due  to  the  copy.   The  second 
page  is  Bates  stamped  025335,  the  second  page  is 
025336,  and  the  third  page  is  025337,  and  on  the  top 
of  the  notes  is  the  name  that  appears  to  be  Dick 
Kiel,  4/25/95. 

Have  you  ever  seen  this  document  before? 

A      Yes. 

Q      And  where  did  you  see  it? 

A      That's  my  writing. 

Q      And  is  the  writing  appears  in  this 
document  throughout  your  handwriting? 
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1  A      Yes. 

2  Q      Does  anyone  else's  handwriting  appear  on 

3  the  document? 

4  A      No. 

5  Q      Feel  free  to  look  through  the  whole 

6  document. 

7  When  did  you  produce  this  document,  when 

8  did  you  write  it? 

9  A      April  24th,  1995. 

10  Q      What  was  this  document  prepared  in 

1 1  relation  to? 

12  A      A  telephone  conversation. 

13  Q      And  who  was  the  telephone  conversation 

14  with? 

15  A      A  reporter  with  Associated  Press. 

16  Q      And  is  that  reporter's  name  Dick  Kiel. 

17  A      Yes. 

18  Q      How  is  that  spelled? 

19  A      K-I-E-L. 

20  Q      Going  through  the  substance  of  the 

21  document,  could  you  go  through  and  decipher  what's 

22  written  on  the  first  section  of  the  document  under 
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1  the  heading  "Starr"? 

2  A      Okay,  what  do  you  want  me  to  do  here? 

3  Q      Just  tell  me  what  it  references? 

4  A      Well,  Starr  is  referencing  the  Independent 

5  Counsel  of  the  Treasury  IG,  handled  the 

6  Treasury/White  House  contact  investigation.   And 

7  apparently  they  have  an  allegation  that  Kemer  gave 

8  information  to  Jean  Hansen. 

9  Q      Okay.    When  it  says  they  have  an 

10  allegation,  who  is  that  referring  to? 

11  A      It  would  be  the  AP. 

12  Q      Okay,  and  what  was  the  purpose  of  this 

13  telephone  conversation? 

14  A      I  don't  know,  he  just  called.   He  was 

15  trying  to  see  if  1  knew  anything. 

16  Q      Did  you  have  any  reaction  to  claimed 

17  information  that  Francine  Kemer  was  giving 

18  information  to  Jean  Hansen? 

19  A      1  had  no  knowledge. 

20  Q      Did  you  have  any  reaction  to  the 

21  statement? 

22  A      I  tried  to  play  very  neutral  when  1  talked 
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1  to  him. 

2  Q      But  did  you  have  any  personal  reaction 

3  that  you  maybe  conveyed  to  Mr.  Kiel? 

4  A      That  I  conveyed  to  him? 

5  Q      That  you  might  not  have  conveyed  to  him? 

6  A      I  don't  know.    I  had  no  reaction. 

7  Q      Do  you  have  any  reason  to  believe  that 

8  that  assertion  might  be  true? 

9  A      I  have  no  basis  to  say  that. 

10  Q      Okay,  it  says  Kiel  has  memo  Cesca.   What 

1 1  does  that  refer  to? 

12  A      Cesca  wrote  a  memo,  Francine  Kemer  worked 

13  for  the  Treasury  general  counsel,  and  he  wrote  a  memo 

14  basically  trying  to  wall  her  off  and  maintain  her 

15  independence  as  his  counsel  in  the  investigation. 

16  I'm  sure  you  all  have  that  document. 

17  Q      Was  there  any  specific  reason  that  he 

18  brought  that  up,  that  he  had  that  memo? 

19  A      He  was  just  curious  about  it. 

20  Q      So  he's  asking  questions  about  the  memo. 

21  A      Yes. 

22 Q      What  type  of  questions  was  he  asking  you? 
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1  A      He  was  making  more  of  an  observation  than 

2  a  question,  that  he  just  thought  it  was  strange,  a 

3  strange  document. 

4  Q      Did  he  say  why  he  thought  it  was  strange? 

5  A      He  may  have,  but  I  don't  remember. 

6  Q      Could  you  read  the  next  two  lines  that 

7  appear  there  after  Kiel  has  memo  Cesca's. 

8  A      Republican  staffers  gave  paper?   Well,  I 

9  don't  recall  what  that  means. 

10  Q      Okay,  and  then  the  next  line. 

1 1  A      Altman  had  advance  info  re  what? 

12  Q      Do  you  know  what  that  refers  to? 

13  A      No. 

14  Q      Okay. 

15  Then  there  seems  to  be  another  section  of 

16  the  note.   Could  you  read  what  that  says? 

17  A      Treasury  Pat  Black  raised  questions  re 

18  Kemer's  role. 

1 9  Q      And  what  does  that  refer  to? 

20  A      We  had,  Pat  Black  and  RTC  IG  had  questions 

21  about  her  role  in  the  investigation. 

22  Q      And  what  were  those  questions? 
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1  A      About  her  independence,  since  she  was  an 

2  employee  of  the  Treasury  general  counsel's  office  as 

3  opposed  to  being  an  employee  of  the  Treasury  IG. 

4  0      Did  RTC  IG  believe  that  she  was  not  a  part 

5  of  —  she  did  not  have  sufficient  independence 

6  because  she  was  part  of  the  Treasury  general 

7  counsel's  office? 

8  A      Yes. 

9  Q      Did  she  behave,  or  were  there  any 

10  instances  where  Treasury  IG  believed  that  Kemer 

1 1  didn't  act  with  the  requisite  independence  that  they 

12  would  have  liked  her  to? 

13  A      Treasury  IG? 

14  Q      No,  RTC  IG? 

15  A      Repeat  the  question,  if  you  will. 

16  Q      Was  there  ever  a  time  that  Kemer's 

17  behavior  indicated  that  she  didn't  have  the  requisite 

18  independence  that  she  needed  to  have  in  the  role  that 

19  she'd  been  put  in? 

20  A      That's  a  difficult  question,  and  Pat  Black 

21  had  most  of  the  dealings  with  her. 

22  Jim  Kados,  on  numerous  occasions, 


1  expressed  concerns  about  what  Francine  Kemer  was 

2  doing  relative  to  her  role. 

3  Q      What  specifically  did  he  express? 

4  A      Well,  her  independence  from  the  Treasury 

5  counsel's  office. 

6  Q      Did  he  cite  any  specific  examples  of 

7  behavior  that  caused  him  this  concern? 

8  A      I  believe  he  did,  but  I  really  don't 

9  remember  them  right  now.    I  mean,  it's  not  something 

10  --  I  don't  remember. 

11  Q      Do  you  recall  whether  there  was  anything 

12  direct  relation  to  the  investigations  that  you  were 

13  conducting? 

14  A      Yes.    Yes,  we  were  concerned  about  her 

15  role. 

16  Q      But  were  there  any  specific  instances  in 

17  connection  with  the  investigation  that  caused  your 

18  concern? 

19  A      Well,  early  on,  it  seemed  like  she  was  an 

20  advocate  for  the  White  House. 

21  Q      And  what  caused  you  to  come  to  that 

22  conclusion? 
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1  A      Well,  during  the  discussion  regarding  the 

2  transcripts,  okay.    I  mean,  she  wanted,  initially 

3  wanted  to  allow  the  White  House  to  get  the 

4  transcripts.   She  wanted  to  allow  having  White  House 

5  counsel  present  during  the  interviews. 

6  You  know,  we  thought  we  had  beat  that 

7  back,  and  it  did  not  happen. 

8  Q  Were  there  any  concerns  regarding  her  role 
in  connection  with  the  handing  over  of  transcripts  to 
the  White  House? 

A      Cesca  said  that  he  had  consulted  with  her. 

Q      What  did  he  say  that  she  had  said? 

A      She  defended  it.    She  thought  it  was  okay. 

Q      Had  she  approached  him  about  it,  or  did  he 
approach  her  about  it? 

A      It  was  my  understanding  after  he  received 
the  call  on  that  particular  Saturday,  he  called  her. 

Q      Did  she  participate  in  the  actual 
transferring  of  the  documents  to  the  White  House? 

A      I  don't  know. 

There  was  also  concern  about  her 

relationship  with  the  general  counsel's  office,  since 
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1  that's  where  she  worked. 

2  Q      And  what  were  those  concerns? 

3  A      And  whatever  communication  might  be  going 

4  on  there. 

5  Q      That  she  might  be  communicating  Treasury 

6  IG  information  and  RTC  IG  information? 

7  A      Potentially  information  about  the 

8  investigation,  but  you'll  have  to  get  that  from 

9  Kados. 

10  Q      Did  you  ever  hear  that  she  did  indeed 

1 1  communication  information  about  the  investigations  to 
Treasury  general  counsel's  office? 

A      I  don't  remember. 

Q      Did  she  have  a  role  in  transmitting 
unredacted  transcripts  to  Treasury  general  counsel's 
office  before  the  report  was  released? 

A      I  don't  know. 

Q      So  with  regard  to  that  portion  of  the 
document,  did  you  have  any  other  specific 
conversations  with  Dick  Kiel  with  regard  to  questions 
that  Black  had  about  Kemer's  role? 

A      There  was  no  detailed  discussion  here.   1 
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1  mean,  this  was  just  a  statement  he  made. 

2  Q      Did  you  agree  with  it  or? 

3  A      I  was  noncommittal. 

4  Q      And  if  we  could  go  to  the  next  section. 

5  Could  you  read  what  that  says? 

6  A      Francine  denies  anything  inappropriate. 

7  Kiel  called  Francine  today.    She  was  defiant. 

8  Blustered  on  15  minutes  of  denial  in  the  context  of 

9  her  role,  vigorous  defense  of  her  role. 

10  Q      What  does  that  reference? 

11  A      He  apparently  talked  to  her. 

12  Q      And  he  told  you  that's  the  way  she  acted? 

13  A      Right. 

14  Q      Behaved? 

15  A      Right. 

16  Q      How  about  the  next  section? 

17  A      People  in  Treasury  have  told  Kiel  the 

18  investigation  was  compromised.    Somebody  called  Kiel 

19  two  weeks  ago  to  look  in  --  whatever,  okay. 

20  Q      That's  cut  off. 

21  Did  he  relate  to  you  who  in  Treasury  told 

22  him  that  the  investigation  had  been  compromised? 
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1  A      No. 

2  Q      Did  you  ever  find  out  who  had  told  him? 

3  A      No.    He's  not  going  to  tell  me. 

4  Q      What  was  the  purpose  of  him  — 

5  Did  he  state  to  you  the  purpose,  what 

6  purpose  he  had  in  relating  this  information  to  you? 

7  A      Probably  to  see  what  my  reaction  was. 

8  Q      But  did  he  tell  you? 

9  A      What? 

10  Q      Did  he  tell  you  what  his  purpose  was? 

11  A      No. 

12  Q      Was  there  a  stated  purpose  of  the 

13  conversation? 

14  A      1  think  I  already  answered  that,  didn't  I. 

15  He  was  just  calling  to  theorize  on  some  things,  I 

16  believe.   I  don't  know. 

17  Q      If  you  would  go  to  the  next  page  of  the 

18  document,  025335,  could  you  just  read  the  top  portion 

19  of  that? 

20  A      Which  one? 

21  0      The  second  page  of  the  document,  page 

22  025335.    It's  kind  of  hard  to  read,  but  it's  got  a 
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1  circle  on  the  top  with  it  looks  like  a  2. 

2  Could  you  just  read  the  top  portion  of 

3  that? 

4  A      Trying  to  write  today?  No. 

5  Q      What  does  that  refer  to? 

6  A      Was  he  going  to  try  and  write  a  story  that 

7  day. 

8  Q      And  the  next  section? 
A      Friend  information  he's  gathered  wife  auto 

accident  next  week. 

Okay,  apparently  he  was  calling  on  behalf 
of  a  friend  whose  wife  had  been  in  an  accident. 

Q      Okay,  and  how  about  the  next  section? 

A      Meeting  Cesca  had  at  Treasury,  who  he 
talked  to.    Independent  Counsel  asked  me  not  to  talk 
about  it  Cesca  told  Kiel. 

Q      Do  you  know  what  that  refers  to? 

A      I  guess  Kiel  had  called  Cesca  and  the 
Independent  Counsel  told  him  not  to  talk  about  this. 

Q      And  then  could  you  read  the  next  portion? 

A      Nothing  we  can  do  to  remove  Francine  from 
the  case. 
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1  Q      What  does  that  refer  to? 

2  A      I  don't  remember.   I  don't  remember. 

3  Q      Does  the  "we"  refer  to  you  or  do  you  know 

4  who  the  "we"  refers  to? 

5  A      It  would  refer  to  Treasury  people. 

6  Q      So  was  that  one  of  your  statements  or  his 

7  statements? 

8  A      I  think  what  that  refers  to  is  the  fact 
that  Kiel  had  the  memo  walling  her  off,  and  Cesca's 
comment  was  there  was  nothing  we  could  do  to  remove 
her  from  the  case. 

Q      Okay,  and  did  he  say  why,  the  reason  Cesca 
gave  for  saying  that  there  was  nothing  they  could  do 
to  remove  Francine  from  the  case? 

A      No. 

Q      Did  you  ever  learn? 

A      No. 

Q      Let's  go  to  the  next  section. 
If  you  can  read  that? 

A      Not  under  oath.    Let's  see.   Kiel  has 
information  Francine  didn't  want  White  House  staff 
put  under  oath. 
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1  Q      Did  he  relay  to  you  what  information  that 

2  was? 

3  A      No. 

4  Q      Did  you  ever  come  to  fmd  out? 

5  A      Not  what  information  he  had,  although  that 

6  I  believe  was  probably  one  of  the  early  discussions 

7  that  we  had  on  how  the  investigation  was  going  to  be 

8  conducted. 

9  Q      Do  you  recall  if  that  was  one  of  the 

10  provisions  that  Kemer  wanted  to  have  as  part  of  the 

1 1  investigation? 

12  A      I  don't  recall  that  specifically. 

13  Q      Do  you  recall  ever  having  discussions 

14  about  not  putting  White  House  staff  under  oath? 

15  A      Well,  not  specifically,  but  our  position 

16  was  that  we  were  going  to  be  put  everybody  under 

17  oath. 

18  Q      So  if  that  was  part  of  it,  that's 

19  something  you  would  have  objected  to? 

20  A      Yes. 

21  We  were  going  to  treat  everybody  the  same 

22  way. 


97 


98 


1  Q      If  you  could  read  the  next  section. 

2  A      Covered  relationship  ethics  guidelines 

3  memo  of  understanding,  can't  investigate  your  boss, 

4  question  mark,  was  a  Chinese  wall  okay  for  Francine. 

5  Q      What  does  that  refer  to? 

6  A      That  refers  back  to  the  memo. 

7  Q      The  Cesca  memo? 

8  A      Yes. 

9  Q      Okay. 

10  A      That's  right.    That's  why  he  thought  the 

1 1  memo  was  screwy  because  he  didn't  think  you  could 

12  conduct  an  investigation  of  your  boss.    And  Jane 

13  Hansen  was  her  boss  ultimately. 

14  Q      I'd  like  to  draw  your  attention  to  the  top 

15  of  the  next  page,  which  has  the  letter  three  on  the 

16  top.    It's  Bates  stamped  025336,  and  I'd  like  you  to 

17  read  the  first  section  of  that,  if  you  could, 

18  starting  with  "Cutler"  down  to  I  guess  what  looks 

19  like  it  says  "led  to  believe  with  McHale's  letter." 

20  A      Cutler  needed  to  get  testimony  ready.    His 

21  public  pronouncement  wasn't  true.   AP  says  Cutler  had 

22  transcripts  way  early,  five,  six  weeks  early  of 
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1  hearing  well  in  advance,  not  two,  three  days  as  led 

2  to  believe  with  McHale's  letter. 

3  Q      Is  that  something  that  Mr.  Kiel  said  to 

4  you? 

5  A      Yes. 

6  Q      Have  you  ever  come  to  learn  that  that  was 

7  true? 

8  A      No. 

9  Q      Have  you  ever  heard  it  was  true? 

10  A      No. 

1 1  Q      Did  he  tell  you  what  his  source  of 

12  information  was? 

13  A      No. 

14  Q      Was  he  again  just  looking  for  your 

1 5  reaction? 

16  A      I  don't  know. 

17  Q      Did  you  have  any  comment  when  he  made 

18  that? 

19  A      No. 

20  Q      Okay,  could  you  read  the  next  section. 

21  A      Transcripts  went  over  to  the  White  House 

22  piecemeal  because  we  were  doing. 
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1  Q      What's  that  underneath.   There's  an  arrow 

2  also  below  "piecemeal." 

3  A      I  think  that's  when  he  indicated  a 

4  colleague  had  information,  AP  has  every  indication 

5  things  went  over  early. 

6  Q      Did  you  have  any  indication  that  the 

7  transcripts  went  over  to  the  White  House  in  a 

8  piecemeal  fashion? 

9  A      Did  I  have  any  indication?  No. 

10  Q      No. 

1 1  Did  you  ever  learn  that  they  were? 

12  A      No. 

1 3  Q      Okay,  then  go  down  to  below  the  76 

14  section.    It  says  things  in  the  office,  1  think,  or 

1 5  if  you  could  read  what  that  says? 

16  A      Things  in  her  office,  Francine  said  to  AP 

17  that  she  had  copies  of  transcripts. 

1 8  Q      And  is  there  a  date  after  that? 

19  A      It  says  6/18. 

20  Q      Do  you  know  if  that  was  true? 

21  A      I  don't  know.    I  mean,  the  transcripts 

22  were  delivered  to  her,  but  the  6/18  date  wouldn't  be 
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1  true  because  we  hadn't  even  started  the  investigation 

2  at  that  point. 

3  Q      I'd  like  to  have  you  take  a  look  at  a 

4  document  that's  Bates  stamped  the  first  page  is 

5  25320. 

6  A      This  is  not  my  document. 

7  Q      Okay.    How  about  the  second  page  is 

8  025232,  and  025333. 

9  A      Yes,  32  and  33  are. 

10  32  is  Pat  Black's. 

1 1  Q      Have  you  ever  seen  that  before,  that 

12  025320? 

13  A      No. 

14  Q      Let  me  direct  your  attention  to  pages 

15  025332  and  025333. 

1 6  Have  you  ever  seen  that  document  before 

17  the  one  I  just  identified? 

18  A      Yes,  it's  mine.    It's  my  writing. 

19  Q      Does  anyone  else's  writing  appear  on  the 

20  document? 

21  A      No. 

22  Q      What  is  025332  and  025333? 
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1  A      It's  another  conversation  with  Kiel. 

2  Q      And  these  are  your  handwritten  notes? 

3  A      Yes. 

4  Q      Can  you  read  what  the  first  section  says 

5  there? 

6  A      Francine  says  she  never  would  not  have 

7  suggested  -  basically  it  says  that  she  never 

8  advocated  not  interviewing  the  White  House  people 

9  under  oath. 

10  Q      Was  that  something  she  told  to  Kiel? 

1 1  A      Right. 

12  MR.  KRAVITZ:    You  mean  that  that's 

13  something  Kiel  reported  her  as  having  said? 

14  THE  WITNESS:    Right. 

15  BY  MR.  O'CALLAGHAN: 

16  Q      Okay,  and  I'd  like  to  draw  your  attention 

17  to  a  section  of  the  document  that  has  an  asterisk  if 

18  you  can  read  that  portion  of  the  document? 

19  A      Francine  insists  Pat  Black  handled 

20  distribution  of  transcripts  to  witnesses.    Did  not 

21  give  transcripts  to  anyone  who  was  not  an 

22  investigator. 
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1  Q      Do  you  know  if  those  two  statements  are 

2  true? 

3  A      Well,  this  is  what  Kiel  says  she  told  him. 

4  Q      Okay.    Do  you  know  did  Pat  Black  handle 

5  the  distribution  of  the  transcripts  to  the  witnesses? 

6  A      Not  to  my  knowledge. 

7  Q      And  did  Kemer  ever  give  transcripts  to 

8  people  other  than  investigators? 
A      I  believe  she  did. 
Q      Who  did  she  give  them  to? 
A      I  believe  she  was  handing  them  out  to  the 

Treasury  people  who  were  interviewed  and  their 
lawyers. 

Q      I'd  also  like  to  take  a  look  at  a  three- 
page  document.   The  first  page  doesn't  bear  a  Bates 
stamp,  but  the  second  page  does,  it's  025329  and  the 
page  following  is  025340. 

Have  you  ever  seen  that  document  before? 

1  think  it's  25340,  on  the  third  page,  and 
25329  on  the  second  page. 

It's  a  three  page  document,  it's 
handwritten  notes,  and  it  appears  to  say  Kados  on  the 
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top  of  it. 

Have  you  ever  seen  this  document  before? 

A      Yes. 

Q      What  is  this  document? 

A      What  is  it?   It's  a  telephone  conversation 
I  had  with  Jim  Kados  on  April  3,  1995. 

Q      And  is  all  the  writing  on  this  document 
your  writing? 

A      Yes. 

Q      What  was  the  subject  of  the  conversation? 

A      He  called  me  and  there  are  several  things. 

Q      Are  there  any  items  here  related  to  the 
investigation  being  conducted  by  RTC  IG  on  behalf  of 
OGE? 
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1  A      Do  you  want  to  rephrase  that  question? 

2  Q      Sure. 

3  Does  this  document  reflect  any  discussions 

4  that  occurred  between  you  and  Mr.  Kyles  regarding  the 

5  RTC  IG-Treasury  IG  investigation  being  conducted  on 

6  behalf  of  OGE  -  that  was  conducted  on  behalf  of  OGE  in 

7  July  of  1994? 

8  A      Could  I  go  off  the  record  for  a  minute? 

9  MR.  O'CALLAGHAN:    Sure. 

10  (Discussion  off  the  record.) 

1 1  MR.  O'CALLAGHAN:    We  can  go  back  on  the 

12  record. 

13  MR.  GIBSON:    If  I  could  interject,  the 

14  document  appears  to  relate  entirely  to  a  description 

15  by  Mr.  Cottos  of  the  Independent  Counsel's 

16  investigation  as  it  related  to  the  Treasury 

17  Department. 

18  As  we  said  earlier,  we  did  not  think  we 

19  were  going  to  discuss  the  Independent  Counsel's 

20  investigation  or  the  Independent  Counsel's 

21  activities. 

22 If  you  want  us  to  get  into  that,  why  don't 


1  you  rephrase  the  question. 

2  BY  MR.  O'CALLAGHAN:    (Resuming) 

3  Q      Well,  I  would  like  to  direct  your 

4  attention  to  the  bottom  of  the  first  page.   If  you 

5  could  read  from  the  bottom  of  the  first  page  where  it 

6  says  "IRS"  to  the  top  of  the  next  page  where  it  ends 

7  with  a  box  with  an  "IC"  in  it.    Tell  me  what  that 

8  says,  and  what  that  refers  to. 

9  THE  WITNESS:    Well,  that  refers  -- 

10  MR.  GIBSON:    Those  refer  to  the 

1 1  Independent  Counsel  but,  Clark,  go  ahead  and  read  it. 

12  MS.  FISHER:    Let's  go  off  the  record  a 

13  second. 

14  (Discussion  off  the  record.) 

15  MR.  O'CALLAGHAN:    Back  on  the  record. 

16  BY  MR.  O'CALLAGHAN:    (Resuming) 

17  Q      I  want  to  ask  you  a  question  on  the  first 

18  page.   There  is  a  statement  made  there  in  the  first 

19  person  there.    It  says:    "I  printed  out  E-mail's 

20  complaining  about  Francine." 

21  Is  that  a  statement  attributable  to  you? 

22  A      No.    That  is  a  statement  attributed  to 
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1  Cottos. 

2  Q      Okay. 

3  A      It  is  almost  a  quote. 

4  Q      And  on  the  top  of  the  next  page,  02539, 

5  the  first  line  says,  "Why  not  turned  over  IC".    Is 

6  that  a  note  made  by  you?   Or  is  that  a  comment  made 

7  to  you  by  Cottos? 

8  A      That  would  be  a  note  made  by  me. 
Q      What  is  that  referring  to? 

MR.  GIBSON:   Again,  that  deals  with  the 
Independent  Counsel.    Do  you  want  to  rephrase  that 
question? 

BY  MR.  O'CALLAGHAN:    (Resuming) 
Q      Mr.  Blight,  I  guess  on  the  third  line  on 
that  page  it  looks  like  it  says  "anything  seven  named 
in,"  and  then  underneath  that  it  says  "on  point"  and 
then  another  circle  "Whitewater,  White  House 
contacts." 

Do  you  know  what  the  "seven"  refers  to 
there? 

A      That's  not  a  "7"  it  is  an  "F". 
Q      What  does  that  refer  to? 
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1  A      "Francine. 

2  Q      Does  that  refer  to  anything  in  connection 

3  with  the  RTC  IG  or  Treasury  IG  investigation  in 

4  connection  with  the  OG  report? 

5  A      Let  me  talk  to  --  go  off  here  again. 

6  (Discussion  off  the  record.) 

7  MR.  O'CALLAGHAN:    Back  on  the  record. 

8  THE  WITNESS:    What  was  the  question? 
BY  MR.  O'CALLAGHAN:    (Resuming) 

Q      The  question  I  asked  was  whether  anything 
"F"  named  in  "not  turned  over  on  point"  section 
referenced  the  RTC  IG  or  Treasury  IG  investigation  in 
connection  with  the  OG  report. 

(Pause.) 

If  you  are  having  trouble  with  that 
question,  I  can  ask  another  question. 

MR.  KRAVITZ:    Could  I  just  suggest? 

MR.  O'CALLAGHAN:    Sure. 

MR.  KRAVITZ:    We  certainly  would  not 
object  if  this  question  were  asked:   Did  Mr.  Cottos 
or  anyone  else  ever  tell  you  that  anyone  at  the 
Department  of  Treasury  directed  that  certain  relevant 
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1  and  responsive  documents  not  be  turned  over  to  the 

2  Independent  Counsel's  office  on  this  subject? 

3  THE  WITNESS:    Yes. 

4  BY  MR.  O'CALLAGHAN:    (Resuming) 

5  Q      When  did  he  tell  you  that? 

6  A      On  April  30th. 

7  Q      Is  that  reflected  in  this  document? 

8  A      Yes. 

9  Q      Who  did  he  say  directed  that  certain 

10  relevant  documents  not  be  turned  over? 

11  A      Well,  I'm  not  sure. 

12  The  process  was  that,  as  1  understand  it, 

13  that  the  IRS  Inspections  Division  gathered  up 

14  documents  and  they  were  reviewed  by  a  Rick  Doery  who 

1 5  was  an  attorney  who  worked  for  Francine  Kemer,  and  I 

16  guess  who  works  as  one  of  the  counsels  for  the 

17  Treasury  IG. 

18  Q      Was  he  directed  not  to  turn  documents 

19  over? 

20  A      I  don't  know. 

21  Q      Do  you  know  if  anyone  else  was  directed 

22  not  to  turn  documents  over? 
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1  A      1  don't  know. 

2  Rick  Doery  is  the  only  name  that  was 

3  mentioned. 

4  Q      Did  he  identify  what  responsive  documents 

5  were  identified  as  not  to  be  turned  over? 

6  A      E-mails  that  he  had  written  complaining 

7  about  Francine  Kerner. 

8  Q      Doery  had  directed  him  not  to  produce 

9  those? 

10  A      Had  directed  him? 

1 1  Q      Correct. 

12  A      That  1  don't  know. 

13  As  I  said,  my  understanding  was  the 

14  documents  had  been  gathered  up  by  the  IRS  Inspections 

15  Unit  and  turned  over  to  Doery. 

16  Q      This  was  the  universe  of  E-mails  that  had 

17  negative  things  about  Francine  in  them? 

18  A      You'll  have  to  ask  Cottos. 

19  Q      Is  that  your  understanding,  unspoken? 

20  A      I  don't  know  about  "universe." 

21  Q      But  it  is  your  understanding  that  the  E- 

22  mails  that  have  been  gathered  that  have  negative 
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1  things  about  Francine  in  them  were  directed  not  to  be 

2  produced? 

3  Is  that  correct? 

4  A      That  is  my  understanding. 

5  Q      On  the  bottom  it  says,  "Cottos  took 

6  copies,  notes." 

7  What  does  that  refer  to?   That  is  at  the 

8  bottom  of  the  first  page. 

9  A      He  had  his  own  copies  and  notes. 

1 0  Q  Copies  of  notes  of  what? 

1 1  A  Copies  -  he  had  his  own  copies  of  E-mails. 

12  Q  And  what  notes  is  that  referring  to? 

13  A  Just  notes. 

14  Q  Notes  that  he  kept  in  the  daily  course? 

15  A  I  don't  know.    He  didn't  elaborate. 

1 6  Q  What  was  the  reason  ~  did  he  give  you  a 

1 7  reason  for  why  these  documents  were  directed  not  to 

1 8  be  turned  over? 
A      No  -  No. 
Q      Did  you  ever  learn  if  these  documents  that 

were  not  turned  over  were  withheld? 
A      Can  we  go  off  the  record  again? 
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1  MR.  O'CALLAGHAN:    Off  the  record. 

2  (Discussion  off  the  record.) 

3  MR.  O'CALLAGHAN:   Could  you  read  the 

4  question  back? 

5  THE  REPORTER:    "Q   What  was  the  reason  - 

6  did  he  give  you  a  reason  for  why  these  documents  were 

7  directed  not  to  be  turned  over?Did  you  ever  learn  if 

8  these  documents  that  were  not  turned  over  were 
withheld?" 

THE  WITNESS:    It's  the  next  question. 

MR.  KRAVITZ:     Let  me  just  rephrase  the 
question.    The  question  is:    To  your  knowledge,  were 
these  E-mails  ever  produced  to  the  Independent 
Counsel's  office? 

BY  MR.  O'CALLAGHAN:    (Resuming) 
Q      Did  you  ever  learn  why  the  documents  were 
withheld  from  being  produced  to  Independent  Counsel? 
A      No. 

MR.  KRAVITZ:    Well,  wait.   1  think  you  are 
jumping  the  gun.    1  am  not  sure  that  there  was 
testimony  that  they  were  withheld. 

BY  MR.  O'CALLAGHAN:    (Resuming) 


84 


13 


1  Q      Why  they  were  directed  not  to  be  turned 

2  over  to  Independent  Counsel? 

3  A      No. 

4  Q      Did  you  ever  have  any  subsequent 

5  conversations  with  anybody  regarding  the  subject? 

6  A      No. 

7  Q      If  I  could  just  ask  you  to  look  at  the 

8  last  page  of  this  document,  025340,  in  the  middle  of 

9  the  page  there  is  a  flow  chart.    It  says  ~  if  you 

10  could  tell  me  what  it  says  there?   Something  "IC" 

1 1  then  "scope"  "OG"  and  "Switzer". 

12  A      That's  what  it  says,  but  I  have  no 

13  recollection  of  what  that  would  mean. 

14  Q      Then  down  below  there  is  a  reference  to, 

15  it  says  "Ed  Knight"  and  then  it  says  "How  dare  you 

16  tell"  --  Could  you  tell  me  what  that  says? 

17  A      "How  dare  you  talk  to  my  employees  that 

18  way." 

19  Q      What  does  that  refer  to? 

20  A      Cottos  told  me  that  Ed  Knight  made  this 

21  statement  to  the  new  IG,  Valerie  Lau,  and  it  has 

22  something  —  and  1  do  not  remember  exactly  what  it  was 
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1  in  reference  to,  but  Treasury  ~  I  believe  that  Valerie 

2  Lau  wanted  to  have  her  counsel  and  not  part  of  the 

3  Treasury's  IG  —  or  not  part  of  the  Treasury's  General 

4  Counsel  Office. 

5  And  there  was  some  negotiation  or 

6  something  going  on  between  her  and  Knight.    And  I 

7  believe  Knight  is  the  current  general  counsel  ~ 

8  Q      What  time  period  was  this? 

9  A      I  don't  know  when  this  was  in  relation  —  it 

10  was  prior  to  the  call,  but  I  don't  know  when. 

1 1  Q      Okay. 

12  A      I  believe  that  Valerie  Lau  had  questions 

13  about  Francine,  and  somehow  Knight  got  into  it.    And 

14  Knight  made  this  --  according  to  Cottos,  Knight  made 

15  this  statement  to  Valerie  Lau. 

16  Q      Do  you  recall  which  statements  were 

17  regarding  Francine? 

18  A      It's  relative  to  something  that  Valerie 

19  Lau  had  said  to  Francine,  but  I  don't  know  what  it 

20  was. 

21  Q      Was  it  in  connection  with  the 

22  investigation? 
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1  A      I  don't  know. 

2  Q      Mr.  Blight,  did  you  have  any  involvement 

3  in  any  of  the  determinations  that  resulted  in  Richard 

4  lorio,  Lee  Ausen,  and  Jean  Lewis  being  put  on 

5  administrative  leave? 

6  A      Any  involvement  in  the  determinations? 

7  Q      Correct. 

8  A      No. 

9  Q      Did  you  have  any  involvement  in  the  issue, 

10  in  your  capacity? 

11  A      At  some  point  after  the  had  been  put  on 

12  administrative  leave,  the  RTC  Legal  Division 

13  requested  that  the  OIG  conduct  an  investigation. 

14  Q      Were  you  requested  to  conduct  the 

1 5  investigation? 

1 6  A      They  asked  that  we  do  it. 

1 7  We  asked  the  RTC  Legal  Division  for  —  we 

18  received  a  memo  outlining  some  general  obligations. 

19  We  asked  then  for  some  specific  information  to 

20  support  their  allegations. 

2 1  They  had  been  out  in  Kansas  City  doing  a 

22  review  and  we  wanted  that  material  before  we  did 
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1  anything. 

2  It  took  them  three  weeks,  I  believe,  to 

3  get  the  information  to  us. 

4  Q      I'm  sorry?   Who  is  "they"? 

5  A      The  RTC  Legal  Division. 

6  Q      And  who  was  involved  in  putting  that 

7  information  together? 

8  A      Andrew  Tomback,  and  I  believe  Thomas 

9  Heinz. 

10  Q      Okay. 

1 1  A      And  when  we  received  the  information,  we 

12  had  some  conversation  with  the  Independent  Counsel's 

13  office,  and  1  have  deferred  doing  anything  since. 

14  Q      Had  you  started  an  investigation  of  the 

15  matter? 

16  A      No. 

1 7  We  were  waiting  to  get  the  material  from 

1 8  the  Legal  Division  before  we  started  anything  ~ 

1 9  started  an  investigation. 

20  Q      And  have  you  since  initiated  any 

2 1  investigation? 

22  A      Let  me  add  also  one  thing.   The  Legal 
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1  Division  asked  us  to  investigate.   We  also  received 

2  letters  from  the  attorneys  for  two  of  the  three 

3  people  asking  that  we  also  conduct  an  investigation. 

4  MR.  GIBSON:    Let  me  ask  a  question  to 

5  clarify:    Did  we  open  an  investigation? 

6  THE  WITNESS:    Yes.    Yes. 

7  MR.  GIBSON:    But  did  we  conduct  any 

8  investigative  work? 

9  THE  WITNESS:   No,  because  we  were  waiting 

10  for  the  material  from  the  Legal  Division. 

11  BY  MR.  O'CALLAGHAN:    (Resuming) 

12  Q      Who  opened  the  investigation? 

13  A      Well,  it  would  have  been  Pat  Noble's 

14  office.   1  mean,  his  office  is  the  one  that  would 

15  have  been  assigned  the  investigation  to  conduct. 

16  Q      Okay,  you  say  one  was  open  but  one  wasn't 

17  conducted? 

18  A      Well,  we  numbered  a  file.   Okay?   We 

19  opened  a  file.    But  we  did  not  conduct  —  we  have  not 

20  conducted  any  investigation  to  this  point. 

21  Q      Did  you  review  the  materials  that  you  got 

22  from  Kansas  City  regarding  the  investigation  of  those 
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1  three  individuals? 

2  A      Yes. 

3  Q      What  was  your  impression  of  the  materials 

4  you  acquired? 

5  A      Do  I  have  to  answer  that  question? 

6  I  mean,  I  think  it  is  prem.ature  to  make 

7  any  judgment  or  ~ 

8  Q      Well,  you  said  you  asked  for  additional 

9  materials.   Is  that  right? 

10  A      Right. 

1 1  Q      And  why  did  you  ask  for  additional 

12  materials? 

13  A      Because  they  had  been  ~  some  people  had 

14  been  in  Kansas  City  doing  a  review,  and  we  wanted 

15  that  material,  the  results  of  that  review,  before  we 

16  began  an  investigation. 

17  Q      Who  had  been  conducting  the  review? 

18  A      A  lawyer  in  the  legal  division  by  the  name 

19  of  Tom  Sarisky. 

20  Q      How  do  you  spell  that? 

21  A      S-A-R-1-S-K-Y.    He  is  a  lawyer  who  deals 

22  with  personnel  issues,  and  an  employee  ~  an  individual 
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from  the  Office  of  Personnel  by  the  name  of  Randy 
Mendelssohn. 

Q      What  was  the  purpose  of  that  review? 
Was  it  in  the  normal  course? 
Was  it  initiated  as  a  result  of  certain 
events  that  had  occurred? 

A      I  don't  know  what  the  purpose  of  that 
review  was  at  this  point. 

Q      Was  it  a  special  review?  Or  was  it  a 
review  that  was  done  in  the  ordinary  course? 

A      1  don't  know  what  the  purpose  of  the 
review  was  at  this  point. 

Can  we  go  off  the  record  a  moment. 

MR.  O'CALLAGHAN:    Sure.    We're  off  the 


record. 


record. 


(Discussion  off  the  record.) 

MR.  O'CALLAGHAN:    Okay.   Let's  go  on  the 


THE  WITNESS:  Could  you  re-read  the 
question? 

THE  REPORTER:  "Q  Was  it  a  special 
review?  Or  was  it  a  review  that  was  done  in  the 
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ordinary  course? 

THE  WITNESS:    Could  you  rephrase  it  one 
more  time? 

MR.  O'CALLAGHAN:    I  will  attempt  to. 
BY  MR.  O'CALLAGHAN:    (Resuming) 

Q      You  stated  that  before  conducting  an 
investigation  into  the  issue  of  the  administrative 
contacts,  you  said  a  review  was  being  conducted? 

A      (Nods  in  the  affirmative.) 

Q      And  I  asked  you  what  the  purpose  of  the 
review  was. 

A      Okay.    Part  of  what  we  would  look  at  would 
be  what  the  purpose  of  the  review  was.    I  don't  know 
what  the  purpose  was  at  this  time.   And  we  would 
evaluate  later  what  the  purpose  was. 

Q      Was  there  any  specific  reason  why  you  were 
looking  at  the  purpose  of  the  review? 

A      Because  of  the  letter  that  we  received 
from  the  ~  or  the  letters  that  we  received  from  the 
attorneys  for  two  of  the  three  people  that  had  been 
put  on  leave. 

Q      And  what  did  those  letters  say? 
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1  A      I  have  not  looked  at  the  letters  recently 

2  and  1  do  not  recall  specifically,  but  I  believe  they 

3  were  placed  on  administrative  ~  the  employees  were 

4  placed  on  administrative  leave  improperly. 

5  Q      That  was  the  claim  made  in  the  letters? 

6  A      Right. 

7  MR.  O'CALLAGHAN:    Okay.    We  have  no 

8  further  questions  at  this  time. 

9  MR.  KRAVITZ:    Let's  go  off  the  record  for 

10  just  a  minute  to  discuss  our  schedule. 

1 1  (Discussion  off  the  record.) 

12  EXAMINATION 

13  MR.  KRAVITZ:    Let's  go  on  the  record. 

14  BY  MR.  KRAVITZ: 

15  Q      Mr.  Blight,  I  think  as  you  know,  my  name 

16  is  Neal  Kravitz  and  I  am  counsel  to  the  Democratic 

17  Members  of  the  Special  Committee. 

18  1  am  going  to  ask  you  some  questions,  some 

19  in  areas  that  have  already  been  covered  and  some  in 

20  some  partially  new  areas. 

21  1  want  to  start  just  generally  by  asking 

22  you  questions  about  the  redaction  process  that  took 
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1  place  relating  to  the  deposition  transcripts  of  RTC 

2  witnesses  in  late  July  of  1994. 

3  Now  you  testified  earlier  this  morning 

4  that  you  were  not  involved  in  the  process  of 

5  redacting  those  deposition  transcripts. 

6  Is  that  right? 

7  A      That's  correct. 

8  Q      And  when  you  say  that  you  were  not 

9  involved,  what  you  mean  is  that  you  were  not  involved 

10  in  the  determination  of  what  type  of  information 

1 1  would  be  redacted  from  those  transcripts? 

12  A      That's  correct. 

13  Q      And  you  also  were  not  involved  in  the 

14  actual  physical  redacting  of  the  transcripts? 

15  A      That's  correct. 

16  Q      Despite  your  lack  of  involvement  in  that 

17  process,  are  you  generally  familiar  as  you  sit  here 

18  today  with  the  type  of  information  that  was  redacted 

19  from  the  transcripts  of  deposition  of  RTC  witnesses? 

20  A      Only  very  generally. 

21  Q      What  is  your  general  understanding  of  the 

22  type  of  information? 
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1  A      Well,  it  was  privileged  information 

2  related  to  criminal  referrals  out  of  Madison. 

3  Q      When  you  use  the  term  "privileged 

4  information,"  what  do  you  mean  by  that? 

5  A      That  is  a  term  that  the  RTC  Legal  Division 

6  has  used,  and  our  lawyers  use.    It  is  information 

7  that  has  not  been  made  public. 

8  Q      And  what  is  your  understanding  of  what  the 
phrase  "information  that  has  not  been  made  public" 
means? 

Does  that  mean  information  that  has  not 
formally  been  made  public  by  the  RTC  as  an  official 
matter? 

A      Yes. 

Q      Let  me  give  you,  or  ask  you  a  hypothetical 
question.    Let's  say  there  was  some  information  that 
was  privileged  under  the  definition  that  you  just 
gave  that  was  leaked  without  authorization  to  the 
press  but  had  never  been  divulged  as  a  formal  matter 
by  the  RTC.    Would  that  information  remain 
"privileged"  as  you  used  that  term? 

A      Well,  if  it  was  improperly  released  I 
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1  think  it  potentially  could  be  still  privileged.   It 

2  kind  of  depends  on  what  the  nature  of  the  information 

3  is. 

4  Q      Have  you  reviewed  the  redactions  that  were 

5  made  in  the  transcripts  in  late  July  1994? 

6  A      I  haven't  reviewed  all  of  them,  no. 

7  Q      Have  you  reviewed  any  of  them? 

8  A      Very  little. 
Q      Are  you  familiar  with  the  fact  that 

primarily  what  the  redactions  are  redactions  related 
to  say  the  number  of  criminal  referrals  that  were 
made  by  the  RTC  to  the  Department  of  Justice  in  the 
fall  of  1993? 

A      I  believe  that's  correct. 

Q      And  your  belief  that  that  is  correct  is 
based  on  your  limited  review  of  the  redactions? 

A      Right. 

Q      Now  you  are  aware  that  as  of  late  July 
1994  the  number  of  criminal  referrals  sent  over  by 
the  RTC  to  the  Department  of  Justice  in  the  fall  of 
1993  was  information  that  had  been  leaked  and 
reported  in  the  press,  are  you  not? 
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1  A      I  don't  know  that  with  certainty. 

2  I  don't  know  that  with  certainty;  I  don't 

3  know. 

4  Q      Are  you  aware  of  the  fact  that  it  was 

5  known  publicly  as  of  the  summer  of  1994  that  the  RTC 

6  had  sent  nine  criminal  referrals  back  in  the  fall  of 

7  1993? 

8  A      I  don't  know  that  it  was  in  the  press, 

9  that  number. 

1 0  Q      What  do  you  know  about  that? 

11  A      I  don't  —  I  know  that  there  were  referrals 

12  that  were  sent.   That  was  in  the  press.    I  don't 

13  know,  or  I  don't  recall  that  the  number  was 

14  mentioned. 

15  Q      But  let  me  just  ~  just  to  be  clear,  assume 

16  for  the  purposes  of  this  question  ~  and  I  understand 

17  that  you  do  not  know  that  assumption  to  be  correct  ~ 

18  but  assume  for  purposes  of  this  question  that  the 

19  number  nine  relating  to  the  number  of  referrals  had 

20  been  reported  to  the  press,  and  assume  —  reported  in 

2 1  the  press  ~  and  assume  that  that  information  had  been 

22  provided  to  the  press  without  authorization  by  the 
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1  RTC. 

2  Am  I  correct  that  that  number  of  criminal 

3  referrals  still  would  be  considered  privileged  under 

4  your  definition  of  that  term,  even  though  the 

5  information  was  available  to  the  public? 

6  A      I  believe  it  would  be.    I  mean,  that  is 

7  where  I  would  be  consulting  with  the  lawyers. 

8  Q      But  your  understanding  is  that  it  was  that 

9  type  of  information,  the  number  of  criminal 

10  referrals,  that  was  redacted  as  being  privileged  from 

1 1  those  transcripts? 

12  MS.  FISHER:    That  is  a  total 

13  mischaracterization  of  his  testimony. 

14  THE  WITNESS:    I  think  that  --  I  mean  there 

15  may  have  been  ~  you  know,  I  don't  want  to  speculate. 

16  I  would  have  to  go  back  and  review  the  transcripts. 

17  I  haven't  looked  at  the  transcripts  since  July  of 

18  '94;  okay? 

19  So,  I  mean  there  may  be  other  things  that 

20  were  redacted  other  than  just  the  number. 

21  BY  MR.  KRAVITZ:    (Resuming) 

22  Q      Why  was  it  that  you  were  looking  at  the 
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1  transcripts  in  July  of  1994? 

2  A      We  were  writing  the  report. 

3  Q      So  you  were  involved  in  drafting  ~ 

4  A      The  report. 

5  Q      And  you  looked  at  the  transcripts  before 

6  or  after  they  were  redacted? 

7  A      Before. 

8  Q      So  did  you  ever  look  ~  I  believe  you 
testified  earlier  that  you  have  looked,  at  least  in  a 
limited  fashion,  at  the  redacted  transcripts? 

A      Yes. 

Q      When  did  you  do  that? 

A      After  they  were  redacted.  I  mean,  they 
were  redacted  July  28th.    So  sometime  after  that. 

Q      Was  it  before  or  after  the  report  was 
issued? 

A      The  report  was  issued  on  the  29th.    So  it 
would  have  been  after  that. 

Q      So  you  looked  at  the  redacted  reports  not 
as  part  of  the  process  of  drafting  the  report  ~ 

A      No. 

Q      —  but  as  part  of  some  other  process? 

A      Yes. 

Q      What  was  that? 

A      Just  sort  of  flipping  through  the 
transcripts. 

Q      For  the  purpose  of  what? 

A      No  particular  reason. 

Q      Just  to  see  what  had  been  redacted? 

A      How  much.    More  to  see  how  much  black  was 
across  them.    I  didn't  sit  down  and  compare  the 
original  with  what  was  redacted. 

Q      You  looked  at  the  redacted  copies  just  to 
get  a  sense  of  how  much  stuff  ~ 

A      Right. 

Q      --  had  been  blacked  out? 

A      Right. 

Q      And  what  was  your  sense  of  how  much  stuff 
had  been  blacked  out? 

A      Not  very  much. 

Q      Other  than  the  number  of  criminal 
referrals  that  were  sent  to  the  Justice  Department, 
what  type  of  information,  if  any,  was  blacked  out  as 
far  as  you  know? 
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1  A      I  believe  some  names  may  have  been  blacked 

2  out. 

3  Q      Names  of  what  type  of  people? 

4  A      Other  potential  defendants. 

5  Q      So  it  is  your  understanding,  at  least  to 

6  the  extent  that  you  can  remember,  that  the 

7  information  that  was  redacted  by  the  RTC  was  the 

8  number  of  criminal  referrals  that  were  sent  from  the 

9  RTC  to  the  Justice  Department;  names  of  potential 

10  defendants;  is  there  anything  else  that  you  can 

1 1  remember  based  on  your  review  of  the  type  of 

12  information  that  was  redacted? 

13  A      I  would  have  to  go  back  and  review  the 

14  stuff.    I  really  cannot  answer  these  questions  about 

15  what  was  redacted  with  any  certainty  because  I  have 

16  not  reviewed  this  material  in  well  over  a  year. 

17  Q      Do  you  know  whether  anyone  at  the  RTC  came 

1 8  up  with  any  standards  by  which  the  redactions  to 

19  those  transcripts  should  be  made? 

20  A      No,  I  don't  know. 

21  Q      Who  was  directing  the  redactions? 

22 A      There  were  three  people  that  Ellen  Kulka 
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1  sent  over. 

2  Q      And  you  just  do  not  have  any  information 

3  about  whether  any  standards  were  drafted  that  should 

4  be  applied  by  the  people  that  were  actually  doing  the 

5  redaction? 

6  A      I  don't  know.    Then  our  counsel,  Pat 

7  Black,  reviewed  them  the  next  morning. 

8  Q      And  you  don't  know  what  standards  Pat 

9  Black  had  in  her  mind  while  she  was  reviewing  these 

10  redactions? 

1 1  A      She  told  me  that  she  would  redact  less 

12  than  what  they  wanted,  and  we  redacted  less  than  what 

13  they  initially  wanted. 

14  Q      So  Pat  Black  told  you  that  some  of  the 

15  information  in  the  transcripts  that  the  RTC  people 

16  had  marked  as  being  privileged,  she  actually  thought 

17  should  be  provided? 

18  A      Correct. 

19  Q      And  your  testimony  is  that  Ms.  Black  had 

20  the  final  say  on  this? 

21  A      Right;  yes  —  well,  I  believe  she  also 

22  talked  to  the  Legal  Division  about  her  concerns  in 
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1  those  particular  areas. 

2  Q      What  type  of  information  did  the  Legal 

3  Division  people  think  should  remain  privileged,  but 

4  Ms.  Black  thought  did  not  need  to  remain  privileged? 

5  A      I  don't  know. 

6  I  don't  know. 

7  Q      When  were  the  unredacted  transcripts 

8  provided  to  the  White  House? 
A      (Pause.) 

I  don't  know. 

Q      Well,  you  were  told  at  some  point  that  the 
transcripts  had  been  provided  to  the  White  House; 
correct? 

A      Transcripts  were  provided  via  that  McHale 
letter  on  the  23rd. 

Q      Okay,  so  your  understanding  -- 

A      But  that  was  before  the  redacted 
transcripts  — 

Q      --  your  understanding  is  that  the 
unredacted  deposition  transcripts  were  provided  by 
the  Department  of  the  Treasury  to  the  White  House  on 

July  23,  1994. 

132 
Is  that  correct? 

A      Which  ones? 

Q      The  unredacted  transcripts. 

A      That's  based  on  the  McHale  letter. 

Q      But  that  is  your  understanding? 

A      Correct. 

Q      Now  on  July  23rd,  nineteen  ninety  --  well, 
let  me  back  up. 

Articulate  for  us,  if  you  can,  what  your 
concerns  were  when  you  learned  that  unredacted 
deposition  transcripts  had  been  provided  to  the  White 
House? 

A      The  investigation  had  not  been  completed. 

Q      Why  did  that  cause  you  concern? 
What  were  you  afraid  might  happen? 

A      Well,  depending  on  what  further  interviews 
we  had  to  do,  I  mean  people  would  have  the  advance 
information  of  what  others  had  said. 

Q      Anything  else? 

A      I  thought  it  was  very  important  in  this 
particular  case,  given  the  profile  of  the  case,  that 
we  follow  what  I  would  consider  our  standard 
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1  procedures  to  be;  and  that  we  issue  the  report,  and 

2  we  have  whatever  supporting  documentation  released  at 

3  that  time  and  not  before. 

4  Q      Were  there  any  other  concerns  that  you  had 

5  as  a  result  of  the  unredacted  transcripts  being 

6  released  to  the  White  House,  other  than  those  two  you 

7  just  mentioned? 

8  A      No.    I  mean,  not  at  that  time. 

9  Q      To  this  day,  are  there  any  other  concerns 

10  that  have  struck  you  about  that,  about  the  release  of 

1 1  those  unredacted  transcripts  to  the  White  House? 

12  A      Well,  yes.   You  can  add  in  the  fact  that 

13  they  were  unredacted.   I  mean,  I  had  not  focused  on 

14  that  at  that  particular  time. 

15  Q      Let  me  just  ask  some  questions  related  to 

16  those  concerns. 

17  On  July  23rd,  1994,  what  was  the  status  of 

18  the  deposition  process  being  conducted  by  your  office 

19  and  the  Treasury  IG's  office? 

20  A      The  "status  of  the  deposition  process"? 

21  Q      Were  the  depositions  completed? 

22  A      1  believe  we  still  had  an  interview  we 


1  wanted  to  do  of  ~ 

2  Q      Mr.  Ludwig? 

3  A      --  of  Mr.  Ludwig. 

4  Q      Now  Mr.  Ludwig  is  the  Comptroller  of  the 

5  Currency;  correct? 

6  A      Right. 

7  Q      Mr.  Ludwig  did  not  work  at  the  White 

8  House? 

9  A      Right. 

10  Q      Do  you  have  any  evidence  that  any  of  those 

1 1  unredacted  transcripts  that  were  provided  to  the 

12  Whit";  House  on  July  23rd  even  made  their  way  to  Mr. 

13  Ludwig  before  he  was  interviewed  by  the  IG's  office? 

14  A      No. 

15  Q      And  you  have  no  reason  to  believe  that 

16  happened,  do  you? 

17  A      No. 

18  Q      So  would  you  agree  with  me  that  this  first 

19  concern  that  witnesses  who  were  subsequently  to  be 

20  interviewed  as  part  of  the  investigation  might  have 

21  access  to  other  witnesses'  transcripts,  was  not  a 

22  concern  that  ever  came  to  pass? 
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A      No,  I  would  not  agree  with  that  because 
Mr.  Ludwig  may  have  mentioned  other  people  that  we 
may  have  to  interview,  and  they  might  have  been  at 
the  White  House. 

Q      Okay. 

Well,  did  that  happen? 

A      No. 

Q      Did  any  other  White  House  witnesses  get 
interviewed  by  your  office,  or  the  Treasury  IG's 
office,  after  July  23rd? 

A      No. 

Q      So  there  was  ~  in  fact,  there  was  no 
problem  with  White  House  witnesses  testifying  as  part 
of  the  investigation  after  having  had  an  opportunity 
to  review  other  witnesses'  transcripts? 

A      That  is  a  long  question. 
Could  you  rephrase  it? 

Q      Let  me  ask  it  open-ended. 

Did  any  White  House  witness  ~  any  White 
House  official  get  deposed  by  your  office  or  the 
Treasury  IG's  office  after  those  unredacted 
transcripts  were  sent  over  to  the  White  House? 
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A      I  don't  believe  so,  but  I  would  have  to  go 
back  and  review  ~ 

Q      To  your  knowledge,  the  only  witness  who 
was  deposed  after  July  23rd  was  Mr.  Ludwig? 

A      I  believe  so,  but  I  would  have  to  check. 
Can  we  go  off  the  record  a  minute? 
(Discussion  off  the  record.) 
BY  MR.  KRAVITZ:    (Resuming) 

Q      On  the  record. 

A      I  would  have  to  check  to  verify  it. 

Q      Well,  let  me  ask  you  if  you  would  check. 
If  the  answer  is  that  any  White  House  official  was 
deposed  after  July  23rd,  1994,  if  you  would  please 
notify  us  as  soon  as  possible  in  writing  we  would 
appreciate  that. 

A      Certainly. 

Q      Mr.  Blight,  do  you  know  of  any  White  House 
official  whose  testimony  before  —  whose  testimony  as 
part  of  the  OGE  investigation  was  affected  or 
influenced  in  any  way  by  the  release  to  the  White 
House  on  July  23rd,  1994,  of  the  unredacted 
transcripts? 
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1  A      Can  I  go  off  for  a  second? 

2  (Discussion  off  the  record.) 

3  THE  WITNESS:    On  the  record.   I  don't 

4  know. 

5  BY  MR.  KRAVITZ:    (Resuming) 

6  Q      Now  you  have  testified  that  you  were 

7  involved  in  the  drafting  of  the  OGE  report?  Is  that 

8  correct? 

9  A      That's  correct. 

10  Q      What  was  the  involvement  in  the  drafting 

1 1  of  the  OGE  report  of  your  office? 

12  MR.  GIBSON:    Let  me  ask  a  clarifying 

13  question  and  make  a  clarifying  point. 

14  Were  you  involved  in  the  drafting  of  OGE's 

15  document,  or  the  drafting  of  a  report  that  went  to 

16  the  OGE  upon  which  they  based  their  opinion? 

17  THE  WITNESS:    That's  correct. 

18  What  is  the  OGE  report  you  are  talking 

19  about? 

20  BY  MR.  KRAVITZ:    (Resuming) 

21  Q      Why  don't  you  tell  me  what  your 

22  involvement  was  in  drafting  any  report. 
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1  A      I  was  involved  in  drafting  the  report  of 

2  investigation. 

3  Q      And  that  was  a  report  of  investigation 

4  that  went  from  what  entity  to  what  entity? 

5  A      That  went  from  the  Treasury  Department  to 

6  OGE.   And  I  believe  then  the  Treasury  Department  then 

7  also  gave  a  copy  to  Secretary  Bentsen. 

8  Q      What  was  the  involvement  of  the  RTC 

9  Inspector  General's  office? 

10  A      We  were  involved  in  drafting  the  report 

1 1  with  the  Treasury  IG. 

12  Q      Now  when  you  said  that  the  report  went 

13  from  the  Treasury  Department  to  the  OGE,  did  you  mean 

14  it  from  the  Treasury  IG  ~ 

15  A      The  Treasury  IG's  office  to  OGE  and  to 

16  somebody  in  Treasury. 

17  Q      Was  that -- 

1 8  A      And  we  also  gave  a  copy  of  the  completed 

19  report  to  Mr.  Ryan. 

20  Q      When  was  that  report  completed? 

21  A      It  was  issued  on  July  29th. 

22  Q      Your  report,  the  Treasury  IG's  report  was 
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1  issued  on  July  29th? 

2  A  Right. 

3  Q  And  the  OGE  report  was  issued  when? 

4  A  The  OGE  opinion  on  the  report? 

5  Q  Um-hmmm. 

6  A  I  don't  recall. 

7  Over  the  weekend  —  I  don't  recall. 

8  MR.  KRAVITZ:    Let's  go  off  the  record  for 
one  second. 

(Discussion  off  the  record.) 
BY  MR.  KRAVITZ:    (Resuming) 
Q      On  July  29th  the  Treasury  IG's  office, 
assisted  by  the  RTC  IG's  office,  submitted  its  report 
to  the  OGE? 
A      Correct. 

Q      And  then  only  July  30th,  the  OGE  issued 
its  analysis  of  the  IG  office's  report. 
Is  that  correct? 
A      That's  correct. 

Q      Now  is  it  fair  to  say  that  the  IG  office's 
reports  were  factual  in  nature;  while  the  OGE's 
report  was  more  analytical? 


A      Yes. 

Q      And  to  your  knowledge,  the  report, 
the  July  29th  report  from  the  IG's  office  was  based  on 
the  deposition  transcripts  and  other  supporting 
documents;  correct? 

A      Correct. 

0      Do  you  know  of  any  ~  was  there  any  way  in 
which  the  factual  report  provided  by  the  IG's  office 
on  July  29,  1994,  was  affected  by  the  release  of 
transcripts  to  the  White  House  on  July  23rd? 

A      To  my  knowledge  it  wasn't. 

Q      And  as  far  as  you  know,  the  conclusions, 
or  the  analysis  contained  in  the  OGE's  report  of  July 
30th  similarly  was  not  influenced  or  affected  in  any 
way  by  the  release  of  deposition  transcripts  to  the 
White  House  on  July  23rd? 

A      I  don't  know  what  process  OGE  went  through 
in  rendering  its  opinion. 

Q      So  as  far  as  you  know,  OGE's  process  was 
not  influenced  or  affected  by  the  release  -- 

A      I  don't  know  what  the  process  was. 

Q      Let  me  ask  the  question  this  way: 
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1  Do  you  know  of  any  way  in  which  the  OGE's 

2  analytical  process  was  influenced  or  affected  by  the 

3  release  to  the  White  House  on  July  23rd  of  the 

4  unredacted  deposition  transcripts? 

5  A      I  don't  know  what  the  process  ~  I  don't 

6  know  what  their  normal  process  is,  and  I  don't  know 

7  what  process  they  used  in  this  contest. 

8  Q      Now  you  have  testified  about  what  you  have 

9  described  as  the  IG  Office's  "normal  procedures"  of 

10  not  releasing  deposition  transcripts  until  an 

1 1  investigation  was  complete. 

12  Is  that  right? 

13  A      Um-hmmm. 

14  Q      Is  this  normal  procedure  written  down 

15  anywhere? 

16  A      Well  it  is  normal  procedure  that  you  put 

17  together  your  case,  and  you  present  the  case  all  at 

18  once. 

19  Q      Is  this  a  standard  procedure  that  is  in 

20  writing  under  some  regulation  or  other  rule  of  the 

21  RTCIG's  office? 

22 A      It  is  pretty  much  standard  investigating 


1  procedure. 

2  Q      My  question  is:    Is  it  in  writing? 

3  A      Is  there  ~ 

4  Q      Is  there  some  written  regulation  or  rule 

5  that  guides  or  controls  the  behavior  of  members  of 

6  the  Office  of  Inspector  General  at  the  RTC  that 

7  prohibits  the  release  of  investigative  materials  such 

8  as  deposition  transcripts  until  a  final  report  is 

9  released? 

10  A      There  is  not  a  specific  rule,  no. 

11  Q      So  it  is  tradition?   Is  that  what  you  are 

12  saying? 

13  A      It  is  standard  practice. 

14  Q      Are  you  aware  of  any  other  instances  in 

15  which  deposition  transcripts  or  other  investigative 

16  materials  have  been  released  outside  the  IG's  office 

17  before  the  issuance  of  the  final  report? 

18  A      Can  I  go  off  the  record  a  minute? 

19  (Discussion  off  the  record.) 

20  THE  WITNESS:    Back  on  the  record. 

21  Yes,  we  would  release  documents  to  a 

22  prosecutor  before  the  report  was  issued. 
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BY  MR.  KRAVITZ:    (Resuming) 

Q      In  what  type  of  a  case? 

A      In  a  criminal  investigation  we  would  be 
running. 

Q      Can  you  give  an  example  of  how  that  would 
work? 

A      Well,  we  are  frequently  in  contact  with 
Assistant  U.S.  Attorneys  in  conducting 
investigations,  and  as  the  investigation  progresses 
very  often  they  want  copies  of  the  interviews  or 
pertinent  documents  prior  to  the  issuance  of  the 
report. 

There  are  other  occasions  where,  if 
management  needs  to  take  some  sort  of  immediate 
action  on  an  administrative  case,  we  might  issue  some 
documents  to  them  in  order  for  them  to  effect  some 
immediate  action. 

But  the  normal  rule  is  not  to  release. 

Q      So  in  other  words,  although  it  is  standard 
practice  not  to  release  investigative  materials 
during  the  investigation,  there  are  exceptions  to 
that  standard  practice? 
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A      That's  correct.   But  we  do  the  releasing. 

Q      And  one  of  the  exceptions  to  that  standard 
of  practice  is  if  certain  investigative  materials  are 
important  to  another  ongoing  investigation  such  as  a 
criminal  investigation. 
Correct? 

A      It's  possible. 

Q      Well,  it's  not  "possible";  you  have 
already  testified  ~ 

A      Okay;  that's  correct. 

Q      ~  that  that  is  one  of  the  circumstances 
under  which  you  ~ 

A      Okay. 

Q      And  you  are  aware  that  as  of  late  July, 
1994,  the  White  House  counsel's  office  was  conducting 
a  parallel  investigation  into  the  propriety  of  White 
House-Treasury  contacts,  are  you  not? 

A      Yes. 

Q      To  your  knowledge,  had  the  Office  of 
Inspector  General  at  the  RTC  ever  collaborated  with 
the  Office  of  Government  Ethics  on  an  investigation 
before  the  investigation  we  have  been  talking  about 
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1  in  July  of  1994? 

2  A      Not  like  this;  no.    I  think  we  may  have 

3  gone  to  them  in  the  past  on  occasion  for  an  opinion, 

4  but  not  in  this  context;  not  in  this  sense. 

5  Q      So  in  other  words,  in  the  past  your  office 

6  had  gone  to  the  OGE  for  an  opinion  which,  you  will 

7  agree,  was  a  different  situation  than  we  had  here 

8  where  the  OGE  was  coming  to  you  for  investigative 

9  assistance? 

10  A      Right;  right. 

1 1  Q      Now  you  have  testified  previously  that  the 

12  Treasury  IG's  office  was  the  lead  investigative 

13  agency;  is  that  right? 

14  A      Yes. 

15  Q      Is  it  accurate  to  say  that,  although  they 

16  were  the  lead  investigative  agency,  they  too  like  you 

17  were  still  acting  on  behalf  of  the  OGE? 

18  A      Yes. 

19  Q      So  is  it  fair  to  say  that  the  Treasury 

20  Department's  IG  office  really  was  acting  as  an  agent 

21  for  the  Office  of  Government  Ethics  conducting  the 

22  investigation? 
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1  A      That  is  probably  a  fair  characterization. 

2  Q      And  that  your  office,  the  IG  for  the  RTC, 

3  was  acting  almost  as  an  agent  for  the  Treasury  IG? 

4  A      Well,  we  were  assisting  them. 

5  MR.  O'CALLAGHAN:   Neal,  I  just  wanted  to 

6  ask  a  clarifying  question.   Are  you  using  "agent"  as 

7  a  legal  term,  as  you  understand  the  legal  term?  Or 

8  how  do  you  understand  "agent"? 

9  THE  WITNESS:   Agents  conduct 

10  investigations,  in  a  very  simple,  without  all  of  the 

1 1  legal  bells  that  go  with  the  word  "agency." 

12  BY  MR.  KRAVITZ:    (Resuming) 

13  Q      The  bottom  line  is  that  both  IGs  offices 

14  were  working  for  the  OGE;  correct? 

15  A      Yes. 

16  Q      And  the  OGE  ultimately  was  the  agency  that 

17  had  been  asked  by  Secretary  Bentsen  to  render  an 

18  analysis  of  the  ethics'  issue. 

19  A      Correct. 

20  Q      And  in  a  very  real  sense,  OGE  actually  was 

21  working  for  the  Secretary  of  the  Treasury;  right? 

22  A      They  had  been  requested  by  the  Secretary 
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to  render  an  opinion  ~  advise  him  as  to  whether 
Treasury  employees  had  committed  any  ethics 
violations. 

Q      You  testified  that  the  Treasury  Department 
paid  for  all  the  deposition  transcripts. 
Is  that  right? 

A      Correct. 

Q      Did  that  fact  in  some  way  make  those 
transcripts  the  property  of  the  Treasury  Department? 

A      Well,  when  you  say  Treasury  Department,  I 
believe  it  was  the  Treasury  OIG.    I  don't  know  that 
it  was  the  Treasury  Department. 

Q      Let  me  rephrase  it. 

Is  it  your  testimony  that  it  is  your 
understanding  that  the  Treasury  IG's  Office  is  the 
entity  that  paid  for  the  transcripts  of  the 
depositions? 

A      That's  my  belief,  yes. 

0      Did  the  fact  that  the  Treasury  IG's  Office 
paid  for  all  the  transcripts  make  those  transcripts 
the  property  of  the  Treasury  IG's  Office? 

A      I  don't  know.    1  haven't  thought  about 


that. 

Q      Let  me  ask  you  a  follow-up  question  on  the 
third  reason  you  cited  as  a  concern  for  the 
transmission  of  these  unredacted  transcripts  to  the 
White  House.   That  was,  that  this  so-called 
"privileged  information"  or  RTC  information  was 
included  in  those  transcripts. 

Do  you  know  of  any  privileged  RTC 
information  that  was  contained  in  any  of  the 
transcripts  that  went  to  the  White  House  that  has 
been  used  improperly  by  any  White  House  official 
since  that  time? 

A      No,  I  don't  know. 
Q      Do  you  know  of  any  privileged  RTC 
information  contained  in  the  transcripts  that  went  to 
the  White  House  on  July  23,  1994,  that  has  been  used 
improperly  by  anyone  since  that  time? 
A      No. 

Can  I  talk  to  my  counsel  for  a  second? 

MR.  KRAVITZ:    Sure. 

(Discussion  off  the  record.) 

MR.  KRAVITZ:    Back  on  the  record. 
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1  BY  MR.  KRAVITZ:    (Resuming) 

2  Q      Mike  asked  you  earlier  a  whole  series  of 

3  questions  about  the  length  of  time  that  you  all  had 

4  to  conduct  the  investigation  of  White  House-Treasury 

5  contacts  back  in  July  of  1994. 

6  I  believe  you  testified  that  everyone  who 

7  you  thought  should  be  deposed  was  deposed. 

8  Is  that  correct? 

9  A      Right. 

10  Q      Are  there  any  comers  that  you  were  forced 

1 1  to  cut  as  a  result  of  time  restrictions? 

12  A      I  think  there  were  interviews  in  which  the 

13  agents  would  like  to  have  had  more  time  to  prepare 

14  for  them,  but  the  questions  did  get  asked. 

15  Q      The  questions  in  all  necessary  areas  were 

16  asked  of  each  witness,  to  your  knowledge? 

17  A      To  my  knowledge. 

18  Q      Do  you  have  any  reason  to  believe  that, 

19  had  the  OGE  offices  had  additional  time  to  conduct 

20  their  investigation  that  their  factual  conclusions 

21  would  have  been  any  different? 

22  A      No. 
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1  Q      Do  you  have  any  reason  to  believe  that 

2  OGE's  analysis  would  have  been  any  different  had  the 

3  IG  offices  had  additional  time? 

4  A      No. 

5  Q      Mr.  Blight,  I  have  in  front  of  me  a  copy 

6  of  the  transcript  of  the  deposition  of  Gwyon  Curtis 

7  from  July  8,  1994,  conducted  by  Sara  Herlihy  and  Joan 

8  Dwyer.   Those  are  members  of  the  Inspector  General's 

9  Staff? 

10  A      Um-hmmm. 

11  Q      I  think  you  need  to  articulate. 

12  A      Yes. 

13  Q      Those  are  both  RTC-IG  employees? 

14  A      Yes. 

15  Q      On  page  44,  which  is  the  last  page  of  the 

16  transcript,  the  testimony  goes  as  follows: 

17  "Question  by  Ms.  Dwyer: 

18  "Q      We  appreciate  your  cooperation  today 

19  and  request  that  you  keep  the  discussion 

20  with  us  confidential. 

21  "A      [of  Mr.  Curtis]    Okay. 

22  "Q      However,  there  are  other  ongoing 
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1  lawful  investigations  concerning  these 

2  matters  and  we  encourage  you  to  cooperate 

3  with  them.   Our  request  that  you  keep  our 

4  discussion  confidential  is  not  a  request 

5  that  you  not  answer  questions  about  the 

6  underlying  facts  from  other  investigators. 

7  "A      Okay.    I  understand  that." 

8  Now  is  that  the  type  of  request  that  you 

9  testified  about  earlier  having  been  given  to  the 

10  witnesses  whose  depositions  were  taken? 

1 1  A      Yes. 

12  Q      In  other  words,  it  was  a  request  to 

13  cooperate  with  other  ongoing  investigations  but 

14  otherwise  to  keep  the  information  confidential? 

15  A      That's  correct. 

16  MR.  GIBSON:    Can  I  ask  a  clarifying 

17  question  here? 

18  MR.  KRAVITZ:    Sure. 

19  MR.  GIBSON:    Was  that  sort  of  advisement 

20  given  to  RTC  employees?  Or  was  that  given  to  all 

21  people  who  were  interviewed? 

22 THE  WITNESS:    That  was  given  to  all  people 
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1  who  were  interviewed.    Pat  Black  drafted  that  up.    We 

2  were  concerned  about  ~  we  couldn't  tell  the  people  not 

3  to  talk  to  anybody  else  because  we  knew  that  there 

4  were  other  investigations  going  on,  but  we  wanted 

5  what  they  talked  to  us  about  held  confidential. 

6  MR.  GIBSON:    Okay,  but  the  same 

7  confidentiality  request  was  essentially  given  to 

8  people  whether  they  worked  for  the  RTC,  or  the 

9  Treasury  Department,  or  the  White  House? 

10  THE  WITNESS:    Correct. 

11  MR.  GIBSON:    Okay. 

12  BY  MR.  KRAVITZ:    (Resuming) 

13  Q      Now  your  testimony  earlier  was  that  RTC  IG 

14  investigators  conducted  the  depositions  of  RTC 

15  officials. 

16  Is  that  right? 

17  A      I  may  have  said  that. 

18  Q      Is  that  accurate? 

19  A      What  the  intention  was,  what  I  meant  to 

20  say  ~  I  don't  remember  what  I  said  earlier  ~  but  that 

21  the  RTC  agents  would  take  the  lead  on  the  RTC 

22  employee  interviews. 
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1  I  mean,  we  had  some  interviews  of  RTC 

2  employees  where  a  Treasury  agent  was  present. 

3  Q      Were  RTC  IG  investigators  present  for  any 

4  of  the  depositions  of  Treasury  officials? 

5  A      Yes. 

6  Q      How  about  for  the  depositions  of  White 

7  House  officials? 

8  A      Also  there,  too. 

9  Q      Were  they  participating  by  asking 

10  questions?   Or  were  they  simply  present? 

1 1  A      No.    They  were  asking  questions. 

12  Q      And  to  your  understanding,  a  similar 

13  request  for  confidentiality  was  made  of  all  witnesses 

14  whose  depositions  were  taken? 

15  A      That's  correct. 

16  Q      When  I  say  "similar  request,"  I  mean  a 

17  request  similar  to  the  request  1  just  read  from  the 

18  Guyeon  Curtis  transcript. 

19  A      That's  what  I  assumed  you  meant. 

20  Q      Now  when  transcripts  were  provided  to  the 

21  witnesses  themselves,  those  transcripts  were 

22  unredacted? 


1  Is  that  right? 

2  A      That's  correct. 

3  Q      What  was  the  purpose  for  providing 

4  deposition   transcripts  to   the  witnesses 

5  themselves? 

6  A      To  have  them  given  them  the  opportunity  to 

7  review  them  and  to  determine  if  that's  what  actually 

8  was  said,  or  there  needed  to  be  what  you  refer  to  as 

9  an  errata  sheet. 

10  Q      And  is  it  your  understanding  that 

1 1  transcripts  were  given  to  all  witnesses,  not  simply 

12  to  the  RTC  officials? 

13  A      It  is  my  understanding  they  were  given  to 

14  all  witnesses. 

15  Q      And  all  in  unredacted  form? 

16  A      Correct. 

17  Q      And  your  memory  of  the  transmittal  note 

18  that  went  along  with  those  transcripts  from  Lew 

19  Sherman  is  that  there  was  no  further  request  for 

20  confidentiality? 

21  Is  that  right? 

22  A      I  would  have  to  check  the  note  because  I 
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1  really  don't  remember  at  this  point. 

2  MR.  GIBSON:    Let  me  ask  a  clarifying 

3  question  here,  if  1  may,  sir? 

4  MR.  KRAVITZ:    Sure. 

5  MR.  GIBSON:    Clark,  when  you  testified 

6  that  the  transcripts  in  unredacted  form  were  given  to 

7  the  witnesses,  were  you  saying  that  the  transcripts 

8  of  each  witness's  testimony  were  given  to  that 

9  witness? 

10  THE  WITNESS:   They  were  given  their  own, 

1 1  and  nobody  else's. 

12  MR.  GIBSON:    Thank  you. 

13  MR.  KRAVITZ:   Thank  you  for  that 

14  clarification. 

15  BY  MR.  KRAVITZ:    (Resuming) 

16  Q      Now  you  testified  earlier  about  a  meeting 

17  that  you  attended  --  well,  strike  that. 

1 8  You  testified  about  a  telephone 

19  conversation  that  you  had  with  Mr.  Cottos  on  July 

20  26th  in  which  you  learned  for  the  first  time  that 

21  transcripts  had  been  released  to  the  White  House 

22  three  days  before  then. 
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1  Is  that  right? 

2  A      Um-hmmm. 

3  Q      Did  -- 

4  A      Yes. 

5  Q      Did  Mr.  Cottos  indicate  to  you  what  the 

6  purpose  was  for  those  transcripts  having  been 

7  provided  to  the  White  House  on  July  23rd? 

8  A      I  don't  recall. 

9  Q      You  also  attended  a  meeting  at  the  RTC 

10  IG's  office  at  which  Mr.  Cesca  informed  a  number  of 

1 1  people  about  the  White  House  receiving  the 

12  transcripts  on  July  23rd. 

13  Is  that  correct? 

14  A      Yes. 

1 5  Q      That  meeting  occurred  when? 

16  A      The  morning  of  the  26th. 

17  Q      At  that  time  did  Mr.  Cesca  indicate  the 

1 8  reason  why  those  transcripts  had  been  sent  to  the 

19  White  House? 

20  A      I  believe  he  did,  but  I  don't  recall  now 

21  what  he  said. 

22  Q      Do  you  have  any  recollection  of  what 
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1  anyone  else  said  at  that  meeting  about  why  the 

2  transcripts  were  provided  to  the  White  House? 

3  A      You  testified  earlier  that  on  July  23rd  a 

4  draft  report  was  provided  to  Secretary  Bentsen. 

5  Is  that  right? 

6  A      No,  I  don't  believe  I  said  July  23rd. 

7  July  22nd. 

8  Q      July  22nd?   Okay. 

9  Now  which  report  was  that  a  draft  of? 

10  A      It  was  a  draft  of  the  investigative 

1 1  report.    It  was  a  draft  that  we  ultimately  expanded 

12  and  made  the  final  report  the  following  week. 

1 3  Q      Why  was  that  draft  presented  to  Secretary 

14  Bentsen  on  July  22nd? 

15  A      I  believe  the  Treasury  Department  felt 

16  that  by  issuing  the  report  --  the  draft  at  that  time 

17  that  it  would  fulfill  its  responsibilities  to  get  him 

18  a  report  prior  to  the  hearing. 

19  Q      So  that  he  could  prepare  his  own 

20  testimony? 

21  A      Correct. 

22 Q      Was  anyone  other  than  Secretary  Bentsen 


1  provided  with  that  draft  on  July  22nd,  1994? 

2  A      I  don't  know. 

3  Q      You  don't  know  whether  a  copy  of  that 

4  draft  went  to  the  OGE,  for  example? 

5  A      It  did  -  excuse  me.    It  did  go  to  the  OGE. 

6  I  don't  know  if  it  went  to  anybody  else  in  Treasury. 

7  It  did  not  go  to  anybody  else  in  RTC. 

8  Q      And  no  deposition  transcripts  were 

9  appended  to  the  draft  report  that  went  to  Secretary 

10  Bentsen  on  July  22nd? 

1 1  A      Correct. 

12  Q      And  you  said  that  your  understanding  of 

13  the  reason  why  no  transcripts  were  sent  along  with 

14  the  draft  is  that  the  Treasury  Department  already  had 

15  some  transcripts? 

16  A      Correct. 

17  Q      Which  transcripts  did  the  Treasury 

18  Department  already  have? 

19  A      I  don't  know. 

20  Q      Did  the  Treasury  Department  have 

21  transcripts  of  depositions  of  RTC  officials  as  of 

22  July  22nd,  1994? 
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1  A      I  don't  know  what  they  had. 

2  Q      Did  the  Office  of  Government  Ethics  get 

3  transcripts  on  July  22nd? 

4  A      We  were  giving  the  Office  of  Government 

5  Ethics  transcripts  as  we  went  along  during  the 

6  investigation  so  that  they  could  review  them  and 

7  provide  us  input. 

8  0      And  they  were  getting  unredacted  copies? 
A      Yes. 
Q      I  am  going  to  show  you  a  document  that  has 

a  Bates  No.  06083,  and  it  appears  to  be  a  half  a  page 
of  handwritten  notes  dated  July  6th,  1994. 
Do  you  recognize  that? 

A      It's  not  mine. 

Q      Do  you  know  whose  handwriting  that  is? 

A      I  believe  it  is  Steve  Switzer's. 

Q      Let  me  just  read  a  portion  of  these  notes 
to  you.    I  understand  they  are  not  your  notes,  but  it 
says  as  follows: 

"They  have  reasonable  argument"  and  I 
believe  it  is  clear  in  context  that  the  'they'  is  the 
White  House  "if  they  wanted  to  get  info  on 


1  interview"  ~  well,  let  me  start  over. 

2  "They  have  reasonable  argument  if  they 

3  want  to  get  info  on  interview.   If  they  interview  RTC 

4  people,  it  will  be  viewed  as  pressuring  them.   On  the 

5  other  hand,  if  they  get  our  transcripts,  it  will 

6  appear  that  they're  interfering  with  our 

7  investigations.   Tough  situation." 

8  Were  you  ever  part  of  a  conversation  with 

9  Mr.  Switzer  or  anyone  else  at  which  these  sentiments 

10  about  the  reasonable  of  the  White  House  request  for 

1 1  transcripts  was  discussed? 

12  A      I  believe  on  the  5th  when  we  had  that 

13  meeting  with  the  Treasury  IG  the  subject  of  that  came 

14  up,  and  we  didn't  feel  it  was  appropriate  for  them  to 

15  have  the  transcripts  while  we  were  conducting  an 

16  investigation. 

17  Q      Who  was  articulating  the  position  that 

18  found  its  way  into  Mr.  Switzer's  notes  that  the  White 

19  House  had  a  reasonable  argument? 

20  A      Well,  you  read  probably  from  the  last  half 

21  of  that.    What  does  the  first  half  say? 

22  Q      I  will  read  you  everything  I  have  got. 
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1  The  first  half  says: 

2  "Big  discussion  about  providing  copies  of 

3  statements.   White  House  interviewees  can  share  their 

4  statements  with  them;  it  is  up  to  them.   They  can't 

5  get  transcripts  from  us  on  Treasury  and  RTC  people." 

6  And  then  it  goes  into  what  I  read 

7  previously. 

8  Do  you  remember  any  discussion  during  that 

9  meeting  on  July  6th  ~  or  is  this  the  meeting  on  July 

10  5th? 

11  A      July  5th. 

12  Q      I'm  not  sure  why  this  is  dated  July  6th, 

13  but  do  these  appear  to  be  notes  from  the  July  5th 

14  meeting  you've  testified  about  previously? 

15  A      Well  you'll  have  to  ask  him.    I  mean  they 

16  are  his  notes. 

17  Q      Well  you  did  have  a  discussion  on  July  5th 

18  regarding  whether  the  White  House  could  get 

19  deposition  transcripts  in  advance  of  the  — 

20  A      I  believe  we  did. 

21  Q      —  in  advance  of  the  release  of  the  final 

22  report. 
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1  A      They  wanted  them  as  we  went  along. 

2  MR.  KRAVITZ:     I  think  the  previous  page 

3  shows  what  the  meeting  was,  or  what  the  notes  were 

4  from. 

5  THE  WITNESS:    Well,  okay,  if  it  is  dated 

6  the  6th  -- 

7  MR.  KRAVITZ:     It  is  dated  the  6th  and  it 

8  says  "Pat's  meeting  at  the  White  House." 

9  MR.  GIBSON:     And  7/5  was  the  meeting,  it 

10  looks  like. 

11  MS.  FISHER:    Correct. 

12  THE  WITNESS:    My  understanding  is  —  I  mean, 

13  the  White  House  had  a  difficult  situation  in  that 

14  they  were  under  a  short  time  frame  to  finish  this  ~  to 

15  get  their  witnesses  interviewed  also,  and  they  wanted 

16  to  try  and  leverage  what  we  were  doing. 

17  BY  MR.  KRAVITZ:    (Resuming) 

18  Q      Now  Mr.  Switzer's  notes  say,  "White  House 

19  interviewees  can  share  their  statements  with  them  -- 

20  it's  up  to  them". 

21  Now   am    1  correct  to  interpret  that  line 

22  to  mean  that  it  is  understood  that  the  White  House 
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1  witnesses  were  free  to  share  their  own 

2  deposition  transcripts  with  other  White  House 

3  witnesses? 

4  A      Once  you  give  somebody  a  document,  you 

5  lose  control  of  it.    Okay?   So  once  we  gave  it  to 

6  them  to  look  at,  we  had  no  control  over  what  they  did 

7  with  it. 

8  Q      Well  did  your  office  take  any  steps  to 
prevent  White  House  witnesses  from  sharing  their 
deposition  transcripts  with  other  White  House 
witnesses? 

A      I  don't  recall  if  we  did  take  an 
affirmative  position;  1  don't  remember. 

MR.  O'CALLAGHAN:    Just  to  clarify,  do  you 
know  for  a  fact  that  "can  share  their  statements  with 
them"  refers  to  other  White  House  officials  in  this 
note? 

THE  WITNESS:    Can  1  see  the  note? 

(Handing  document  to  the  witness.) 

THE  WITNESS:    This  is  not  my  note. 

MR.  O'CALLAGHAN:    That  is  why  I  am  asking 

if  you  understood  the  question,  if  that  was  a  fair 
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1  characterization. 

2  MR.  GIBSON:    Can  we  see  the  previous  page 

3  of  the  note,  also? 

4  (Handing  document  to  the  witness.) 

5  BY  MR.  KRAVITZ:    (Resuming) 

6  Q      The  question  is,  do  you  know  what  "them" 

7  refers  to? 

8  Do  you  have  certain  knowledge  of  it, 

9  first? 

10  (Discussion  off  the  record.) 

1 1  THE  WITNESS:    I  don't  know. 

12  BY  MR.  KRAVITZ:    (Resuming) 

13  Q      I  am  going  to  show  you  a  document  which 

14  unfortunately  has  no  Bates  stamp  to  it,  but  it  is 

15  dated  June  27,  1994,  on  Department  of  the  Treasury 

16  stationery,  Memorandum  for  Jean  Hanson  from  Robert 

17  Cesca,  Subject:   Provision  of  Legal  Advice  and 

18  Services  to  OIG. 

19  It  is  a  one-page  document. 

20  Is  this  the  memo  that  you  testified  about 

21  earlier  that  was  intended  to  insulate  Francine  Kemer 

22  from  the  Office  of  General  Counsel  at  the  Department 
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1  of  the  Treasury? 

2  (Handing  document  to  the  witness.) 

3  A      Yes. 

4  Q      To  your  knowledge,  did  Ms.  Kemer  ever 

5  violate  the  terms  of  Mr.  Cesca's  July  27th,  1994, 

6  memo  to  Ms.  Hanson? 

7  THE  WITNESS:    Can  we  go  off  the  record  a 

8  second? 

9  (Discussion  off  the  record.) 

10  THE  WITNESS:    1  don't  know. 

1 1  BY  MR.  KRAVITZ:    (Resuming) 

12  Q      So  you  don't  know  of  any  evidence  that  Ms. 

13  Kemer  ever  gave  to  the  Office  of  General  Counsel  at 

14  the  Department  of  the  Treasury  any  information  about 

15  the  IG  office's  investigation  before  the  report  was 

16  released? 

17  THE  WITNESS:   Can  we  go  off  the  record? 

18  MR.  KRAVITZ:    If  you  want  to  talk  to  your 

19  lawyer,  we  can  go  off  the  record. 

20  (Discussion  off  the  record.) 

21  THE  WITNESS:    We  can  go  back  on  the 

22  record.   The  answer  is  "yes." 
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1  BY  MR.  KRAVITZ:    (Resuming) 

2  Q      What  is  that  evidence? 

3  A      Well,  1  have  recently  become  aware  of  a 

4  conversation  ~  and  this  is  not  first-hand 

5  information  ~  but  that  Francine  Kemer  had  provided 

6  information  to  Mr.  Schmalzbach  during  the  course  of 

7  the  meeting  — 

8  Q      During  the  course  of  the  meeting? 

9  A      ~  during  the  course  of  the  meeting  we  were 

10  having  regarding  the  investigation. 

1 1  Q      First  of  all,  who  told  you  that 

12  Ms.  Kemer  provided  this  information  to  Mr. 

13  Schmalzbach? 

14  A      We  do  not  know  this  with  absolute 

15  certainty,  but  the  circumstances  are  such  that  we 

16  believe  it  to  be  true. 

17  Q      That  wasn't  my  question. 

18  A      Pat  Black. 

19  Q      When  did  Ms.  Black  tell  you  this? 

20  A      This  past  summer. 

21  Q      The  summer  of  1995? 

22  A      Correct. 
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1  Q      What  exactly  did  Ms.  Black  tell  you? 

2  A      The  time  could  be  earlier,  February,  but 

3  anyway  in  1995. 

4  Q      What  did  Ms.  Black  tell  you? 

5  A      Can  we  go  off  the  record  a  minute? 

6  MR.  KRAVITZ:    If  you  need  to  talk  to  your 

7  lawyer,  we  can  go  off  the  record,  but  otherwise  ~ 

8  THE  WITNESS:    I  need  to  talk  to  him. 
MR.  KRAVITZ:    That  is  fine. 
(Discussion  off  the  record.) 
THE  WITNESS:    Back  on  the  record. 
She  was  interviewed  at  the  Independent 

Counsel's  office  -- 

MR.  GIBSON:    Ms.  Black  was. 

THE  WITNESS:   --  Ms.  Black,  and  was  shown  a 
document,  which  was  an  E-Mail,  1  believe  the  way  she 
described  it,  from  Mr.  Schmalzbach  to  Mr.  Knight, 
stating  that  Ms.  Kulka  was  angry  over  the  fact  that 
Mr.  Cutler  had  the  transcripts  ~  this  occurred  on 
the  26th  of  July,  by  the  way;  isn't  that  when  Mr. 
Cutler  testified?  —  and  that  Ms.  Kulka  was  going  to 

complain  or  go  public,  something  like  that;  that 
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1  doing  that  would  compromise  the  RTC  investigation; 

2  and  that  somebody  needed  to  call  Mr.  Ryan,  not  Mr. 

3  Adair. 

4  BY  MR.  KRAVITZ:    (Resuming) 

5  Q      1  am  not  following  you.    How  does  this 

6  information  indicate  that  Ms.  Kemer  — 

7  A      There  was  a  ~ 

8  Q      Let  me  finish  the  question  so  the 
transcript  makes  sense. 

How  does  this  information  indicate  that 
Ms.  Kemer  violated  the  dictates  of  Robert  Cesca's 
June  27,  1994,  memo  to  Ms.  Hanson? 

A      Well,  first  of  all,  that  memo 
addresses  ~  your  question  did  not  ask  me  about, 
without  his  specific  authorization. 

Q      Why  don't  you  read  the  full  sentence  that 
you  are  saying  has  violated  — 

A      Neither  Ms.  Kemer  nor  her  staff  will 
communicate  any  information  about  the  substance  of 
this  inquiry  without  specific  authorization  from  the 
Inspector  General. 

Q      And  you  were  just  reading  from  the  June 


112 

169 

1  27,  1 994,  memo  from  Cesca  to  Hanson? 

2  A      Correct. 

3  Q      How  was  that  rule  violated  by  what  you 

4  have  just  told  us  you  learned  from  Ms.  Black? 

5  A      The  call  was  made,  or  it  seems  the 

6  time  on  this  E-mail  is  within  minutes  after  a  call 

7  was  made  from  one  of  our  telephones  to  Mr. 

8  Schmalzbach's  office,  and  it  is  our 

9  recollection  that  Ms.  Kemer  used  the  phone  at 

1 0  around  this  time. 

11  Q      It  is  whose  recollection? 

12  A      Ms.  Black's. 

13  Q      So  it  is  not  your  recollection? 

14  A      No. 

15  Q      It  is  Ms.  Black's  recollection  that 

16  Francine  Kemer  used  the  telephone  on  July  26th, 

17  1994  -- 

18  A      Correct. 

19  Q      —at  around  the  time  that  an  E-mail  was 

20  later  sent  to  the  Department  of  Treasury? 

21  A      A  few  minutes  before. 

22 Q      Have  you  talked  to  Ms.  Black  about  this? 
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1  A      Yes. 

2  Q      You  have? 

3  A      Yes. 

4  Q      Did  Ms.  Black  indicate  to  you  whether  she 

5  was  able  to  overhear  any  part  of  Ms.  Kemer' s 

6  telephone  conversation? 

7  A      No. 

8  Q      Are  there  any  records  at  the  IG's 

9  office? 

10  A      There  is  a  record  of  the  phone  call. 

1 1  MS.  FISHER:   They  have  it. 

12  BY  MR.  KRAVITZ:    (Resuming) 

13  Q      From  your  office  to  Schmalzbach's  office? 

14  A      Yes. 

15  Q      What  exactly  is  the  information  about  the 

16  investigation  that  you  believe,  or  that  Ms.  Black 

17  believes  was  transmitted  from  Ms.  Kemer  to 

18  Mr.  Schmalzbach  on  July  26th,  1994? 

19  A      It  has  to  do  with  Ms.  Kulka's  —  the  fact 

20  that  Ms.  Kulka  was  angry  over  the  transcripts  being 

21  released. 

22  Q      Well  is  it  your  position  that  the  fact 


113 

171 
that  Ms.  Kulka  was  angry  about  the  release  of  the 
transcripts  related  to  the  substance  of  the  IG's 
inquiry? 

A      She's  communicating  information  about  the 
investigation. 

Q  Let  me  read  to  you  the  sentence  that  you 
read  before: 

"Neither  Ms.  Kemer  nor  her  staff  will 
communicate  any  information  about  the  substance  of 
this  inquiry  without  specific  authorization  from  the 
Inspector  General." 

That  is  what  the  June  27,  1994,  memo  from 
Cesca  to  Hanson  says,  correct? 
A      Um-hmmm;  yes. 

Q  It  is  not  your  testimony  that  Ms.  Culca's 
anger  about  the  release  of  transcripts  has  anything 
to  do  with  the  substance  of  the  inquiry  into  White 
House-Treasury  contacts,  is  it? 

A      I  believe  her  anger  had  to  do  with  the 
fact  that  there  was  privileged  material  in  the 
transcripts  that  got  released. 

Q      Would  you  agree  with  me  that  the 

172 

1  substance  ~ 

2  A      ~  got  released;  the  substance  of  the 

3  investigation,  I  believe. 

4  Q      Wasn't  the   substance  of  the 

5  investigation  whether  there  had  been  improper 

6  contacts  between  White  House  and  Treasury  or  RTC 

7  officials? 

8  A      I  think  this  is  related  to  the  substance 
of  the  investigation. 

Q      Other  than  what  you  have  just  testified 
about  having  learned  from  Pat  Black  earlier  this 
year,  do  you  have  any  other  indication  or  evidence 
that  the  requirements  of  the  June  27,  1994, 
memorandum  from  Cesca  to  Hanson  were  not  followed  by 
Ms.  Kemer? 

A      (Pause.) 

At  this  time  the  answer  would  be,  no;  I 
can't  remember  some  of  the  things  that  Mr.  Cottos  had 
told  me. 

Q      Now  you  testified  earlier  that  when  you 
spoke  with  Dick  Kiel  of  the  Associated  Press,  I  think 
you  said  it  was  on  April  24th,  1995,  that  you  became 
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1  aware  that  Mr.  Kiel  had  a  copy  of  this  June  27,  1994, 

2  memorandum. 

3  Is  that  correct? 

4  A      Yes. 

5  Q      Do  you  know  how  that  happened? 

6  A      I  don't  know  how  he  got  it,  no. 

7  Q      Now  this  would  be  a  confidential  document, 

8  as  well,  wouldn't  it? 

9  A      It  would  be. 

10  Well,  I  don't  know  how  Treasury  would 

1 1  treat  it. 

12  0      Do  you  know  how  this  document  --  you  don't 

13  have  any  idea  how  this  document  got  into  the 

14  possession  of  that  AP  reporter? 

15  A      I  have  no  idea. 

16  Q      Going  back  to  your  conversation  with  Pat 

17  Black  earlier  this  year,  your  testimony  is  that  she 

18  told  you  she  had  been  shown  an  E-mail  when  she  was  at 

19  the  Independent  Counsel's  office. 

20  Correct? 

21  A      Yes. 

22 Q      Now  have  you  testified  or  been  interviewed 
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1  by  the  Independent  Counsel's  office? 

2  A      Yes. 

3  Q      Were  you  asked  by  the  Independent 

4  Counsel's  office  not  to  discuss  your  testimony  with 

5  other  officials  of  the  RTC  or  other  possible 

6  witnesses  before  the  Grand  Jury? 

7  A      No. 

8  Q      Do  you  know  whether  Ms.  Black  was? 

9  A      1  don't  know. 

10  MR.  GIBSON:    Excuse  me.    Let  me  clarify 

1 1  something  here.   Was  there  any  testimony  that  was 

12  given  before  a  Grand  Jury? 

13  THE  WITNESS:   No. 

14  MR.  GIBSON:    The  testimony  was  given 

15  during  the  course  of  interviews  only? 

16  THE  WITNESS:    Correct.   Correct. 

17  (Pause.) 

18  MR.  KRAVITZ:    1  think  that  is  all  we  have 

19  got.    Thanks. 

20  MR.  O'CALLAGHAN:    I  am  going  to  ask  a 

21  couple  of  quick  follow-up  questions  in  response  to 

22  some  questions  you  had.    We  will  be  glad  to  let  you 
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make  a  statement  after  that. 

THE  WITNESS:    I  have  one  thing  I  want  to 
say  about  one  of  his  questions. 

MR.  KRAVITZ:    Why  don't  you  do  that  first. 

MR.  O'CALLAGHAN:    Go  ahead. 

THE  WITNESS:    You  asked  a  question 
about  --  it  had  to  do  with  sharing  information  with 
somebody  else  conducting  an  investigation,  or 
something  like  that,  and  I  think  where  you  were 
headed  on  that  question  was  that  the  White  House  was 
conducting  an  investigation? 

MR.  KRAVITZ:    I  don't  have  to  answer 
questions  in  a  deposition. 

THE  WITNESS:    That's  true  -- 

(Laughter.) 

THE  WITNESS:   Okay. 

There  was  some  discussion.   That  was 
Francine's  position  in  the  meeting  on  July  5th  that 
Treasury  or  that  the  White  House  Counsel's  Office  is 
conducting  an  investigation,  and  they  are  almost  — 
that  they  are  acting  like  us  in  this  matter,  and  that 

we  could  treat  them  like  an  IG  and  share  information 
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with  them. 

Our  position  is:   No,  we  couldn't 
because  the  Treasury- White  House  Counsel's 
office  is  representing  the  people  that  are  a 
part  of  this  investigation  and  that  they  are 
not  an  equivalent  IG.    So  we  did  not  feel  that 
it  was  appropriate  to  share  information  with  the 
White  House  counsel's  office  during  the 
investigation. 

BY  MR.  KRAVITZ:    (Resuming) 
Q      What  makes  you  say  "the  Treasury- White 
House  Counsel's  office"  was  representing  the 
witnesses? 

A      Because  the  White  House  Counsel's  office, 
well,  their  client  is  the  President. 

Maybe  I  misstated  that  a  little  bit. 
Okay? 

Q      What  did  you  mean  by  that? 

Didn't  the  White  House  witnesses,  the 
White  House  officials  who  were  deposed  as  part  of 
the  IG's  investigation  have  their  own  private 
lawyers? 
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1  A      They  had  their  own  private  lawyers. 

2  Q      And  in  fact  you  testified  earlier 

3  that  those  White  House  officials  were  not 

4  permitted  to  have  White  House  counsel's  office 

5  lawyers  present  during  those  depositions; 

6  correct? 

7  A      Yes.    We  did  not  view  the  White  House 

8  counsel's  office  as  functioning  as  an  IG,  though.    So 

9  that  is  why  we  didn't  -- 

10  Q      I  am  just  trying  to  figure  out  what  you 

1 1  mean  when  you  said  that  the  White  House  Counsel's 

12  office  was  representing  — 

13  A      I  misstated  — 

14  Q      --  the  White  House  officials. 

15  A      I  misstated  that. 

16  Q      Well,  1  guess  1  don't  understand.   That 

17  was  your  whole  point  — 

1 8  What  was  your  point? 

19  MR.  O'CALLAGHAN:    Maybe  1  can  help 

20  clarify  ~ 

21  MR.  KRAVITZ:    Well,  1  am  asking  a 

22  question. 
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1  THE  WITNESS:    Well,  the  client  is  the 

2  White  House,  the  President. 

3  BY  MR.  KRAVITZ:    (Resuming) 

4  Q      Right. 

5  A      And  the  substance  of  the  investigation  had 

6  to  do  with  contacts  between  the  Treasury  and  the 

7  White  House.    We  felt  it  was  inappropriate  for  the 

8  White  House  to  be  receiving  information  during  our 

9  independent  investigation. 

10  Q      Because  the  White  House  counsel's  office 

1 1  was  not  like  an  IG's  office? 

12  A      Correct. 

13  MR.  KRAVITZ:    Okay.    Go  ahead. 

14  FURTHER  EXAMINATION 

15  BY  MR.  O'CALLAGHAN: 

16  Q      Just  a  quick  follow-up  to  that  subject, 

17  did  you  also  have  the  same  view  of  Treasury's  General 

18  Counsel's  office?  You  didn't  view  them  as  an  IG  as 

19  well,  did  you? 

20  A      They  are  not  an  IG. 

21  Q      Do  you  have  a  similar  view  of  the  Treasury 

22  General  Counsel's  office  and  White  House  counsel's 
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1  office  in  respect  to  the  investigation  and  sharing 

2  information  with  them? 

3  A      Well,  the  head  of  the  Treasury  counsel's 

4  office  was  one  of  the  subjects  of  the  investigation, 

5  and  so  we  thought  it  was  inappropriate  to  be  sharing 

6  information  with  them. 

7  Q      With  regard  to  the  redactions  that  were 

8  made  in  the  transcripts,  did  RTC  IG  view  the 

9  redactions  that  were  made  as  a  confidential  or 

10  privileged  information  with  regard  to  investigations 

1 1  that  they  were  conducting  at  the  time? 

12  A      Did  we  ~  well,  what  we  will  do,  when  we 

13  have  issued  a  report  and  we  get  a  request  for  a 

14  public  ~  or  we  get  a  Freedom  of  Information  request, 

15  we  will,  if  there  is  RTC  material  in  the  report,  we 

16  will  give  that  material  to  the  RTC  Legal  Division 

17  FOIA  experts  and  ask  them  to  review  it  for 

18  privileges. 

19  MR.  O'CALLAGHAN:    I  have  no  further 

20  questions. 

21  (Whereupon,  at  2:10  p.m.,  the  deposition 

22  was  adjourned.) 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER 


I,  JANE  W.  BEACH,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing 
deposition  was  duly  sworn;  that  the  testimony  of  said 
witness  was  taken  in  shorthand  and  thereafter  reduced  to 
typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


/I  \ 


liML 


n 


Ifotary  Public  in  and  for  the 
/    District  of  Columbia 


My  Commission  Expires  NOVEMBER  14,  1996 
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OFFICE  OF 

INSPECTOR 
GENERAL 

RESOLUTION  TRUST 
CORPORATION 


Counsel  to  the  Inspector  General 


November  6,  1995 

Alfonse  M.  D'Amato,  Chairman 

Special  Committee  to  Investigate  Whitewater  Development 

Corporation  and  Related  Matters 
534  Dirksen  Office  Building 
Washington,  D.C.  20510 


Dear  Chairman  D'Amato: 

On  behalf  of  Clark  W.  Blight,  enclosed  is  an  errata  sheet  reflecting  changes  to 
the  transcript  of  his  deposition  taken  by  the  Staff  of  the  Special  Committee  on 
October  10,  1995.    In  light  of  the  fact  that  hearings  are  scheduled  to  commence 
tomorrow,  I  have  taken  the  liberty,  by  copy  of  this  letter,  of  providing  a  copy  of 
the  errata  sheet  directly  to  Alice  S.  Fisher,  Associate  Special  Counsel  to  the 
Special  Committee,  and  to  Neil  E.  Kravitz,  Principal  Deputy  Democratic  Special 
Counsel. 

Pages  71  through  73  of  Mr.  Blight's  deposition  reflect  a  discussion  leading  to  a 
request  by  Mr.  Kravitz  for  information  concerning  certain  documents.    This 
information  was  provided  to  the  Special  Committee  on  October  11,  1995.    Page 
136  of  Mr.  Blight's  deposition  reflected  a  request  by  Mr.  Kravitz  for  further 
information  concerning  the  time  and  identity  of  interviews  conducted  in 
connection  with  our  investigation.    This  information  was  also  provided  to  the 
Special  Committee  on  October  11,  1995. 

Please  contact  me  on  703-908-7807  should  the  staff  have  any  questions  regarding 
the  enclosure. 

Yours  very  truly. 


Fred  W.  Gibsoiffjr". 
Senior  Attorney 


Clark  W.  Blight,  Assistant  Inspector  General  for  Investigation 

Alice  S.  Fisher,  Associate  Special  Counsel 

Neil  E.  Kravitz,  Principal  Deputy  Democratic  Special  Counsel 


1735  N.  Lynn  S«re«  ■  Roislyn.  VA  2::09 


41-377  97-5 
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DEPO>fENT   Clarlt  W.  Blight  (October  10,  1995) 
Page  1  of  3 

ERRATA 


PAGE 


LINE 


CHANGE  FROM 


CHANGE  TO 


REASON 


12 
15 
22 
22 
22 

35 

41 
43 


56 


7 
16 

6 

3 
15 

17 

12 

6 

L 

10 


Delete  "Fred  Gibson,  Esq."  as  majoricy  counsel 
Add  "Fred  W.  Gibson,  Jr.,  Esq. 

Office  of  Che  Inspector  General 


Resolution  Trust  Corporation 


1735  N.  Lynn  Street 


correct  the 
record  of 


Rosslyn,  VA  22209 


appearances 


On  behalf  of  the  Deoonent." 


below  "On  behalf  of  the  Committee. 


spelling 


A  2nd  March     On  March  22 


transcription  err: 


spelling 


Kados 


spell ing 


Kados 


spell ing 


Kados 


spell ing 


spel ling 


spelling 


Kados 


COtCQS 


soellino 


25th 


orior  weekend 


date  IS  incorrect 


deponent  is  not 
certain  what  was 
said  about  the 
specific  date 
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DEPONENT    Clack   W.    Blight    (October    10,    1995) 
Page    2    of    3 

ERRATA 


LINE 


CHANGE  FROM 


CHANGE  TO 


REASON 


65 


89 


103 


_LLi. 


116 


15- 


17 

5 
14 

7 
22 

9 

22 

6 

1 
3 

__L£ 
9 

1 


Kados 

Cottos 

spell ing 

Kados 

Cottos 

spell ing 

Kados 

Cottos 

spelling 

Kados 

Cottos 

soel 1 inq 

Kados 

Cottos 

spelling 

Kados 

Cottos 

spelling 

KAdos 

Cottos 

spel 1 inq 

Kados 

Cottos 

spel 1 ing 

delete  ' 

■  before  "Francine 

grammar 

No 

I  don ' t 

know 

transcript  1 

ohl  i  tjfl  r  ' 

:  on«!      xT  ^  or-ar 

Heinz 

Hindes 

soell inq 

Randy 

Randi 

spell ing 

Guyon 

Gl  ion 

spelling 

Guveon 

Gl  ion 

soel 1 inc 

A 

Q 

transcrioti 

Culca  '  s 

Kulka  '  s 

spel 1  ing 
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DEPONENT       Clarlc  W.    Blight    (October    10,    1995) 
Page    3   of    3 

ERRATA 


PAGE  LINE 


CHANGE  FROM 


CHANGE  TO 


REASON 


86 


86 


36 


delete    "ref erencina ' 


transcr lotion    error 


delete  "of 


transcription  error 


insert  "and  is  referencing  how" 

after  the  word  "Counsel"     transcription  error 


delete  comma  after  "IG" 


transcription  error 
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?TC  LfGSL 


:2G2-'ll£-2^0: 


Tha  Honarabla  Da&ai*  Forsman 
Dapucy  aanaral  Csuaaal 
Qaparcaan^  of  t&a  Traaaury 
ISOOv  ^eiLnsylTasia  Avaaua,  N. 
vaihln^ton,  D.c.   20330 

Dear  y—y.    roraman: 


I  write ^witA  respect  to  certain  docuaeots  in  Treasury' 
possession  "X.'iai  relate  to  the  Resclution  Trust  Cor-porar^nn 
("RTC"). 


Treasury  General  Counsel's  CJfica,  specifically  Kenneth  R. 
Schsiizbach,  Stave  HcHale  and  you,  ( "Treasury-^-s^counsal" )  have 
inforaad  the  RTC  that  several  parties,  includingTreasury '  s 
In8pector\<'«n*'^*i'  the  Office  of  Covernaent  EtiJ^tcs  ariav^l.e  White 
Houae,  have^  requested  access  to  and  copiea  of  docu&enCB^roduced 
by  Treasury  "in  response  to  a  subpoena  froa  Special  C&unaei,  Robert 
B.  risJce,  Jr.  issued  on  March  4,  1994  (the  "Total  TreisuryX 
Production")..,  V'V  also  believe  other  parties  have  reqxioated"^ 
access  to  t.hoae-.aaterials  in  the  past  few  wee)i:s . 

On  or  about  K4-y  1>^  1994 ,  Treasury's  counsel  contacted  the 
RTC  with  raspact  to  the  Total  Treasury  Production.   They  advised 
us  that  they  considered^a  soall  fraction  of  the  Total'' Treasury 
Production  to  be  "RTC  docunant**^"   At  that  tiaa,  we,  advised 
Treasury  counsel  that  any  dacuaent3-J.pcatad  at  treasury  which  ara 
RTC'  doc'jaenta  retain  their  character  as  roch  and  any  disposition 
of  t.haa  or  production  wit.hin  the^adainistrativa  branch  or,- 
otherwise  therefore  requires  the  coosent   of  the  RTC.  .Va 
inforaed  Treasury  counsel  that  we  sought, access  to  airy  docuaants 
fro3"~the  Treasury  Total  Production  that  22^£r~a'a'~RTC  docunents  as 
well  ac  an-^agreed  upon  oet.hodoloc^y  for  idantifyinq  t.hoae 
docuaants  fron^aaonq  the  Total  Treasury  Production. 

After  several  discussions.  Treasury  counsel  allowed  RTC 
counsel  to  review  those  docuaents  which  Treasury  counsel 
rharacteriied  as  "RTC  docuaents."   RTC's  review  was  Halted  to 

II 1  o  - :  t. 


«J(  imsirmm, 


worn'ciim.  ac  a>04 
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on-sl,"a  axamin&t:ion>3-^''the  docunents  --^~~»>JLen  rhougn  Treasury 
counsel  aclcnowladged  that  the  docunents  lnltraj.ly  showri  to  the 
RTC  were  "RTC^aocuaents . "  \, 

In  oor  conversations  with  Treasury  ccunsei,  theyyir.dicated 
that  the' number  of  doi;um«TiT5~actuaTr7~~pr-o<iucad  pursuant  to  the 
subpoena,  (the  Tasrtn.   Treasury  Production),  and^^ahared  with  the 
White/House,  f-arr  exceeded  the  nunber  they  segregated  and  Bade 
avalI:\ole  f5>r'' the  RTC'e  review  as  "RTC  docuaents. "  ~VA£ter  the  RTC 
had /lengthy  discussions  with  Treasury  counsel  and  Treasury  \ 
counsel  tad  consulted  with  Mr.  Fis>ce,  last  week.  Treasury  counsel 
peraittsd  the  RTC  to  review  any  docuaents  which  were  produced  to 
Hr.  FiaJce  and  which  Treasury  counsel  dea=ed  to  be  "ari^uably  RTC 
docunents."   Again,  the  RTC  was  not  peraitted  to  obtain  coplae  of 
thaae  etaterials.  | 

I   2  write  because  I  am  still  concerned  about  the  docunenta 
produced  to  Mr.  F isJta  which  Treasury  has  not  permitted  the  RTC  to 
review.   I  aa  particularly  concerned  because  it  la  not  at  all 
clear  how  Treasury  counsel  deteramed  whet.her  a  document/ waa  an 
"RTC  docuaent,"  "argi^ably  an  RTC  docuaent,"  or  a  purely/ "Treasury 
docuaant"  with  no  inherent  RTC  identity.   I  note,  with/ soaa 
concarn,  \that  our  review  of  those  aaterials  to  whichxve  have  had 
accB88\le»ds  us  to  believe  that  substantial  additional  "RTC" 
nateriais  are  eit.har  in  the  poasessicn  of  Trea»«ry  and/or  »r« 
part  of  tie  Total  Treasury  Production.    .-"-"^  ^; 

This  latter  constitutes  a  foraal  request  for  a  definitive 
i.idex  of  t-he  balance  of  the  Total  Treasury  Production  and  ^jilear 
P4.JU-1.-'    understanding  of  the  nethodology  by  which  Treasury  counsel 
^  categorized  those  records.   Such  an  index  ifi--peLquired  to  enable 

theiRTC^to  identify  which  docunents  are  in  f*«t^  "RTC^ documents , " 
and  J  in  Xurn,  which  docuaonts  should  be  disclosad^to ^reguestlng 
parties.  ^X  clear  resolution  of  the  aathodology  isrue  is\ 
necessary  because  ve  believe  fron  the  general  discussdons^held 
aaong  counsel  that  aany  categories  of  docuaents ,  such  as  th-ose 
created  by  oui  t.'ven  Interla  CSO  and  others  assisting  hla  in 
carrying  out  his  RTC  duties,  relate  to  RTC  business,  and 
t.herefora  are  "RTC  docuaents." 

Moreover,  i^^rder  t>i,  affectively  review  those  docuaents. 
which  are  deemed^^RTC  docuaeots"  and  to  deteraine  whether  t.ha 

/- 1^       docuaents  should  be  di8cl-osad~~tQ^  requesting  t.hird  parties  —  we 

/y  aust  b«  provided  with  copie-«  of  t>.oae_docuaant8. ,---''««  believe  t.hat 

Treasury's,  refusal  to  providextha  RTC  vrt."".  copies  of  "RTC 
docuaents"  is  without  merit.   Such  a  prohibition  obvioualy 
inhibits  the  RTC  from  aalcing  a  reasonaole  and  expeditious 
dateraination  of  the  appropriate  hand^nq__of  thosa_.docunents .   We 
have^-^wntinoously  requested  auch  copies  over  the  last  acnth  but 
our  request^ffs^not  been  granted. 


■i4tLl4^ 


W>2" 


rurtharaore ,  with  respect  to  t.ha  aaterials  produced  by 
individual  Treeaury  araployaea  to  Mr.  riaka  pursuant  to  subpoanae, 
or  such  materials  that  may  b^— ar  aay  have  bean  produced  by  those 
•j^^  ^  _L  individuals  to  third  partiesirrto  the  extent  t.hOBe  docuaents  do 

^^^  Ml  ;■'--■ 
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not  overlap  vlt.-\  theTc4:-«rl:~TreaBury  Pr'^iiucrlon,  "  the  RTC  raqueats 
accBSs  to  those  .^fttmrialE  to  determine  whether-^hey  3houid  In 
fact  bo  disclosed  to  otfier  requscting  parties.  ^~\^ 

You  ar'a  hereby  Coraally  notiiiod  that  any  diaciolsure  to  the 
White  House  of  docomenta— >*t»*<-li  ai  a  'RTC-docuBents"  1e  \ 
unauthoriied  and  ^^y'^opardize   the  RTC '  s  aB>ii,ty  to  protect  our 
investigations j/our  deliberative  processes,  the  attorney  client 
relationship/and  the  privacy  of  third  parties.   Treasury' sView 
of  t.'ia  RTC'^'  authority  in  this  matter  is  apparently  baLsed  upon  a 
fallAcioua'  understanding  of  the  law;  Treasury  counsel  have   \ 
incorrectly  asserted  that  the  RTC  is  not  an  Independent  agency. 
It  Is,  &nd  as  you  know,  the  RTC  has  an  ongoing  investigation  \ 
which  has  been  the  subject  of  auch  public  ccaaent.   As  you 
therefore  auat  be  aware,  a  requaet  fron  the  White  House,  even  if 
the  RTC  were  not  an  independent  agency,  cannot  be  treated  as 
sinplyia  request  fron  the  administrative  branc.i. 

^  In  addition,  as  you  must  also  be  aware,  the  RTC  is  presently 
a  defendant  in  a  lawsuit  filed  by  Representative  Jaaes  Laacl  in 
Federal ^District  Court  In  the  District  of  Colu=Lbia  before  the 
Honorable  Charles  R.  Richey,  Leach  v.  ?-?■  C.A.  94-1033  '(CRJt) 
(D.D.C.  riled  May  11,  1994).   In  that  suit,  Rapreaentaclve  Leach 
saetCB  the  disclosure  of  docunants  relating  to  Madison  Guaranty, 
Whitewater  »nd  ot.her  aatters  under  l.nvestigation^^hy'  the  RTC, 
and/or  Mr\  Tislca  Jr.   According  to  Reprasen^a^Tvo  Leach,  he 'teeJcs 
disclosure  ^of  RJC's  docunents  prlaarily  to  "enable  hm  y?  prgp.^-p 
for  Congrsss^tonal  hearings  that  he  predicts  will  occ^r  soaatiae 
in  the  near  future  —  but  which  have  yet  to  be  scheduled. 

i—The  RTC  aust  cocport  itself  con8istentlyr-_and  in  accordance 
with!  its  obligations  und^r  she  Fraariga  of  InloralTt-ion  Act  (FOIA)  ,  -—, 
the  Privacy  Act  and  its^espon8ibilit9~)to  provfileL^in^Tsraation  in   « 
an  evenharided  fashion  to~TrtT~tTiqirm7Ig  parties.   H*«ce,"the  RTC 
aust:  providevtha  White  House,  Representative  Laach  and  third 
parties  wlttv  the  access  to  RTC  docunents  to  which  t.hose  parties 
are  lawfully^antitlod.   As  a  result,  we  saalc  your  cooperation  in 
our  efforts  to  fulfill  our  obligations  with  respect  to  those  . 
documents  in  Traa-sury'^i  possession  for  which  we  have 
responsibility  either  to^  produce  or  wit.hhold  as  the  case  aay  be. 
\   \, 
Moreover,  because'of  the  RTC's  obligation  to  aamtam 
control  of  its  own  records.  ancT^-coaply  with  various  access 
requiranents.  Treasury's  exclusive^ppssassion  of  a^  large  nuaber 
of  "RTC  docuaents,"  both  relating  to  fOn — ?-i«)c-ff^3' investigation 
^   and  pertainih&^jto  other  RTC  matters  poses  a  continuing  problaa. 
ifj^f^^^   Consequently^Sye  also  seek  copies  or  originals  of  all  other  "RTC 

docunents"  and  an  opport'jnity  to  reviev^all  "arguably^-RTC  ■* /^^^  /,j^ 

docuaents"  in  Treasury's  pocseasion.  Thl"s~^inal  request  is  -'■^m^'  ' 
partlcui>r4.y  inportanc  since  the  RTC  aay  not  even  be  aware  of  t.'^e^  ^^ 
existence  of~^any  of  t.'ie  "RTC  docuaents"  m  your  poaaeseion. 

I  also  want  to  eaphaslze  that  it  has  been  and  ranal.-is  the 
RTC  8  position  that  Its  '  ovlsion  of  RTC  docuraents  to  the 
Treasury  does  not  in  ar'  way  constitute  a  waiver  of  any  of  its 

\.  i ;,  ■-  L  ^ 


126 


rights    and   privilego.8— *rf-=^r"re3pacz    to~~trrosa   docuaancs. 
Spacirically,    va^reqviest    'hat    no   docuaer.t.3    wTtici    arB    arguably 
"RTC   docuaents-^ln  Treasury's    posaeaslon    b«   disclosed    to    third 


parrlaa    wltbo'ut   the    RTC  s    consent. 
aa   wa   hajta-drBcussed  ' 


Fiaally, 


treaaory   counae-l,    wa 


tju/if'ia  >^  ^^^vx^i.^,    aa   wa   aa3£a--aTBcussed^0T!:tr--Tieaaury   counae-l,    wa 

'M^    -ii     y^*^*^    ^'^^^    *    copy^r  Deputy   White   House   Cou"nff»4.  Joal   Klein's   May 
''y^       J   **'    ^^^*    lattaj^to  .Hr.    risJce    requesting    access    t"ov,tha   docuaanta 
-•/-»  -♦'^r   produced    by;rraasury   to   Kr.    FisKc   and   authorizacion^to   dlacloaa 
that/  letter  under    appropriate    clrcuastancoa .       In    connactlon\ with 
this    rec^uest,    ua   note    that   auch   of    the    contents    ot    Klein's    lattas 
waa/ resorted    to    in    th«    mori  i  »    i  r.    v.^/    loa^  \ 


V 


7„       ^     this    rec;ut_-.     __    „^^„    „,    ^,^    ^, 

^rri  'i    /;waa/ reported   to    in   the   media    in  May    1994.  \ 

fK.l  s-^-^      \    ^   I  \       \ 

I      This  aattar,  ona  of  grave  concern  to  the  RTC,  haa  ba'an  ^ 
urvresolved  :or  over  a  conth.    Certainly  bafora  the  end  o;  thi« 
weeJc,  .„  hope  wa  can  agree  to  a  mutually  accaotabla  procaaa;  to. 
provide  the  RTC  with  appropriate  access  to  its  docusanta  and  to 
insure. that  those  documents  are  only  disclosed  to  third  partiaa 


in  accordance  with  applicable  law. 
Sincerely, 


/ 


\ 


cc:  T.    Havaan 


/U^^t^^.^ 


illen  B.  Kulica 
General  Counsel 
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PROCEEDINGS 
COMMITTEE  CONFIDENTIAL 

(3:00  p.m.) 

MS.  FISHER:    Good  afternoon,  Mr.  Switzer. 
Thank  you  for  coming  and  joining  us  this  afternoon. 

As  I  told  you,  my  name  is  Alice  Fisher  and 
I  am  Associate  Special  Counsel  for  the  Majority.   To 
my  left  is  Michael  O'Callaghan,  also  an  Associate 
Special  Counsel.   Going  down,  is  Neal  Kravitz, 
Principal  Democratic  Deputy  Special  Counsel?  Did  I 
get  that  right? 

MR.  KRAVITZ:    Pretty  close. 

MS.  FISHER:    Pretty  close. 

(Laughter.) 

MS.  FISHER:    And  to  his  left  is  Jim 
Portnoy  ~  I  am  not  going  to  guess. 

MR.  PORTNOY:    Another  Minority  counsel. 

MS.  FISHER:    Another  Minority  counsel. 

This  deposition  is  being  conducted 
pursuant  to  Senate  Resolution  120  which  establishes  a 
Special  Committee  administered  by  the  Banking 

Committee  to  conduct  an  investigation  involving 

4 
Whitewater  Development  Corporation,  Madison  Guaranty 
Savings  &  Loan  Association,  Capital  Management 
Services,  Inc.,  the  Arkansas  Development  Finance 
Authority,  and  other  related  matters. 

Specifically,  Section  1(b)(2)(E)  of  Senate 
Resolution  120  authorizes  an  investigation  and  public 
hearings  into  whether  the  report  issued  by  the  Office 
of  Government  Ethics  on  July  21st,  1994,  or  related 
transcripts  of  deposition  testimony  (1)  were 
improperly  released  to  the  White  House  officials  or 
others  prior  to  their  testimony  before  the  Committee 
on  Banking,  Housing,  and  Urban  Affairs,  pursuant  to 
Senate  Resolution  229;  or  (2)  were  used  to 
communicate  to  White  House  officials  or  others 
confidential  RTC  information  relating  to  Madison 
Guaranty  Savings  &  Loan  or  Whitewater  Development 
Corporation. 

This  will  be  the  focus  of  today's 
deposition,  although  there  may  be  other  matters 
within  the  Resolution  that  we  ask  a  few  questions 
about. 

I  am  going  to  ask  a  series  of  questions, 
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1  and  I  am  going  to  ask  you  to  testify  under  oath.   If 

2  you  do  not  understand  a  question,  please  let  me  know 

3  and  1  will  rephrase  it. 

4  If  you  need  a  break,  let  me  know. 

5  The  Stenographer  will  prepare  a  record  of 

6  questions  and  answers,  and  the  deposition  transcript 

7  will  be  treated  as  Committee  Confidential  until  the 

8  commencement  of  the  hearings. 

9  MR.  SWITZER:    Will  I  be  provided  a  copy? 

10  MS.  FISHER:    Prior  to  the  hearings  you 

1 1  will  be  able  to  come  to  the  Senate  to  review  the 

12  transcript  of  the  deposition,  and  you  will  receive  a 

1 3  letter  that  says  where  and  when  to  come  and  how  to 

14  schedule  that  meeting.   You  will  at  that  time  be  able 

15  to  fill  out  an  errata  sheet  if  you  have  any 

1 6  corrections  of  transcription  errors  that  you 

17  recognize. 

18  MR.  SWITZER:    Okay. 

19  MS.  FISHER:    During  the  last  round  of 

20  hearings,  the  witnesses  that  were  going  to  be  called 

21  at  the  hearings  were  provided  with  their  deposition 

22  transcript  to  take  home  with  them  and  review  prior  to 

1  the  hearings. 

2  1  am  not  exactly  sure  what  the  procedures 

3  will  be  for  this  round  of  hearings,  but  again  you 

4  will  be  notified  by  letter  probably  to  Mr.  Gibson. 

5  I  see  you  are  represented  by  counsel  here 

6  today,  if  you  would  like  to  introduce  him  for  the 

7  record. 

8  MR.  SWITZER:    Fred  Gibson,  who  is  I  guess 

9  one  of  our  Assistant  Counsel  in  our  office. 

10  MS.  FISHER:    Would  you  swear  the  witness, 

1 1  please. 

12  Whereupon, 

13  STEVEN  ANTHONY  SWITZER 

14  was  called  for  deposition  in  the  above-entitled 

15  matter  and,  having  been  first  duly  sworn  by  the 

16  Notary  Public,  was  examined  and  testified  as 

17  follows: 

18  EXAMINATION 

19  BY  MS.  FISHER: 

20  Q      Could  you  state  your  name  for  the  record, 

21  please? 

22  A      Steven  Anthony  Switzer. 
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Q      And  your  present  business  address? 

A      1735  North  Lynn  Street,  Rosslyn,  Virginia. 

Q      Do  you  have  the  Zip  Code  for  that? 

A      22209. 

Q      Could  you  give  me  a  little  bit  of 
information  on  your  employment  history  and  your 
education? 

A      Well,  I  am  a  graduate  of  Texas  A&M 
University.   I  graduated  from  college  in  1966.    Upon 
graduation  I  went  to  work  for  the  Office  of  Inspector 
General,  United  States  Department  of  Agriculture, 
which  was  a  nonstatutory  IG  at  the  time. 

After  one  year,  I  went  into  the  Service 
for  two  years. 

After  getting  out  of  the  Service,  I  went 
back  to  work  for  Agriculture  OIG. 

In  approximately  1971,  I  believe,  I 
transferred  from  the  Agriculture's  Office  of 
Inspector  General  to  the  Inspector  General's  Office 
at  HUD,  Housing  and  Urban  Development. 

I  worked  there  for  something  like  17 
years.   In  September,  or  August  of  1988  1  transferred 
to  the  Office  of  Inspector  General  at  the  Small 
Business  Administration. 

And  in  April  of  1990,  I  moved  into  my 
current  position. 

Q      Which  is? 

A      Deputy  Inspector  General  at  RTC's  Office 
of  Inspector  General. 

Q      During  the  period  of  March  to  August  1994, 
could  you  give  me  an  understanding  of  what  your 
responsibilities  were  as  Deputy  Inspector  General  at 
the  RTC  Office  of  Inspector  General? 

A      Basically  1  serve  as  like  an  alter  ego  to 
the  Inspector  General,  acting  in  his  stead  when 
necessary,  and  participate  in  the  management  of  the 
office  overall. 

Q      Do  you  supervise? 

A      There  are  five  Assistant  Inspectors 
General  and  I  supervise  all  of  them  ~  pardon  me,  four 
and  a  counsel. 

Q      And  do  each  of  the  Assistant  Inspector 
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1  Generals  and  the  counsel  report  directly  to  you? 

2  A      Yes.    They  in  essence  report  directly  to 

3  both  of  us,  but  I  serve  as  their  immediate 

4  supervisor,  if  you  would. 

5  Q      Both  you  and  Mr.  Adair? 

6  A      Yes. 

7  Q      Could  you  in  the  period  of  July  '94,  could 

8  you  just  tell  me  who  those  four  Assistant  IGs  were? 

9  A      Yes. 

10  Clark  Blight,  who  you  talked  with  this 

1 1  morning,  is  the  Assistant  Inspector  General  for 

12  Investigation. 

13  A  lady  by  the  name  of  Sharon  Vander 

14  Vennet  -- 

15  MR.  O'CALLAGHAN:    How  do  you  spell  that, 

16  please? 

17  THE  WITNESS:    Two  words, 

18  V-A-N-D-E-R    V-E-N-N-E-T,  is  the  Assistant  Inspector 

19  General  for  Audit. 

20  Robert  McGregor  is  the  Assistant  Inspector 

21  General  for  Oversight  and  Quality  Assurance. 

22 And  Rex  Simmons  is  the  Assistant  Inspector 

10 

1  General  for  Management  and  Policy. 

2  BY  MS.  FISHER:    (Resuming) 

3  Q      And  the  counsel? 

4  A      Is  Patricia  Black. 

5  Q      Is  there  anyone  other  than  Mr.  Adair  that 

6  you  reported  directly  to? 

7  A      No,  there  is  not. 

8  Q      Are  you  aware  of  the  Committee's  document 

9  request  to  the  Office  of  Inspector  General  of  the 

10  Resolution  Trust  Corporation  of  this  year? 

11  A      Yes,  I  am. 

12  Q      Did  you  search  for  responsive  documents, 

13  notes,  reports,  memoranda,  in  response  to  that 

14  request? 

15  A      Yes,  I  did.    I  provided  everything  we 

16  could  find. 

1 7  Q      You  are  not  aware  of  any  responsive 

18  documents  being  withheld? 

19  A      No,  I  am  not. 

20  Q      Did  you  speak  to  anyone  other  than  your 

21  counsel  prior  to  this  deposition? 

22  A      No. 
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Q      About  the  substance  of  this  deposition? 

A      (Interposing)  I  mean  we  —  not  in  our 
office,  no. 

Q      Could  you  just  give  me  a  little  bit  of 
background  on  the  Office  of  Inspector  General  and  how 
it  is  separate  and  distinct  from  the  Resolution  Trust 
Corporation,  or  the  main  RTC.    1  don't  know  how  you 
refer  to  it. 

A      Well,  of  course  our  role  in  the  RTC  is,  as 
it  is  in  any  other  federal  agency,  to  do  all  the 
audit  and  criminal  investigative  work  associated  with 
the  RTC's  activities. 

We  are  independent  of,  although  we  are  a 
part  of,  the  corporation.    We  have  one  particularly 
unique  thing  about  us  is  that  we  are  separately 
appropriated  rather  than  funded  with  corporate  money. 

Q      So  who  for  example  is  it  within  the  RTC 
OIG  employees  that  make,  for  example,  payroll 
decisions  for  the  10 's  office? 

A      Yes,  we  do. 

Q      Is  it  -- 

A      That's  within  the  10.    In  other  words,  we 


make  all  personnel  decisions  associated  with  our 
staff 

Q      Does  the  CEO  of  the  RTC,  or  the  Legal 
Division  of  the  RTC,  the  main  RTC,  generally  review 
the  work  of  the  Office  of  Inspector  General? 

A      They  may  see  our  work.    They  do  not 
necessarily  have  any  review  or  say-so,  if  you  would, 
over  it. 

In  other  words,  copies  of  all  of  our 
reports,  for  example,  all  our  audit  reports,  go  to 
the  CEO  for  his  information;  copies  of  our  reports 
that  might  pertain  to  law  firms  that  we  audit  would 
go  to  the  Legal  Division. 

Q      Are  they  generally,  the  Legal  Division  or 
the  CEO  of  the  RTC,  generally  advised  of  ongoing 
investigations? 

A      Not  the  Legal  Division.    In  any  normal 
course  of  business,  depending  on  the  significance  of 
a  particular  investigation,  we  may  advise  the  CEO 
that  we  have  simply  initiated  such  an  investigation, 
and  that  is  merely  for  his  information.   That  is  all 
we  tell  him  is,  basically,  we  have  received 
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1  allegations  concerning  A,  B,  C  or  D,  and  that  we  will 

2  be  looking  into  it,  in  case  he  hears  something  about 

3  it. 

4  Q      Okay.   But  he  is  not  generally  advised 

5  what  the  substance  of  the  ongoing  investigation  is? 

6  A      He  is  not. 

7  Q      Are  there  any  employees  of  the  Office  of 

8  Inspector  General  of  the  RTC  that  have  kind  of  a  dual 

9  responsibility  in  that  they  report  to  the  OIG  and 

10  main  RTC,  whether  it  be  the  Legal  Division  or  the 

1 1  CEO? 

12  A      Not  to  my  knowledge. 

13  Q      Moving  into  the  review  that  was  conducted 

14  of  the  White  House-Treasury  contacts  relating  to  RTC 

15  confidential  information,  and  that  review  being 

16  conducted  by  the  Office  of  Government  Ethics,  could 

17  you  tell  me  when  you  first  learned  of  that 

18  investigation,  or  that  review? 

19  MR.  GIBSON:    Do  you  mind  if  I  -- 

20  MS.  FISHER:    At  this  point  did  you  want  to 

2 1  make  your  statement?  That  was  a  poorly  worded 

22  question,  anyway. 


1  (Laughter.) 

2  MR.  GIBSON:    This  is  Fred  Gibson  from  the 

3  Counsel's  Office  in  the  IG.    I  just  wanted  to 

4  interject  at  this  point  in  time  that  the  RTC  Office 

5  of  Inspector  General  has  produced  documents  to  the 

6  Senate  Special  Committee  which  may  be  discussed 

7  during  the  course  of  this  deposition. 

8  For  the  record,  the  Office  of  Inspector 

9  General  reasserts  any  privileges  claimed  by  it  or  on 

10  behalf  of  any  other  agency  with  respect  to  public 

1 1  disclosure  of  these  documents  under  the  Freedom  of 

12  Information  Act,  the  Privacy  Act,  or  as  otherwise 

13  enumerated  in  the  materials  transmitting  the 

14  documents  to  the  Special  Committee. 

15  Thanks. 

16  MS.  FISHER:    Thank  you. 

17  THE  WITNESS:    If  you  would  ask  the 

18  question  again,  please? 

19  BY  MS.  FISHER:    (Resuming) 

20  Q      When  did  you  first  learn  of  the  RTC  Office 

21  of  Inspector  General's  participation  in  the  Office  of 

22  Government  Ethics'  review  of  White  House-Treasury 
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contacts? 

A      It  would  have  to  go  back  to  sometime  in  ~ 
well,  I  will  refer  to  a  chron,  which  is  your  Bates 
No.  25252: 

In  March,  March  22nd,  we  had  a  meeting 
with  OGE.    So  I  would  assume  it  was  within  a  few  days 
of  that  that  this  issue  surfaced.   The  purpose  of 
this  meeting  was  in  essence  that  we  —  OGE  sensed  that 
they  were  going  to  get  asked  questions  about  this, 
and  whether  ~  they  were  doing  some  preliminary 
groundwork  in  terms  of  whether  we  could  provide 
investigative  assistance  when  they  got  involved  in 
that. 

Q      Would  you  identify  exactly  what  that 
document  is,  other  than  the  Bates  number? 

A      It  is  simply  a  chronology  of  this  that  was 
prepared  by  our  office. 

Q      I  can't  help  but  to  notice  that  you  have 
some  handwritten  notes  on  there  ~ 

A      Right. 

Q      —  and  I  assume  that  those  — 

A      Those  have  been  added  today. 


Q      Today? 

A      You  can  have  a  copy  of  this. 

Q      That  would  be  great,  if  we  can  just  make  a 
copy  of  that. 

MS.  FISHER:    Is  that  okay  with  you? 
MR.  GIBSON:    That's  fine.   If  I  could 
interject  again,  this  is  the  same  chronology,  with 
the  exception  of  Steve's  handwritten  notes,  that  Mr. 
Blight  used  during  the  course  of  his  testimony  this 
morning. 

BY  MS.  FISHER:    (Resuming) 

Q      And  what  is  your  understanding  of  who 
prepared  this  document? 

A      I  believe  it  was  prepared  by  Pat  Black. 

Q      Did  you  have  any  input  into  the 
preparation? 

A      My  calendars  were  used  for  part  of  the 
purposes  of  it. 

Q      At  this  March  22nd,  1994,  meeting  between 
members  of  the  Office  of  Government  Ethics  and 
members  of  the  Office  of  Inspector  General  RTC,  can 
you  tell  me  who  exactly  attended  this  meeting? 
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1  A      According  to  the  chronology  it  was  Jane 

2  Ley,  who  works  for  the  Office  of  Government  Ethics; 

3  somebody  named  "Rick,"  whose  name,  first  name  I  don't 

4  recall;  Pat  Black;  Clark  Blight;  myself;  and  Jack 

5  Adair,  my  boss. 

6  Q      Do  you  have  any  independent  recollection, 

7  other  than  the  chron,  of  anyone  else  that  might  have 

8  been  there? 

9  A      Not  --  no,  1  don't. 

10  Q      Could  you  tell  me  what  the  substance  --  what 

1 1  substance  was  discussed  at  this  meeting? 

12  A      Only  from  vague  recollection.  It  was  —  in 

13  other  words,  they  were,  like  1  said  awhile  ago,  they 

14  were  anticipating  being  asked  questions  about  this. 

15  They  had  no,  the  Office  of  Government  Ethics  has  no 

16  investigative  staff  of  its  own,  and  therefore  they 

17  were  asking  whether  we  would  be  able  to  provide  them 

18  any  assistance  as  it  relates  to  the  RTC's  involvement 

19  in  this  thing. 

20  Q      Was  it  your  understanding  that  the  Office 

21  of  Inspector  General  of  the  Department  of  Treasury 

22  had  also  been  asked  to  assist  in  this  investigation 


1  at  that  March  meeting? 

2  A      I  don't,  once  again,  have  a  specific 

3  recollection,  but  I  suspect  that  they  were  because  I 

4  want  to  say  I  recall  that  there  was  a  similar 

5  meeting,  or  the  people  from  OGE  said  they  were  going 

6  to  have  a  similar  meeting  with  the  Treasury  IG 

7  people. 

8  Q      Was  the  scope  of  the  investigation 

9  discussed  at  this  meeting? 

10  A      Not  to  my  recollection. 

1 1  Q      Did  the  OGE  discuss  any  instructions  they 

12  might  have  for  the  OIG  RTC  at  this  meeting? 

13  A      1  don't  believe  so. 

14  As  I  recall,  they  were  going  to  formulate 

15  what  it  was  that  they  would  need,  or  that  they 

16  thought  they  would  need,  to  come  from  the 

17  investigation  that  would  allow  them  to  render  some 

18  sort  of  a  decision. 

19  Q      And  they  would  tell  you  what  they  needed? 

20  A      Right.   They  would  say  —  they  would  provide 

21  our  investigators  guidance,  if  you  would,  in  terms  of 

22  what  things  we  needed  to  pursue. 
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Q      Is  it  your  understanding  that  the  Office 
of  Government  Ethics'  review  was  put  on  hold  due  to 
the  request  of  Independent  Counsel  Fiske? 

A      Right. 

Q      At  some  point? 

A      This  whole  --  1  don't  recall  the  exact 
timing  of  it,  but  we  had  written  to  the  Independent 
Counsel  —  I  believe  we  wrote,  or  the  Independent 
Counsel  asked  us,  or  asked  that  this  whole  matter  be 
deferred  pending  their  completion  of  their  review. 

So  this  was  simply  a  preliminary  type 
thing  saying  we  know  it  is  coming;  we  want  to  meet 
all  the  people  who  are  going  to  be  involved. 

Q      Were  there  any  discussions  at  all  that  you 
are  aware  of  regarding  the  decision  to  put  off  the 
investigation? 

A      None  to  my  knowledge. 

Q      What  is  your  next  recollection  of  what 
happened  with  regard  to  this  investigation  or  this 
review? 

A      I  have  to  say  it  was  when  we  in  essence 
got  the  go-ahead  from  I  guess  it  was  Fiske  at  the 


time  saying  that  they  had  completed  their  work  and 
that  we  could  proceed  with  whatever  we  wanted  to  do. 

Q      Do  you  recall  that  that  was  at  the  end  of 
June  in  1994? 

A      I  want  to  say  the  26th  or  something  like 
that. 

Q      Did  you  participate  in  any  meetings  with 
the  Independent  Counsel  at  that  time? 

A      Not  at  that  time,  no. 

Q      Prior  to  being  given  what  you  describe  as 
the  go-ahead,  were  there  ~  was  there  anything  that  the 
RTC  OIG  was  doing  to  prepare  for  this  investigation? 

A      Only  from  the  standpoint  of  trying  to 
identify  staff  who  would  be  involved.    In  other 
words,  which  investigators  would  we  use;  some 
logistical  things  like  that,  since  we  were  heading 
into  the  summer  and  vacation  schedules  and  such  as 
that,  but  that's  all  I  recall. 

Q      Do  you  recall  beginning  to  collect  any 
documents  or  things  of  that  type  at  that  time? 

A      Not  specifically,  no. 

Q      Once  you  again  were  given  the  go-ahead, 
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1  what  is  the  next  thing  you  recall  relating  to  this 

2  investigation? 

3  A      The  next  thing  that  involved  me,  I 

4  guess  —  well,  referring  to  the  chron,  we  received  the 

5  request  from  the  CEO,  Jack  Ryan  of  the  RTC,  to  go 

6  ahead.   I  believe  Ryan  received  a  letter  from 

7  Secretary  Bentsen  ~  Secretary  Bentsen  of  Treasury  ~ 

8  asking  that  he  request  that  we  also  participate 

9  because  of  the  involvement  of  RTC  people.   So  we 

10  received  that  letter  on  about  June  30th. 

1 1  Q      Were  you  present  at  the  June  23rd  meeting 

12  at  the  Office  of  Government  Ethics  that  is  listed 

13  here  on  that  chron? 

14  A      No,  1  was  not. 

15  Q      Did  you  discuss  that  meeting  with  anyone? 

16  A      There  was  probably  some  discussion  with 

17  Clark  and  Patricia  when  they  returned,  but  I  don't 

18  have  any  specific  recollection  of  what  it  was. 

19  Q      You  don't  recall  anything  that  they  told 

20  you  about  what  happened  at  that  meeting? 

21  A      No;  that's  right. 

22 Q      What  is  the  next  meeting  that  you  recall 
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1  once  you  were  given  the  go-ahead  1  guess  by  Ryan  on 

2  June  30th,  as  you  describe? 

3  A      The  next  meeting  that  we  had? 

4  Q      Did  you  then  have  a  meeting  with,  for 

5  example,  Mr.  Blight  and  Ms.  Black  about  what  you  were 

6  going  to  do  to  assist? 

7  A      Yes.    1  am  sure  we  were  meeting  like  that. 

8  I  don't  have  any  specific  recollection  of  what  it 

9  was.   It  would  have  been  things  like  1  mentioned 

10  awhile  ago,  trying  to  identify  who  was  going  to  do 

1 1  our  work  for  us,  and  so  forth. 

12  The  next  thing  that  happened  is  also 

13  recorded  here.   That  is,  the  July  1  letter  to  Cutler. 

14  1  signed  that  letter,  as  1  recall,  and  that  is  where 

15  we  were  requesting  documents  from  the  White  House. 

16  Q      Okay. 

1 7  What  was  the  substance  of  that  letter  that 

18  you  recall,  other  than  what  is  written  here  in  the 

19  chron? 

20  A      Basically  we  were  writing  saying  that  we 

21  were  going  to  be  involved  in  conducting  this 

22  investigation.   We  asked  that  they  make  everybody  at 
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the  White  House  who  had  been  involved  in  any  of  these 
contacts  available  to  the  investigative  team  for 
interview,  as  well  as  provide  us  whatever 
documentation  that  had  any  relationship  to  those 
contacts. 

Q      Was  -- 

A      That  letter  was  signed  by,  as  I  said, 
myself;  I  believe  it  was  also  signed  by  Bob  Cesca, 
who  was  the  Acting  IG  at  the  time  at  Treasury.  It 
came  from  two  of  us. 

Q      What  is  your  understanding  of  who  was 
involved  from  the  Office  of  Inspector  General  at  the 
Department  of  Treasury  at  that  time  - 

MR.  KRAVITZ:    "Involved"  in  what? 
BY  MS.  FISHER:    (Resuming) 

Q      ~  in  preparing  for  this  investigation? 

A      Well,  it  would  have  been  the  IG  for 
certain,  since  I  was  involved  in  the  preparation  --  not 
the  preparation  but  I  signed  this  letter  —  and 
certainly  the  Assistant  Inspector  General  for 
Investigations  there. 

Q      And  that  was  at  the  time? 


A      Jim  Cottos. 
Q      Anyone  else? 

A      I  suspect  their  counsel,  but  I  can't  say 
that  with  any  certainty. 

MR.  KRAVITZ:    Could  we  just  break  for  a 
minute  to  copy  the  document  he  has  in  front  of  him? 
(Discussion  off  the  record.) 
BY  MS.  FISHER:    (Resuming) 
Q      Back  on  the  record. 

We  have  just  been  provided  with  a 
chronology  with  Mr.  Switzer's  handwritten  notes. 
Could  you  describe  for  me  what  is  across 
from  7-1? 

A      This  says  "Jack,"  referring  to  Jack  Adair, 
"on  AL"  which  means  annual  leave. 

Q      Getting  back  to  the  individuals  that  you 
knew  of  that  were  working  on  this  from  the  Treasury 
OIG's  office,  was  there  anyone  else  involved  at  these 
early  stages  that  you  can  think  of,  either  from  the 
Department  of  Treasury  or  the  Treasury  OIG's  office, 
or  the  RTC  -- 

A      I'm  sure  ~ 
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1  Q      IG's  office  -- 

2  A      I'm  sure  -- 

3  Q      ~  that  you  haven't  named? 

4  A      None  that  I  can  recall  from  the  RTC  office 

5  that  I  haven't  named.   And  I'm  sure  his  counsel, 

6  Francine  Kemer,  was  involved  earlier  in  the  process. 

7  Q      Anyone  else? 

8  A      Not  that  I  recall. 

9  Q      What  do  you  understand  to  be  Francine 

10  Kemer' s  position  at  that  time? 

1 1  A      She  in  essence  served  as  counsel  to  the 

12  Inspector  General  at  Treasury. 

13  Q      What  do  you  mean  by  "in  essence"? 

14  A      Well,  that  was  her  position.    She  did  not 

15  work  in  the  Office  of  Inspector  General,  so  that  is 

16  why  I  said  "in  essence."  She  worked  in  the  General 

17  Counsel's  office. 

18  Q      Meaning  her  office  was  located  in  that 

19  office  suite  with  the  General  Counsel? 

20  A      Meaning  that  her  supervisory  chain  of 

21  command  was  in  the  General  Counsel's  office. 

22  Q      Who  did  she  report  to? 


1  Or  what  was  your  understanding  of  who  she 

2  reported  to  at  that  time? 

3  A      I  don't  know  who  she  reported  to. 

4  Q      Do  you  recall  a  meeting  that  occurred  on 

5  July  5th,  1994? 

6  A      Yes,  1  do. 

7  Q      Could  you  tell  me  about  that  meeting? 

8  A      Well,  it  was  in  essence  what  I  would  call 

9  the  first  overall  meeting  that  we  had  on  initiating 

10  the  investigation. 

1 1  Do  you  want  me  to  tell  you  the 

12  participants  from  this  list,  or  ~ 

13  Q      Is  there  anyone  who  is  not  on  that  list 

14  that  was  present  at  that  meeting  that  you  recall  and 

15  have  an  independent  recollection  of? 

16  A      No,  there  was  not. 

17  I  would  point  out,  though,  that  actually 

18  there  are  two  meetings  here.   One  is  at  ten  o'clock 

19  in  the  morning,  and  then  there  is  a  second  meeting 

20  referenced  at  4:30. 

21  Q      Um-hmmm. 

22  A      I  was  not  in  attendance  at  the  4:30 
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meeting. 

Q      Okay.   But  you  were  at  attendance  at  the 
ten  o'clock  meeting? 

A      Right. 

Q      Were  you  there  for  the  entire  meeting? 

A      Yes,  I  was. 

Q      Could  you  tell  me  what  you  recall  that  was 
discussed  at  that  meeting? 

A      Like  1  said,  it  was  a  preliminary  meeting 
in  that  we  talked  about  the  request  to  do  the 
investigation,  who  might  be  potential  witnesses  or 
contacts. 

There  was  some  discussion  of  I  guess  the 
White  House  documents  that  had  been  requested  by  this 
earlier  letter;  and  how  we  were  going  to  set  about 
doing  our  work,  or  the  investigators  were  going  to 
set  about  doing  their  work. 

Q      Was  there  an  issue  regarding  the  White 
House  documents  that  had  been  produced  in  response  to 
your  letter? 

A      There  was  a  general  discussion.   As  I 

recall,  I  don't  know  that  the  documents  had  been 

28 
produced  at  that  time.   I  believe  they  came  a  little 
bit  later. 

There  was  a  discussion,  though,  in  the 
sense  that  it  came  up  that  Francine  Kemer,  who  I 
earlier  mentioned,  was  having  a  variety  of 
conversations  with,  at  that  time  unknown  to  me,  some 
White  House  counsel  people. 

Q      Did  you  later  find  out  who  that  — 

A      Subsequently  I  --  well,  I  believe  it  to  be 
Jane  Sherboume  and  Shelia  Cheston.   I  believe  that's 
their  names. 

Q      What  is  your  understanding  of  the 
substance  of  the  conversations  that  Ms.  Kemer  was 
having  with  Ms.  Sherboume  and  Ms.  Cheston? 

A      I  guess  I'll  use  the  term  "negotiating." 
They  were  talking  about  what  documents  they  were 
going  to  get,  and  how  they  might  meet  ~  there  was  some 
discussion  of  what  might  happen  in  terms  of 
interviews  of  White  House  people  that  may  have  been 
involved. 

Q      Could  you  be  more  specific? 

A      I  believe  it  was  at  this  stage  of  the  game 
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1  where  we  had  some  discussions  about  whether  there  was 

2  going  to  be  representatives  from  White  House 

3  counsel's  office  involved  during  our  interviews  with 

4  these  people. 

5  I  know  I  learned  of  that  somewhere  in 

6  here,  and  this  would  have  been  as  good  a  time  as  any. 

7  Q      And  that  is,  representatives  of  White 

8  House  counsel  being  involved  with  the  interviews  of 

9  White  House  employees?  Or  would  that  include,  for 

10  example.  Treasury  employees  and  RTC  employees? 

11  A      As  I  recall,  it  was  just  White  House 

12  people. 

13  Q      Okay. 

14  Was  that  discussed  at  this  meeting, 

15  whether-- 

16  A      There  was  some  discussion  of  it.    It  kind 

17  of  got  curtailed  or  stopped  at  some  stage  of  the 

18  meeting  when  we  found  out  that  there  was  going  to  be 

19  another  meeting  between  Francine  and  Jane  Sherboume 

20  and  Sheila  Cheston  at  which  time  Patricia  inserted 

21  herself  into  that  meeting  to  attend. 

22 And  since  there  was  something  else  going 


1  to  happen  there  in  terms  of  them  meeting,  we  would 

2  hear  back  from  her  ~ 

3  Q      I  see. 

4  A      ~  when  that  meeting  was  over. 

5  Q      Did  anyone  from  the  RTC  OIG's  office 

6  express  a  view  as  to  whether  that  was  a  good  idea  at 

7  this  July  15th  meeting  which  started  ~  or  July  5th 

8  meeting  that  started  at  10:00  a.m.? 

9  A      I  don't  think  we  expressed  the  view  that 

10  it  was  a  good  idea,  no. 

1 1  So  the  answer  to  your  question  is:   No,  we 

12  did  not  think  it  was  a  good  idea. 

13  Q      You  thought  it  was  not  a  good  idea? 

14  A      Exactly. 

15  Q      Did  you  express  that  at  the  meeting? 

16  A      Yes. 

17  There  was  a  general  discussion  of  it  in 

18  terms  of,  you  know,  that  we  had  to  conduct  this  just 

19  like  we  would  any  normal  investigation  in  terms  of 

20  following  our  normal  procedures  for  conducting  these 

21  investigations,  and  this  would  not  be  part  of  our 

22  normal  procedures. 
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Q      And  why  is  that,  if  you  could  articulate 
it  for  me? 

A      Well,  employees  would  be,  I  guess,  would 
be  entitled  to  counsel,  but  not  necessarily  a 
representative  of  White  House  counsel's  office.   If 
they  wanted  their  own  personal  attorneys  present, 
they  could  do  that,  which  I  guess  ultimately  several 
of  them  did. 

Q      Some  of  them  were  represented  by  their  own 
counsel? 

A      Right. 

Q      Are  there  any  other  reasons  why  you 
thought  that  that  was  not  a  good  idea  to  have  the 
White  House  counsel  sit  in  on  the  interviews 
regarding  this  particular  issue  that  you  were 
investigating? 

A      Well,  not  when  they  were  part  of  what  was 
being  investigated  because  that  was  part  of  the  whole 
investigation,  contacts  amongst  people  in  the  White 
House. 

Obviously,  as  I  recall,  I  mean  it 

specifically  involved  people  from  White  House 

32 
counsel's  office,  or  formerly,  anyway. 

Q      Was  there  discussion  either  at  this 
meeting,  or  prior  to  this  meeting,  relating  to  Ms. 
Kemer's  position? 

A      Yes.    1  mean,  we  were  ~  "we"  and  1  would 
say  Patricia  and  others  of  us  in  our  office  --  were  not 
comfortable  with  the  concept  that  she  was  within  the 
reporting  chain,  if  you  would,  of  the  Office  of 
General  Counsel  at  Treasury,  and  we  had  concerns  with 
that  because  obviously  the  General  Counsel  at 
Treasury  was  one  of  the  targets,  if  you  would,  of  the 
investigation,  and  therefore  could  conceivably 
influence  Ms.  Kemer. 

Q      Was  there  also  a  concern  that  Ms.  Kemer 
would  share  information  with  the  Office  of  General 
Counsel  at  the  Department  of  the  Treasury  regarding 
the  investigation  that  the  two  OIG  offices  were  going 
to  conduct? 

A      Yes,  I  would  have  to  say  that  there  was. 
I  mean,  we  did  not  know,  and  you  cannot  speculate 
what  she  might  have  done,  but,  you  know,  we  were  just 
concerned  because  of  where  she  was  located  could 
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1  present  a  problem,  number  one,  in  reality;  and  number 

2  two,  could  certainly  create  a  perception  problem. 

3  Q      Were  these  concerns  discussed  at  all  with 

4  anybody  from  the  Treasury  IG's  office,  or  at  this 

5  July  5th  meeting  with  Ms.  Kemer? 

6  A      1  don't  recall  them  being  discussed  at 

7  that  July  5th  meeting.   Prior  to  the  July  5th 

8  meeting,  you  asked  whether  we  had  discussed  it  prior 

9  to  that,  and  yes,  we  had. 

10  I  believe  that  my  boss  spoke  with  the 

1 1  Acting  IG,  Bob  Cesca,  at  Treasury  on  this  subject  and 

12  the  concerns  that  we  had,  even  offering  to  have 

13  Patricia,  our  counsel,  like  serve  as  co-counsel  for 

14  this  whole  investigation  to  avoid  that  problem,  or 

15  potential  problem. 

16  Q      Did  Mr.  Adair  tell  you  what  Mr.  Cesca's 

17  response  was  to  him? 

18  A      1  don't  recall  it.    I'm  sure  that  he  did. 

19  That  is  what  led  to  ~  it's  referenced  on  my  annotated 

20  chron  —  or  what  we  believe  what  led  to  what  is 

21  identified  there  as  June  27th,  a  letter  that  was  sent 

22  from  Mr.  Cesca  to  to  Jean  Hanson,  the  General  Counsel 
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1  at  Treasury,  concerning  how  they  would  evaluate 

2  Francine  Kemer' s  performance  to  help  ensure 

3  independence. 

4  We  believed  that  that  ~ 

5  Q      So  it  is  your  understanding  that  this 

6  conversation  between  Mr.  Adair  and  Mr.  Cesca  took 

7  place  prior  to  the  June  27th  letter  from  Mr.  Cesca  to 

8  Ms.  Hanson? 

9  A      1  believe  that  is  true,  yes. 

10  Q      Later  on  July  5th,  according  to  your 

1 1  chronology,  Ms.  Black  and  Ms.  Kemer  met  with  Ms. 

12  Sherboume  and  Ms.  Cheston  at  the  White  House. 

13  Did  Ms.  Black  tell  you  anything  about  the 

14  substance  of  that  meeting,  or  what  was  discussed? 

15  A      Yes,  she  did.    1  don't  recall  it  all 

16  crystal  clear.   1  see  you  have  my  notes  in  front  of 

17  you. 

18  Q      I  can  show  you  your  notes,  but  1  would 

19  like  to  get  your  independent  recollection,  if  I  can. 

20  Q      Well,  1  believe  they  once  again  had  some 

21  discussion  of  the  documents,  or  how  the  documents 

22  would  be  controlled.   I  am  not  positive  that  that 
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occurred  at  that  time. 

They  also  had  some  discussion  in  terms  of 
the  witnesses,  whether  they  would  have  counsel 
present,  1  believe,  and  when  and  whether  they  might 
receive  copies  of  transcripts. 
That's  some  of  it. 

MR.  GIBSON:    Alice,  if  I  could  interject, 
I  think  that  meeting  was  held  at  the  Treasury 
Department's  office,  not  the  White  House. 

THE  WITNESS:   Oh,  I'm  sorry.  I  did  not 
hear  that  part  of  the  question.    Yes,  it  was  a 
Treasury. 

BY  MS.  FISHER:    (Resuming) 
Q      Sorry  about  that. 

Is  it  your  recollection  that  this  was  the 
first  time  that  copies  of  transcripts,  as  you 
referred  to  it,  was  discussed  with  regard  -- 
A      As  I  recall,  yes. 

Q      What  is  the  substance  of  that  conversation 
as  Ms.  Black  told  it  to  you? 

A      I  believe  there  was  some  conversation  to 
the  effect  that  they  would  like  to  see  copies  of  the 


transcripts.   We  said,  no  ~  "we"  being  Patricia  ~ 
somewhat  adamantly,  as  I  recall,  where  I  believe 
Francine  ~  Pat  indicated  that  Francine  indicated  that 
she  might  be  a  little  bit  more  flexible  on  the 
subject,  but  she  certainly  understood  where  we, 
Patricia,  was  coming  from  in  terms  of  our  office. 

Q      Was  it  your  understanding  that  the  White 
House  wanted  transcripts  of  White  House  employees' 
interviews?  Or  would  that  also  include  RTC  and 
Treasury  employees? 

A      I  don't  recall  it  being  delineated.  It 
was  just  like  "all  transcripts." 

Q      Sharing  of  information? 

A      Um-hmmm. 

Q      At  this  July  5th  meeting,  was  there 
anything  relating  to  the  scope  of  the  investigation 
that  was  discussed? 

A      There  were  some  preliminary  discussions  of 
potential  witnesses,  if  you  would,  or  people  we  were 
going  to  interview.   We  sketched  out  a  list  of 
possible  names  that  we  would  be  talking  with,  or  to 
try  to  interview,  but  beyond  that,  no,  I  don't 
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1  recall. 

2  MR.  GIBSON:    If  I  could  clarify,  Alice, 

3  are  you  referring  to  the  July  5th  meeting  that  Steve 

4  attended? 

5  MS.  FISHER:    I  am.   I  apologize. 

6  MR.  GIBSON:    Thank  you. 

7  MS.  FISHER:    I  apologize. 

8  BY  MS.  FISHER:    (Resuming) 

9  Q      At  that  July  5th  10:00  a.m.  meeting,  were 

10  any  limitations  on  the  investigation  discussed? 

1 1  A      None  to  my  knowledge.   I  mean  it  was 

12  discussed  from  the  standpoint  of  we  were  going  to 

13  have  to  hustle  right  through  this  thing  if  we  were 

14  ever  going  to  finish  in  time  for  what  was  construed 

15  as  a  deadline  for  this  work. 

16  Q      Could  you  elaborate  on  that,  "construed  as 

17  a  deadline  for  this  work"? 

18  A      I  believe  Secretary  Bentsen  when  he 

19  requested  Treasury  to  do  this  said,  I  would  like  to 

20  have  this  done  by  some  date  certain  here  in  the 

21  future  prior  to  the  hearings  that  were  scheduled  in 

22  August,  I  believe,  and  so  we  were  trying  to  respond 


1  to  that  in  terms  of  the  investigative  work. 

2  Q      Did  you  believe  that  the  time  constraints 

3  were  affecting  your  investigation? 

4  A      Not  at  that  time. 

5  Q      Did  you  come  to  believe  that  at  a  later 

6  time? 

7  A      Subsequently  we  did.    You  know,  we  were 

8  having  some  problems  because  of  the  time 

9  constraints. 

10  Q      What  kind  of  problems? 

1 1  A      Well,  I  mean  our  people  were  working  like 

12  crazy.   They  were  conducting  interviews  all  day,  and 

13  trying  to  read  things  at  night,  and  that  was  wearing 

14  them  out,  and  plus  we  found  that  we  weren't  sure  that 

15  they  were  being  able  to  have  enough  time  to 

16  completely  prepare  for  their  interviews  at  that 

17  stage.   And  I  think  on  several  occasions  we  discussed 

18  that  the  speed  we  were  going  at  could  hurt  the 

19  investigation. 

20  From  our  standpoint,  we  were  trying  to 

2 1  continue  to  stress  that  we  have  to  do  whatever  it  is 

22  we  have  to  do  to  do  the  investigation  properly. 
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complete,  rather  than  ~  I  mean,  if  we  didn't  finish  on 
time,  we  didn't  finish  on  time. 

Q  Do  you  believe  that  there  would  have  been 
a  more  complete  investigation  conducted  if  you  had 
not  been  under  those  time  constraints? 

A      I  don't  believe  that  we  would  have  found 
anything  more  than  we  did. 

Q      But  you  have  no  way  of  knowing? 

A      Huh-uh;  right. 

Q  Did  you  express  your  concerns  about  the 
time  constraints  to  members  of  the  Treasury  OIG 
staff? 

A      Yes.    It  was  discussed  at  ~  you  know, 
whenever  we  had  status  meetings,  there  would  be  some 
discussion  of  how  we  were  going  in  terms  of  time, 
things  like  that. 

Q      Did  they  share  your  concerns? 

A      I  would  have  to  sort  of  say,  yes,  they 
shared  our  concern,  but  they  seemed  to  be  more  ~  they 
seemed  to  be  more  concerned  with  completing  their 
deadline  than  we  were,  if  you  would. 

Q      And  why  is  that? 
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A      Well,  I  guess  because  their  Secretary  was 
the  one  who  asked  for  the  investigation. 

Q      Did  Ms.  Black  share  your  concern  regarding 
the  speed  of  the  investigation  regarding  time 
constraints? 

A      Yes,  I  think  we  all  shared  it,  the 
concern. 

Q      Do  you  recall  the  meeting  that  occurred  on 
July  14th  at  the  Office  of  Government  Ethics? 

A      Yes.   At  least  parts  of  it. 

Q      What  do  you  recall  about  that  meeting? 

A      Well,  generally  it  was  kind  of  like  a 
status  of  meeting  of  where  we  are,  and  who  we  had 
interviewed,  and  some  things  like  that. 

Q      Were  there  any  discussions  on  the  scope  of 
the  investigation  at  that  time? 

A      Yes,  there  were,  in  terms  of,  once  again 
going  back  to  who  had  been  interviewed.   I  believe  it 
was  at  this  meeting  the  people  at  OGE  had  obtained,  I 
recall,  FBI  302s,  their  records  of  interviews,  of  a 
number  of  people  who  they  had  interviewed  apparently 
in  connection  with  a  case. 
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1  Q      Who  OGE  had  interviewed? 

2  A      No,  the  Independent  Counsel  had 

3  interviewed. 

4  Q      Okay.   And  they  provided  copies  of  those 

5  to  us.    And  there  was  some  discussion  as  to  whether 

6  we  could  reference  the  documents  in  any  of  our  work, 

7  and  it   was  subsequently  determined  that  we  could 

8  not. 

9  But  then  ~  so  in  a  sense,  what  they 

10  provided  us  there  was  discussed  as  how  this  may  or 

1 1  may  not  help  us.    And  then  it  was  just  who  else  are 

12  we  going  to  interview. 

13  One  of  the  people  who  was  discussed  --  and  I 

14  don't  know  that  a  decision  was  made  at  that  meeting 

15  or  not  ~  was,  for  example,  wether  to  interview 

16  Secretary  Bentsen. 

17  Q      Were  there  any  limitations  on  the 

1 8  investigation  or  on  the  scope  of  the  investigation 

19  that  were  discussed  around  that  time  frame? 

20  A      None  to  my  knowledge;  not  that  I  recall. 

21  Once  again,  only  time.    We  were  having  to  go  fast. 

22 The  other  thing  that  happened  at  this 
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1  meeting  is,  which  I  probably  should  point  out  because 

2  you  will  see  it  in  there  someplace  in  terms  of  the 

3  documents  you  have  seen,  earlier  in  this  process,  and 

4  I  cannot  say  a  date  specific,  Francine  Kemer  wrote 

5  the  counsel's  office  in  Treasury,  and  1  don't 

6  remember  who,  asking  a  certain  number  of  legal 

7  questions  relative  to  the  role  of  Treasury  people  in 

8  the  RTC:    What  were  they  —  because  they  were  Treasury 

9  employees,  for  example,  Robert  Altman  and  Jean 

10  Hanson  ~  what  were  their  legal  capacities  that  they 

1 1  were  in  over  there. 

12  At  this  meeting  it  was  suggested  by  the 

13  OGE  people  that  we  send  a  similar  memo  or  letter  to 

14  the  general  counsel  at  the  RTC  asking  the  same 

15  questions,  rather  than  relying  on  the  statements  of 

16  general  counsel  for  Treasury. 

17  So  1  went  back  and,  in  essence, 

18  participated  in  crafting  that  letter  since  1  had  been 

19  in  this  meeting,  and  the  letter  is  in  here,  and  it  is 

20  signed  by  David  Kuhnsman  for  Pat  Black,  and  I  believe 

21  it  is  addressed  to  Ellen  Kulka. 

22  Q      A  decision  was  made  to  have  the  RTC 
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general  counsel  look  into  this  issue,  rather  than,  as 
you  characterize  it,  rely  on  the  statements  of 
general  counsel  at  Treasury? 

A      Right.    In  essence  we  were  asking  the  same 
questions,  or  very  similar  questions,  or  RTC  counsel; 
but  since  these  people  were  serving  over  in 
capacities  at  the  RTC,  we  wanted  to  get  the  opinion 
of  RTC's  general  counsel  as  to  what  they  thought. 

Q      During  the  investigation,  do  you  recall 
any  limitations  on  what  types  of  questions  would  be 
asked  to  witnesses? 

MR.  KRAVITZ:    Alice,  I  am  going  to  have  to 
object.   I  have  been  sitting  here  for  several  minutes 
and  you  have  been  asking  questions  about  ~ 

MS.  FISHER:   This  will  be  the  last 
question  I  am  asking,  and  it  relates  to  one  of  his  E- 
mails. 

MR.  KRAVITZ:    Well,  let  me  put  my 
objection  on  the  record.  Just  the  fact  that  you  only 
have  one  more  question  does  not  make  something 
relevant  if  it  is  otherwise  irrelevant. 
I  made  this  objection  this  morning  during 
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Mr.  Blight's  deposition,  and  I  want  to  repeat  it 
here.   I  have  read  the  Resolution  quite  carefully, 
and  my  understanding  is  that  nowhere  in  this 
Resolution,  S.Res.  120,  is  this  Committee  asked  to 
investigate  whether  the  OGE  investigation  was  somehow 
limited  or  constrained  for  any  proper  or  improper 
purpose. 

We  are  here  to  investigate  whether 
transcripts  were  improperly  released  to  the  Wh:te 
House,  and  also  whether  any  confidential  RTC 
information  that  may  have  been  contained  in  those 
transcripts  was  used  improperly. 

I  just  really  don't  think  we  should  be 
spending  our  time  on  subjects  that  are  not  relevant 
to  those  issues. 

MS.  FISHER:   Well,  I  believe  that  the 
Resolution  also  provides  for  investigation  into 
whether  the  White  House  engaged  in  improper  contacts 
with  any  other  agency  or  department  in  the  government 
with  regard  to  confidential  RTC  information. 

And  the  fact  that  the  RTC  Office  of 
Inspector  General  looked  into  this  topic  is  relevant, 
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1  and  the  fact  as  to  what  their  investigation  included 

2  is  relevant,  and  the  fact  to  whether  that 

3  investigation  was  limited  in  any  way  is  I  believe 

4  relevant  considering  that  their  investigation  deah 

5  directly  with  White  House-Treasury  contacts. 

6  But,  regardless,  I  am  only  going  to  ask 

7  one  more  question  on  this. 

8  MR.  KRAVITZ:    Just  so  the  record  is 

9  complete,  and  we  said  this  this  morning,  the  Senate 

10  Banking  Committee  held  five  very  long  days  of 

1 1  hearings  in  the  summer  of  1994,  from  9:00  in  the 

12  morning  until  often  2:00  in  the  morning,  on  the 

13  question  of—  Mr.  Switzer  is  nodding  his  head;  he 

14  obviously  remembers  that  —  on  the  question  of  the 

15  propriety  or  impropriety  of  White  House-Treasury 

16  contacts. 

17  As  far  as  I  understand,  there  is 

18  absolutely  no  intention  of  revisiting  the  merits  of 

19  that  issue  in  upcoming  Senate  hearings.   That  issue 

20  has  been  looked  at  exhaustively.   It  is  the  subject 

21  of  a  several-hundred-page-long  report  issued  by  the 

22  Banking  Committee,  and  the  deposition  and  hearing 
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1  testimony  of  IG  witnesses,  and  OGE  witnesses  has  to 

2  do  with  paragraph  1(b)(2)(E)  of  S.Res.  120,  which  is 

3  what  you  read  to  the  witness  at  the  beginning  of  the 

4  deposition,  and  the  deposition  should  be  limited  to 

5  those  subjects. 

6  MS.  FISHER:    The  depositions  will  be 

7  limited  to  what  they  have  knowledge  about.    Senate 

8  Resolution  120  deals  with  White  House  contacts  with 

9  other  agencies,  not  only  Treasury. 

10  I  believe  this  information  is  relevant, 

1 1  and  I  am  going  to  ask  him  the  question. 

12  BY  MS.  FISHER:    (Resuming) 

13  Q      Mr.  Switzer,  sometime  during  the 

14  investigation  on  or  about  July  15th  do  you  recall 

15  expressing  a  view  as  to  limitations  that  were  put  on 

16  certain  questions  that  would  or  would  not  be  asked? 

17  A      I  don't  recall  the  date,  but  I  know  what 

18  you  are  referring  to. 

19  I  believe  it  was  in  the  Beth  Nolan 

20  interview  there  was  an  issue  came  up  about  whether  we 

21  could  ask  some  particular  question  about  who  she  told 

22  something  to,  or  something  along  those  lines. 
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That  happened  there,  and  I  recall  being 
concerned  about  it  when  I  first  saw  it  thinking  that 
if  it  happens  there,  I  think  it  is  going  to  happen 
again.   Potentially  it  is  going  to  surface,  and  we 
need  to  figure  out  what  we  are  going  to  do  about  it. 
I  believe  that  the  E-mail  you  were  referring  to  made 
reference  to,  I  think  it  did  happen  again,  but  what 
I'm  trying  to  remember  now  is  who  it  happened  to. 

Q      Let  me  let  you  see  the  document.   It  is 
Bates  No.  6087,  July  15th,  1994,  E-mail  from  Steve 
Switzer  to  Patricia  Black. 

A      Yes.    It  was  the  Clifford  Sloan  interview 
and  my  E-mail  says  that  his  attorney  also  raised  the 
issue. 

Q      Could  you  explain  to  me  what  your  concerns 
were  about  limiting? 

A      Well,  we  weren't  going  all  the  way  in 
terms  of  who  told  who,  and  where  the  information 
might  have  gone. 

And,  what  we  say  here  is  we  agree  that  we 
will  ask  who  they  told,  but  not  necessarily  who  was 
told  subsequent  to  that. 
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Q      Who  made  the  decision  to  limit  it  in  that 
fashion? 

A      In  that  second  fashion,  or  the  initial 
fashion? 

Q      Who  they  told  he  told,  I  believe. 

A      That  would  be  the  second  tier. 

Q      Yes. 

A      I  don't  know  ~  while  I  say  "we  agreed,"  I 
don't  know  like  there  was  a  decision,  per  se.    I 
mean,  in  our  minds  what  we  decided  was  that  we  were 
going  to  keep  asking  questions  and  if  they  decided 
not  to  respond  ~  they  being  the  interviewee  —  well  then 
we  would  drop  it  at  that  stage  of  the  game. 

We  were  not  telling  our  investigators  what 
to  do,  other  than  go  do  what  you  are  professionally 
trained  to  do. 

Q  Do  you  recall  when  RTC  employees  were 
given  transcripts  of  their  depositions  to  review  for 
their  own  purposes? 

A      I  would  refer  I  believe  to  my  notes  ~  to 
this  chron,  and  I  believe  that  started  happening  on 
the  18th  of  July. 
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1  Q      Were  they  requested  to  not  share  their 

2  transcripts  with  others? 

3  A      I  believe  that's  true;  yes. 

4  In  other  words,  they  were  supposed  to  look 

5  at  those.    We  gave  them  a  very  short  time  frame,  like 

6  one  day,  to  get  back  to  us  with  any  comments  they 

7  might  have,  or  changes  they  might  want  to  ~ 

8  clarifications  they  might  want  to  make. 

9  Q      Do  you  recall  when  the  first  copy  of  the 

10  first  draft  report  was  completed? 

11  A      The  21st  or  the  22nd. 

12  Q      Could  you  tell  me  to  whom  that  draft 

13  report  was  given? 

14  A      To  my  knowledge,  it  went  to  Secretary 

15  Bentsen. 

16  1  need  to  point  out  here  that,  once  again 

17  referring  to  my  chronology,  from  the  21st  to  the  28th 

18  of  July  1  was  on  annual  leave  in  Texas. 

19  Q      Okay.    That  is  helpful  to  know. 

20  So  you  were  not  in  Washington  when  the 

21  first  draft  report  went  to  Secretary  Bentsen? 

22  A      No,  1  was  not. 


1  Q      Do  you  have  any  knowledge  of  anyone  else 

2  who  received  that  report? 

3  A      No,  I  don't. 

4  Not  that  I  recall. 

5  Q      Was  it  your  understanding  that  the 

6  Department  of  Treasury,  not  the  IG's  office  but  main 

7  Treasury,  would  receive  a  copy  of  the  draft  report  on 

8  the  22nd  or  23rd? 

9  A      I  don't  know  that  I  really  recall  that.    I 

10  want  to  say  our  aim  was  really  to  try  to  get  it  to 

1 1  the  Office  of  Government  Ethics  at  that  early  stage 

12  of  the  game,  our  reason  being  —  they  were  our  user,  if 

13  you  would.    So  it  was  whatever  we  were  at  that  stage 

14  of  the  game  responding  to  their  needs  for  what  they 

15  were  going  to  have  to  do  with  it. 

16  Q      Is  it  your  understanding  that  a  copy  of 

17  the  draft  report  went  to  the  RTC,  the  main  RTC? 

18  A      I  don't  recall  that  it  did. 

19  Q      The  White  House? 

20  A      Definitely  1  don't  recall  that  it  went  to 

21  the  White  House. 

22  Q      Did  the  RTC  OIG  provide  copies  of  witness 
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transcripts  to  RTC  employees  other  than  their  own 
transcript? 

A      Not  to  my  knowledge. 
Q      Are  you  aware  that  main  Treasury  or 
Treasury  IG  provided  to  counsel  for  each  of  the 
Treasury  witnesses  copies  of  all  of  the  transcripts 
of  depositions  of  witnesses  other  than  those  working 
at  the  RTC? 
A      (Pause.) 

Would  you  say  that  again,  please? 
MS.  FISHER:    Would  you  re-read  the 
question?   I  know  it's  a  little  bit  long. 

THE  REPORTER:    "Q     Are  you  aware  that 
main  Treasury  or  Treasury  IG  provided  to  counsel  for 
each  of  the  Treasury  witnesses  copies  of  all  of  the 
transcripts  of  depositions  of  witnesses  other  than 
those  working  at  the  RTC?" 

THE  WITNESS:    Really,  I'm  not  sure  --  if 
you're  asking  whether  each  interviewee  was  provided 
their  transcript  and  asked  to  review  it  just  like  we 
did  our  RTC  employees  ~ 
BY  MS.  FISHER:    (Resuming) 
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Q      No.    I  will  rephrase  it. 

Are  you  aware  of  any  time  that  a  main 
Treasury  employee  or  their  counsel  was  given  or 
provided  with  a  copy  of  all  the  deposition 
transcripts  other  than  RTC  employee  deposition 
transcripts? 

MR.  KRAVITZ:    I  don't  understand  the 
question. 

THE  WITNESS:    I  think  I  understand  the 
question.    We  learned  about  the  21st  or  the  22nd  ~  and 
once  again,  I  was  not  here  but  I  saw  the  E-mail 
traffic  ~  when  there  was  some  discussion  of  the  report 
going  to  Bentsen,  words  to  the  effect  that  we  did  not 
have  to  provide  the  transcripts  because  they  already 
had  them. 

Now  directly  on  point  to  your  question,  I 
don't  know  that  that  necessarily  excluded  any  RTC 
transcripts. 

BY  MS.  FISHER:    (Resuming) 
Q      Who  did  you  learn  this  from? 

MR.  GIBSON:    Steve,  maybe  you  could 
clarify  that  answer  a  bit  when  you  said  "they" 
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1  already  had  them.    Is  that  a  reference  to  Treasury 

2  IG,  or  -- 

3  THE  WITNESS:    That  is  Treasury's  Office  of 

4  General  Counsel. 

5  BY  MS.  FISHER:    (Resuming) 

6  Q      Who  did  you  learn  this  from? 

7  A      Directly?   Probably  from  Patricia  in  E- 

8  mail. 

9  Q      When  you  got  back  from  Texas? 

10  A      We  were  --  I  carried  a  computer  with  me. 

11  Q      Oh. 

12  A      So  you  will  find  stuff  dated  the  26th  and 

13  27th.    That  was  while  I  was  in  Texas. 

14  Q      Did  you  have  any  telephone  conversations 

15  with  her,  or  anybody  from  the  OIG  relating  to  this 

16  investigation  during  that  time  frame? 

17  A      While  I  was  gone? 

18  Q      Yes. 

19  A      I  don't  recall. 

20  Q      While  you  were  away,  did  you  learn  that 

21  copies  of  all  the  deposition  transcripts,  including 

22  those  transcripts  of  RTC  employees,  were  sent  to  the 


1  White  House? 

2  A      Not  definitely.   I  did,  watching 

3  television  on  the  first  day  of  the  hearing. 

4  Q      Will  you  explain  -- 

5  A      I  didn't  know  which  one  -- 

6  Q      ~  that  reference  — 

7  A      -  which  ones  had  gone,  but  Cutler  is  his 

8  statement  said,  or  made  reference  to  the  transcripts. 

9  So  I  don't  know  whether  they  were  all  gone,  or  just 

10  one  or  two,  but  at  that  stage  of  the  game  is  when  I 

1 1  found  out  that  somebody  over  there  had  them  ~  or  I 

12  should  say,  "strongly  suspected  based  on  their 

13  statements." 

14  Q      Which  particular  statements? 

15  A      I  don't  recall  exactly  what  it  was. 

16  Q      Do  you  recall  what  day  that  was? 

17  A      Tuesday. 

18  Q      Did  you  take  any  action  ~ 

19  A      1  think  it  was  the  first  -- 

20  Q      --  at  that  point? 

21  A      No. 

22  Q      Did  you  call  anyone,  or  E-mail  anyone? 
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A      I  don't  believe  so.    I  sent  some  E-mail 
the  following  day,  but  .  .  . 

Q      Were  you  surprised  that  transcripts  had 
been  released  to  the  White  House? 

A      Yes. 

Q      Why  were  you  surprised? 

A      Our  report  wasn't  finished. 

Q      Why  else  were  you  surprised,  for  any 
reason? 

A      Well  I  can't  imagine  why  they  would  have 
gone  to  the  White  House  if  the  report  wasn't  done. 

Q      Is  it  your  understanding  that  the  RTC  OIG 
had  taken  a  position  that  these  transcripts  should 
not  be  released  to  the  White  House  prior  to  the 
report  being  done? 

A      Yes.    We  didn't  want  them  released  until 
we  were  done. 

I  will  make  one  exception  to  that.   That 
is,  we  were  providing  copies  of  all  the  transcripts 
to  OGE  as  we  were  doing  our  work. 

Q      Was  that  view  expressed  to  anyone  from  the 
Treasury  IG  at  any  time  during  the  investigation? 


A      Yes,  it  was. 

Q      Who  was  it  expressed  to? 

A      Well,  I  know  we  —  kind  of  revising  earlier, 
we  had  the  discussion  at  the  July  5th  meeting  about 
whether  there  would  be  counsel  present,  or  whether 
there  could  be  White  House  counsel  present,  and  of 
course  in  interviews  and  things  like  that,  I  believe 
the  subject  of  transcripts  was  discussed  there  and  I 
guess  that  would  have  been  the  first  time,  at  least 
to  my  recollection. 

But  throughout  we  did  not  —  we  were  of  the 
opinion  that  we  were  holding  all  that  stuff  closely 
until  we  were  through  with  the  work. 

Q      You  expressed  that  to  the  people  from 
Treasury  IG? 

A      Yes,  I  believe  we  did. 

Q      Is  it  your  understanding  ~  or  what  is  your 
understanding  of  whether  the  RTC  Office  of  Inspector 
General  had  any  knowledge  of  the  release  of 
transcripts  to  the  White  House  prior  to  the  day  that 
they  were  released? 

A      Do  you  mean  prior  to  the  2 1  st? 
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1  Q      What  is  it  that  occurred  on  the  21st? 

2  A      The  21st-22nd  is  when  I  subsequently 

3  learned.   That's  when  there  was  some  discussion  held 

4  that  said,  words  to  the  effect,  well  we  can  give  them 

5  a  draft  report  but  we  don't  have  to  give  them  the 

6  transcripts  because  we've  already  provided  them  to 

7  Office  of  General  Counsel  of  the  Treasury. 

8  So  my  question  is,  are  you  talking  about 

9  before  then? 

10  Q      Do  you  have  any  knowledge  that  the 

1 1  transcripts  went  to  the  White  House  prior  to  July 

12  23rd? 

13  A      No,  I  do  not. 

14  But  I  don't  believe  that  was  the  question 

15  you  asked  me. 

16  Q      No,  it  wasn't.   The  question  I  asked,  and 

17  I  will  rephrase  it,  was  whether  RTC  Office  of 

1 8  Inspector  General  was  informed  that  the  transcripts 

19  were  going  to  go  to  the  White  House  on  July  23rd? 

20  A      No. 

21  Q      Did  you  have  discussions  with  anybody 

22  within  the  RTC  OIG  about  the  fact  that  RTC  OIG  was 
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1  not  informed  of  that? 

2  A      When  I  returned  from  Texas,  yes. 

3  Q      Could  you  tell  me  the  substance  of  those 

4  discussions? 

5  A      Basically,  just  that  I  think  they  learned 

6  about  it  the  same  time  I  did,  substantively;  in  other 

7  words,  watching  the  hearing,  because  they  were 

8  there  ~  "they"  being  a  number  of  people  from  our 

9  staff;  I  was  not  there,  I  was  just  simply  told  they 

10  were  having  meetings,  and  they  had  the  hearing  on 

1 1  television. 

12  And  about  the  time  I  guess  that  it  came 

13  out  publicly,  they  had,  right  about  the  same  time, 

14  told  them  that,  yeah,  by  the  way,  they  had  asked  if 

15  they  could  do  that,  and  then  that's  when  I  believe  we 

16  learned  about  the  July  23rd  memo  from  Treasury  to  the 

17  White  House  to  Jane  Sherboume  transmitting  the 

18  transcripts. 

19  Q      Who  informed  you  of  that  memo? 

20  A      1  don't  recall. 

21  It  was  somebody  in  our  office. 

2,2  MR.  GIBSON:    Again  just  to  clarify,  Steve, 
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you  weren't  informed  of  that  memo  until  the  return 
from  vacation?  Is  that  right? 

THE  WITNESS:    Right. 
BY  MS.  FISHER:    (Resuming) 
Q      Do  you  have  any  knowledge  that  they  asked 
RTC  OIG  for  permission  to  release  the  transcripts? 
A      None  to  my  knowledge. 

MR.  O'CALLAGHAN:    I'm  sorry,  Mr.  Switzer, 
but  did  I  hear  you  say  earlier  that  when  you  got  back 
you  had  a  meeting  the  day  the  hearings  were  on  that 
they  had  also  been  approached  about  releasing  the 
transcripts  the  same  day  that  they  were  released?  I 
was  a  little  confused  about  that,  but  maybe  I  am 
misstating  it. 

MR.  GIBSON:   No,  I  don't  think  that  is 
what  he  said. 

THE  WITNESS:    My  understanding  --  I  got  back 
on  the  28th,  1  believe,  or  maybe  the  29th. 
Representatives  of  our  office  ~  well,  it  is  referred 
to  as  the  July  26th  meeting,  so  that  was  who  was 
there.   And  people  from  the  Treasury  IG's  office  were 
meeting  in  our  conference  room,  and  they  had  a  TV  on 

60 
watching  the  hearings  at  the  same  time. 

And  1  believe  it  was  early  in  that  meeting 
that  they  learned  that  the  transcripts  had  been 
provided  to  the  White  House,  and  that  that  had 
occurred  on  the  23rd,  which  I  believe  was  a 
Saturday. 

BY  MS.  FISHER:    (Resuming) 
Q      Do  you  know  who  from  the  Treasury  IG's 
office  was  involved  in  the  decision  to  release  the 
transcripts  to  the  White  House? 

A      Only  what  I  have  read,  and  that  that  was 
the  IG  Inspector  General  Bob  Cesca. 

Q      Is  it  your  understanding  that  it  was 
Mr.  Cesca  who  informed  the  RTC  OIG  on  July  26th  that 
the  transcripts  had  been  released? 

A      I  don't  know  who  said  what  then. 
Q      Did  you  ever  learn  that  any  transcripts 
were  sent  to  the  White  House  prior  to  July  23rd, 
1994? 

A      No,  I  did  not. 

Q      Did  you  ever  learn  of  the  reason  that 
these  transcripts  were  sent  over  to  the  White  House 
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1  prior  to  --  well,  on  July  23rd,  1994? 

2  A      Not  that  I  recall,  other  than  that  I  know 

3  there  is  a  memo  or  whatever  from  Treasury 

4  transmitting  them  to  the  White  House.    I  don't  recall 

5  precisely  what  it  says. 

6  Q      Were  you  aware  that  the  Senate  Banking 

7  Committee  had  requested  these  transcripts  and  had 

8  been  told  that  they  could  not  be  produced  to  Congress 

9  because  the  OGE  investigation  was  not  completed  at 

10  that  time? 

11  A      I  was  not  aware  at  that  time.    I  have 

12  since  become  aware  of  that. 

13  Q      Do  you  have  any  knowledge  whether  Ms. 

14  Kemer  was  involved  in  the  decision  to  release  the 

15  transcripts  to  the  White  House  on  July  23rd? 

16  A      No,  1  don't;  not  directly. 

17  Q      1  would  like  to  refer  you  to  an  E-mail  -- 

18  (Witness  and  counsel  confer.) 

19  Is  there  something  you  would  like  to 

20  supplement? 

21  A      No,  1  was  just  asking  him  a  question. 

22  MR.  GIBSON:    If  1  could,  we  have  been 


1  going  for  about  an  hour  and  15  minutes  — 

2  MS.  FISHER:    Do  you  want  a  break? 

3  MR.  GIBSON:    --  why  don't  we  take  about  a 

4  five-minute  break  here,  if  we  could. 

5  (Recess.) 

6  BY  MS.  FISHER:    (Resuming) 

7  Q      Mr.  Switzer,  I  would  like  to  share  with 

8  you  a  series  of  three  E-mails  that  were  produced  to 

9  the  Committee  with  Bates  Nos.  6050  ~  well,  6049  to 

10  6051,  and  ask  you  to  look  at  them  and  see  if  they 

1 1  refresh  your  recollection  of  what  was  being  discussed 

12  with  you  and  others  at  the  RTC  OIG  at  this  time. 

13  (Handing  document  to  the  witness.) 

14  (Pause.) 

15  A      I  recall  seeing  these.   But  I  think  it 

16  captures  the  essence  of  -  I  was  watching  TV,  I  guess 

17  somewhat  the  same  as  Mr.  Katsanos,  and  notice  that 

18  they  made  reference  to  the  transcripts. 

19  Q      And  what  was  your  feeling  -  did  you  share 

20  the  view  of  Mr.  Katsanos  that  he  expresses  in  this  E- 

21  mail,  that  it  seems  like  some  individuals  are  getting 

22  briefed  before  any  of  the  press  inquiries  started? 


62 


159 

63 

A      I  wasn't  focused  on  the  press  at  all.   I 
was  concerned  about  your  investigation.   I  mean,  here 
a  White  House  witness  was  talking  about  the 
transcripts,  and  I  was  simply  surprised  that  they  had 
them. 

Q      How  did  you  feel  about  that,  other  than 
being  surprised? 

A      Surprised. 

Q      Did  you  feel  it  was  improper? 

A      Yeah,  I  —  I  mean,  that's  why  I  was 
surprised;  that  I  didn't  think  they  should  have  them 
at  that  stage  of  the  game,  since  we  had  not  issued 
our  report. 

Q      Was  it  your  understanding  that  the 
transcripts  contained  information  which  the  RTC 
considered  confidential  at  that  time? 

A      I  don't  know  that  I  had  focused  on  that  at 
the  moment,  but  I  know  that  they  contained  reference 
to  some  things  that  were  ultimately  redacted  out  of 
them. 

Q      Do  you  have  an  understanding  of  why  those 
things  that  were  ultimately  redacted  out  were 


ultimately  redacted  out? 

A      Yes,  I  do. 

Q      Could  you  explain  that  to  me,  please?    . 

A      Well,  in  some  places  --  I  don't  recall  them 
specifically  ~  but,  I  mean  they  got  at  the  substance 
of  the  investigations  that  RTC  was  conducting  into 
the  Whitewater  issues,  and  RTC  considered  that 
information  privileged  and  confidential,  or  whatever, 
and  therefore  wanted  it  redacted  out. 

Q      The  RTC  considered  it  "nonpublic"?   Is 
that  correct? 

A      Right. 

Q      Is  it  your  understanding  that  this  was  the 
same  kind  of  information  that  was  being  transferred 
between  the  White  House  and  the  Treasury  which  was 
the  subject  of  your  initial  investigation? 

A  I  have  no  idea  what  they  were  transferring 
around.  I  mean,  it  was  a  question  of  these  contacts 
and  what  the  substance  of  that  was. 

Q      Relating  to  the  criminal  referrals  that 
were  coming  out  of  the  RTC? 

A      Yes,  it  related  to  those. 
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1  Q      Referring  you  to  6050,  the  E-mail  from 

2  Mr.  Adair  to  Mr.  Katsanos,  with  a  cc  to  yourself? 

3  A      Um-hmmm. 

4  Q      It  reads: 

5  "My  office  gave  the  transcript  of  each 

6  interview  only  to  the  witness  who  gave  that 

7  interview." 

8  Was  that  Mr.  Adair's  understanding  at  that 

9  time? 

10  A      I  believe  so.    I  mean,  you'd  have  to  ask 

1 1  him,  but  that's  what  we  did. 

12  Q      And  referring  to  6051,  Mr.  Adair's  note: 

13  "1  told  him  we  did  not  know  in  advance  and 

14  that  questions  on  this  matter  should  be  referred  to 

15  Treasury"  shows  that  he  indeed  did  not  know  that  the 

16  transcripts  had  been  released  to  the  White  House 

17  prior  to  his  previous  E-mail. 

18  Is  that  a  correct  interpretation? 

19  A      That  would  be  my  interpretation  of  it, 

20  yes. 

21  Q      Did  you  discuss  this  with  Mr.  Adair? 

22 A      When  I  returned,  yes. 
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1  Q      Can  you  tell  me  about  the  substance  of 

2  your  discussions? 

3  A      Well  I  think  it  was  simply  a  general 

4  discussion  in  the  sense  of  we  were  sitting 

5  around  —  "they,"  pardon  me  —  they  were  sitting 

6  around  in  this  meeting  and  watching  the  hearings, 

7  and  it  turned  up  that,  yeah,  that  the  transcripts, 

8  not  further  defined  as  to  whose,  or  which,  or 

9  whatever,  had  been  transmitted  to  the  White  House  on 

10  the  23rd. 

1 1  And  then  I  saw  a  copy  of  the  memorandum, 

12  or  the  letter  from  McHale  to,  like  I  said,  it  was 

13  Sherboume  or  whoever  at  the  White  House  transmitting 

14  them. 

1 5  Q      Was  it  your  understanding  that  Mr.  Adair 

16  had  not  seen  that  transmittal  letter  prior  to  writing 

17  these  E-mails  on  the  26th? 

18  A      That  is  my  understanding  ~ 

19  Q      And  had  not  been  informed  ~ 

20  A      -  that  he  had  not. 

21  Q      —  that  the  Treasury  General  Counsel's 

22  office  was  going  to  transmit,  or  Mr.  McHale  of 
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Treasury  was  going  to  transmit  the  transcripts? 

A      He  was  unaware  of  that,  to  my  knowledge. 

Q      Did  he  have  an  opinion  as  to  the 
appropriateness  of  this  transfer? 

A      That  he  expressed  to  me? 

Q      That  he  expressed  to  you. 

A      Yes,  that  it  was  wrong;  that  it  shouldn't 
have  been  done. 

Q      Did  he  express  his  reasons  why  it 
shouldn't  have  been  done? 

A      It  would  be  consistent  I  guess  with  what  I 
thought  at  the  same  time:    That  we  weren't  through 
with  the  work,  with  our  work,  and  it  was 
inappropriate  to  send  those  over  to  the  White  House. 

Q      Had  it  been  discussed  prior  to  this  time 
that  some  of  the  deposition  transcripts  contained 
confidential  RTC  information  that  was  going  to  have 
to  be  redacted  out  before  it  was  issued  publicly,  to 
your  knowledge? 

A      Not  that  I  recollect,  specifically.  It 
might  have  been  talked  about  when  I  was  gone. 

Q      Did  you  discuss  this  with  Ms.  Black? 


A      Probably  at  the  same  time  I  discussed  it 
with  Mr.  Adair  when  1  returned. 

Q      Could  you  give  me  an  impression  of  her 
opinion? 

A  She  felt  the  same  way  as  the  rest  of  us 
did.  If  I  recall,  1  think  she  sent  an  E-mail  dated 
the  27th  of  July  -- 

Q      I  can  show  you  that  E-mail.    1  have  it 
right  here,  to  refresh  your  recollection. 

A      —  that  kind  of  mentions  it. 

Q      The  Bates  Number  is  25277,  the  best  that  I 
can  read. 

(Handing  document  to  the  witness.) 
Is  this  the  E-mail  that  you're  referring 
to? 

A      Yes,  1  am. 

Q      Could  you  just  read  that  second  paragraph 
into  the  record  for  me,  please? 

A      Sure. 

"Anyway,  we  are  now  pushing  to  get  a  final 
report  out  Friday  (OGE's  target  date).   We  learned  in 
the  meeting  that  Treasury  OGC  had  released  the 
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1  transcripts  of  witness  interviews  to  Cutler.   This 

2  was  evidently  with  the  knowledge  of  the  Treasury  IG 

3  but  nobody  told  us  until  after  it  was  done.   As  you 

4  recall,  when  the  question  of  giving  the  transcripts 

5  to  the  Treasury  OGC  arose,  we  objected,  and  they  did 

6  it  anyway  and  then  told  us  about  it  later. 

7  I  guess  the  offices  have  very  divergent 

8  philosophies  about  giving  out  info. 

9  Cutler  referenced  Kulka's  testimony  in  his 

10  appearance  before  the  Committee,  specifically  citing 

11  the  'Treasury  IG's  Investigation'.   We  are  not 

12  pleased." 

13  Q      Focusing  on  the  sentence,  "As  you  recall, 

14  when  the  question  of  giving  transcripts  to  the 

15  Treasury  OGC  arose  we  objected".   Do  you  have  a 

16  recollection  of  that  question  arising? 

17  A      In  what  she  is  referencing  here? 

18  Q      Um-hmmm. 

19  A      1  believe  she  is  speaking  of  when  it  arose 

20  in  connection  with  giving  a  draft  report  to  Bentsen, 

21  and  I  was  not  present.   I  subsequently  learned  this. 

22  And  they  made  the  comment  to  the  effect  that  we  don't 
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1  have  to  attach  the  transcripts  because  we've  already 

2  provided  them  to  the  Office  of  General  Counsel.   And 

3  I  believe  that  was  like  the  21st  or  the  22nd  of  July. 

4  Q      Is  it  your  understanding  that  the  RTC  OIG 

5  was  not  told  about  that  until  that  time? 

6  A      That  is  my  understanding,  yes. 

7  Q      Do  you  have  an  opinion  as  to  whether  that 

8  was  proper  to  send  the  transcripts  to  the  Treasury 

9  OGC? 

10  A      1  don't  think  they  should  have  given  them 

1 1  to  them,  either. 

12  Q      Particularly  given  that  members  of  the 

13  Treasury  OGC  were  subjects  of  the  investigation? 

14  A      As  well  as  their  boss,  Altman. 

15  So  I  mean  that  would  ~  I  mean,  they  should 

16  not  have  given  them  to  them,  either,  at  that  stage  of 

17  the  game,  just  like  they  should  not  have  been  given 

18  to  anybody. 

19  (Handing  document  to  the  witness.) 

20  Q      I  would  like  to  show  you  another  E-mail 

21  that  you  wrote  on  July  27th.    It  is  Bates  No.  6054. 

22  A      Um-hmmm. 
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Q      If  you  could  just  read  that  second 
paragraph  and  explain  to  me  what  you  meant  by  that? 

A      "Otherwise,  Pat  and  Jack  have  shared  their 
E-mail  traffic  with  me  about  Treasury  [abbreviated] 
OGC  sharing  copies  of  transcripts  with  the  White 
House.    Does  that  action  possibly  violate  the  brand- 
new  White  House  Rules  about  what  they  will  and  will 
not  do  in  connection  with  investigations  by 
regulatory  [misspelled]  or  law  enforcement  agencies?" 

Well,  that  makes  reference  to  the  earlier 
E-mails  that  I  had  seen. 

I  had  read  in  the  newspaper  that  the  White 
House  had  come  out  with  these  brand-new  rules  about 
how  they  were  going  to  deal  with  any  investigations 
that  were  being  conducted  by  regulatory  investigative 
agencies. 

I  don't  recall  exactly  what  those  said, 
but  my  reaction,  as  you  can  see  what  it  is,  is  when  I 
learned  that  the  copies  of  the  transcripts  went  to 
the  White  House,  that  it  did  not  seem  to  be 
consistent  with  what  I  had  read  in  the  paper. 

Q      Do  you  have  any  other  even  general 


recollection  about  what  the  rules  ~  what  was  the 
substance  of  these  rules  that  you  had  read  about? 

A      That  they  were  not  going  to  involve 
themselves.   They  were  going  to  steer  completely 
clear  of  that  type  of  thing  so  they  would  never  have 
this  perception,  if  you  would,  of  this  problem  again. 

MR.  GIBSON:    If  I  could,  to  make  the 
record  clear  on  this,  that  E-mail  is  dated  July  27th, 
1994.    I  believe  that  is  after  the  July  26th  meeting 
in  which  there  was  disclosure,  certainly. 

We  became  aware,  and  also  certainly  there 
was  disclosure  by  Mr.  Cutler  during  his  testimony 
that  the  transcripts  had  gone  over  to  the  White 
House.   I  just  want  to  make  sure  that  that  time 
reference  is  clear  in  here,  because  this  statement 
here  that,  you  know,  the  transcripts  had  gone  to  the 
White  House  I  think  in  time  it  is  very  important  to 
tie  that  down. 

THE  WITNESS:    Okay.   Yes. 

BY  MS.  FISHER:    (Resuming) 
Q      Did  you  have  some  discussions  either  with 
Mr.  Blight,  Mr.  Adair,  or  Ms.  Black  about  the 
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1  substance  that  you  wrote  about  in  this  E-mail,  these 

2  new  rules? 

3  A      Not  that  I  recall. 

4  I  mean,  I  was  on  leave  at  this  time,  too. 

5  I  was  in  Texas. 

6  Q      When  you  got  back  did  you  discuss  it? 

7  A      I  might  have.    I  don't  know. 

8  Q      But  it  was  your  feeling  that  the  White 

9  House  had  involved  themselves  in  the  investigation? 

10  A      Yeah.    Well,  they  had  gotten  copies  of  the 

1 1  transcripts  prior  to  us  finishing  our  ~  finishing  the 

12  investigation,  since  the  report  had  not  yet  been 

13  issued. 

14  Q      In  your  years,  many,  many  years  working  in 

15  the  Office  of  Inspector  General  at  first  the 

16  Department  of  Agriculture,  then  for  HUD,  and  then  for 

17  the  RTC  --  I  think  I  got  all  three  of  them  there  --  did 

18  you  ever  run  across  a  situation  where  deposition 

19  transcripts  of  this  type  were  released  prior  to  the 

20  completion  of  the  investigation,  or  any  investigative 

21  material  being  released? 

22 A      The  only  time  I  could  ever  think  of 
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1  something  like  that  occurring  is  if  something  was 

2  disclosed  in  a  statement  or  something  --  and  I  believe 

3  this  is  in  one  of  my  E-mails  ~  that  is,  that  we  feel 

4  that  a  person's  supervisor  would  need  to  know  in 

5  order  to  take  some  administrative  type  action,  or 

6  needed  to  respond  quickly  prior  to  us  completing  the 

7  investigation,  we  might  share  that  information  with 

8  that  supervisor.    But  otherwise,  no. 

9  Q      Other  than  needing  an  immediate  response. 

10  A      No.    I  mean,  otherwise  it  waits  until  the 

1 1  investigation  is  complete. 

12  MR.  O'CALLAGHAN:    Just  a  quick  follow-up. 

13  So  would  disclosure  of  this  type  ever  be  considered 

14  proper  in  any  investigation  you've  ever  been  involved 

15  in? 

16  THE  WITNESS:   Not  to  my  knowledge. 

17  MR.  KRAVITZ:    He  answered  that  question, 

18  but  we  really  have  had  a  rule  for  a  year-and-a-half 

19  now  of  one  lawyer  per  side  asking  questions.    It  has 

20  worked  pretty  well,  and  I  think  we  ought  to  stick 

21  with  that.    Otherwise,  these  depositions  will  turn 

22  into  eight  hours  instead  of  four  hours. 
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MS.  FISHER:    I  think  that  might  have  been 
his  first  one. 

BY  MS.  FISHER:    (Resuming) 

Q      Did  you  have  any  discussions  with  members 
of  the  Treasury  IG's  office  about  the  release  of 
transcripts  to  the  White  House  --  unredacted 
transcripts  to  the  White  House? 

A      No,  I  did  not. 

Q      Do  you  have  any  knowledge  of  whether  Mr. 
Adair  had  any  conversations  with  anyone  from  the 
Treasury  IG's  office  relating  to  the  release  of 
unredacted  transcripts  to  the  White  House? 

A      None  to  my  knowledge.   Not  in  advance  of 
the  23rd. 

Q      How  about  after  the  23rd  ~  how  about  after 
the  26th  when  the  RTC  OIG  was  notified  of  the 
release? 

A      Well,  I'm  sure  they  discussed  it  at  the 
meeting. 

Q      What  meeting  are  you  referring  to? 

A      The  -- 

Q      The  July  26th  meeting  — 
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A      —  when  they  were  all  together  and  they 
learned  from  the  Treasury  IG  people,  as  well  as  saw 
it  on  television. 

Q      Were  you  told  of  any  of  the  substance  of 
those  discussions  at  the  meeting  that  were  expressed 
to  the  Treasury  IG's  office? 

A      Only  that  Patricia  was  real  pissed. 
(Laughter.) 

(Discussion  off  the  record.) 
BY  MS.  FISHER:    (Resuming) 

Q      Can  you  expand  on  that  last  statement? 

A      Well,  it's  kind  of  like  I  think  since  she 
sort  of  captured  it  in  plain  terms  there  in  the  E- 
mail  when  she  related  that  to  me  in  the  E-mail  and 
said  "we  are  not  pleased."   I  mean,  she  was 
displeased  that  it  was  done  because  it  ~  since  we  were 
participating  in  the  investigation,  it  didn't  exactly 
cast  us  in  a  good  light,  either,  for  not  following 
what  we  considered  to  be  appropriate  investigative 
procedures. 

Q      Did  she  have  any  discussions  with  Ms. 
Kemer  about  this? 
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1  A      "She,"  Pat?   Patricia? 

2  Q      Yes. 

3  A      I'm  certain  that  she  did.    I  wasn't  there, 

4  though. 

5  Q      Other  than  the  July  26th  meeting,  were 

6  there  any  subsequent  discussions  that  you  are  aware 

7  of,  or  that  you  were  told  about  between  either  Mr. 

8  Adair,  Mr.  Blight,  Ms.  Black,  and  any  member  of  the 

9  Treasury  IG's  office  regarding  the  release  of 

10  unredacted  transcripts? 

11  A      (Pause.) 

12  As  I  recall,  and  it's  referenced  on  this 

13  chronology,  and  I  was  told  this  ~  I  was  not  present  -- 

14  that  when  RTC's  General  Counsel  referred  to  here  as 

15  Kulka  came  over,  she  participated  or  was  part  of  a 

16  meeting  between  some  Treasury  IG  people  and  some 

17  people  from  our  office,  including  Clark,  Pat,  and  Mr. 

1 8  Adair  that  she  referenced,  and  that  she  pretty  much 

19  tore  into  Mr.  Cesca  and  Ms.  Kemer  because  of  them 

20  releasing  the  unredacted  transcripts. 

21  Q      Do  you  remember  the  substance  of  what  she 

22  said? 


1  A      No.    1  wasn't  there.    I  was  just  told  that 

2  she  tore  into  them  for  releasing  it,  presumably 

3  because  it  was  not  redacted. 

4  Q      Because  it  contained  confidential  RTC 

5  information? 

6  A      Nonpublic  information. 

7  Q      Do  you  know  of  any  action  that  Ms.  Kulka 

8  took  at  that  time? 

9  A      I  do  not. 

10  Q      Do  you  know  whether  she  expressed  that  she 

1 1  was  planning  on  taking  any  action  at  that  time? 

12  A      I  was  not  told  of  anything. 

13  Q      Were  you  told  of  Ms.  Kemer's  or  Mr. 

14  Cottos,  or  Mr.  Cesca's  response  to  Ms.  Kulka? 

15  A      Not  that  I  recall,  no. 

16  Q      Do  you  have  any  understanding  of  what  Ms. 

17  Kemer's  relationship  was  with  the  White  House  at 

18  this  time? 

19  A      I  was  unaware  of  whether  she  had  any 

20  relationship  whatsoever.   I  can  only  say,  whatever 

21  she  was  doing  at  this  time  could  only  be  an  extension 

22  of  the  earlier  meetings  —  earlier  being  back  to  the 
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1  very  beginning  of  this  thing  when  she  was  talking 

2  with  Sherboume  and  I  believe  Sheila  Cheston  at  the 

3  White  House  in  terms  of  arranging  to  get  the  White 

4  House  documents  and  things  like  that. 

5  Q      Did  you  ever  learn  from  anyone? 

6  A      Nothing  more  than  that. 

7  Q      Did  you  participate  in  making  the 

8  redactions  to  the  transcripts? 
A      No,  1  did  not. 

Q      Who  did,  to  your  understanding? 
A      Patricia  from  our  office,  and  then  some 

attorneys  from  RTC. 

Q      Do  you  know  what  standards,  if  any,  were 
set  forth  in  making  the  redactions? 

A      Not  specifically,  no.    I  mean,  it  would  be 
privileged  type  information;  not-public-type  things 
that  they  don't  want  to  disclose  ~  "they"  being 
counsel's  office. 

Then,  from  a  conversation  with  Patricia, 
there  was  simply  a  back  and  forth  as  to  whether  some 
things  would  or  some  things  would  not  be  disclosed. 

Q      Did  you  review  the  redactions? 
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1  A      Only  after  they  were  complete  and  I  saw 

2  the  issued-report. 

3  Q      Did  you  participate  in  drafting  the 

4  report? 

5  A      Can  you  clarify? 

6  First  - 

7  Q      After  you  returned  from  Texas  on  July 

8  27th? 
A      28th. 
Q      Did  you  say  the  28th? 

Were  you  involved,  or  did  you  participate 
in  any  of  the  editing  of  the  report,  the  draft 
report? 

A      Not  that  I  recall  of  any  significance.   It 
was  substantially  complete. 

Q      Was  this  meeting  that  you  described 
earlier  with  Ms.  Kulka  the  only  meeting  that  you 
recall  Ms.  Kulka  being  present  during  the 
investigation? 

A      Yes. 

Q      Are  you  aware  of  any  subsequent 
conversations  between  Ms.  Kulka  and  Ms.  Adair 
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1  relating  ~ 

2  A      No,  I'm  not. 

3  Q      —  to  this  issue? 

4  How  about  Ms.  Kulka  and  anybody  from  the 

5  RTC  OIG's  office? 

6  A      She  and  Patricia  may  have  conversed  about 

7  possible  redactions.   I  know  Patricia  has  said  that 

8  there  was  some  disagreement  on  some  items  to  be 

9  redacted. 

10  Q      Do  you  recall  whether  Ms.  Kulka  —  whether 

1 1  you  were  told  that  Ms.  Kulka  at  some  point  expressed 

12  the  opinion  that  copies  of  the  transcripts  should  not 

13  be  attached  to  the  report? 

14  A      I  have  no  recollection  of  that. 

1 5  Q      Are  you  aware  of  anything  that  was  not 

1 6  expressed  in  the  report  that  was  uncovered  during  the 

17  investigation  that  would  be  material  to  the  report? 

18  A      Not  to  my  knowledge. 

19  Q      Do  you  have  any  knowledge  of  who  suggested 

20  changes  to  the  report  in  the  final  editing  phases? 

21  A      I  have  been  told  that  Treasury  OGC 

22  commented  on  the  draft  report. 


82 


1  Q      Prior  to  the  report  being  issued? 

2  A      I  believe  that  is  true. 

3  Q      Who  told  you  that? 

4  A      (Pause.) 

5  Q      Do  you  recall? 

6  A      I  do  not  recall. 

7  Q      Do  you  know  who  from  Treasury  OGC 

8  commented  on  that? 

9  A      No,  I  do  not. 

10  Q      Do  you  know  what  ~ 

11  A      I  mean,  it  is  not  inconceivable  it  would 

12  be  Francine. 

13  Q      Why  do  you  say  that? 

14  A      Well,  she's  in  Treasury  Office  of  General 

15  Counsel.    But  that  is  not  the  context  in  which  I 

16  heard  it. 

17  Q      What  is  the  —  do  you  have  any  more 

18  specific  ~ 

19  A      Well,  other  than  her  was  the  way  my 

20  understanding  of  it  when  I  heard.    In  other  words, 

21  people  in  the  Office  of  General  Counsel  at  Treasury 

22  had  commented  on  the  draft. 


169 

83 

1  Q      Did  you  have  an  opinion  as  to  whether  that 

2  was  proper  for  members  of  the  Treasury  Office  of 

3  General  Counsel  to  comment  on  the  draft  report,  given 

4  that  some  of  the  members  ~ 

5  A      I  don't  believe  that  it  was  proper.    I 

6  mean,  we  don't  give  draft  reports  generally  to  people 

7  to  comment  on,  not  investigative  reports. 

8  I  want  to  say  ~  and  once  again,  I  wasn't 
here  so  ~  it's  the  day  after  I  left,  but  I  don't  know 
that  I  was  necessarily  aware  that  they  were  providing 
a  copy  of  the  draft  report  to  Secretary  Bentsen.    I 
thought  the  draft  report  was  going  to  go  to  OGE. 

Q      Do  you  have  knowledge  whether  others 
within  the  Office  of  the  RTC  OIG  had  prior  knowledge 
that  the  draft  report  was  going  to  go  to  someone 
other  than  OGE? 

A      I  do  not  know.    I  do  not  recall. 

Q      But  you,  yourself,  did  not  have  that 
knowledge? 

A      No. 

Q      Prior  to  it  being  sent  over  to  Secretary 

Bentsen? 
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1  A      My  last  day  at  work  was  the  20th,  and 

2  there  was  not  a,  so  to  speak,  final  draft  at  that 

3  stage  of  the  game. 

4  Q      It  was  not  discussed  in  your  presence? 

5  A      Right. 

6  Q      Do  you  have  an  opinion  as  to  whether  it 

7  was  proper  to  send  the  draft  of  the  report  to 

8  Secretary  Bentsen? 
A      I  don't  see  why  they  needed  to.    I  mean, 

basically  we  were  operating  on  a  theory  that  we  were 
going  to  provide  our  report  to  the  Office  of 
Government  Ethics  who  was  then  going  to  render  a 
decision  as  to  whether  there  had  been  ethical 
violations  associated  with  this. 

Q      Did  you  consider  it  improper? 

MR.  KRAVITZ:    Can  you  say  what  you  mean  by 
"improper"?     I  mean,  do  you  mean  ~ 
BY  MS.  FISHER:    (Resuming) 
Q      Do  you  have  an  understanding  of 
"improper"  ~ 

MR.  KRAVITZ:    Let  me  finish  my  objection. 
I  think  it  is  important,  since  the  word  "improper" 
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1  often  connotes  an  ethics  violation,  and  I  don't  know 

2  whether  that  is  what  you  mean  by  the  question,  or 

3  whether  just  some  more  common  usage  of  the  term 

4  improper,  but  I  think  it  is  important  that  the  record 

5  not  be  unclear. 

6  I  mean,  if  your  question  really  is  more: 

7  Is  this  inconsistent  with  what  you  would  have  done, 

8  or  with  what  your  office's  general  practices  are? 

9  That  is  one  thing  that  might  lead  you  to  think  this 

10  thing  was  improper. 

1 1  Or,  if  the  question  is:    Do  you  think  that 

12  this  itself  violated  some  ethics  rule?  That  could  be 

13  another  meaning  for  the  term  "improper."   I  just 

14  think  we  should  all  be  clear  as  to  what  we  are  saying 

15  since  that  is  a  term  that  can  have  far-reaching 

16  meaning. 

17  BY  MS.  FISHER:    (Resuming) 

18  Q      Why  don't  you  answer  it  both  ways. 

19  A      Well,  I  do  not  know  whether  it  would  be 

20  any  sort  of  an  ethical  breach  for  the  Secretary  to 

21  see  the  draft  report. 

22 It  would  not  be  consistent  with  normal 

1  procedures  that  we  would  follow  to  give  him  a  draft 

2  report.   Particularly  if  I  recall  right,  he  had  not 

3  been  interviewed  at  the  time. 

4  Q      So  you  found  it  to  be  inappropriate? 

5  A      I  found  it  to  be  questionable.   I  want  to 

6  introduce  a  new  word. 

7  Q      Did  others  in  your  office  find  it  to  be 

8  questionable? 

9  A      I  wasn't  here,  so  I  don't  know  what  their 

10  reaction  was. 

1 1  Q      Did  they  ever  express  their  reaction  to 

12  you? 

1 3  A      Probably,  but  I  think  it  is  lost  in 

14  their  ~  I  considered  it  questionable,  and  I  don't 

15  recall  anybody  disagreeing  with  me. 

16  MR.  GIBSON:    To  clarify  again,  Steve,  you 

17  are  saying  "questionable"  predominantly  in  regard  to 

1 8  our  procedures  ~ 

19  THE  WITNESS:    Yes. 

20  MR.  GIBSON:    --  and  policies  and  the  way  we 

21  conduct  investigations? 

22  THE  WITNESS:    Right. 
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1  BY  MS.  FISHER:    (Resuming) 

2  Q      Do  you  know  whether  anyone  at  the  main  RTC 

3  suggested  changes  to  the  draft  report  prior  to  the 

4  report  being  finalized? 

5  A      The  only  I  would  be  aware  of  would  be  the 

6  issue  of  redactions  ~  that,  and  of  course  people  who 

7  were  interviewed  were  provided  their  transcripts  and 

8  the  opportunity  to  comment.    So  those  RTC  employees 
that  commented  and  made  changes  to  their  redactions, 
then  that  had  an  impact,  too. 

MR.  GIBSON:    Can  I  ask  a  clarifying 
question  here? 

MS.  FISHER:    Yes. 

MR.  GIBSON:    Steve,   were  you  aware  of 
whether  main  RTC  ever  received  a  copy  of  the  draft 
report  prior  to  its  being  finalized? 

THE  WITNESS:   No,  I  am  not. 
MS.  FISHER:    Thank  you. 
BY  MS.  FISHER:    (Resuming) 
Q      Do  you  know  who  made  the  decision  to  give 
the  draft  of  the  report  to  Secretary  Bentsen? 

A      No,  I  do  not. 
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1  Q      Do  you  have  any  knowledge  whether  ~  were 

2  you,  or  do  you  have  any  knowledge  of  anyone  else 

3  being  consulted  at  the  RTC  before  it  was  sent  over? 

4  A  The  draft  report? 

5  Q  Yes. 

6  A  No. 

7  Q  Were  you  or  anyone  else  at  the  RTC  OIG 

8  consulted  prior  to  the  time  that  OGC  at  Treasury  made 
suggestions  or  suggested  changes  to  the  report,  that 
they  do  so? 

A      I  was  not. 

Q      You  didn't  request  that  they  do  that? 

A      No,  I  did  not. 

Q      No  one  from  your  office  requested  that? 

A      Not  to  my  knowledge. 

Q      Are  you  aware  that  after  the  report  was 
issued  on  August  2nd,  1994,  the  RTC  OIG  received  a 
request  from  Congress  for  copies  of  the  unredacted 
transcripts? 

A      Yes,  I  recall  that. 

Q      Do  you  recall  what  the  response  was  from 
the  RTC  OIG  or  from  the  RTC? 
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1  A      I  think  it  was  ~  no,  I  don't  recall  what 

2  our  specific  response  was.   Our  normal  practice  would 

3  be  to  provide  them. 

4  Q      Of  the  unredacted? 

5  A      Right. 

6  Q      1  would  like  to  present  you  with  a  copy  of 

7  a  letter,  Bates  No.  6268  and  6269  and  ask  if  you  are 

8  familiar  with  that  letter.   It  is  dated  August  3rd, 

9  1994,  from  Lloyd  Cutler  to  Chairman  Riegle,  former 

10  Chairman  Riegle. 

1 1  (Handing  document  to  the  witness.) 

12  Are  you  familiar  with  this  document? 

13  A      I've  seen  this  letter,  yes. 

14  Q      Who  provided  you  with  a  copy  of  this 

15  letter?  Do  you  recall? 

16  A      1  do  not  recall  that. 

17  Q      Do  you  recall  when  you  saw  this  letter  for 

18  the  first  time? 

19  A      No,  I  don't. 

20  Q      On  the  second  ~ 

21  A      I'm  not  sure.   This  might  be  a  letter  that 

22  we  saw  in  a  draft  stage  that  we  took  some  exception 
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1  to  because  of  the  language  in  it,  but  I  don't  recall 

2  specifically  that  this  is  the  one. 

3  Q      Would  that  be  Mrs.  Black  that  was  involved 

4  in  that? 

5  A      Right. 

6  Q      And  that  was  the  subject  of  some  E-mail 

7  traffic,  as  well? 

8  A      Right. 

9  Q      That  I  have.   I  will  show  you  a  copy  and 

10  maybe  that  will  refresh  your  recollection. 

1 1  (Handing  document  to  the  witness.) 

12  I  believe  that  this  was  the  .  .  . 

13  A      This  is  what  I  recall. 

14  Q      And  those  E-mails  were  Bates  Nos.  609  and 

15  6289  -  6090  and  6289,  maybe. 

16  Can  you  tell  me  what  you  recall  about  the 

17  discussions  surrounding  them? 

1 8  A      Well,  only  that  we  read  the  draft  ~  and  by 

19  "we,"  I  would  refer  to  Patricia  and  myself—  and  maybe 

20  others  in  a  way  that  certain  of  the  language  was 

21  stated  in  there.   It  looked  as  though  there  were  some 

22  sort  of  a  tit  for  tat  in  terms  of  how  we  were  getting 
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1  our  interviews  done  at  the  White  House. 

2  That  is  just  ~  I  have  not  read  these  again, 

3  right  at  the  moment. 

4  Q      Well,  I  will  let  you  go  on  and  review 

5  them. 

6  MS.  FISHER:    Why  don't  we  go  off  the 

7  record  while  he  reviews  them. 

8  (Discussion  off  the  record.) 

9  THE  WITNESS:    Okay. 

10  MS.  FISHER:    Back  on  the  record. 

1 1  BY  MS.  FISHER:    (Resuming) 
Q      Can  you  explain  to  me  your  understanding 

of  what  exactly  happened  with  this  draft  letter  that 
was  sent? 

A      As  1  recall,  the  letter  -  the  draft  was 
sent  to  Francine.   There  was  a  telephone  conversation 
between  —  and  I  am  just  reading  this,  too  —  between 
Francine  and  Patricia  about  the  substance  of  the 
letter  and  what  the  meaning  was,  the  meaning  in  terms 
of  whether  we  agreed  to  provide  them  transcripts  or 
not,  with  Patricia  saying  no,  that  we  did  not  agree 
to  such  a  thing,  as  far  back  as  the  very  earliest 


1  meetings  that  we  participated  in,  and  primarily  her 

2  with  the  people  at  the  White  House. 

3  We  said  that  the  way  it  was  worded  it . 

4  sounded  like  we'll  make  the  people  available  for 

5  interview  if  you'll  give  us  the  transcripts  and  some 

6  sort  of  a  fashion  like  we  were  negotiating  that,  and 

7  which  we  did  not  consider  to  be  an  issue  subject  to 

8  negotiation. 

9  Q      And  that  indeed  was  not  the  case;  correct? 

10  A      Right.    That  was  not  the  case. 

1 1  Q      Looking  at  the  third  paragraph,  the 

12  second-to-the-last  sentence,  it  says:    "I  had  agreed 

13  that  there  was  a  potential  problem,  but  that  it  would 

14  be  worse  for  us  to  violate  our  normal  procedure  and 

15  turn  over  the  transcripts  before  the  report  was 

16  finished.    Kemer  thought  there  might  be  room  for 

17  further  discussion,  but  I  did  not." 

18  Do  you  recall  discussing  this  issue  with 

19  Ms.  Black  at  any  time? 

20  A      The  substance  of  that  I  captured,  I 

21  believe,  in  a  note  that  I  made  following  her, 

22  Patricia's,  meeting  at  Treasury  with  the  White  House 
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1  counsel  back  on  July  the  5th. 

2  Q      The  one  we  talked  about  earlier? 

3  A      Right.    Where  the  drift  of  the  discussion 

4  was,  well,  gosh  we've  got  to  do  an  investigation  over 

5  here,  and  if  we  go  interview  the  witnesses  —  this  is 

6  what  I  wrote  down  —  if  we  go  interview  the  witnesses, 

7  then  it  is  going  to  look  like  we  are  tinkering  with 

8  the  investigation;  if  we  get  the  transcripts  from 

9  you,  it  looks  like  we  are  tinkering  with  the 

10  investigation. 

1 1  The  upshot  of  the  whole  thing  was  that 

12  they  had  a  problem,  but  we  were  not  going  to 

13  participate  in  the  solution. 

14  Q      And  you  and  the  Office  of  Inspector 

15  General  RTC  maintain  that  -- 

16  A      We  weren't  giving  them  the  transcripts. 

17  Q      "  opinion  and  view,  and  expressed  that  to 

18  them? 

19  A      Throughout  the  — 

20  Q      Throughout  the  investigation? 

21  A      -- investigation,  whenever  we  had  the 

22  opportunity. 
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1  Q      Do  you  have  any  knowledge  that  Mr. 

2  Cutler's  statements  and  the  August  3rd  letter  which 

3  you  looked  at  before  about  the  use  which  he  made  with 

4  the  transcripts  that  were  provided  to  him  is 

5  inaccurate? 

6  A      1  have  no  way  of  knowing. 

7  Q      Did  you  ever  learn  any  information  that 

8  would  lead  you  to  believe  it  was  inaccurate  and  used 

9  for  other  purposes? 

10  A      The  only  thing  that  struck  me  was  that,  in 

1 1  a  letter  communicating  them  to  the  White  House, 

12  McHale  claimed  that  they  weren't  supposed  to  be 

13  disclosed  in  any  way  public,  or  something  like  that. 

14  So  I  found  it  kind  of  interesting  that  he  mentioned 

15  them  in  his  testimony. 

16  But  other  than  that  .  .  . 

17  Q      Would  that  be  this  letter  that  you  are 

1 8  referring  to? 

19  (Handing  document  to  the  witness.) 

20  Bates  No.  6877  dated  July  23rd  from  Steve 

21  McHale  to  Jane  Sherboume? 

22  A      This  is  the  letter  I'm  referring  to,  yes. 
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Q      And  would  you  explain  to  me  again  what  you 
feel  is  inconsistent? 

A      This  was  just  something  that  struck  me  as 
odd.    He  says  here,  you  have  agreed  that  the 
transcripts  ~  no,  I  guess  I  should  back  up  and 
clarify.   This  is  addressed  to  Jane  Sherboume,  not 
to  Lloyd  Cutler. 

Q      Right. 

A      So,  "You  have  agreed  that  the  transcripts 
we  are  providing  you  with  this  letter  will  not  be 
disclosed  publicly  or  shown  to  individuals  other  than 
Mr.  Cutler  who  may  be  called  as  witnesses  by  the 
Committee  until  such  time  as  we  advise  you  that  this 
restriction  is  no  longer  necessary." 

So  they're  not  going  to  disclose  them 
publicly,  but  then  he  makes  reference  to  them  in  his 
testimony,  and  I  just  thought  that  was  odd.    I  don't 
know  if  that  is  a  violation  of  anything  or  not. 

Q      Did  the  Office  of  Inspector  General  of  the 
RTC  ever  consider  investigating  whether  the  release 
of  these  transcripts  was  a  violation  of  any  ethical 

rules,  or  any  other  guidelines? 
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A      No,  because  it  did  not  involve  the  RTC. 
It  was  a  release  by  Treasury. 

Q      Are  you  aware  that  Mr.  Cutler  has  made 
statements  in  May  of  1995  that  have  been  reported  to 
the  press,  which  the  press  has  attributed  to  him, 
that  the  deposition  transcripts  that  were  provided  to 
the  White  House  were  used  to  identify  discrepancies 
in  the  recollection  of  presidential  aides  before  the 
Congressional  hearings? 

A      I  don't  recall  reading  that. 

Q      Are  you  aware  that  the  press  reported  Mr. 
Cutler  saying,  if  we  found  inconsistencies  we  would 
go  back  to  the  White  House  officials  and  go  back  over 
testimony  they  gave  us,  and  then  we  would  say  we  have 
heard  other  reports? 

A      Not  specifically. 

Q      Assuming  those  statements  that  have  been 
attributed  by  the  press  to  Mr.  Cutler  were  said  by 
Mr.  Cutler,   would  you  find  that  to  be  an  improper 
use  of  the  deposition  transcripts  that  were  released 
from  the  Department  of  the  Treasury  to  the  White 
House? 
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1  A      That's  speculation,  but  yes,  it  would  be. 

2  MR.  GIBSON:    If  I  can  clarify  that  also, 

3  Steve,  when  you  say  "improper"  do  you  mean 

4  that  it  is  something  that  would  be  in  violation 

5  of  this  agreement  with  the  Department  of  the 

6  Treasury? 

7  Or  are  you  raising  an  ethical  issue? 

8  THE  WITNESS:   Not  an  ethical  issue,  just 

9  something  contrary  to  what  they  said  they  would  use 

10  them  for. 

1 1  BY  MS.  FISHER:    (Resuming) 

12  Q      And  contrary  to  what  you  believe  would  be 

1 3  the  standard  procedures  ~ 

14  A      The  standard  procedures  ~ 

15  Q      —  for  an  ongoing  investigation? 

16  A      Under  standard  procedures  they  would  not 

17  have  gotten  them. 

18  Q      For  just  this  reason,  for  example? 

19  A      That  would  a  good  example. 

20  Q      Would  this  be  one  of  the  reasons  that  they 

21  should  not  get  them? 

22 A      That  would  be  a  good  example. 


1  MS.  FISHER:    If  we  can  take  like  a  five- 

2  minute  break,  I  think  I  just  have  a  couple  more 

3  questions.    That's  okay. 

4  MR.  KRAVITZ:    We  can  go  off  the  record. 

5  (Recess.) 

6  BY  MS.  FISHER: 

7  Q      Mr.  Switzer,  did  you  have  any  involvement 

8  in  the  decision  to  place  Ms.  Lewis,  Ms.  Jean  Lewis, 

9  Lee  Ausen,  or  Richard  lorio  on  administrative  leave? 

10  A      None  whatsoever. 

1 1  Q      Did  you  have  any  involvement  in 

12  investigating  that  decision  to  place  those  three 

13  individuals  on  administrative  leave? 

14  (Pause.) 

15  A      Only  that  I  knew  that  it  was  going  on, 

16  after  it  was  done. 

17  Q      Can  you  explain  just  a  little  bit? 

18  A      Let's  go  back  to  the  question  again. 

19  THE  WITNESS:   Could  you  repeat  the 

20  question  again? 

21  (Readback.) 

22  THE  WITNESS:   All  right  to  the  extent  that 
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we  received  a  request  to  do  such  an  investigation, 
and  we  communicated  with  the  independent  counsel  who 
asked  us  to  delay  doing  such  an  investigation,  and 
that  delay  still  stands  to  this  day. 
BY  MS.  FISHER: 

Q      Do  you  have  any  more  substantive 
information  regarding  the  request  to  do  such  an 
investigation?   Who  requested  it,  for  example? 

A      Hearsay  only.    The  deputy  general  counsel 
at  RTC,  I  guess  ~  give  me  the  name  -  Andrew  Tomback 
called  and  offered  us  the  opportunity  to  search  these 
people's  offices  if  we  wanted  to  before  they  came 
back  to  work,  if  we  thought  that  would  be  helpful  in 
connection  with  our  investigation. 

The  person  to  ask  about  that  is  Jack 
Adair,  because  Tomback  called  him. 

Q      Search  for  what  purpose,  search  their 
offices  for  what  purposes? 

A      That's  pretty  much  the  same  question  we 
asked. 

Q      What  was  Mr.  Tomback' s  response? 

A      He  was  the  one  that  did  the  requesting. 


Mr.  Adair's  response  was  we  could  not 
imagine  any  reason  why  we'd  want  to  search  their 
offices. 

Q      Did  Mr.  Tomback  express  a  reason  why  he 
thought  that  that  would  be  appropriate? 

A      Simply  that  these  people  had  been  gone  for 
a  couple  of  weeks,  and  that  there  might  be  something 
in  there  that  we  thought  would  be  useful  to  us  in  our 
investigation,  and  we  didn't  agree  with  that  point. 

Q      Why  didn't  you  agree  with  that  point? 

A      We  don't  go  around  searching  people's 
offices. 

Q      Because  it's? 

A      We  view  that  as  inappropriate.   I  mean, 
that's  not  how  we  conduct  our  investigations. 

Q      So  you  refused  that  request? 

A      Yes,  we  did. 

Q      Do  you  have  any  information  as  to  anyone 
else  that  may  have  searched  the  offices? 

A      None  whatsoever. 

Q      Do  you  know  whether  Mr.  Tomback  was 
calling  on  someone  else's  behalf? 
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1  A      I  do  not  know  that. 

2  Q      Did  you  have  any  other  substantive 

3  involvement  prior  to  the  investigation  being  deferred 

4  at  the  request  of  the  Office  of  Independent  Counsel? 

5  A      Not  that  I  recall,  no. 

6  MS.  FISHER:    I've  no  further  questions, 

7  thank  you. 

8  THE  WITNESS:   Okay. 

9  EXAMINATION 

10  BY  MR.  KRAVITZ: 

1 1  Q      Mr.  Switzer,  I'm  going  to  be  as  brief  as  I 

12  can  and  hopefully  I  will  not  be  repetitive. 

13  Sometimes  I  may  have  to  be  a  little  bit 

14  repetitive,  just  to  focus  your  attention  on  certain 

15  areas  that  you've  already  gone  into. 

16  A      Okay,  that's  fine. 

17  Q      You've  testified  previously  about  your 

18  belief  that  certain  officials  in  your  office  may  or 

19  may  not  have  told  White  House  officials  that  your 

20  office  did  not  want  transcripts  released  to  the  White 

21  House  before  the  final  report  was  released  to  the 

22  public. 


1  Did  you  personally  at  any  time  tell  any 

2  White  House  official  that  deposition  transcripts 

3  should  not  be  released  to  the  White  House  before  the 

4  report  was  completed? 

5  A      If  I  heard  the  question,  did  I  personally 

6  tell  anybody  in  the  White  House? 

7  Q      Any  White  House  official? 

8  A      That  we  would  not  release  the  transcripts 

9  to  them  prior  to  completion  of  the  investigation. 

10  Q      Or  that  you  thought  transcripts  should  not 

1 1  be  released  to  them  before  the  completion  of  the 

12  investigation? 

13  A      No,  I  did  not.    I  did  not  have  any 

14  communications  with  the  White  House  people. 

15  Q      In  your  presence,  did  any  RTC  IG  official 

16  tell  any  White  House  official  that  deposition 

17  transcripts  would  not  or  should  not  be  released  to 

18  the  White  House  before  the  completion  of  the 

19  investigation? 

20  A      Once  again,  I  did  not  have  any 

21  communications  with  White  House  personnel  on  the 

22  issue  of  transcripts. 
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Q      Okay.    My  question  was,  in  your  presence, 
did  any  other  official  from  the  office  of  Inspector 
General  at  the  RTC  tell  any  White  House  official  that 
deposition  transcripts  would  not  or  should  not  be 
released  to  the  White  House  before  the  completion  of 
the  investigation? 

A      No,  they  did  not. 

Q      So  you  would  agree  that  any  information 
that  you  have  that  any  such  statements  were  made  by 
anyone  in  your  office  to  the  White  House  is  based  on 
hearsay,  what  other  people  have  told  you? 

A      What  was  related  to  me,  yes. 

Q  Let  me  just  go  back  to  the  very  beginning, 
if  I  might,  and  I  apologize  if  I'm  exposing  my  own 
ignorance  about  this  whole  thing. 

But  I  want  to  see  if  you  can  maybe  help  us 
understand  exactly  how  your  office  came  to  be 
involved  in  this  entire  investigation,  and  what  the 
relationship  of  your  office  was  with  the  other 
offices  and  entities  that  were  involved. 

Am  I  correct  that  this  whole  process  began 
when  Secretary  Bentsen  asked  the  Office  of  Government 

104 
Ethics  to  conduct  an  investigation  and  provide  an 
analysis  of  the  ethical  propriety  of  the  White  House- 
Treasury  contacts? 

A      I  believe  that's  correct,  yes. 

Q      And  it  was  after  that  happened  that  the 
OGE  contacted  the  IG's  office  at  the  Treasury  and  the 
IG's  office  at  the  RTC  to  assist  in  the  OGE's  own 
investigation  and  analysis  of  the  White  House- 
Treasury  contacts,  is  that  right? 

A      Yes,  I  believe  that's  correct. 

Q      And  the  reason  why  the  OGE  reached  out  to 
the  two  IG  offices  was  that  the  OGE  has  no 
investigative  resources  itself? 

A      That's  correct. 

Q      Now,  was  it  your  understanding  then  that 
the  Office  of  Inspector  General  at  the  RTC  was 
working  for  the  Office  of  Government  Ethics  in  this 
investigation? 

A      Sort  of    I  mean,  technically  we  don't 
work  for  anybody;  we're  independent. 

Q      Right. 

A      But  we  were  providing  them  assistance. 
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1  That  was  our  user. 

2  Q      You  had  been  asked  to  investigate  certain 

3  facts  and  your  task  was  to  find  those  facts  and  then 

4  report  on  them  to  the  Office  of  Government  Ethics,  is 

5  that  accurate? 

6  A      That's  how  we  viewed  it,  yes. 

7  Q      And  to  your  understanding,  that  was  the 

8  same  role  that  the  Office  of  Inspector  General  at  the 

9  Department  of  Treasury  had? 

10  A      Yes,  1  would  have  to  say  yes.   On  more 

1 1  than  one  occasion  they,  I  believe  I  mentioned  this 

12  before,  felt  compelled  by  the  Secretary,  the 

13  Secretary's  request  in  having  a  report  completed 

14  prior  to  those  hearings. 

15  So  it  was  maybe  not  as  clear  for  them  as 

16  it  was  for  us. 

17  Q      Am  1  correct  that  in  the  great  majority  of 

1 8  the  cases  that  the  IG  Office  at  the  RTC  becomes 

19  involved  in,  that  the  great  majority  of  those  cases 

20  involve  internal  RTC  matters? 

21  A      Generally  speaking,  that  is  true,  yes. 

22 Q      And  in  the  great  majority  of  your  cases, 
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1  do  you  work,  does  the  RTC  IG's  office  work  by  itself, 

2  as  opposed  to  along  with  other  investigative 

3  agencies? 

4  A      Yes  and  no.    If  we're  into  a  criminal 

5  issue,  we'll  be  working  with  the  FBI.   They  may  be 

6  leading  an  investigation,  and  we  would  assist.   On 

7  the  other  hand,  they  may  have  said,  fine,  you  guys 

8  investigate  away  and  let  us  know  how  you're  doing. 

9  Q      Had  you  ever,  had  your  office  ever  before 

10  conducted  an  investigation  for  the  Office  of 

1 1  Government  Ethics? 

12  A      Not  in  the  same  circumstance  as  this. 

13  1  mean,  we  have  conducted  investigations, 

14  the  results  of  which  we  have  discussed,  you  know,  at 

15  the  conclusion  discussed  with  the  Office  of 

16  Government  Ethics  in  order  to  get  some  sort  of  an 

17  opinion  or  a  position  from  them  as  to  whether  there 

18  were  ethical  violations. 

19  Q      Had  you,  before  July  1994,  had  the  Office 

20  of  Inspector  General  at  the  RTC  ever  conducted  a 

2 1  factual  investigation  at  the  request  of  the  Office  of 

22  Government  Ethics? 
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A      No,  not  that  I  recall. 

Q      So  you  never  before  have  been  in  the 
position  of  conducting  a  factual  investigation  for 
the  specific  purpose  of  reporting  facts  to  the  OGE 
for  their  analysis? 

A      I  would  have  to  say  no,  to  my 
recollection. 

Q      So  this  was  not  the  typical  investigation 
that  your  office  is  involved  in,  was  it? 

A      Would  you  define  typical? 

Q      I  think  you've  already  testified  that  this 
was  the  first  time,  at  least  to  your  knowledge,  that 
your  office  had  conducted  a  factual  investigation  at 
the  request  of  Government  Ethics,  is  that  right? 

A      Right. 

Q      And  this  was  not  an  investigation  that  was 
limited  to  internal  RTC  matters,  correct? 

A      That's  true,  it  was  beyond,  except  that 
the  subject  of  the  so-called  contacts  they'd  have  to 
get  into  business  at  the  RTC,  and  that  being  the 
investigative  referrals. 

Q      Right.    But  what  you  were  investigating 
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was  the  White  House-Treasury  contacts  relating  to  the 
RTC's  underlying  investigation? 

A      Right,  right. 

Q      What  you  were  investigating  was  not  an 
internal  RTC  matter,  was  it? 

A      Somewhat.    I  mean,  part  of  the  reason  we 
were  there  is  because  there  were  RTC  employees  to  be 
interviewed  in  connection  with  the  case,  and 
therefore  our  presence  was  needed  to  interview  those 
people.   We  would  have  the  jurisdiction  over  those 
folks  where  the  Treasury  would  not. 

Q      You're  not  testifying  that  an 
investigation  of  White  House-Treasury  contacts  is  an 
internal  RTC  matter  are  you? 

A      No. 

Q      And  so  in  that  regard,  as  well  as  in  the 
regard  that  you  were  working  on  something  really  for 
the  OGE,  wouldn't  you  agree  that  this  was  not  a 
typical  Inspector  General  investigation? 
(Pause.) 

A      The  customer,  the  user  was  not  a  typical 
user  of  our  investigation,  okay.    1  mean,  our 
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1  investigations  are  conducted,  we  go  out  and  interview 

2  people  and  we  review  documents,  which  is  exactly  what 

3  we  did  here.   The  only  thing  that's  somewhat  atypical 

4  is  that  all  of  our  statements  were  taken,  were 

5  recorded,  just  like  this  is,  where  usually  that's  not 
'  6  done. 

7  Q      Well,  except  when  you're  working  with  the 

8  FBI,  for  example,  aren't  you  the  lead  agency  on  an 

9  investigation? 

10  A      In  some  cases  we  are  the  lead,  when  we're 

1 1  working  with  the  FBI.    In  most  instances,  if  the  FBI 

12  is  active,  they  are  leading,  and  we  are  assisting. 

13  Q      What  percentage  of  your  cases  are  the  FBI 

14  involved  in? 

15  A      Not  a  lot.    I'd  hesitate  to  put  a  number 

16  on  it.    I  mean,  they  are  involved  in  a  lot,  but  we're 

17  not  working  with  them  in  a  lot  of  cases  where  they 

18  are  in  fact  leading.   Most  of  the  time,  we  are  left 

19  to  do  our  own  investigative  work,  and  just  keep  them 

20  informed  of  what  we're  doing. 

21  Q      What  percentage  of  your  cases 

22  approximately  does  the  RTC's  Inspector  General's 


1  Office  work  on  by  itself? 

2  A      More  than  half. 

3  Q      Is  it  more  than  75  percent? 

4  A      I'd  hesitate  to  get  that  far.    1  mean, 

5  it's  a  lot. 

6  Q      And  what  percentage  of  your  cases 

7  approximately  is  your  office  the  lead  agency  on? 

8  A      That  would  pretty  much  correspond,  more 

9  than  half  of  them.    1  mean,  a  lot  of  those  cases 

10  we're  doing  on  our  own.    There's  not  a  lot  of  them 

11  that  we're  just  outright  assisting  the  FBI  and  that's 

12  all  we're  doing. 

13  Q      So  it  is  not  your  usual  position  to  be 

14  assisting  someone  else  in  an  investigation,  right? 

15  A      That's  an  accurate  statement. 

16  Q      Has  there  ever  been  another  investigation 

17  in  which  your  office  was  assisting  the  Treasury 

18  Department's  Inspector  General's  Office? 

19  A      Not  that  I  recall. 

20  Q      This  is  the  first  time  that  you're  aware 

21  of  that  that  has  happened? 

22  A      Yes. 
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Q      In  that  regard,  would  you  agree  that  this 
was  not  a  typical  investigation  for  your  office? 

A      I'll  kind  of  go  back.   The  investigation 
itself  was  typical.   The  difference  was  who  our 
audience  was,  if  you  would. 

Q      Okay.    So  when  you  say  the  investigation 
was  typical,  what  you  mean  is  that  your  approach  to 
finding  facts  was  the  way  you  -- 

A  Conducting  an  investigation,  yes.  Pardon 
me.  Conducting  an  investigation  is  conducting  an 
investigation. 

Q      Okay.    Just  so  we  can  summarize.   The  way 
you  conducted  this  investigation  was  the  same  way 
that  you  conduct  most  if  not  all  of  your 
investigations? 

A      Correct. 

Q      But  the  context  in  which  you  conducted  the 
investigation,  and  the  entities  or  persons  to  whom 
the  information  was  ultimately  provided  was  different 
than  in  the  typical  Inspector  General  RTC 
investigation? 

A      That's  good.    That's  correct. 


Q      Now  you've  testified  on  several  occasions 
earlier  in  this  deposition  in  response  to  questions 
from  majority  counsel  that  in  your  opinion,  certain 
things  that  people  said  or  did,  or  at  least  that 
people  have  been  reported  to  have  said  or  done,  were 
improper. 

Were  any  of  those  opinions  that  you  stated 
earlier  in  your  testimony  meant  to  indicate  your  view 
that  something  that  someone  had  said  or  done  was 
unethical  or  in  violation  of  government  ethics  rules? 

A      I  did  not  focus  in  that  fashion. 
Generally  speaking,  I  was  referring  to  inappropriate 
in  connection  with  how  a  normal  investigation  is 
handled,  or  how  we  would  like  an  investigation  to  be 
handled. 

Q      By  your  office? 

A      By  our  office. 

Q      Are  you  an  expert  in  the  rules  of 
government  ethics? 

A      I'm  the  agency  ethics  official  for  the 
Office  of  Inspector  General. 

Q      Okay.    So  you  know  a  lot  about  ethics. 
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1  A      R  rc  ethics,  1  do,  yes,  sir. 

2  Q      But  what  you  meant  when  you  said  that 

3  things  wore  inappropriate  or  improper  were  that  they 

4  were  dilTerent  iVom  the  way  your  office  ordinarily 

5  conducts  investigations? 

6  A      Yes.    What  we  would  view  as  how 

7  investigations  are  normally  conducted.   1  mean, 

8  there's  a  set  of  government-wide  standards  published 
^J  on  what's  best  practices  on  how  to  conduct 

10  investigations. 

1 1  Q      Does  the  RTC  Inspector  General's  Office 

12  ilsolflKUc  written  regulations  standards  for  the 

13  conduct  of  factual  investigations? 

14  A      Yes,  we  do.    We  have  what  we  call  a  manual 

15  series.    It's  a  number  of  different  chapters  on 

16  investigative  procedures,  how  to  conduct  interviews, 

17  things  like  that. 

18  Q      Do  you  know  whether  the  RTC  IG  manual 

19  addresses  the  subject  of  the  release  of  deposition 

20  transcripts? 

21  A      Not  that  1  recall.    1  just  don't  know. 

22  Q      ^'ou  don't  know. 
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1  Can  we  go  o\Y  the  record  for  one  moment? 

2  (Discussion  off  the  record.) 

3  MR.  KRA'VITZ:    Let's  go  back  on  the  record. 

4  While  we  were  off  the  record,  I  made  a 

5  request  of  Mr.  Gibson  for  production  of  a  copy  of  the 

6  RTC  IG's  investigation  manual. 

7  Mr.  Gibson  indicated  that  he  would  provide 

8  that  to  the  Special  Committee,  and  that  he  intends  to 

9  request  that  the  manual  be  treated  as  either 

10  confidential  or  highly  confidential  by  the  Special 

1 1  Committee. 

12  Whatever  you  request,  we'll  certainly  take 

13  into  serious  consideration.    1  think  that  ultimately 

14  the  Chaimian  and  Ranking  Member  have  the  final  say  as 

15  to  what  gets  marked  "highly  confidential."  but  I'm 

16  sure  they'll  make  an  appropriate  decision. 

17  MR.  GIBSON:    That's  fine.    Thank  you. 

18  BY  MR.  KRAVITZ: 

19  Q      Mr.  Switzer.  is  it  fair  to  say  that  if 

20  this  manual  docs  not  address  the  subject  of  w  hether 

21  deposition  transcripts  can  be  provided  to  anyone 

22  before  the  completion  of  an  investigation,  that  the 
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standard  practice  that  you've  been  referring  to  is 
simply  a  matter  of  tradition  or  how  it's  usually 
done,  as  opposed  to  some  formal  rule  of  investigative 
procedure  at  the  RTC  IG's  office? 

A      I  guess  standard  practice  would  be  the 
term,  but  I  mean,  it's  --  one  of  our  chapters  has  to 
deal  with  firearms  and  there's  not  a  section  in  there 
that  says  you  don't  point  loaded  gun  at  somebody. 

So,  I  mean,  there's  some  things  that  we 
just  kind  of  take  for  granted. 

Q      Is  this  one  of  those  things  that  you  just 
kind  of  take  for  granted? 

A      Yes.    I  mean,  we're  not  sharing 
information  prior  to  investigation,  during  the  course 
of  the  investigation,  this  is  the  normal  practice, 
with  the  once  exception  that  I  mentioned  earlier. 

Q      Which  was  that  in  the  event  that  , 
administrative  action  needs  to  be  taken  quickly? 

A  That  something  came  up  during  the  course 
of  an  interview  that  we  felt  that  was  so  sensitive  or 
so  important  that  we  had  to  share  it  with  the 

person's  supervisor  or  something  like  that,  well, 
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then  we  would  either  share  or  discuss  in  detail  the 
substance  of  that  interview  with  that  supervisor. 

Q      Now  Mr.  Blight  testified  that  another 
exception  to  this  standard  practice  of  not  releasing 
investigative  material  during  the  investigation  was 
if  those  materials  were  important  to  another  on-going 
investigation.   And  that  sometimes  in  those 
circumstances,  investigative  materials  would  be 
released  by  your  office  before  your  office  completed 
its  investigation. 

Do  you  agree  with  that? 

A      Yes,  I  would. 

Q  And  can  you  give  an  example  of  how  that 
second  exception  might  work? 

A      I'm  trying  to  think. 

We  shared  information  during  the  course  of 
our  investigation  with  the  Independent  Counsel.   If 
we're  doing  something  with  the  FBI,  we  would  share  it 
with  them  as  another  investigative  agency.   When  it's 
another  investigative  agency,  it's  not  the  same 
thing.    It's  not  like  sharing  it  with  a  potential 
target  of  your  investigation. 
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1  MR.  GIBSON:    If  I  could  ask  a  question  to 

2  just  kind  of  clarify  that  response? 

3  You  know,  I  mean,  sharing  in  other  words 

4  with  another  law  enforcement  agency  is  one  thing. 

5  Sharing  it  with  somebody  else  is  another? 

6  THE  WITNESS:    Right. 

7  BY  MS.  FISHER: 

8  Q      You've  testified,  I  believe,  that  the 

9  transcripts,  the  unredacted  transcripts  were  provided 

10  to  the  White  House  to  Mr.  Cutler  specifically  on 

1 1  July  23,  1994.    Is  that  correct? 

12  A      Yes.    And  I  think  1  subsequently  pointed 

13  out  that  the  letter  was  addressed  to  Jane  Sherboume. 

14  Q      And  this  is  just  based  on  information 

15  that's  been  provided  to  you  as  to  when  these 

16  transcripts  were  given  to  the  White  House,  isn't  that 

17  right? 

18  A      That  is  true. 

19  Q      Tell  us,  if  you  would,  exactly  what  it  is 

20  about  those  transcripts  unredacted  going  over  to  the 

21  White  House  approximately  a  week  before  your  office 

22  concluded  its  investigation  that  you  find  to  be 


1  troubling? 

2  A      Well,  the  report  itself  wasn't  issued.   It 

3  creates  an  appearance  that  we  are  somehow  or  other 

4  cooperating  with  the  White  House  in  connection  with 

5  our  investigation,  which,  in  my  terms,  would  seem  to 

6  taint  our  office  both  personally  and  professionally. 

7  Q      Why  is  that? 

8  A      Well,  I  mean,  investigators  don't  do  that, 

9  I  guess,  is  the  term  that  I  would  use.   We're  not 

10  through  with  the  investigation.   If  I'm  not  mistaken, 

1 1  all  of  the  interviews  had  not  been  completed  at  the 

12  time.    It  allowed  that  information  to  be  shared,  if 

13  they  so  chose  to  do  so. 

14  Q      Anything  else? 

15  A      Not  that  comes  to  mind  immediately,  no. 

16  Q      Let  me  back  up  for  a  minute  because 

17  references  have  been  made  throughout  the  deposition 

18  to  sharing  information  with  targets  of  the 

19  investigation. 

20  Now  my  understanding,  and  tell  me  if  you 

21  agree  with  me,  my  understanding  is  that  the  Office  of 

22  Government  Ethics  was  asked  by  Secretary  Bentsen  to 
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analyze  the  question  whether  or  not  any  Treasury 
Department  officials  had  violated  ethics  rules  with 
regard  to  the  White  House-Treasury  contacts. 
Is  that  your  understanding? 

A      I  believe  that's  correct. 

Q      And  the  corollary  to  that  is  that  the  OGE 
was  not  asked  by  Secretary  Bentsen  to  analyze  the 
propriety  of  White  House  officials'  actions  with 
regard  to  those  Treasury- White  House  contacts. 
Is  that  your  understanding  as  well? 

A      I  guess  I'd  have  to  say  yes  to  that. 

Q      So  you'd  agree  with  me  that  White  House 
officials  were  not  among  the  subjects  of  OGE's,  and 
therefore  your  office's  investigation? 

A      I  guess  that's  so.    I  mean,  I  have  a 
problem,  if  you  would,  or  I  would  have  a  problem 
saying  that  some  contact  by  Treasury  with  the  White 
House  was  inappropriate  or  improper  ethically,  but 
that  there  was  nothing  wrong  on  the  other  side. 

Q      So  you  have  some  problem  distinguishing, 
setting  this  off  into  two  separate  investigations. 
Is  that  really  what  you're  saying? 
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A      No.    I  have  a  problem  in  a  sense  saying 
that  you  can't  have  unethical  behavior  by  a  Treasury 
employee  for  contacting  a  White  House  person,  and  the 
White  House  person  being  without  an  ethical  problem 
also.    I  don't  know  another  way  to  say  that. 

Q      Is  it  still  your  answer,  nevertheless, 
that  the  White  House  officials  were  not  subject  to 
the  investigation? 

A      Right.   Nobody  in  the  White  House  was  a 
target  or  a  subject  of  our  investigation. 

Q      Certainly  Lloyd  Cutler  was  not  a  target  or 
a  subject  of  the  investigation  your  office  was 
conducting,  correct? 

A      No,  he  was  not. 

Q      Now,  you  mentioned  earlier  that  not  all  of 
the  interviews  were  completed  as  of  the  time  that  the 
transcripts  were  sent  over  to  the  White  House  on 
July  23,  1994. 

To  your  knowledge,  how  many  depositions 
were  conducted  during  the  entire  course  of  this 
investigation  by  your  office  and  the  Treasury  IG's 
office? 
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1  A      A  specific  number  1  don't  recall.   I 

2  believe  it  was  like  27. 

3  Q      Approximately  27? 

4  A      About  27. 

5  Q      How  many  were  yet  to  be  conducted  as  of 

6  July  23,  1994? 

7  A      I  believe  it  was  two.    Ludwig,  the  Office 

8  of  the  Comptroller  of  the  Currency,  and  Secretary 

9  Bentsen. 

10  Q      Did  either  of  those  two  witnesses  work  at 

1 1  the  White  House  as  of  July  23,  1994? 

12  A      Secretary  Bentsen,  he's  appointed  by  the 

13  President. 

14  Q      Worked  at  the  Department  of  the  Treasury. 

15  A      Worked  at  the  Department  of  the  Treasury. 

16  Q      And  the  Office  of  the  Comptroller  of  the 

17  Currency,  that  is  a  part  of  the  Treasury  Department? 

18  A      Treasury  also. 

19  Q      Not  part  of  the  White  House? 

20  A      No,  it's  not  part  of  the  White  House. 

21  Q      Do  you  have -- strike  that. 

22 So  it's  fair  to  say  then  that  all  of  the 
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1  White  House  witnesses  to  be  interviewed  or  deposed  as 

2  part  of  your  investigation  had  already  been 

3  interviewed  or  deposed  as  of  the  time  that  the 

4  transcripts  went  over  to  the  White  House  on  July 

5  23rd? 

6  A      I  believe  that  is  true,  yes. 

7  Q      So  no  one,  no  White  House  official  had  any 

8  opportunity  to  change  his  or  her  testimony  provided 

9  to  your  office  as  a  result  of  having  reviewed  other 

10  people's  transcripts,  right? 

1 1  MR.  GIBSON:    If  I  could  just  clarify,  in 

12  relation  to  their  investigation. 

13  MR.  KRAVITZ:    In  relation,  right.    Well, 

14  let  me  rephrase  the  question. 

15  BY  MR.  KRAVITZ: 

16  Q      Would  you  agree  that  no  White  House 

17  official  had  any  opportunity  to  change  the  testimony 

18  that  he  gave  at  a  deposition  to  your  office  or  the 

19  Treasury  IG's  office  as  part  of  this  investigation, 

20  as  a  result  of  having  reviewed  any  other  White  House 

21  official's,  or  anybody  else's  deposition  transcript? 

22  A      I  believe  that's  true. 
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1  Q      They  were  already  under  oath  on  the  record 

2  before  these  transcripts  went  over  to  the  White 

3  House,  right? 

4  A      For  the  purposes  of  our  investigation, 

5  that's  true. 

6  MR.  GIBSON:    If  I  could  just  clarify  for 

7  the  record  here  for  a  moment,  we've  been  asked  to 
provide  a  letter  informing  the  Committee  whether 
there  were  any  depositions  of  any  White  House 
personnel  that  were  taken  after  7/23/94  and  we  will 
do  so. 

MR.  KRAVITZ:    Thank  you. 
BY  MR.  KRAVITZ: 

Q  Have  the  unredacted  transcripts  of  all  of 
the  depositions  taken  as  part  of  your  investigation 
been  provided  to  the  Congress? 

A      I  believe  the  answer  to  that  is  yes. 

Q      And  all  of  the  unredacted  transcripts  of 
your  depositions  have  also  been  provided  to  the 
Office  of  Independent  Counsel,  correct? 

A      Yes,  that  is  true. 

Q      And  would  you  agree  then  that  if  anyone, 
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at  any  time  since  July  23rd,  1994,  has  changed  his  or 
her  testimony  as  a  result  of  transcripts  having  gone 
over  to  the  White  House,  that  that's  going  to  be 
available  for  all  of  us  to  review? 
A      I  guess  I  would,  yes. 

MR.  GIBSON:    Go  off  the  record  for  a 
moment. 

(Discussion  off  the  record.) 
THE  WITNESS:    I  do  not  have  any  idea  what 
the  Independent  Counsel  is  doing  with  this  stuff  so 
somebody  may  question  something. 
BY  MR.  KRAVITZ: 
Q      Now,  the  IG  offices  provided  a  report  to 
the  OGE  on  July  29,  1994,  is  that  correct? 
A      That  was  the  final  report,  yes. 
Q      And  that  was  the  factual  report  based  on 
review  of  documents  and  on  sworn  depositions  that 
were  taken  by  both  IG  offices,  correct? 
A      Yes,  it  was. 

Q      Was  that  report  influenced  or  affected  in 
any  way  by  any  White  House  official  who  had  reviewed 
transcripts  that  were  sent  over  to  the  White  House  on 
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1  July  23rd,  1994? 

2  A      Not  to  my  knowledge. 

3  Q      So  to  your  knowledge,  the  transmission  of 

4  transcripts  on  July  23rd,  1994,  to  the  White  House 

5  had  no  effect  on  the  content  of  their  final  report 

6  issued  by  your  office  and  the  Treasury  IG's  office  on 

7  July  29,  1994,  is  that  right? 

8  A      I'm  aware  of  no  specific  circumstances 

9  that  might  have  impacted  it. 

10  Q      If  these  transcripts  had  not  been  sent 

1 1  over  to  the  White  House  on  July  23,  1994,  when  in  the 

12  regular  course  would  White  House  officials  have  had 

13  access  to  these  transcripts? 

14  A      Subsequent  to  the  completion  of  the 

15  report.   And  Secretary  Bentsen  made  his  public 

16  statement  on  July  30th,  which  therefore  made  it  sort 

17  of  FOIA'able.    In  the  normal  course  of  business, 

18  other  than  him  being  interviewed,  there  was  really, 

19  going  back  to  where  we  started  out,  and  it  really 

20  didn't  involve  the  White  House.    It  involved  improper 

21  contacts  by  Treasury,  so  I  don't  know  why  the  White 

22  House  would  have  needed  it  at  all. 
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1  Q      Were  the  transcripts,  the  deposition 

2  transcripts  were  provided  to  the  Senate  at  some  point 

3  in  late  July,  is  that  right? 

4  A      They  were  provided.    I  don't  know  whether 

5  it  was  late  July  or  early  August. 

6  MS.  FISHER:    Are  you  talking  about 

7  unredacted  transcripts? 

8  MR.  KRAVITZ:    We  got  the  redacted 

9  transcripts. 

10  MS.  FISHER:    Right.    So  redacted 

1 1  transcripts  were  provided. 

12  THE  WITNESS:    I  was  not  drawing  a 

13  distinction.    I  know  we  provided  it.    I  don't  recall 

14  which  it  was.    I  know  there  was  a  subsequent  flap,  if 

15  you  will,  over  that. 

16  BY  MR.  KRAVITZ: 

17  Q      All  right.    We  know  the  redacted 

1 8  transcripts  were  sent  to  the  Senate  in  late  July, 

19  early  August. 

20  Were  the  transcripts  otherwise  available 

21  to  anyone  other  than  specific  witnesses  who  had 

22  access  to  their  own  transcripts? 


191 

127 

1  What  if  just  someone,  just  some  member  of 

2  the  public  wanted  to  look  at  these  things? 

3  A      They  would  not  have  been,  unredacted 

4  transcripts  would  not  have  been  available  to  the 

5  public. 

6  Q      Would  redacted  transcripts  have  been 

7  available  to  the  public? 

8  A      I  believe  so,  but  I'm  not  completely  clear 
as  to  whether  there  may  have  needed  to  be  additional 
redactings  prior  to  them  being  released  publicly. 
Personal  privacy  type  stuff 

Q      If  you  had  been  contacted  on  July  30, 
1994,  when  the  report  was  complete,  the  investigation 
was  complete,  if  you  had  been  contacted  by  Mr.  Cutler 
on  that  day,  and  asked  for  copies  of  the  deposition 
transcripts,  what  would  your  proper  response  have 
been? 

A      I  would  have  referred  him  to  the  Treasury 
Inspector  General. 

Q      Why  is  that? 

A      They're  the  ones  that  published  the 

report. 
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1  Q      And  what  do  you  think  the  proper  response 

2  would  have  been  by  the  Treasury  Inspector  General  to 

3  such  a  request  on  that  day? 

4  A      1  don't  know. 

5  MR.  GIBSON:    Let  me  just  ask  a  question. 

6  Are  you  familiar  with  the  Treasury 

7  Department's  rules  and  regulations  on  release  of 

8  information? 
THE  WITNESS:    No,  I'm  not.    But  my  thought 

being  it  would  go  back  to  something  I  said  awhile 
ago,  and  that  was  this  investigation  was  performed  to 
determine  ~  this  is  what  you  said  —  the  ethicalness 
or  lack  of  ethicalness  of  conduct  by  Treasury 
employees  in  contacting  White  House  people. 

So,  in  my  mind,  I  would  have  questioned 
why  does  Mr.  Cutler  need  it,  issued  or  otherwise. 
BY  MR.  KRAVITZ: 

Q      Were  you  aware  that  Mr.  Cutler  was 
conducting  an  investigation  of  his  own  into  the 
propriety  of  White  House  officials'  conduct  in 
relation  to  the  Treasury- White  House  contacts? 

A      Vaguely,  yes. 
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1  Q      Were  you  aware  that  Mr.  Cutler  had  been 

2  asked  to  report  to  Congress  as  to  the  findings  of  his 

3  internal  investigation? 

4  A      I  do  not  recall  that. 

5  Q      And  so  in  reaching  your  opinions  as  to  the 

6  propriety  of  transcripts  being  released  to  Mr. 

7  Cutler,  you've  not  taken  into  account  Mr.  Cutler's 

8  own  on-going  investigation  and  his  obligation  to 

9  report  to  Congress. 

10  Is  that  right? 

11  A      Well,  kind  of  yes  and  no. 
12 

13 
14 
15 
16 
17 
18 
19 
20 
21 

22 
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1  EVENING     SESSION 

2  (6:00  p.m.) 

3  BY  MR.  KRAVITZ: 

4  Q      How  could  you  have  taken  it  into  account 

5  if  you  didn't  know  about  it? 

6  A      Well,  that  part  is  the  part  that  1  believe 

7  I  was  answering  no  to. 

8  Yes,  we  recognized  early  in  the  process 

9  that  he  was  conducting  some  type  of  an  investigation 

10  there  in  the  White  House,  and  that's  why  they  wanted, 

1 1  from  the  very  beginning,  to  obtain  the  transcripts 

12  which  of  course  we  said  no  to  early  on. 

13  And  it's  referenced  in  either  my  personal 

14  notes  or  in  the  E-mail  that  they  had  a  problem 

15  because  the  only  way  that  they  could  get  the 

16  information  from  our  interviews  was  to  interview  the 

1 7  people  themselves  or  to  get  the  transcripts  from  us. 

18  And  if  they  interviewed  the  people 

19  themselves,  the  appearance  of  the  problem  was  that 

20  they  were  trying  to  influence  witnesses  in  our 

21  investigation. 

22  And  if  they  got  the  transcripts  from  us, 
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well  then  it  would  certainly  look  like  they  were 
trying  to  influence  our  investigation. 

And  so  it  was  acknowledged  right  at  the 
very  beginning  that  they  had  a  problem,  that  our 
position  was  that  if  they  wanted  the  information  from 
these  very  same  people  that  we  were  getting,  they 
were  going  to  have  to  interview  them. 

And  that  was  established  in  the  July  5th 
time  frame. 

Q      And  who  are  the  people  that  you  were 
referring  to  that  they  would  need  to  interview 
themselves?  You  mean  the  Treasury  and  RTC  officials? 

A      Precisely.   And  their  own  White  House 
people.   1  mean,  that  was  kind  of  I  think  spelled  out 
very  early  in  the  process  that  we  couldn't  share  this 
stuff  with  them  because  of  the  nature  of  what  we  were 
doing. 

Q      But  you  all  recognized  that  the  White 
House  was  in  a  difficult  position? 

A      Absolutely,  we  recognized  that. 

Q      In  terms  of  getting  access  to  information 
that  they  needed  without  appearing  to  be  intimidating 
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1  witnesses? 

2  A      Exactly,  yes.    We  were  aware  of  that. 

3  Q      Now,  1  want  to  talk  to  you  a  little  bit 

4  about  the  redacting  process  that  apparently  occurred 

5  some  time  late  in  July  1994. 

6  You've  testified  that  you  were  not 

7  involved  in  the  actual  redaction  process  itself.    Is 

8  that  right? 
A      That's  correct.   I  testified  I  wasn't  even 

in  town. 

Q      Okay.   And  so  you  were  not  involved  in 
setting  standards  for  what  type  of  information  would 
be  redacted  from  those  transcripts? 

A      No,  I  was  not. 

Q  But  you've  testified  that  you've  reviewed 
the  transcripts  or  some  of  the  transcripts  after  they 
were  redacted.   Is  that  right? 

A      Yes,  I've  looked  at  some  of  them,  yes. 

Q      And  do  you  have  a  general,  can  you 
generally  describe  for  us  what  type  of  information 
was  redacted  from  the  deposition  transcripts? 

A      The  one  that  specifically  comes  out  that  I 
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1  recall  had  got  at  the  specific  number  of 

2  investigations,  referrals  that  were  being  discussed. 

3  Q      You  mean  the  fact  that  there  were  nine 

4  criminal  referrals? 

5  A      Yes,  I  believe  that's  the  number. 

6  Q      Anything  else  come  to  mind  as  the  type  of 

7  information  that  was  redacted? 

8  A      As  I  recall,  Ellen  Kulka  wanted  to  redact 

9  the  President's  name,  and  we  would  not  agree  with 

10  that,  since  that  was  basically  known  information  at 

1 1  the  time,  a  public  figure  or  something  like  that.    I 

12  don't  recall  the  exact  legal  basis  that  we  argued 

13  that. 

14  Q      Well,  let  me  ask  you  about  that. 

15  Certainly  by  late  July,  1994,  it  was 

16  widely  known  among  the  public  that  that  were  nine 

17  criminal  referrals  that  were  made  to  the  Department 

18  of  Justice  in  the  fall  of  1993,  correct? 

19  A      I  don't  know  whether  it  was  widely  known. 

20  It  had  been  reported  that,  reported  that, 

21  but  that  is  not  something  that  the  RTC  had 

22  acknowledged  publicly. 


1  Q      So  it  was  the  RTC's  position  that 

2  information  which  even  though  it  had  been,  it  had 

3  been  released  publicly  in  an  unauthorized  way,  had  to 

4  be  viewed  as  privileged  or  confidential  if  the  RTC 

5  had  not  formally  released  the  information. 

6  Is  that  right? 

7  A      I  believe  that's  the  case.   RTC  had  not 

8  acknowledged  formally  and  publicly  that  information. 

9  Q      And  that's  why  the  number  nine  was 

10  redacted  from  the  deposition  transcripts,  correct? 

1 1  A      Yes,  the  exertion  of  privilege,  1  guess. 

12  Q      Now  what  other  information,  other  than  the 

13  fact  that  there  were  nine  criminal  referrals,  was 

14  redacted  from  the  transcripts? 

15  A      That's  really  all  that  I  recall. 

16  Q      So  is  it  fair  to  say  that  this 

17  confidential  information,  confidential  RTC 

18  information  that  was  ultimately  redacted  from  the 

19  deposition  transcripts  was  information  which  although 

20  not  formally  released  by  the  RTC  previous  to  that 

21  time,  was  information  that  was  still  in  the  public 

22  domain  as  of  July  1994? 
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A      That  would  be  speculation  since  I  don't 
recall,  you  know,  other  than  that  one  piece  of  the 
nine,  the  number,  I  really  don't  recall  the  substance 
of  what  the  redactions  were. 

Q      Let  me  ask  you  this,  let  me  ask  it  this 
way. 

Do  you  know  of  any  information,  any 
confidential  RTC  information  that  was  ultimately 
redacted  from  any  of  those  deposition  transcripts 
that  was  not  already  in  the  public  domain  as  of 
July  23,  1994? 

A      I  don't  recall  anything  with  any  level  of 
specificity  in  terms  of  what  it  was,  but  there  was  an 
addition  or  an  amendment  to  Leon  Curtis'  statement 
that  I  believe  that  we  redacted  part  of  because  it 
was  very  sensitive. 

And  like  I  say,  I  can't  remember  the 
substance  of  it,  but  I  just  recall  that  he  had  sent 
in  a  E-mail  suggesting  a  certain  change  to  his 
statement  that  was  meaningful.   Now  whether  that  was 
redacted  or  not,  I  don't  recall. 

Q      Okay,  let  me  rephrase  the  question  this 
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way. 

Can  you  identify  for  us  any  confidential 
RTC  information  contained  in  any  of  those  deposition 
transcripts  that  was  ultimately  redacted? 

A      No. 

Q      But  which  was  not  already  in  the  public 
domain  as  of  July  23rd,  1994? 

A      No,  I  cannot  do  that. 

Q      Do  you  know  of  any  evidence  that  anyone, 
any  White  House  official  ever  used  any  confidential 
RTC  information  contained  in  those  deposition 
transcripts  for  any  improper  purpose? 

A      No,  I  do  not. 

Q      Do  you  have  any  information  that  any 
confidential  RTC  information  contained  in  any  of  the 
deposition  transcripts  was  ever  transmitted  to  a 
subject  of  the  RTC's  underlying  investigation? 

A      No.   Not  that  I  recall. 

Q      Let  m.e  ask  you  some  questions  about  a  one- 
page  document  that's  Bates  stamped  025252,  which 
you've  previously  identified  as  a  chronology  prepared 
by  Patricia  Black. 
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1  Is  that  correct? 

2  A      Yes,  I  understand. 

3  MR.  GIBSON:    May  I  interrupt.  Isn't  that 

4  A? 

5  MR.  KRAVITZ:    Well,  I'm  asking  him  about 

6  the  principal  document.   I'll  get  to  that.    I'm 

7  asking  him  about  the  regular  document. 

8  BY  MR.  KRAVITZ: 

9  Q      025252  is  a  one-page  chronology  prepared 

10  by  Patricia  Black,  is  that  correct? 

11  A      I  believe  it  was  prepared  by  Pat,  yes. 

12  Q      Now  you're  looking  at  something  that  we've 

13  all  marked  025252A. 

14  A      Right. 

15  Q      Which  is  Ms.  Black's  chronology  with  some 

16  of  your  own  handwritten  additions. 

17  A      Correct. 

18  Q      When  did  Ms.  Black  prepare  025252? 

19  A      It's  dated  in  the  upper  left  hand  comer 

20  2/2/95,  so  I  would  assume  that  it  was  somewhere 

21  around  that  stage  of  the  game. 

22 Q      Were  you  present  when  Ms.  Black  prepared 

~  '                       ns" 

1  this  chronology? 

2  A      By  present,  I  mean,  was  I  working  or  was  -- 
3 

4  Q      Were  you  with  her  when  she  prepared  it? 

5  A      No,  I  was  not  standing  with  her  when  she 

6  prepared  the  document. 

7  Q      Were  you  consulted  when  Ms.  Black  prepared 

8  this,  to  your  knowledge? 

9  A      She  used  my  calendars. 

10  Q      So  your  calendars  were  consulted? 

11  A      Right. 

12  Q      But  you  weren't  consulted? 

13  A      Not  that  I  recall. 

14  Q      What's  your  understanding  of  the  purpose 

15  for  which  Ms.  Black  prepared  this  chronology? 

16  A      I  do  not  recall  what  that  was. 

17  Q      Well,  you've  seen  this  chronology  before 

18  today,  right? 

19  A      Yes,  1  have. 

20  Q      Did  Ms.  Black  give  it  to  you? 

21  A      No,  Fve  had  one  for  quite  some  time.    I'm 

22  trying  to  recall  whether  it  was  just  put  together 
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1  when  we  started  receiving  requests  for  copies  of 

2  documents  to  come  up  here.   I  just,  I  don't  remember 

3  exactly  when  it  was. 

4  Q      How  have  you  used  this  chronology  to 

5  refresh  your  memory? 

6  A      For  the  purposes  of  this.    Simply 

7  reviewing  it  and  looking  at  my  calendars,  and  looking 

8  at  the  other  documents  that  came  from  my  files. 
Q      Would  you  be  able  to  testify  today  about 

dates  of  meetings  or  participants  at  meetings  without 
this  chronology? 

A      Certain  parts  of  it,  yes. 

Q      Which  parts  would  you  not  be  able  to 
testify  about  without  this  chronology  that  you've 
already  testified  about? 

A      Well,  I  might  not  be  able  to  get  everybody 
who  was  at  a  meeting,  get  their  name  in  there.   I 
could  not  testily  factually  about  things  that 
occurred  during  the  week  of  my  absence.   By 
factually,  I  mean,  I  could  report  what  I  was  told  but 
not  what  I  heard  during  that  process. 

General  dates  of  meetings,  I  think  I  might 
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not  get  them  as  precise  if  I  didn't  reference  this, 
but  overall  I  think  I  could  get  it. 

Q      Did  you  have  a  meeting  with  Ms.  Black,  Mr. 
Adair,  Mr.  Blight,  Ms.  Herlihy  and  Ms.  Dwyer, 
recently  to  discuss  all  of  your  testimony  before  this 
Committee? 

A      Yes. 

Q      When  was  that? 

A      Thursday  or  Friday. 

Q      Of  last  week? 

A      Of  last  week. 

Q      How  long  did  that  meeting  last? 

A      I  was  in  and  out  of  that  meeting  a  couple 
hours,  three  hours.    That's  just  a  guess.   It  was 
something  like  that. 

Q      Who  called  that  meeting? 

A      I'd  say  probably  Patricia.   It  was  like  a 
collective  thing. 

Q      And  what  was  your  understanding  of  the 
purpose  of  that  meeting? 

A      Simply  to  talk  about  this  case  that  would 
help  us  refresh  our  memories. 
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1  Q      Was  the  chronology  025252  used  in  the 

2  meeting  last  week? 

3  A      Yes,  it  was. 

4  Q      How  was  it  used? 

5  A      Simply  as  a  chronological  basis  to  discuss 

6  what  had  gone  on  back  at  that  stage  of  the  game, 

7  back,  you  know,  a  year  ago  when  we  were  doing  this 

8  work. 

9  Q      What  did  you  all  talk  about  for  three 

1 0  hours? 

1 1  A      Different  aspects  of  the  things  that  are 

12  here.   In  other  words,  for  example,  you  know,  trying 

13  to  remember  what  was  discussed  at  a  meeting  with  OGE, 

14  what  was  discussed  at,  for  example,  the  investigative 

15  team's  meeting  at  ICC.    1  wasn't  there.   1  had  no 

16  idea  what  was  going  on,  and  I  don't  know  whether 

17  there  was  anything  of  substance  there. 

1 8  But  just  different  pieces  of  it  were 

19  talked  about.   That  was  all. 

20  Q      Were  there  any  subjects  discussed  during 

21  the  three-hour  meeting  last  week  on  which  people  had 

22  different  memories? 
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1  A      I'm  sure  there  were,  but  1  can't  say  that 

2  I  can  specifically  identify  anything. 

3  Q      Do  you  have  any  general  recollections  of 

4  what  those  divergent  memories  related  to? 

5  A      No,  not  really  offhand.   It  might  have 

6  been  a  specific  date  or  something  like  that  that  was 

7  going  on. 

8  Q      Did  it  ever  occur  to  you  that  this  meeting 

9  that  occurred  last  week  was  exactly  the  same  or 
almost  exactly  the  same  as  what  you  all  were 

1 1  criticizing  the  White  House  for  with  the  release  of 

12  these  transcripts? 

13  A      No. 

14  Q      Anyone  talk  about  that  last  week? 

15  A      Not  that  1  recall.   1  was  in  and  out  of 

16  the  meeting,  but  I  can't  imagine  why  it  would  have 

17  come  up. 

•8  Q      Wasn't  one  of  the  reasons  that  you  say  you 

19  were  troubled  by  the  release  of  transcripts  to  the 

20  White  House  that  witnesses  would  find  out  what  other 

21  witnesses  were  saying  before  they  went  and  testified 

22  somewhere? 
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1  A      I  guess  so.    That's  potentially  the 

2  situation.   I  don't  know  that  we  view  ourselves  as 

3  targets.   I  certainly  don't. 

4  Q      And  we've  already  said  that  ~  and  you've 

5  already  testified  that  you  didn't  hear  any  of  the 

6  White  House  people  as  targets  of  your  investigation, 

7  either,  right? 

8  A      Right. 
Q      You  knew  you  were  coming  to  testify  here 

today,  right? 

A      Yes. 

Q      And  in  fact  the  purpose  of  the  meeting  was 
to  prepare  for  your  testimony  here  today? 

A      Right. 

Q      When  did  you  add  the  handwritten  notes  to 
Ms.  Black's  chronology? 

A      This,  this  specifically? 

Q      The  document  that  we've  now  marked  as 
025252A? 

A      Yesterday  morning. 

Q      What  are  these  notations  based  on?   What's 
your  memory  of  these  events  that  you've  added  in  your 
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1  handwriting,  what's  that  based  on? 

2  A      Well,  just  different  documents  or 

3  knowledge  that  I  had  that  would  help  me  remember  some 

4  of  these  things.    Like  I  saw  the  June  27th  letter 

5  concerning,  it's  up  there  chronologically  from  Cesca 

6  to  Hansen  concerning  the  independence  of  his  counsel. 

7  Q      Let  me  give  you,  — 

8  A      So  I  just  inserted  that. 

9  Q      Let  me  give  you  an  example. 

10  Do  you  see  the  entry,  7-18  "started  giving 

11  transcripts  to  witnesses."  You  see  that? 

12  A      Yes. 

13  Q      How  do  you  know  that? 

14  A      I  believe  I  saw  that  in  an  E-mail  that  we 

15  had. 

16  Q      This  is  an  E-mail  that  you  all  were 

17  looking  at  last  week  at  the  meeting? 

18  A      I  believe  it's  an  E-mail  in  the  material 

19  that  came  out  of  my  files. 

20  Q      Okay. 

21  A      Or  one  that  I've  seen,  but  I  believe  it 

22  was  one  that  I  had  of  mine. 
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1  Q      What  about  the  entry  7/5,  July  5th,  Pat, 

2  Francine,  Sherboume  and  Cheston  meet  at  Treasury. 

3  A      Yes? 

4  Q      How  do  you  know  that? 

5  A      Pat  Black  told  me. 

6  Q      Now  is  that  something  that  you  all 

7  discussed  at  the  meeting  last  week? 

8  A      Well,  the  other  thing  is  that  of  course  is 

9  a  tag  onto  the  July  5  above,  also. 

10  Q      Okay,  but  is  the  meeting  at  Treasury  with 

1 1  Pat,  Francine,  Sherboume,  and  Cheston  something  ~ 

12  A      That  was  talked  about? 

13  Q      -- that  was  talked  about  at  the  meeting 

14  last  week? 

15  A      Yes,  to  some  extent  it  was. 

1 6  Q      And  was  it  based  on  that  conversation  that 

17  you  added  this  entry  to  the  chronology? 

18  A      No. 

19  Q      You  knew  about  it? 

20  A      Once  again,  that  goes  back  to  my  personal 

21  notes  that  you've  got  copies.   1  did  that,  and  if  1 

22  had  looked  and  seen  it  tagged  on  the  bottom  of  the 
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1  earlier  one,  1  wouldn't  have  written  it  down. 

2  Q      Fair  enough. 

3  I'm  going  to  ask  you  some  questions  about 

4  Francine  Kemer. 

5  I  believe  you  testified  that  her  formal 

6  position  is  counsel  to  the  Inspector  General  at  the 

7  Department  of  Treasury? 

8  Is  that  what  you  testified  to? 

9  A      1  honestly  don't  know  specifically  what  1 

10  call  her. 

1 1  Q      What  is  your  understanding  of  what  her 

12  formal  position  is? 

13  A      1  do  not  know  what  her  formal  position 

14  title  is.    She  works  within  the  office  of  general 

15  counsel  in  the  Department  of  Treasury,  but  her  key 

16  position  in  that  office  is  to  provide  legal  guidance 

17  and  advice  to  the  Office  of  Inspector  General. 

1 8  Q      Does  the  Office  of  Inspector  General  at 

19  the  Department  of  Treasury  have  its  own  general 

20  counsel's  office? 

21  A      Not  located  within  the  Office  of  Inspector 

22  General  to  my  knowledge,  unless  it's  something  that's 
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1  happened  very  recently. 

2  Q      But  as  of  the  summer  of  1994,  your 

3  understanding  is  that  the  IG's  office  at  Treasury  did 

4  not  have  its  own  counsel's  office? 

5  A      That's  correct. 

6  Q      It  used  lawyers  from  Treasury's  general 

7  counsel's  office? 

8  A      That's  correct. 

9  Q      And  it  was  in  that  capacity  that  Ms. 

10  Kemer  was  working  on  this  investigation? 

1 1  A      Yes,  to  my  knowledge. 

12  Q      Is  it  your  understanding  then  that  this 

13  was  not  a  unique  situation  in  which  a  lawyer  from  the 

14  general  counsel's  office  at  Treasury  was  detailed 

15  over  to  the  Inspector  General's  office  to  assist  in 

16  an  investigation? 

17  A      No.    This  is  how  they  conducted  business 

18  there  all  the  time.    The  thing  that  was  unique  was 

19  this  was  the  first  time  that  they  had  been 

20  investigating  our  boss,  which  made  it  particularly 

21  complicated. 

22 MR.  GIBSON:    Can  I  ask  you  to  clarify  that 
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1  question? 

2  MR.  KRAVITZ:    Sure. 

3  MR.  GIBSON:   Are  you  saying  that  that  is 

4  not  unique  actually  the  Department  of  Treasury  or  is 

5  it  unique  in  other  Executive  Branch  agencies,  the 

6  statutory  IGs? 

7  MR.  KRAVITZ:    I  meant  to  say  was  it  unique 

8  at  the  Department  of  Treasury. 

9  THE  WITNESS:   That's  how  I  answered  it. 

10  MR.  KRAVITZ:    Thank  you. 

1 1  BY  MR.  KRAVITZ: 

12  Q      When  you  testified  that  at  some  point  in 

13  the  middle  of  July,  I  think  you  said  it  was  July 

14  18th,  RTC  officials  who  had  given  depositions  as  part 

15  of  this  investigation  were  given  copies  of  their  own 

16  deposition  transcripts. 

17  Is  that  correct? 

1 8  A      Yes,  right  about  that  time  frame  is  when 

19  we  started  doing  it. 

20  Q      And  the  purpose  of  that  was  so  the 

2 1  witnesses  could  review  the  transcripts  and  inform 

22  you,  your  office  if  any  corrections  needed  to  be 
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1  made? 

2  A      Yes,  that's  what  that  was  for. 

3  Q      What,  if  anything,  were  the  RTC  officials 

4  told  at  the  time  that  they  were  given  their 

5  deposition  transcripts  as  to  whether  or  not  they 

6  could  share  those  transcripts  with  anyone  else? 

7  (Pause.) 

8  A      I  do  not  recall  specifically.   We  asked 
for  their  comments  on  them  back  if  I  recall  within 
one  day. 

Q      So  to  your  recollection,  at  the  time  that 
the  RTC  officials  were  given  copies  of  their 
transcripts,  they  were  not  told  anything  as  to 
whether  or  not  they  could  share  those  transcripts 
with  others,  correct? 

A      1  don't  have  a  specific  recollection  of 
that,  but  I  do  recall  that  even  before  we  ever 
started  conducting  interviews  of  anybody,  we  prepared 
a  piece  of  language  that  I  think  you'll  find  in  most, 
if  not  all  of  the  transcripts  that  we  tacked  on  at 
the  end  saying  that  we  would  like  them  not  to  discuss 

the  results  of  their  interview  with  anybody  except  of 
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1  course  we  recognized  that  there  are  others  conducting 

2  similar  type  of  investigations  and  our  asking  them 

3  not  to  discuss  with  other  people  was  not  intended  for 

4  them  to  refuse  to  discuss  it  with  another 

5  investigative  authority. 

6  So  each  of  these  people,  if  not  each  of 

7  them  substantially  all  of  them,  were  advised  that  we 

8  didn't  want  them  discussing  the  results  of  that  with 
others. 

Q      And  this  was  a  statement  that  was  read 
into  the  record  at  the  end  of  the  depositions? 

A      Read  in  or  I  guess  after  the  investigators 
read  it  a  few  times,  they  felt  that  they,  knew  it  well 
enough  that  they  could  sing  it  from  heart. 

Q      But  as  far  as  you  recall,  at  the  time  that 
the  actual  transcripts  were  given  to  the  witnesses, 
there  was  no  further  request  made  about 
confidentiality? 

A      I  do  not  recall  that,  no. 

*Q      Do  you  know  why  the  transcripts  of  the 
depositions  were  redacted  before  they  were  given  to 
the  Congress  back  in  July  or  August  of  1994? 
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1  A      I  don't  recall  specifically.   I  believe 

2  there  was  a  question  of  simply  getting  the  unredacted 

3  versions  printed,  but  I  don't  recall  the  details  of 

4  it. 

5  Q      I  don't  understand. 

6  A      Well,  I  guess  the  transcripts,  you  know, 

7  were  being  reproduced  for  the  purposes  of  the  report. 

8  And  I  guess  certain  of  them,  I  guess  that  was  the 

9  redacted  ones,  so  it  was  a  matter  of  getting 

10  unredacted  copies  prepared  to  send  up  here  and 

1 1  Treasury  was  doing  that,  to  my  knowledge,  so  I  guess 

12  ask  them  why  they  couldn't  get  them  up  here. 

13  Q      But  these  were,  the  redactions  that 

14  appeared  in  the  transcripts  that  came  to  Congress 

15  were  redactions  that  were  made  by  RTC  officials,  is 

16  that  correct? 

17  A      They  were  made  by  Patricia,  yes,  sir. 

18  Q      And  by  the  people  from  the  Office  of 

19  general  counsel? 

20  A      In  discussion  with  people  from  the  office 

21  of  general  counsel. 

22 Q      And  you  don't  know  why  the  Senate  was 
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1  provided  with  redacted  copies? 

2  A      I  have  no  knowledge.   I  don't  recall. 

3  Q      Mr.  Switzer,  I  have  in  front  of  me,  and 

4  I'm  going  to  show  you  in  a  minute,  a  copy  of  an  E- 

5  mail  that's  Bates  stamped  0368  and  0368.    I  think 

6  there  must  be  numbers  cut  off  on  the  right. 

7  But  in  any  event,  it's  an  E-mail  dated 

8  Wednesday,  August  3rd,  1994,  at  2:32  p.m.  from 

9  Patricia  Black  to  John  Adair,  Steven  Switzer,  and 

10  Clark  Blight.    Subject:  Transcripts/White  House 

1 1  Letter. 

12  I  want  to  direct  your  attention,  if  I 

13  could  — 

14  Well,  let  me  ask  you  first.    Do  you 

15  remember  receiving  this  E-mail  from  Ms.  Black? 

16  A      Yes.    I  mean,  I've  read  it  in  my  material. 

17  Q      In  the  third  paragraph  on  the  first  page, 

18  Ms.  Black  writes,  quote:    "I  think  that  Sherboume 

19  had  thought  that  there  was  not  a  definitive  reftisal, 

20  because  although  I  said  the  RTC  IG  would  not  agree  to 

21  that,  Kemer  was  more  sympathetic  to  the  problem  that 

22  Cutler  had.    Sherboume  and  Cheston  had  said  that  in 
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1  order  to  do  a  full  investigation  for  the  White  House, 

2  they  need  to  have  the  testimony  of  Treasury  and  RTC 

3  personnel,  but  if  they  tried  to  interview  them,  they 

4  were  afraid  that  they  would  be  accused  of  trying  to 

5  intimidate  people.    I  had  agreed  that  that  was  a 

6  potential  problem  byt  that  it  would  be  worse  for  us 

7  to  violate  our  normal  procedure  and  turn  over  the 

8  transcripts  before  the  report  was  finished.   Kemer 

9  thought  there  might  be  i;;oom  for  further  discussion 

10  but  I  did  not."   End  quot^. 

1 1  Did  you  ever  disc\iss  with  Ms.  Black  the 

12  conversation  that  actually  Occurred  between  herself, 

13  Ms.  Kemer  and  Sherboume  and  Cheston  that's 

14  summarized  in  this  E-mail? 

15  A      Yes.   On  July  the  6th,  I  believe,  you've 

16  got  my  personal  notes,  1  wrote  a  note. 

17  Q      Do  you  want  to  look  at  those? 

18  A      I  don't  have  to.    I  mean,  yes,  we 

19  discussed  her  meeting,  Patricia  and  Sherboume, 

20  Francine  and  Cheston  meeting  and  I  wrote  down  some 

21  pretty  detailed  notes  about  what  took  place  in  there. 

22 Q      Let  me  focus  your  attention  on  the  fact 


1  that  Ms.  Black  appears  to  be  referring  or  describing 

2  some  lack  of  clarity  as  to  whether  there  really  was  a 

3  refusal  to  provide  the  transcripts.   Specifically 

4  when  she  says,  I  think  that  Sherboume  had  thought 

5  there  was  not  a  definitive  refusal,  that  refers  to  a 

6  refusal  to  provide  the  transcripts  to  the  White 

7  House,  correct? 

8  Is  that  your  assumption? 

9  A      I  don't  read  that  to  indicate  that 

10  Patricia's  waffling.    I  think  Patricia's  simply 

1 1  saying  that  Sherboume's  confused. 

12  Q      That's  my  point. 

13  Did  you  discuss  with  Pat  Black,  at  any 

14  point  after  July  23rd,  after  the  date  that  the 

15  transcripts  went  to  the  White  House,  her  sense  that 

16  Jane  Sherboume  may  very  well  have  been  confused 

1 7  about  whether  or  not  the  RTC  refused  to  provide  the 

18  transcripts  to  the  White  House? 

19  A      No,  1  don't  recall  that  because  I  don't, 

20  based  on  my  understanding  and  the  notes  that  I  took 

21  from  my  conversations  with  Patricia,  following  her 

22  meeting  on  July  the  5th,  I  don't  think  there  was  room 
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1  for  Sherboume  not  to  understand  where  we  were  coming 

2  from. 

3  Q      How  about  ~  well,  would  you  agree  with  me 

4  that  this  E-mail  seems  to,  that  this  E-mail  indicates 

5  that  even  if  what  Ms.  Black  was  saying  was  clear, 

6  that  what  Ms.  Kemer  was  saying  at  that  meeting  could 

7  have  created  confusion  in  Jane  Sherboume's  mind? 

8  A      Could  have  in  terms  of  what  she  thought  of 

9  Ms.  Kemer,  but  I  don't  believe  there  was  any 

10  confusion  about  where  we  were  coming  from.    That 

1 1  would  of  course  be  speculative. 

12  Q      Did  you  ever  respond  to  this  E-mail  which 

13  is  marked  0368  and  then  there's  probably  a  number 

14  missing? 

15  A      Not  that  I  recall. 

16  Q      Have  you  ever  discussed  this  E-mail  with 

17  Patricia  Black? 

18  A      Now  wait  a  minute.    Say  that  number  again. 

19  Q      Well,  what  number  do  you  have  on  yours? 

20  A      I'm  looking  at  0609. 

21  MR.  GIBSON:    The  number  seems  to  be  cut 

22  off  on  the  first  page  of  this  copy. 
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1  THE  WITNESS:    You  said  something  about  a  6 

2  -  well  - 

3  MR.  KRAVITZ:    Well,  this  E-mail  may  appear 

4  in  different  files. 

5  THE  WITNESS:    Okay. 

6  MR.  KRAVITZ:    I've  got,  it's  a  Wednesday, 

7  August  3rd  E-mail  14:32  from  Black  to  Switzer  and 

8  Blight. 

9  THE  WITNESS:    Right,  okay. 

10  Did  I  respond?  No,  I  don't  recall. 

1 1  BY  MR.  KRAVITZ: 

12  Q      Have  you  ever  discussed  with  Ms.  Black? 

13  A      We  discussed,  when  we  looked  at  the  copy 

14  of  the  letter  that  we  got  to  see.   Some  place  amongst 

15  your  documents  there's  a  fax  that  officials  sent  back 

16  over  there  that's  got  a  typed  note  on  the  bottom  of 

17  it  to  Sherboume,  discussing  our  thoughts  on  their 

18  correspondence. 

19  Q      On  the  letter  from  Cutler  to  Riegle? 

20  A      Yes. 

21  Q      So,  what,  you  discussed  ~ 

22  A      Possibly  as  it  was  proposed. 
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1  0      What  was  that  discussion? 

2  A      Basically  capturing  the  substance  of  this 

3  language  up  here  where  we're  saying  that  the  wording 

4  that  they  have  in  there  is  written  in  such  a  fashion 

5  that  the  White  House  would  make  people  available  for 

6  interviews.   That's  their  tit.    Our  tat  would  be, 

7  we'll  give  you  copies  of  the  transcripts. 

8  In  other  words,  one  could  have  read  it  in 

9  that  fashion,  and  we  wanted  that  corrected  because 

10  that  was  not  the  case. 

1 1  Q      Okay.    But  you  never  had  any  substantive 

12  conversation  with  Ms.  Black  about  what  she  appears  to 

13  view  as  inconsistent  signals  having  been  given  to 

14  Jane  Sherboume  at  the  meeting  on  July  5th  regarding 

15  the  question  whether  transcripts  could  be  provided  to 

16  the  White  House? 

17  A      Yes,  I  had  detailed  discussions  with  her 

18  the  following  day  on  the  6th. 

19  Q      Okay,  I'm  talking  about  after  August  3rd. 

20  A      No,  nothing  that  I  recall. 

21  Q      How  about  after  July  23rd,  1994?   Did  you 

22  ever  discuss  Ms.  Black's  view  that  perhaps 
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1  inconsistent  signals  had  been  sent  to  the  White  House 

2  in  that  July  5th  meeting? 

3  A      Not  that  I  recall,  keeping  in  mind  that  I 

4  was  in  Texas  at  the  time.    When  1  got  back,  the 

5  general  reaction  of  the  people  was  the  amazement  of 

6  the  fact  that  the  transcripts  went  over  there  just  I 

7  think  spoke  for  itself  for  me. 

8  Q      Did  you  have  this  E-mail  with  you  at  the 

9  meeting  last  week  that  you  all  had  to  get  ready  for 

10  depositions? 

1 1  A      Yes,  I'm  sure  I  did. 

12  Q      Was  it  discussed,  to  your  knowledge? 

13  A      Not  specifically  it  was  not. 

14  Q      I'm  going  to  show  you  what  I  think  is 

15  marked  03689  and  03690,  which  is  an  August  3rd,  1994 

16  letter  from  Lloyd  Cutler  to  Senator  Riegle.    I 

17  believe  that's  the  final  version  of  the  letter  that 

18  you've  referred  to  previously. 

19  Have  you  seen  that  letter  before? 

20  A      3689?   Yes,  1  have. 

21  Q      Did  the  White  House  accept  all  of  the 

22  suggested  edits  to  the  letter? 
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1  A      Without  me  revisiting  exactly  what  we 

2  said,  I  don't  know. 

3  Q      Is  there  anything  about  the  final  version 

4  of  this  letter  which  you  find  to  be  misleading  or 

5  inaccurate  based  on  your  knowledge? 

6  A      Not  that  strikes  me  offhand,  no. 

7  MR.  KRAVITZ:    Thank  you.    That's  all  I 

8  have. 
MS.  FISHER:    I  have  just  a  few  follow  up 

questions. 

FURTHER  EXAMINATION 

BY  MS.  FISHER: 
Q      I  would  like  to  show  you  a  letter  marked 
6877  from  Steven  McHale  to  Jane  Sherboume  dated  July 
23rd,  1994,  which  we  discussed  earlier. 

Am  I  correct  in  saying  that  in  the  second 
paragraph  of  this  letter,  it  says  you've  agreed  that 
the  transcripts  we're  providing  to  you  will  not  be 
disclosed  publicly  or  shown  to  individuals  other  than 
Mr.  Cutler  who  may  be  called  as  witnesses  by  either 
Committee  until  such  time  as  we  advise  you  that  this 
restriction  is  no  longer  necessary. 
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1  A      Yes,  that's  what  it  says. 

2  Q      Do  you  have  any  knowledge  that  that 

3  restriction  was  ever  lifted? 

4  A      Not  personally,  no. 

5  I  mean  that's  something  I  guess  that 

6  Treasury  people  would  ~  I  mean,  that's  who  would 

7  have  the  answer  to  that. 

8  Q      But  you  have  no  knowledge  that  it  was? 
A      No. 

Where  McHale  gets  off  putting  restrictions 
on  the  use  of  IG  documents  is  a  little  strange  too. 
Usually  we  do  that  for  our  documents. 

Q      And  in  fact  some  of  these  transcripts  were 
RTC  transcripts? 

A      Yes.    Plus  they  were  all  part  of  the 
investigative  report  that  was  the  IG's  report. 

Q      Right. 

In  this  letter  that  Mr.  FCravitz  was  just 
questioning  you  about,  August  3,  1994  letter  from  Mr. 
Cutler,  in  the  second  paragraph  on  the  second  page, 
it  states  "these  transcripts  were  used  by  me  and  my 
staff  to  complete  my  review  of  these  matters  and 
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1  prepare  my  congressional  testimony.    We  did  not 

2  provide  copies  to  anyone." 

3  Is  that  correct? 

4  A      That's  what  it  says. 

5  Q      And  that  appears  to  be  consistent  with  the 

6  restriction  placed  on  the  transmittal  of  the  ~ 

7  A      Except  for  whoever  his  staff  is. 

8  Q      Except  for  this. 

9  A      This  says  going  to  her,  and  it  can  be 

10  shared  with  Cutler,  and  Cutler  is  saying  me  and  my 

1 1  staff  have  used  them,  so  his  staff  is  Jane 

12  Sherboume,  and  everything's  cool. 

13  Q      And  would  you  agree  that  the  statements  of 

14  this  article  attributed  to  Mr.  Cutler  of  May  5,  1995, 

15  which  we  discussed  earlier,  that  Lloyd  Cutler 

16  acknowledged  this  week  that  the  depositions  were  used 

17  to  identify  discrepancies  in  the  recollection  of 

18  presidential  aides  for  congressional  hearings,  and  it 

1 9  goes  on  to  say  that  Mr.  Cutler  said  if  we  found 

20  inconsistencies,  we  would  go  back  to  the  White  House 

21  officials  and  go  back  over  testimony  they  gave  us, 

22  and  then  we  would  say  we  have  heard  other  reports. 
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1  Is  that  inconsistent  with  what  you 

2  understand  Mr.  Cutler's  letter  to  suggest  on  August 

3  3rd,  1994,  that  statement  which  the  press  attributes 

4  to  him? 

5  MR.  KRAVITZ:    Is  that  a  question  that  this 

6  witness  needs  to  answer? 

7  MS.  FISHER:    You  were  asking  him  the  same 

8  kind  of  questions. 

9  THE  WITNESS:    It  sort  of  seems  to  me,  yes. 

10  BY  MS.  FISHER: 

11  Q      I  believe  that  you  testified  in  response 

12  to  --  oh,  sorry. 

13  (Pause.) 

14  The  unredacted  copies  of  the  transcripts 

15  were  released  prior  to  White  House  officials  or 

16  others  testifying  before  the  Committee  on  Banking, 

17  Housing  and  Urban  Affairs,  pursuant  to  Senate 

18  Resolution  229. 

19  Is  that  your  understanding? 

20  A      I  believe  that's  true. 

21  Q      I  believe  that  you  told  Mr.  Kravitz  that 

22  it  was  your  recollection  that  all  but  two  interviews 
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1  had  been  concluded  by  the  time  that  the  transcripts 

2  went  over  to  the  White  House  on  July  23rd. 

3  A      Yes,  I  think  that's  what  I  said,  Ludwig 

4  and  Bentsen. 

5  Q      And  the  two  were  Ludwig  and  Bentsen. 

6  Is  it  possible  that  during  the  two 

7  remaining  interviews  that  were  being  conducted,  or 

8  during  the  final  editing  of  the  report,  the  IG  could 

9  have  decided  to  interview  more  individuals,  including 

10  White  House  employees,  before  the  final  report  was 

1 1  issued? 

12  A      Sure. 

13  Q      So  in  that  case  ~ 

14  A      I  mean,  the  decision  to  interview  Ludwig 

15  was  made  very  close  to  the  last  minute. 

16  Q      And  the  same  could  have  been  true  of  a 

17  potential  decision  to  interview  other  White  House 

18  employees? 

19  A      Right. 

20  That's  kind  of  speculative,  but  --. 

21  MR.  GIBSON:    Before  we  move  on,  Steve,  for 

22  the  record,  was  anybody  else  interviewed  after  Ludwig 
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1  and  Bentsen,  just  to  put  it  in  context? 

2  THE  WITNESS:   Not  that  I  recall,  no. 

3  MR.  KRAVITZ:    Can  I  ask  one  follow  up 

4  question  on  that  subject? 

5  FURTHER  EXAMINATION 

6  BY  MR.  KRAVITZ: 

7  Q      Was  the  fact  that  no  other  White  House 

8  officials  were  deposed  after  Ludwig  and  Bentsen 

9  affected  in  any  way  by  the  fact  the  transcripts  had 

10  been  sent  to  the  White  House  on  July  23rd? 

1 1  A      Not  to  my  knowledge,  no. 

12  FURTHER  EXAMINATION 

13  BY  MS.  FISHER: 

14  Q      However,  the  point  is  is  that  they  were 

15  transferred  while  the  investigation  was  still  on- 

16  going  and  all  decisions  regarding  the  scope  of  the 

17  investigation  were  not  completed  at  that  time. 

18  Isn't  that  correct? 

19  A      Yes.    I  mean,  the  transcripts  were  given 

20  to  Treasury  about  the  21st. 

21  Q      Other  than,  I  believe  Mr.  Kravitz  asked 

22  you  some  questions  about  whether  there  was  any. 
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1  whether  you  had  any  knowledge  of  any  testimony  being 

2  changed  as  a  result  of  the  release  of  the 

3  transcripts. 

4  A      And  I  think  I  said  nothing  personal. 

5  Q      Because  you  didn't  take  it  upon  yourself 

6  to  go  compare,  is  that  correct? 

7  A      I  did  not  do  that. 

8  Q      And  isn't  it  true  that  there  could  have 

9  been  other  uses  of  this  confidential  RTC  information 

10  -- strike  that. 

1 1  Isn't  it  possible  that  the  White  House 

12  officials  who  received  the  confidential  RTC 

13  information  by  way  of  the  unredacted  transcripts  sent 

14  to  them  on  July  23,  1994,  could  have  used  that 

1 5  information  for  reasons  other  than  changing  their 

16  testimony? 

17  MR.  KRAVITZ:    Are  you  asking  this,  I  mean, 

1 8  I  object. 

19  MS.  FISHER:    There's  a  possibility. 

20  MR.  KRAVITZ:    Well,  I  object. 

21  MS.  FISHER:    Well,  object. 

22 MR.  KRAVITZ:    I  object  to  this  question  as 
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1  completely,  I  mean,  it's  just  the  rankest  speculation 

2  and,  you  know,  the  witness  has  testified  already  that 

3  he  has  no  evidence,  knows  of  no  evidence  that  any  of 

4  this  confidential  information  was  used  for  any 

5  improper  purpose. 

6  And  I  just,  you  know,  I  don't  know  why  at 

7  quarter  of  7:00  in  the  evening,  we  need  to  be  putting 

8  all  this  speculation  into  the  record.   It  serves  no 

9  productive  purpose. 

10  MS.  FISHER:    I  don't  believe  that  I 

1 1  requested  him  to  speculate,  but  that's  ~ 

12  MR.  KRAVITZ:    When  you  ask  a  question,  is 

13  it  possible  that,  that  calls  for  speculation. 

14  BY  MS.  FISHER: 

15  Q      Do  you  have  any  knowledge  that  this 

16  confidential  RTC  information  that  was  transmitted  to 

17  the  White  House  was  not  used  for  an  improper  purpose? 

18  A      No. 

19  Q      And  I  believe  it  was  your  testimony  that 

20  Ms.  Kulka  believed  that  this  information  that  she 

2 1  directed  be  redacted  from  the  deposition  transcripts 

22  of  RTC  employees  prior  to  the  issuance  of  the  final 
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1  report  was  considered  on  behalf  of  the  RTC  to  be 

2  confidential  non-public  information. 

3  Is  that  correct? 

4  A      Yes.    She  didn't  direct,  she  requested 

5  certain  redactions,  most  of  which  we  agreed  with,  but 

6  not  all.   That  was  the  basis. 

7  MS.  FISHER:    Okay. 

8  I  believe  that's  all  I  have. 

9  Thank  you. 

10  (Whereupon,  at  6:50  p.m.,.  Tuesday, 

1 1  October  10,  1995,  the  taking  of  the  deposition 

12  ceased.) 
13 

14 
15 
16 
17 
18 
19 
20 
21 
22 
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I,  JANE  W.  BEACH,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing 
deposition  was  duly  sworn;  that  the  testimony  of  said 
witness  was  taken  in  shorthand  and  thereafter  reduced  to 
typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 
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Counsel  to  the  Inspector  General 
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Alfonse  M.  D'Amato,  Chairman 

Special  Commitiee  to  Investigate  Whitewater  Development 

Corporation  and  Related  Matters 
534  Dirksen  Office  Building 
Washington,  D.C.  20510 


Dear  Chairman  D'Amato: 

On  behalf  of  Steven  A.  Switzer,  enclosed  is  an  errata  sheet  reflecting  changes  to 
the  transcnpt  of  his  deposition  taken  by  the  Staff  of  the  Special  Committee  on 
October  10,  1995.   In  light  of  the  fact  that  heanngs  are  scheduled  to  commence 
tomorrow,  I  have  taken  the  liberty,  by  copy  of  this  letter,  of  providing  a  copy  of 
the  errata  sheet  direcdy  to  Alice  S.  Fisher,  Associate  Special  Counsel  to  the 
Special  Committee,  and  to  Neil  E.  Kravitz,  Principal  Deputy  Democranc  Special 
Counsel. 

Page  114  of  Mr.  Switzer's  deposition  reflects  a  request  by  Mr.  Kravitz  for 
production  of  a  copy  of  the  RTC  Office  of  Inspector  General  invesaganon 
manual.   This  document  was  produced  to  the  Special  Comrmctee  on  October  12, 
1995. 

Please  contact  me  on  703-908-7807  should  the  staff  have  any  questions  regarding 
the  enclosure. 

Yours  very  truly, 


Fred  W.  Gibso, 
Senior  Attorney 


Steven  A.  Swit2er.  Deputy  Inspector  General 

Alice  S.  Fisher,  Associate  Special  Counsel 

Neil  E.  Kravitz,  Principal  Deputy  Democrauc  Special  Counsel 


I73S  N.  Lynn  Strew  ■  Raislyii,  VA  22209 


214 


DEPONENT     Steven   A.    Switzer    (October    10,    1995) 
Page    1    of    2 

ERRATA 


PAGE  LINE  CHANGE  FROM  CKANGE  TO  RE-\SON 


Delete. 'Fred  Gibson.  Esa.  from  rTia-icritv  counsel  lint 


Add"Frsd  W.  Gibson, _Jr./  Esc. 


Office  of  Inspector  General 


Resolution  Trust  Corooration 


1735  M.  Lvnn  Street 


To  correct 
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On  behalf  of  Oeoonent.' 


below  "On  behalf  of  the  Committee. 


^nf '■'. -I 


35  ?  office off  ices -^ranmar 

40  13  delete  1st  'of'  (2nd  '^ord  in  sent ence  1  grammar 
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Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

Deposition  of  JANE  LEY,  called  for  examination  pursu- 
ant to  notice  of  deposition,  at  3:31  p.m.  in  Room  640-A  of  the  Hart 
Senate  Office  Building  before  CARMEN  BUNCH,  a  Notary  Public 
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Minority  Principal  Deputy  Special  Counsel 
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3 
PROCEEDINGS 

MR.  O'CALLAGHAN:    Ms.  Ley,  my  name  is 
Michael  O'Callaghan.    I'm  counsel  with  the  Majority 
on  the  Special  Committee  administered  by  the  Banking 
Committee  to  conduct  an  investigation  involving 
Whitewater  Development  Corporation,  Madison  Guaranty 
Savings  and  Loan  Association,  Capital  Management 
Services,  Incorporated,  the  Arkansas  Development 
Finance  Authority  and  other  related  matters.    With  me 
also  is  Mark  Brenner. 

Section  (l)(b)(2)(e)  of  Senate  Resolution 
120  authorizes  the  investigation  and  public  hearings 
into  whether  the  report  issued  by  the  Office  of 
Government  Ethics  on  July  31,  1994  or  related 
transcripts  of  deposition  testimony  were  improperly 
released  to  White  House  officials  or  others  prior  to 
the  testimony  before  the  Committee  on  Banking, 
Housing  and  Urban  Affairs  pursuant  to  Senate 
Resolution  229,  or  were  used  to  communicate  to  White 
House  officials  or  to  others  confidential  information 
relating  to  Madison  Guaranty  Savings  and  Loan 

Association  or  Whitewater  Development  Corporation. 

4 

By  and  large,  that  will  be  the  focus  of 
today's  deposition.   This  deposition  is  in  advance  of 
public  hearings  that  will  most  likely  be  held  on  the 
subject.   If  you  need  a  break,  let  me  know  and  we'll 
be  happy  to  do  that.    If  you  don't  understand  a 
question,  I'll  rephrase  it.    The  testimony  you  will 
be  giving  will  be  under  oath  today.    The  stenographer 
will  prepare  a  record  of  the  questions  and  answers. 
The  deposition  will  be  treated  as  committee 
confidential  until  the  commencement  of  the  hearings. 

Prior  to  the  hearings,  you  will  receive  a 
letter  from  the  committee  telling  you  that  you  may 
come  to  the  Senate  to  review  the  transcript  of  your 
deposition  and  make  note  of  any  corrections  for 
transcription  on  an  errata  sheet. 

If  you  are  called  to  testify  at  public 
hearing,  you  will  be  permitted  to  have  a  copy  of  your 
deposition  transcript  four  days  in  advance  of  your 
testimony.    You  may  be  represented  by  counsel. 
Objection  to  the  form  of  questions  will  be  noted  for 
the  record.   Counsel  may  object  on  grounds  of 
privilege  or  relevance  and  the  committee  chairman  may 
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1  rule  on  objections  where  the  witness  refuses  to 

2  answer  a  question. 

3  Are  you  represented  by  counsel  today? 

4  THE  WITNESS:   Not  personally,  no. 

5  Ms.  Glynn  is  here  as  a  member  of  OGE  staff. 

6  MR.  O'CALLAGHAN:    And  Ms.  Glynn,  for  the 

7  record,  could  you  state  your  name  and  position. 

8  MS.  GLYNN:    My  name  is  Marilyn  Glynn,  and 

9  I'm  the  associate  general  counsel  at  the  Office  of 

10  Government  Ethics. 

1 1  MR.  O'CALLAGHAN:    Thank  you.    Would  you 

12  swear  in  the  witness,  please. 

13  Whereupon, 

14  JANE  LEY 

15  was  called  as  a  witness  and,  having  first  been  duly 

16  sworn,  was  examined  and  testified  as  follows: 

17  EXAMINATION 

18  BY  MR.  O'CALLAGHAN: 

19  Q      Could  you  please  state  and  spell  your  full 

20  name  for  the  record. 

21  A      Jane,  plain  Jane,  Ley,  L-e-y. 

22 
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1 

2  Q      And  your  present  business  address? 

3  A       1201  New  York  Avenue,  Northwest,  Suite  500, 

4  Washington,  D.C.  20005. 

5  Q      Who  is  your  current  employer? 

6  A      The  Office  of  Government  Ethics. 

7  Q      What's  your  position  there? 

8  A      Deputy  general  counsel. 

9  Q      Could  you  give  me  a  general  overview  of 

10  your  employment  history. 

1 1  A      Since  law  school  or  before? 

12  Q      The  entire  employment  history. 

13  A      Okay.    I  was  employed  during  --  as  soon  as 

14  I  became  eligible  to  be  employed  as  ~  I  worked  for 

15  the  First  State  Bank  of  Leoti,  Kansas  in  high  school 

16  for  three  summers. 

17  Q      You  can  tell  me  after  college,  that's 

18  fine. 

19  A      I  was  just  getting  to  the  feed  lot,  that 

20  was  next. 

21  Q      It  sounds  interesting.   If  you  would  like 

22  to  tell  us  about  it,  that  would  be  fine. 
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A      All  right.    No.    In  college  I  worked  for 
the  ~  in  the  summers  I  worked  for  the  county  clerk 
of  Wichita  County,  Kansas,  and  during  harvest  I  drove 
a  combine.   And  in  law  school  I  worked  for  the 
National  Endowment  for  the  Humanities  as  a  law  clerk 
for  two  years.    Following  law  school  I  worked  for  the 
Hawaii  State  Ethics  Commission  as  associate  director 
for  three  years  and  then  in  1979  I  came  to  the  Office 
of  Government  Ethics.    I  started  as  a  staff  attorney 
and  then  became  the  deputy  general  counsel  in  1988. 
That  might  be  ~  late  '80s,  one  of  those  years  in 
there.   And  that's  where  I'm  at. 

Q  And  can  you  give  me  a  brief  overview  of 
your  education  history,  where  you  went,  when  you 
graduated  and  what  you  studied? 

A      I  went  to  high  school  at  Leoti,  Kansas  in 
the  Wichita  County  High  School.    I  went  to  Kansas 
State  University,  which  is  part  of  the  Big  8,  where  I 
started  out  in  engineering  and  then  finished  up  with 
a  degree  in  political  science  and  history,  a  BS 
degree,  and  then  I  went  to  George  Washington 
University  for  law  school. 

Q      Have  you  had  any  other  kind  of  educational 
experience,  any  other  degrees? 

A      No  other  degrees,  but  on  occasion  I  would 
take  a  course  here  or  there. 

Q      From  what  you've  just  told  me,  you  were 
working  at  Office  of  Government  Ethics  between  March 
and  August  of  1994;  is  that  correct? 

A      Yes. 

Q      And  who  did  you  report  to  during  that  time 
period  at  Office  of  Government  Ethics? 

A      Well,  the  general  counsel  when  he  was 
there,  the  director. 

Q      Who  is  the  general  counsel  at  that  time? 

A      Gary  Davis. 

Q      You  said  "when  he  was  there." 

A      He  was  out  a  period  of  time  in  that  year 
because  of  ~  he  fell  off  a  ladder  and  broke  his 
bones  and  then  he  was  ill  and  then  he  took  a 
vacation,  but  it  was  a  bad  year  for  him. 

Q      Sounds  like  he  needed  a  vacation. 

A  Yes.  So  I  was  the  acting  general  counsel 
probably  as  much  as  he  was  there. 
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1  Q      Were  you  acting  general  counsel  during  the 

2  time  March  through  August  1994? 

3  A      In  part. 

4  Q      Part  of  that  time? 

5  A      Uh-huh. 

6  Q      How  about  during  July  of  1994? 

7  A      The  last  two  weeks  of  July  he  was  in  Italy 

8  so  I  would  have  been,  yes.    I  don't  know  where  ~  he 

9  might  have  ~  I  don't  know  about  the  first  two  weeks, 

10  but  I  certainly  know  he  wasn't  there  the  last  two 

1 1  weeks. 

12  Q      How  do  you  know  he  wasn't  there  the  last 

13  two  weeks? 

14  A      Because  he  was  in  Italy  and  because  I  was 

15  doing  his  job  and  mine  during  this  period  of  time 

16  when  a  lot  was  going  on. 

17  Q      When  you  say  "a  lot  was  going  on,"  what  are 

1 8  you  referring  to? 

19  A      Well,  we  had  --  our  office  was  reviewing 

20  transcripts  that  the  inspectors  general  at  Treasury 

21  and  RTC  were  providing  us  for  their  review  of  the 

22  contacts  of  the  Treasury  officials  with  the  White 

1  House.   There  were  a  number  of  other  issues  that  were 

2  bubbling  around  in  the  office  unrelated  to  this. 

3  Q      And  during  this  time  period,  March  through 

4  August  of  1994,  did  you  have  anyone  who  reported  to 

5  you? 

6  A      Well,  the  staff  of  the  general  counsel's 

7  office,  depending  on  whether  Gary  was  there  or  not. 

8  There  were  people  who  generally  work  with  me  but  are 

9  not  specifically  supervised  by  me. 

10  Q      Who  were  the  people  who  generally  worked 

1 1  with  you  at  that  time? 

12  A      Our  Congressional  affairs,  there  were  two 

13  attorneys  that  worked  on  legislative  matters  and  I 

14  would  generally  supervise  their  work  on  that  issue. 

15  Q      What  were  their  names,  I'm  sorry? 

16  A      Their  names? 

17  Q      Yes. 

18  A      Steve  McCleary,  Jim  O'SuUivan,  but  mostly 

19  Steve  McCleary.   Then  when  Gary  was  not  there,  then  I 

20  would  be  reviewing  whatever  anybody  at  the  general 

21  counsel's  office  was  doing. 

22  Q      So  you  didn't  have  any  specific  depufies  or 
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assistants  during  that  time? 

A      No. 

Q      Are  you  personally  aware  of  the  committee's 
document  request  to  the  Office  of  Government  Ethics? 

A      Yes. 

Q      Did  you  search  for  responsive  documents, 
notes,  reports,  memoranda? 

A      Yes. 

Q      Have  all  responsive  documents  been 
produced? 

A      That  I  had  any  —  that  I  know  of.    I 
understand  they're  still  looking,  doing  something 
with  computer  tapes. 

Q      Have  you  spoken  with  anyone  other  than  your 
counsel  prior  to  this  deposition  about  this 
deposition  or  the  subject  of  it? 

A      The  subject  of  it,  yes. 

Q      Who  have  you  spoken  with? 

A      I  spoke  to  the  director  and  the  deputy  ~ 
and  the  general  counsel. 

Q      Of  OGE? 

A      Yes. 

12 

Q      And  what  did  you  discuss? 

A      Well,  they  came  back  from  this  morning  and 
I  said  what's  the  drill,  and  they  discussed  the 
drill. 

Q      Did  they  discuss  the  substance  of  the 
deposition? 

A      They  discussed  —  they  indicated  the 
general  nature  of  the  questions  that  Steve  had  been 
asked,  Mr.  Potts  had  been  asked. 

Q      Did  they  touch  on  the  subject  areas? 

A      Well,  yes. 

Q      And  other  than  the  director  and  the  general 
counsel,  did  you  speak  with  anyone  else? 

A      Well,  people  knew  that  I  was  going  to  do 
it,  that  my  deposition  was  scheduled  for  today.    I 
spoke  to  the  counsel  to  the  RTC  IG  and  she  had 
mentioned  hers  was  tomorrow,  I  think,  and  I  said 
well,  mine  was  today. 

Q      And  did  you  discuss  with  anyone  what  your 
testimony  would  be  today? 

A      No. 

Q      Did  you  have  a  role  in  preparing  a  report 
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1  that  was  —  regarding  possible  improper  contacts 

2  between  the  White  House  and  Treasury  during  July  of 

3  1994? 

4  A      I  had  a  role  in  our  office's  analysis  of 

5  the  Treasury  contacts  with  the  White  House. 

6  Q      And  what  exactly  was  your  role? 

7  A      I  read  all  the  transcripts,  I  assisted  in 

8  the  drafting  of  the  analysis,  I  supervised  and 

9  coordinated  some  reading  of  transcripts  by  other 

10  staff  attorneys  to  make  sure  that  chronologies  were 

1 1  correct  and  nothing  was  misstated.   I  typed. 

12  Q      How  many  people  worked  on  the  production  of 

13  the  report? 

14  A      Primarily  two  people  worked  on  the 

15  production  of  the  written  document:   Myself  and 

16  Leslie  Wilcox.    However,  there  are  sections  of  the 

17  report  that  we  received  assistance  from  other 

18  attorneys  in  the  office.   We  had  one  —  I  had  one 

19  attorney  review  and  research  confidentiality  and  FOIA 

20  information. 

21  Q      What  was  this  attorney's  name? 

22  A      Stuart  Rick.    I  had  —  I  think  there  was,  I 


1  think  Ms.  Glynn  was  asked  to  read  drafts  just  of 

2  analysis,  and  I  also  had  ~  are  you  ready  for  all 

3  these  names? 

4  Q      Oh,  yeah,  please,  go  as  quickly  as  you 

5  want.    It's  all  being  recorded. 

6  A      Let  me  tell  you  what  they  did  first  and 

7  then  I'll  tell  you  who  they  were.   Then  at  one  point, 

8  1  got  a  number  of  people  in  the  general  counsel's 

9  office,  assigned  them  transcripts  from  individual  — 

10  each  would  get  like  two  or  three  individuals' 

1 1  transcripts.   They  were  to  read  those  transcripts  and 

12  be  very  familiar  with  those  transcripts.   Then  we 

13  gave  to  them  as  a  group  a  chronology  of  events  with 

14  our  description  of  what  happened  on  those  events,  and 

15  they  were  to  be  able  to  say  ~  to  check  that 

16  chronology  against  their  individual  transcripts,  they 

17  were  supposed  to  know  their  people  cold  so  that  we  — 

1 8  that  chronology  would  be  correct  and  that  we  had  not 

19  misstated  anything  that  somebody  had  said. 

20  So  there  was  a  working  team  of  people  who 

21  did  that. 

22  Q      Were  the  original  chronologies  set  up  using 
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the  transcripts  or  using  other  information? 

A      Yes,  the  original  ~  the  chronology  that  is 
in  the  format,  that's  in  the  record  was  set  up  by 
using  the  transcripts.    We  had  a  law  clerk  in  the 
summer  —  we  had  a  law  clerk  that  summer.    We  had, 
just  as  a  project,  had  him  go  back  through  newspaper 
articles  and  create  a  chronology  for  us  even  before 
we  were  doing  anything  else  because,  you  know,  just 
to  see  what  he  could  find  out  from  the  newspapers 
about  what  happened.    1  think  that  chronology  was 
produced  as  one  of  the  records. 

Q      You  said  Leslie  Wilcox  was  one  of  the  two 
people  who  helped  prepare  the  report  with  you? 

A      She  was  the  primary  drafter,  yes. 

Q      What  was  her  position? 

A      She  was  an  associate  general  counsel  as 
well. 

Q  When  did  you  first  learn  that  your  office 
was  requested  to  prepare  a  report  about  the  White 
House  Treasury  contacts? 

A      Our  deputy  general  counsel  came  down  the 
hall,  when  was  it,  when  was  that,  March  2  or  3,  he 


had  received  a  telephone  call  from  Mr.  Foreman  at 
Treasury  indicating  — 

MS.  GLYNN:    Deputy  director  you  mean? 
THE  WITNESS:    What  did  I  say?   I'm  sorry, 
deputy  director.    I  didn't  come  down  the  hall 
myself    He  had  received  a  call  from  Dennis  Foreman 
at  Treasury. 

BY  MR.  O'CALLAGHAN: 

Q      So  what's  his  name? 

A      Donald  Campbell,  Don  Campbell.   Late  in  the 
day,  said  he  had  received  a  call  from  Dennis  Foreman 
indicating  to  him  that  the  Secretary  was  going  to  ask 
us  to  do  this. 

Q      And  how  soon  after  did  he  tell  you  that  he 
had  gotten  a  call  from  Mr.  Foreman? 

A      Probably  just  hung  up  the  phone  and  walked 
down  the  hall  because  then  he  was  leaving  for  the 
day.    And  later  that  same  day,  I  then  got  a  call  from 
Mr.  Foreman,  who  also  told  me  that,  but  after  it  had 
hit  the  news. 

Q      And  what  did  Mr.  Foreman  relate  to  you  on 
the  phone  when  you  spoke  with  him  that  day? 
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1  A      Well,  I  certainly  can't  do  this  verbatim 

2  because  it's  been  too  long. 

3  Q      That's  fine. 

4  A      But  the  general  gist  of  what  he  said  was 

5  that  the  Secretary  was  going  to  ask  us  to  do  this.    I 

6  think  he  used  the  word  "investigate"  and  I  got  very 

7  clear  with  him  that  we  didn't  do  investigations. 

8  Q      So  you  corrected  him? 

9  A      I  did. 

10  Q      Did  you  discuss  anything  else  during  the 

1 1  phone  call  or  was  that  the  only  subject  of 

12  conversation? 

13  A      No,  the  only  subject  of  that  conversation 

14  was  what  the  Secretary  was  getting  ready  to  ask  us  to 

15  do  or  had  asked  us  ~  told  the  press  he  was  asking  us 

16  to  do  or  however  you  want  to  ~ 

17  Q      Did  he  specifically  relate  to  you  what  the 

18  Secretary  wanted  done,  what  his  understanding  was  of 

19  what  the  Secretary  wanted  done? 

20  A      Again,  my  general  recollection  is  that 

21  he  —  the  Secretary  wanted  us  to  look  at  what  was 

22  happening  there,  he  wanted  it  out  of  the  department 

18 

1  and  had  somebody  else  outside  of  the  department  to 

2  look  at  it. 

3  Q      Did  he  relate  to  you  why  the  Secretary 

4  chose  the  Office  of  Government  Ethics  to  look  at  this 

5  subject? 

6  A      He  did  not. 

7  Q      Have  you  since  learned  why  they  were 

8  chosen? 

9  A      Never  —  nobody  has  ever  told  me 

10  specifically,  no. 

1 1  Q      Are  you  aware  if  any  other  government 

12  entity  requested  OGE  conduct  a  review  or  report  about 

13  the  White  House-Treasury  contacts  in  question? 

14  A      Well,  we  had  gotten  a  letter  from  ~  or 

15  within  days,  I  can't  tell  you,  like  two  days  before 

16  or  three  days  after  but  sometime  in  that  same  general 

17  area  we  had  gotten  a  letter  from  Representative 

18  Leach. 

19  Q      Any  other  contacts? 

20  A      Not  that  I  can  recall.   That  doesn't  mean 

21  there  weren't,  but  nothing  ~  I  don't  recall  any 

22  others. 
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Q      I  understand  you  can  only  testify  as  to 
your  knowledge,  which  is  fine. 

A      Yes. 

0      Did  anyone  at  OGE  act  as  a  liaison  between 
the  Resolution  Trust  Corporation  inspector  general's 
office  and  the  Treasury  inspector  general's  office? 

A      Primarily  I  did. 

Q      Who  were  your  contacts  at  those  respective 
offices  or  who  did  you  deal  with? 

A      Well,  I  started  dealing  in  each  instance 
with  ~  by  setting  up  a  meeting  with  the  inspector 
general,  in  the  Treasury  it  was  the  acting  inspector 
general,  Mr.  Cesca,  and  he  had  a  staff,  Francine 
Kemer,  another  woman  whose  name  I  can't  remember  and 
maybe  an  investigator,  but  I'm  not  sure  about  that. 
Then  I  met  with  the  RTC  general  counsel, 
Mr.  Adair,  and  his  counsel,  Pat  Black,  and  probably  a 
couple  more  of  his  investigators.   My  guess  is  it  was 
probably  Steve  Switzer  and  Clark  Blight,  but  I 
can't  —  I'm  not  certain  who  it  was.    I  don't  have 
any  notes  from  the  meeting. 

Q      When  did  you  have  your  first  meeting  with 

20 
Treasury  IG  people? 

A      In  March  sometime. 

Q      Do  you  know  the  date? 

A      I  don't  know  off  the  top  of  my  head.   I 
might  be  able  to  reconstruct  it  someplace  but  I  don't 
know. 

Q      What  were  the  substance  of  discussions  at 
the  first  meeting  you  had  with  Treasury  IG's  office? 

A      What  OGE  didn't  do  was  the  primary  thing. 

Q      That  you  didn't  run  investigations? 

A      That's  right. 

Q      And  what  else  was  discussed? 

A      Well,  just  generally  what  the  possibiHties 
might  be  of,  if  the  independent  counsel  decided  that 
an  administrative  investigation  would  not  impede  his 
activities,  what  the  possible  scenarios  would  be. 

Q      Do  you  recall  what  some  of  the  scenarios 
were  that  were  run  over? 

A      That  an  investigation  would  be  done,  you 
know,  the  Secretary  could  ask  the  IG  to  do  an 
investigation.    We  had  suggested  upfront  that  since 
the  individuals  were  acting  as  RTC  employees,  that 
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1  the  RTC  inspector  general  be  involved,  too,  and  that 

2  we  could  provide  assistance  to  the  IGs  in  terms  of 

3  what  might  be  the  ethical  --  or  the 

4  standards-of-conduct  issues  or  statutory  issues  if 

5  that  became  --  that  would  be  involved  and  what  kind 

6  of  role  we  could  play. 

7  Q      Were  the  people  at  Treasury  IG  aware  that 

8  OGE  did  not  generally  conduct  investigations  when 

9  you  — 

10  A      I  think  so. 

1 1  Q      Why  did  that  subject  come  up?   Why  did  you 

12  feel  the  need  to  impart  that  you  didn't  conduct 

13  investigations  at  Treasury  IG? 

14  A      My  recollection  is  that  I  kept  being  angry 

15  reading  in  the  newspaper  that  we  were  conducting  an 

16  investigation,  so  1  would  say  that  to  anybody.    I 

17  would  start  any  conversation  off  with  that. 

18  Q      Okay.    And  you  said  that  you  all  suggested 

19  upfront  that  RTC  IG  be  involved  in  any  investigation? 

20  A      It's  my  recollection  we  suggested  that  to 

21  Secretary  Bentsen  when  we  got  back  to  him. 

22 Q      That  was  in  written  correspondence? 


1  A      I  believe  so,  yes. 

2  Q      During  the  period  March  through  July  up 

3  until  August  of  1994,  did  you  have  any  contact  with 

4  anyone  at  the  White  House? 

5  A      Probably  daily. 

6  Q      And  who  did  you  deal  with  at  the  White 

7  House? 

8  A      Primarily  I  would  deal  with  counsel's 

9  office,  Beth  Nolan,  Cheryl  Mills,  Kathi  Whalen. 

10  Q      Anyone  else  at  counsel's  office? 

11  A      1  may  have  been  contacted  by  ~  they  have 

12  people  there  who  borrow  to  help  them  review  financial 

13  disclosures  and  things.    I  may  have  gotten  a  call 

14  from  one  of  them  on  occasion.   1  don't  recall,  but 

15  that  could  have  happened. 

16  Q      Did  you  have  any  contact  with  anyone  at  the 

17  White  House  with  regard  to  the  White  House-Treasury 

1 8  contacts  that  OGE  was  reviewing  at  the  time? 

19  A      The  counsel's  office  or  the  White  House, 

20  I'm  not  sure  exactly  who  brought  it  in,  brought  in 

21  Jane  Sherburne  and  another  young  woman,  I  believe 

22  that  they  borrowed  from  the  State  Department  and 
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maybe  somebody  that  they  borrowed  from  the  Navy 
Department  to  do  their  internal  review.   And  I 
certainly  dealt  with  them. 

Q      If  the  other  people's  names  come  to  you 
during  the  course  of  the  deposition  ~ 

A      I  will. 

Q      Thank  you. 

A      If  I  could  see  my  phone  log,  I  can  tell  you 
who  they  are.   Sharon  Conoway.   The  woman  from  the 
Navy  is  not  going  to  come  to  me,  though.    I  know 
that.    I  kept  forgetting  it  at  the  time  as  I 
remember.   It  was  embarrassing. 

Q      You  said  that  they  were  working  on  an 
internal  review  or  investigation? 

A      I'm  sorry,  I  spoke  to  Mr.  Cutler  or  was  in 
meetings  with  Mr.  Cutler. 

Q      Going  back  to  Jane  Sherburne  and  Sharon 
Conoway,  what  did  you  do  in  connection  with  them? 
You  said  they  were  part  of  a  review  team  or  ~ 

A      It  was  my  understanding  that  the  White 
House  or  the  counsel's  office  had  asked  them  to  do 

the  internal  review  of  the  White  House  officials' 

24 
activities,  and  that's  what  they  were  doing.   And 
certainly  we  deaU  with  them  like  any  other  agency 
who  had  a  review  going  on  or  might  have  had  a  review 
going  on  of  their  employee's  conduct. 

Q      When  did  that  review  begin? 

A      I  don't  recall  exactly. 

Q      Was  it  about  the  same  time  as  the  OGE 
review,  before,  after,  during? 

A      Well,  it  certainly  was  going  on  at  the  same 
time.    I  don't  remember  whether  they  started 
something  before  Mr.  Fiske  said  okay  to  Treasury  IG 
and  the  RTC  IG  or  not.    I  simply  --  I  simply  can't 
recall  when  they  were  ~  when  they  started,  when  they 
showed  up. 

Q      What  type  of  discussion  did  you  have  with 
them  regarding  their  review? 

A      I  believe  there  was  an  initial  meeting  in 
Mr.  Cutler's  office  with  the  director  and  the  general 
counsel  and  myself  were  invited  over  there,  and  we 
just  discussed  generally  what  kind  of  support 
services  or  support  or  advisory  services  we  provided 
to  an  agency  that  was  conducting  its  own  review  of 
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1  employee  conduct. 

2  Q      So  in  "agency,"  are  you  including  the  White 

3  House  in  that  or  are  they  asking  about  another 

4  agency? 

5  A      No,  no.    Them  as  an  agency.   We  were 

6  treating  them  as  an  agency.   Then  after  that,  I  know 

7  that  Leslie  and  I  met  with  Jane  and  Sharon  and 

8  provided  them  some  focus  on  what  we  believed  which 

9  standards  of  conduct  might  be  involved  and  what  kinds 

10  of  issues  they  might  need  to  know  to  be  able  to 

1 1  make.   Again,  we  were  shooting  from  what  we  had  read 

12  in  the  paper  as  being  the  facts,  so  we  were  saying, 

13  you  know,  basically  worst-case  scenario,  these  are 

14  the  kind  of  issues  that  you  probably  need  to  address 

15  and  these  are  ~  which  are  the  provisions  of  the 

16  standards  of  conduct  would  be  applicable  here.    We 

17  did  the  same  thing  for  RTC  and  Treasury  actions. 

18  Q      When  did  the  meeting  with  the  White  House 

19  folks  take  place? 

20  A      With  these  two  or  which  meeting? 

21  Q      Well,  if  you  could  delineate,  you  said 

22  there  was  one  meeting  with  Mr.  Cutler.    When  did  that 


1  occur? 

2  A      Early  July. 

3  Q      Who  attended  that?   You  said  yourself,  the 

4  general  counsel? 

5  A      And  the  director. 

6  Q      And  who  — 

7  ^   A      Mr.  Cutler  --  Mr.  Cutler  is  the  only  one  I 

8  absolutely  know  for  sure,  but  there  were  other  bodies 

9  there,  so  it  probably  was  Jane  Sherburne  and  Sharon 

10  Conoway. 

1 1  0      And  anyone  from  any  other  agencies  or  was 

12  it  just  White  House  and  OGE  personnel? 

13  A      Well,  Sharon  Conoway  was  a  loan,  and  the 

14  woman  from  the  Navy  may  have  been  there  as  well.    I 

15  keep  saying  that  and  1  hope  she's  from  the  Navy,  but 

16  1  just  keep  thinking  Pentagon.    I'm  thinking 

17  spatially  now.    1  don't  recall  anybody  else  as  being 

18  there,  but  that  doesn't  mean  that  they  weren't.    I 

19  don't  have  any  notes  from  that  meeting,  either. 

20  Q      And  during  that  meeting,  you  said  that  you 

21  discussed  the  support  and  advisory  services  that  the 

22  OGE  might  be  able  to  provide  the  White  House? 
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1  A      Yes. 

2  Q      And  could  you  specify  what  type  of  services 

3  you  discussed  that  OGE  might  be  able  to  provide  them 

4  with? 

5  A      Well,  for  instance,  if  they  would  --  an 

6  agency  certainly  can  call  and  say  how  do  you  read 

7  this  particular  standard,  what  is  the  test  here,  what 

8  facts  do  we  need  to  have  ~  what's  hypothetically  a 

9  set  of  facts  that  would  support  this  or  support  that 

10  or  support  something  else.    If  an  agency  would  call 

1 1  and  say  the  following  things  —  an  agency  could  call, 

12  either  an  agency  ethics  official  or  an  IG  could  call 

13  and  say  we  have  the  following.    If  the  following 

14  factual  ~  if  the  following  facts  exist,  what  might 

15  apply,  how  might  it  apply,  what's  missing.    That's 

16  the  kind  of  thing  we  do  every  day,  and  we  would  have 

17  been  able  to  do  that  as  well  here. 

18  The  White  House  counsel's  office,  when  they 

19  reviewed  Governor  Sununu's  travel,  called  and  we  had 

20  the  same  sorts  of  conversations  then,  before  they 

21  issued  their  own  report. 

22 Q      And  did  you  provide  them  with  support  in 
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1  their  review,  their  internal  review? 

2  A      We  did  answer  questions  for  them  when  they 

3  would  call.    We  did  give  them  a  written  sort  of  list 

4  of  what  ~  the  areas  they  probably  would  have  to 

5  focus  on  to  be  able  to  either  say  something  did  or 

6  say  something  didn't  apply,  to  either  say  something 

7  applied  or  eliminate  it. 

8  Q      Did  you  supply  similar  lists  or  advisory 

9  services  to  Treasury  IG  and  RTC  in  their 

10  investigations? 

1 1  A      Yes,  yes,  I  did.    We  did,  yes. 

12  Q      So  basically  the  same  services,  same 

1 3  nature? 

14  A      At  that  level,  at  the  start,  yes. 

15  Q      Do  you  know  when  the  White  House  completed 

16  their  review? 

17  A      No.    I  know  -- 

18  Q      Do  you  know  if  they  did  complete  it? 

19  A      On  a  Thursday,  which  may  have  ~  I  know  it 

20  was  Thursday.    This  was  a  rough  two  weeks,  but  it  was 

21  Thursday,  it  was  in  the  afternoon  and  —  which  if 

22  Thursday  was  the  21st,  whatever  Thursday  was,  it 
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1  could  be  the  20th,  you  know,  whatever,  Leslie  Wilcox 

2  and  I  went  over  to  the  White  House  to  Lloyd  Cutler's 

3  office  and  Jane  Sherburne  and  Sharon  ~  Jane 

4  Sherburne  made  an  oral  proffer  of  what  they  had, 

5  their  facts,  and  asked  some  questions  about  analyses, 

6  you  know,  were  they  applying  certain  provisions 

7  properly,  et  cetera. 

8  So  something  had  ~  some  mass  of 

9  information  was  available  to  them  by  the  21st, 

10  Thursday,  whatever  Thursday  is. 

1 1  Q      And  what  was  the  purpose  of  the  meeting? 

12  Was  it  to  get  your  input  on  the  analysis  or  what 

13  was  ~  if  there  was  an  expressed  purpose? 

14  A      Our  purpose  for  attending  — 

15  Q      Correct. 

16  A      —  was  to  provide  sort  of  the  general 

17  assistance,  you  know,  analyses. 

18  Q      Guidance  in  analyses? 

19  A      Right.    Our  purpose  was  not  to  make  an  OGE 

20  determination  of  any  kind  or  blessing  of  any  kind. 

21  It  was  a  staff-to-staff  conversation. 

22 Q      What  were  your  impressions  of  their 
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1  analyses? 

2  A      Their  understanding  of  the  standards  of 

3  conduct  was  correct. 

4  Q      Did  they  present  you  with  any  written 

5  materials  with  regard  to  the  review  that  they  had 

6  conducted? 

7  A      At  that  time,  no. 

8  Q      At  any  time  subsequent  or  prior  to? 

9  A      We  did  see  some  written  materials  over  the 

10  weekend. 

1 1  0      And  which  weekend  are  you  referring  to, 

12  prior? 

13  A      The  following  weekend. 

14  Q      What  did  you  see? 

15  A      We  saw  draft  testimony  —  Mr.  Cutler's 

16  draft  testimony. 

17  0      Any  other  materials? 

18  A      No,  not  that  I  recall. 

19  Q      And  of  ~  the  draft  testimony  was  for  what 

20  testimony? 

21  A      For  his  testimony,  I  assume  to  the  House, 

22  whoever  he  testified  to  first. 
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1  Q      So  it  was  testimony  that  he  hadn't  given 

2  yet? 

3  A      Had  not,  yes. 

4  Q      Who  was  the  draft  of  the  testimony  provided 

5  to? 

6  A      Well,  Leslie  Wilcox  and  I  read  it.    I  think 

7  she's  the  one  who  went  down  on  the  street  comer  and 

8  got  it  when  somebody  sent  it  to  us. 

9  Q      Were  you  at  the  office? 

10  A      Yes. 

11  Q      Do  you  know  who  brought  it  over,  who 

12  delivered  it? 

13  A      I'm  not  sure  whether  ~  I  don't  remember 

14  for  sure.    I  believe  it  was,  although  I  can't  be 

15  certain,  I  believe  it  was  Sharon  who  brought  it  over 

16  and  Leslie  picked  it  up  on  the  street  comer  or  they 

17  may  have  faxed  it  or  something.    I'm  sorry,  I  just 

18  don't  recall  how. 

19  Q      That's  fine.   And  for  what  purpose  were  you 

20  provided  with  Mr.  Cutler's  draft  testimony  on  that 

21  Saturday? 

22 A      At  the  meeting  at  the  White  House,  I  said 


1  that  if  they  were  going  to  use  OGE  in  their 

2  testimony,  we  wanted  to  see  how  our  name  was  being 

3  used. 

4  Q      And  when  you  say  when  they  were  going  to 

5  use  OGE  in  the  testimony,  what  fashion  were  you 

6  referring  to  if  they  used  it  that  you  wanted  to  know 

7  about  it? 

8  A      Just  that.    If  they  were  going  to  use  it, 

9  we  wanted  to  see  what  they  were  ~  how  they  were 

10  characterizing  ~ 

11  Q      The  context? 

12  A      Any  role  or  what  we  had  said  to  them. 

13  Q      With  regard  to  their  report,  their  review 

14  or  with  regard  to  ~ 

15  A      In  Mr.  Cutler's  testimony. 

16  Q      Maybe  I'm  not  understanding.   You  were 

17  concerned  about  Mr.  Cutler's  references  to  OGE  in  his 

18  testimony;  is  that  correct? 

19  A      Yes,  if  it  was  going  to  be  in  his  written 

20  testimony,  we  were  concemed. 

21  Q      And  you  were  concemed  about  it  being  used 

22  in  what  context? 
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1  A      We  didn't  know  in  what  context  he  was  going 

2  to  use  it,  therefore,  we  simply  wanted  to  see  in  what 

3  context  he  was  going  to  use  it. 

4  Q      I  guess  what  I'm  trying  to  get  at  is  what 

5  context  did  you  anticipate  him  using  it  in  that  gave 

6  you  concern? 

7  A      Well,  it  gives  us  a  concern  every  time 

8  somebody  uses  us  in  any  context.    I'm  not  trying  to 

9  be  -- 

10  Q      I  understand.    I  just  wonder  if  there  was  a 

1 1  specific  context. 

12  A      There's  nothing  in  particular  I  was 

13  concerned  about.    It  was  just  us  in  there  at  all. 

14  Q      And  I  guess  part  of  the  question  is,  were 

15  you  concerned  about  Mr.  Cutler  using  OGE  as  a 

16  reference  in  reference  to  any  support  that  you  all 

17  gave  during  —  when  they  conducted  their  review, 

18  their  White  House  review? 

19  A      We  wouldn't  be  concerned  about  any 

20  reference  to  us  that  was  factually  correct.   That's 

21  all  we  were  concerned  about.    So  we  weren't  ~  if  you 

22  are  asking  me  were  we  concerned  that  he  would  use  our 
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1  name  at  all,  no.    It  was  if  you  use  it,  we  just  want 

2  to  make  sure  that  it's  in  the  correct  context. 

3  Q      I  guess  I  just  don't  understand  what  made 

4  you  believe  that  he  would  refer  to  OGE  in  this 

5  specific  testimony. 

6  A      Well,  it  was  my  impression  from  Jane's 

7  proffer  that  they  had  hoped  to  be  able  to  do  that. 

8  Q      And  Jane's  proffer  to  whom? 

9  A      To  Leslie  and  I,  when  she  gave  the  proffer 

1 0  of  facts  and  their  analyses,  oral  proffer. 

11  Q      So  when  you  went  over  there  on  the 

12  Thursday;  is  that  correct? 

13  A      Yes,  Thursday  afternoon. 

14  Q      That's  when  you  were  given  the  proffer? 

15  A      Yes. 

16  Q      Relating  to  the  analysis  and  review  that 

17  the  White  House  conducted  regarding  the  conduct? 

18  A      Their  own  staff  s. 

19  Q      Correct.   She  had  related  to  you  that  there 

20  might  be  a  reference  to  OGE  in  Mr.  Cutler's 

21  testimony? 

22  A      I  certainly  came  away  with  that  impression, 
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1  because  I  specifically  said  if  there  would  be,  we 

2  wanted  to  see  it  first. 

3  Q      Did  she  identify  what  type  of  reference  he 

4  might  be  making? 

5  A      I  don't  recall  that  she  did. 

6  Q      Did  you  provide  the  White  House  with  any 

7  kind  of  written  response  to  your  impressions  of  the 

8  proffer  that  they  gave  you? 
A      No,  no. 

Q      Did  you  give  them  an  oral  response? 
A      We  certainly  had  an  open  discussion,  staff 

to  staff,  as  they  would  go  through.    Like,  for 
instance,  may  I  have  give  an  example? 

Q      Certainly. 

A      If  they  said  we  —  if  they  made  sort  of  a 
blanket  statement  that  we  found  no  one  did  X,  Y  or  Z, 
then  I  might  say  did  you  check  A,  did  you  check  B, 
did  you  check  C  and  did  you  check  D,  just  as  --  for 
them  to  make  sure  that  they  had  covered  all  the  bases 
that  seemed  to  us  they  should  have. 

Q      To  make  sure  they  properly  conducted  the 
investigation? 


1  A      Or  ~  properly  is  not  ~  it's  thoroughly  or 

2  would  have  thought  of  the  avenues  or  the  areas  that 

3  we  might  have  thought  of,  because  we  do  this  all  the 

4  time  and  they  don't. 

5  Q      Did  you  all  give  them  an  impression  that 

6  you  approved  of  the  way  they  had  run  the 

7  investigation? 

8  A      Pardon  me. 

9  Q      Did  you  all  tell  them  that  you  approved  of 

10  the  way  they  conducted  the  investigation? 

1 1  A      We  didn't  give  any  approval  or  disapproval 

12  of  the  way  they  had  done  the  investigation.   That 

13  wasn't  really  our  role. 

14  Q      During  that  Thursday  meeting  at  the  White 

15  House  where  they  presented  you  with  a  proffer  of  the 

16  I  guess  investigation  that  they  conducted,  were  any 

17  other  discussions  held  other  than  with  regard  to  the 

18  White  House  investigation? 

19  A      No. 

20  Q      At  any  time  did  the  office  of  OGE  provide 

21  the  White  House  with  any  documents  or  information 

22  with  respect  to  the  report  that  they  were  preparing 
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1  before  it  was  published? 

2  A      Absolutely  not. 

3  Q      I  believe  the  first  meeting  you  referred  to 

4  was  a  meeting  with  Mr.  Cutler  where  you  and  Mr.  Davis 

5  and  Mr.  Potts  relayed  to  the  White  House  what  type  of 

6  support  and  advisory  services  that  OGE  is  able  to 

7  provide? 

8  A      Yes. 

9  Q      Did  Mr.  Cutler  at  that  time  indicate  that 

10  he  would  take  advantage  of  those  services? 

11  A      I  believe  so,  yes. 

12  Q      Did  he  solicit  any  kind  of  advice  as  to  how 

13  to  run  the  type  of  investigation  they  were  looking  to 

14  run? 

15  A      I  don't  recall  that  he  did. 

16  Q      Did  Mr.  Cutler  make  any  references  to  any 

17  type  of  interviews  that  they  would  be  conducting  in 

18  connection  with  their  investigation? 

19  A      I  don't  recall  that  he  did. 

20  Q      Did  he  make  any  representation  that  they 

21  wouldn't  be  conducting  testimony  or  taking  interviews 

22  as  a  part  of  their  investigation? 


1  A      I  don't  recall  that  he  did  that,  either. 

2  It  was  a  very  general  meeting. 

3  Q      How  long  would  you  say  it  lasted? 

4  A      I  don't  know,  but  generally  meetings  over 

5  there  don't  last  that  long  because  they  have  too  many 

6  of  them,  so  probably  no  more  than  45  minutes.    15 

7  minutes,  because  they  are  late  starting  and  then  you 

8  get  your  hour  and  then  you're  out. 

9  Q      Did  you  have  a  prepared  presentation  put 

1 0  together  for  that  meeting? 

11  A      No. 

12  MS.  GLYNN:    Sorry. 

13  THE  WITNESS:    That's  all  right. 

14  BY  MR.  O'CALLAGHAN: 

15  Q      Was  there  a  presentation  that  was  given,  a 

1 6  formal  presentation,  or  was  it  in  more  of  a 

17  discussion  format? 

18  A      It  was  a  discussion  format.    Actually  we 

1 9  were  asked  over  there  so  we  ~ 

20  Q      Was  it  a  sudden  meeting  or  when  were  you 

21  contacted  and  when  did  the  meeting  take  place? 

22  A      I  really  don't  know.    I'm  sure  they 
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1  contacted  the  director  and  he  said,  you  know,  it  was 

2  set  up  with  his  schedule.   And  my  guess  is  it  was  one 

3  or  two  days  before. 

4  Q      Did  you  have  advance  notice  of  the  meeting? 

5  A      Probably  whenever  the  director's 

6  secretary  ~  the  director  was  trying  to  figure  out 

7  what  everybody's  schedules  were. 

8  Q      I  was  just  trying  to  see  if  it  came  up 

9  suddenly,  if  you  have  any  recollection  of  rushing  off 

10  or  -- 

1 1  A      No,  we  did  not  rush  off. 

12  Q      Did  you  feel  you  were  prepared  for  the 

13  meeting  when  you  went  into  it? 

14  A      Yes. 

1 5  Q      Did  you  bring  any  materials  with  you  for 

16  the  meeting  or  did  anyone  at  OGE  bring  any  materials 

17  with  you? 

18  A      I  might  have  brought  a  blank  note  pad.   I 

19  don't  recall  anybody  else  bringing  anything.   They 

20  may  have. 

2 1  Q      Did  you  take  notes  at  the  meeting? 

22  A      I  did  not. 

40 

1  Q      Did  you  bring  the  note  pad  with  the 

2  intention  to  take  notes? 

3  A      I  generally  go  to  these  meetings  with  a 

4  note  pad  for  two  purposes.   One,  if  I  have  to  send  a 

5  note  to  somebody,  and  two,  if  there  is  something  that 

6  they  wish  us  to  ~  somebody  in  any  kind  of  a  meeting, 

7  they  would  like  to  have  the  office  provide,  then  I  do 

8  take  a  list  of  that  because  I  don't  want  to  forget, 

9  but  I'm  not  a  note-taker. 

10  Q      Did  anyone  at  the  meeting  take  notes? 

1 1  A      Not  to  --  well,  I  don't  know. 

12  Q      Do  you  recall  if  anybody  did?   Do  you 

13  remember  anybody  scribbling  or  ~ 

14  A      I  don't  recall  anybody  from  OGE  doing  it 

15  and  I  just  simply  —  I  don't  recall  who  may  have 

16  taken  notes  from  nonOGE  participants. 

17  Q      So  you  don't  recall  whether  any  of  the 

1 8  White  House  participants  were  taking  notes? 

19  A      I  don't. 

20  Q      Do  you  know  if  the  meeting  was  recorded? 

21  A      I  do  not  know  that.    My  presumption  is  it 

22  was  not. 
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1  Q      Other  than  the  meeting  you  had  with 

2  Mr.  Cutler  which  you  attended  and  the  director  and 

3  general  counsel  attended  and  the  meeting  that  you  had 

4  which  involved  the  proffer  of  the  investigation  that 

5  had  been  conducted  by  the  White  House? 

6  A      Right.    And  the  meeting,  the  earlier 

7  meeting  in  between  that  I  mentioned  that  Jane 

8  Sherburne  and  Sharon  Conoway  came  over  to  the  office 

9  and  Leslie  and  I  talked  to  them  and  gave  them  that 

10  sort  of  generic  outline  of  what  were  the  areas  of 

1 1  inquiry  they  probably  ought  to  hit,  those  are  the 

12  three  I  spoke  about. 

13  MR.  PORTNOY:    Can  I  get  a  fact  clarified? 

14  Clarification?  Fine. 

15  I  just  wanted  to  know,  you  mentioned  the 

16  meeting  with  Sherburne,  I  just  wanted  to  know,  at  one 

17  point  I  thought  you  said  it  was  at  the  White  House 

18  and  at  another  point  I  thought  you  said  it  was  at 

19  your  office.    I  just  wanted  to  be  clear. 

20  THE  WITNESS:    There  have  been  three 

21  meetings  we  were  talking  about.    We  had  one  meeting 

22  in  —  the  first  one  would  have  been  in  Mr.  Cutler's 
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1  office  with  the  director  and  the  general  counsel  and 

2  people  from  the  White  House. 

3  BY  MR.  O'CALLAGHAN: 

4  Q      What  was  the  date  of  that,  just  so  we 

5  can  ~ 

6  A      Early  July?    Sometime  after  Fiske  said  go. 

7  Okay.   The  second  meeting  would  have  been  shortly 

8  thereafter  within  a  few  days  where  Sharon  Conoway  and 

9  Jane  Sherburne  came  over  to  OGE  and  met  with  Leslie 

10  and  I  and  we  gave  them  that  piece  of  paper,  which  is 

1 1  a  document  that  you  have,  came  out  of  my  computer. 

12  And  the  third  meeting  is  back  over  in  Lloyd 

13  Cutler's  office  but  it  was  Jane  Sherburne  and  Sharon 

14  Conoway  and  Leslie  and  I  at  the  table,  and  I  think 

15  the  other  woman  may  have  come  in  and  out.    And 

16  Mr.  Cutler  was  off  over  at  his  desk  in  the  comer  but 

17  wasn't  participating  in  the  meeting. 

1 8  0      But  he  was  present? 

19  A      He  was  present. 

20  Q      I'm  sorry,  did  you  say  the  date,  that  was 

21  the  21st  or  Thursday? 

22  A      That's  Thursday  afternoon. 
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Q      Of  that  week? 
A      Of  that  week. 

Q      Of  the  second  to  last  week  in  July? 
A      That's  right. 

MR.  PORTNOY:    That  would  be  the  21st,  for 
clarity. 

THE  WITNESS:    Thank  you. 
MR.  O'CALLAGHAN:    Your  memory  is  much 
better  than  mine  is. 

BY  MR.  O'CALLAGHAN: 
Q      The  meeting  with  Jane  and  Sharon,  Jane 
Sherburne  and  Sharon  Conoway,  that  occurred  at  your 
offices;  correct? 
A      Yes. 

Q      Did  they  ~  other  than  asking  for  --  I'm 
sorry.    For  my  clarification,  I  apologize  if  I 
already  asked  you  this,  but  could  you  review  for  me 
the  substance  of  all  the  different  discussions  that 
occurred  if  there  was  more  than  one? 

A      The  meeting  in  Mr.  Cutler's  office,  all 
three  meetings? 

Q      No,  no,  just  the  second  one.   The  first  one 


I  think  we've  covered. 

A      Well,  they  wanted  to  get  some  general 
sense  --  they  were  taking  us  up  on  the  offer  that  was 
made. 

Q      The  advisory  services  that  you  could 
provide? 

A      Yes,  right.    And  they  came  over.    We 
discussed  the  standards  of  conduct,  particular 
provisions.    We  discussed  what  might  be  necessary  to 
show  whether  a  particular  provision  was  violated  or 
not,  and  we  asked  if  they  wanted  and  they  said  they 
did,  so  we  gave  to  them  just  some  generic  areas  of 
inquiry  that  they  probably  should  ~  1  don't  know  if 
it's  inquiries  ~  1  don't  know  if  that's  the  right 
word  or  not  but  just  generic  areas,  the  need  to  be 
able  to  say  they  looked  at  and  be  able  to  say  they 
made  a  decision  one  way  or  the  other. 

Q      Based  on  the  infonnation  you  had  with 
regard  to  what  they  were  looking  at? 

A      Based  on  basically  what  was  in  the 
newspaper  was  exactly  the  way  we  started  with  the 
other  two,  I  mean  with  the  "other  two"  meaning  the 
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1  IGs  of  Treasury  and  RTC.    You  take  the  worst-case 

2  scenario,  look  at  your  standards  of  conduct  and  you 

3  go. 

4  Q      Before  you  did  that,  you  had  discussed 

5  possible  hypotheticals;  is  that  correct?  Or  if 

6  certain  violations  ~ 

7  A      Well,  I  said  that's  a  method  of  being  able 

8  to  discuss  a  particular  provision  that  we  would 

9  engage  in  with  any  agency. 

10  Q      And  do  you  recall  what  provisions  were 

1 1  discussed? 

12  A      Use  of  nonpublic  information  ~  well,  I  can 

13  give  you  some  of  them  and  I'm  sure  that  I  won't 

14  remember  all  of  them. 

15  Q      Do  your  best. 

16  A      Use  of  nonpublic  information,  section  on 

17  use  of  government  records  or  property  or 

18  impartiality.   Wait  a  minute,  I  have  to  run  through 

19  the  list  here.   Not  gifts.    That's  B  and  C.    And  D  is 

20  financial  interests.    1  don't  think  we  discussed 

21  that.   I  didn't  think  even  in  the  worst  case  we  would 

22  see  that,  but  we  may  have.   Oh,  we  probably  would 


1  have,  preferential  treatment  is  a  subsection  of  our 

2  standards  of  conduct. 

3  Q      You  discussed  that? 

4  A      Yes,  that  would  have  been  a  possibility,  I 

5  guess. 

6  Q      Well,  you  don't  know,  just  for  clarity? 

7  A      No,  we  don't  know,  but  worst-case  scenario 

8  you  might  find  that,  so  you  have  to  discuss  that.    If 

9  I  had  the  standards  of  conduct  in  front  of  me,  I 

10  could  probably  list  them  off  a  little  bit  better,  but 

1 1  I'm  drawing  a  blank  at  this  point  after  F. 

12  MS.  GLYNN:    That's  essentially  it. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      And  did  you  identify  the  sections  that  you 

15  looked  at  or  did  they  suggest  to  you  what  they  were 

16  interested  in? 

17  A      No,  I  think  we  identified  what  we  perceived 

18  to  be  the  issues. 

19  Q      Did  you  discuss  anything  else  during  that 

20  meeting? 

21  A      I  don't  think  so.    Such  as? 

22  Q      I'm  just  asking  you  if  there's  anything  in 
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1  addition.    Did  you  have  any  discussions  about  the 

2  review  that  was  being  done  by  OGE  or  any  of  the  work 

3  being  done? 

4  A      Not  essential,  of  substance. 

5  Q      Generalities? 

6  A      At  some  point  somebody  may  have  asked  about 

7  what  was  the  timing,  and  it  would  have  been  a  general 

8  answer  like,  well,  you  know,  we're  waiting  for  the 

stuff  from  the  IG  to  roll  in  and  then  we'll  get  it 

done  when  we  can  do  a  professional  job  with  it. 

Q      Any  other  discussions? 

A      No,  we  were  very  careful  about  that. 

Q      Were  you  aware  that  transcripts  that  were 
taken  in  connection  with  the  investigation  that  was 
conducted  by  RTC  inspector  general's  office  and  the 
Treasury  inspector  general's  office  were  provided  to 
Treasury  before  the  OGE  report  was  publicly  released? 

A      You  just  asked  me  if  they  were  provided  to 
Treasury.   Is  that  what  you  mean? 

Q      Correct,  yes. 

A      You  mean  was  1  aware  that  Treasury  IG 
provided  them  to  Treasury  somebody  else? 
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1  Q      Correct. 

2  A      I  don't  think  so.    Well,  wait  a  minute. 

3  Q      These  are  copies  of  unredacted 

4  transcripts. 

5  A      I  was  aware  that  the  Treasury  IG  was 

6  providing  some  information  to  the  Secretary.   I 

7  don't  --  I  can't  tell  you  now  if  I  knew  they  were 

8  getting  transcripts  or  just  generic  information. 
Q      And  do  you  know  who  was  receiving  that 

information  that  you're  aware  of  that  was  being 
provided  to  the  Secretary  ~ 

A      No,  I  don't  know  who  was  -- 

Q      ~  other  than  the  Secretary? 

A      I  don't  know,  and  ~  I  don't  know  who  it 
was  being  given  to,  no. 

Q      Do  you  know  what  type  of  information  was 
being  provided  to  the  Secretary? 

A      No,  I  don't.    I  just  ~  some  information 
was  being  given  to  him  in  anticipation  of  his  having 
to  do  his  testimony,  I  knew  that.    I  just  don't  know 
what  was  being  given  to  him. 

Q      Was  this  information  that  was  being 
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1  gathered  in  connection  with  the  Treasury  IG's  and  the 

2  RTC  IG's  investigation  of  the  contacts? 

3  A      That  was  my  presumption,  yes. 

4  Q      And  how  were  you  informed  of  this? 

5  A      I'm  sure  that  I  found  that  out  in  a 

6  conversation  with  Francine  Kemer. 

7  Q      And  when  would  that  have  occurred? 

8  A      I  couldn't  --  I  just  don't  know  when  that 

9  would  have  occurred. 

10  Q      Was  it  contemporaneous  or  was  it  afterward? 

1 1  A      After  what? 

12  Q      After  the  information  was  provided. 

13  A      Oh. 

14  Q      Was  it  in  July  of  1994? 

15  A      Oh,  yes.    Okay. 

16  Q      I  wasn't  asking  for  a  specific  time  of 

17  day. 

18  A      I  only  know  Thursday  afternoon.   For  some 

19  reason  that  stuck  in  my  mind. 

20  Q      If  you  had  been  told  that  the  inspector 

21  generals'  offices  were  providing  Treasury  with  copies 

22  of  the  transcripts  before  the  report  was  publicly 
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1  released,  what  would  your  reaction  have  been? 

2  A      It's  my  view  that  those  transcripts  were 

3  the  Treasury  IG's  basic  materials  and  it  was  his 

4  decision  about  what  to  do  with  those  materials. 

5  Q      What  do  you  mean  by  "basic  materials"? 

6  A      Well,  they  were  his  basic  --  they  were  the 

7  basic  product  coming  out  of  his  and  the  RTC's  IG's  -- 

8  their  investigation,  and  it  was  their  decision  about 

9  how  those  materials  got  handled.   And  it  was  being 

10  done  for  the  Secretary,  so  it  was  their  decision,  I 

1 1  assume,  you  know.    It  is  my  position,  however  I  might 

12  have  felt  about  it,  that  it  was  their  decision  about 

13  what  to  give  and  what  not  to  give. 

14  Q      What  was  your  understanding  was  —  what  was 

15  the  goal  or  the  focus  of  the  review  that  OGE  was 

16  conducting  at  this  time? 

17  A      We  had  agreed  to  provide  the  Secretary  with 

18  analysis  of  the  facts  that  the  IGs  arrived  with. 

19  Q      What  facts  specifically  --  what  specific 

20  facts  were  they  tasked  out  to  investigate? 

21  A      Weil,  generically  the  contacts  with  the 

22  White  House  by  the  Treasury  officials.   Our  analysis 
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1  would  have  only  been  as  to  how  the  standards  of 

2  conduct  would  have  applied  to  those  ~  the  activities 

3  of  those  employees,  but  it  could  have  been  broader 

4  than  that,  one  presumes. 

5  Q      So  even  though  it  was  the  Secretary  who  had 

6  requested  that  the  analysis  be  done  and  then 

7  subsequently  the  Treasury  IG  and  RTC  IG  conducted 

8  investigation  —  let  me  strike  that. 
You  said  that  you  had  heard  from  Francine 

Kemer  that  the  Secretary  had  been  provided  some 
information  before  the  end  of  the  review;  is  that 
correct? 

A      My  general  recollection  is  that  yes, 
through  her  1  knew  that  the  IG  was  providing 
information  to  the  Secretary  in  order  to  enable  him 
to  get  his  testimony  ready. 

Q      Do  you  know  when  the  Secretary  began 
receiving  information? 

A      No,  I  don't. 

Q      Did  she  ever  tell  you  when  she  began 
receiving  information? 

A      I  don't  recall  her  ever  telling  me  that.    I 
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1  don't  —  it  didn't  --  if  she  told  me,  it  didn't 

2  stick.   It  didn't  -- 

3  Q      How  did  this  come  up  in  conversation  with 

4  Ms.  Kemer? 

5  A      I'm  sure  it  was  simply  in  a  discussion  of 

6  the  Secretary's  getting  ready  for  his  testimony. 

7  Q      How  much  contact  did  you  have  with 

8  Ms.  Kemer  during  the  July  time  period? 

9  A      Probably  daily,  and  more  often  than  not 

10  more  than  once  a  day. 

1 1  Q      Was  she  your  main  contact? 

12  A      At  the  Treasury  IG's  office,  yes.   And  Pat 

13  Black  was  my  major  contact  at  the  RTC,  although  I  did 

14  talk  to  the  investigators  at  the  RTC  more  so  than  I 

15  did  at  Treasury. 

16  Q      Why  did  you  talk  with  the  RTC  investigators 

1 7  more  than  Treasury? 

18  A      Well,  I  think  there  was  a  period  of  time 

19  when  people  started  ~  had  other  things  they  were 

20  pulled  off  to.    So  Pat  had  —  Pat  Black  had  something 

21  else  to  go  do,  so  then  I  would  talk  to  —  I  would 

22  talk  to  either  Steve  Switzer  or  Clark  Blight.    So  if 
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1  I  couldn't  get  one  of  them  and  I  needed  to  get  some 

2  information  to  RTC  or  something,  1  had  all  their 

3  phone  numbers. 

4  Q      And  were  Pat  Black  and  Francine  Kemer  in 

5  charge  of  coordinating  the  investigations? 

6  A      You  know,  I  don't  know  how  the  IG 

7  actually  --  each  IG  actually  set  that  up.    They 

8  certainly  were  my  major  contacts. 

9  Q      And  what  was  their  relationship  with  you, 

10  providing  information  or  ~  what  was  the  nature  of 

1 1  your  relationship  with  the  two  of  them? 

12  A      Well,  we  had  a  very  good  working 

13  relationship.    We  got  our  copies  of  transcripts 

14  through  the  RTC.    RTC  would  provide  us  the  copies. 

1 5  Q      RTC  would  provide  you  with  transcripts? 

16  A      Yes.    I  don't  know  how  they  worked  it  out 

17  between  the  two  agencies  about  who  was  getting  them 

18  from  the  service,  you  know,  the  transcript  service, 

19  but  I  know  we  got  our  copies  primarily  from  RTC. 

20  When  Treasury  was  looking  at  documents,  I 

21  had  lots  of  conversations  with  Francine  Kemer,  she 

22  would  call  up  and  say  "do  you  think  this  document  is 
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1  relevant  to  a  standards  of  conduct  issue,"  she  would 

2  sort  of  describe  a  document  and  I'd  say  either  yes  or 

3  no.    If  it  was  yes,  it  got  thrown  in  a  pot. 

4  Q      Did  she  generally  follow  your  advice? 

5  A      If  ever  I  said  yes  about  a  document,  it 

6  always  showed  up.    Just  how  things  were  going  in 

7  terms  of  schedule,  who  was  scheduled,  what  could  we 

8  expect  in  the  next  day,  which  transcripts,  that  sort 

9  of  thing. 

1 0  Q      Were  you  ever  aware  that  people  ~  not  at 

1 1  Treasury  IG,  but  people  at  Treasury  had  made  edits  to 

12  the  transcripts  or  materials  that  were  later  provided 

13  to  OGE  in  preparation  of  your  report? 

14  A      Well,  people  at  Treasury  who  were  —  whose 

15  transcript  --  what's  the  word  1  want,  the  person  who 

16  was  having  to  talk,  like  I  am  now,  I  can't  think  of 

17  the  word. 

1 8  Q      Deponent? 

19  A      Thank  you. 

20  MR.  KRAVITZ:     Victim. 

21  THE  WITNESS:    Each  deponent  ~  I  mean,  one 

22  of  the  things  that  we  asked,  specifically  asked  the 
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1  IGs  to  do  is  we  said  we  did  not  want  to  deal  with 

2  transcripts  that  the  deponents  had  not  been  able  to 

3  look  at  and  to  check.   We  wanted  that.    So  yes,  as 

4  far  as  I  know,  every  one  of  them  made  changes  to 

5  theirs  and  it  came  in  -  the  changes  came  in  all 

6  different  formats,  either  came  in  a  letter  or  they 

7  had  just  handwritten  the  changes  on  another  copy  of 

8  it.    Is  that  what  you  were  asking  me? 

9  BY  MR.  O'CALLAGHAN: 

10  Q      Well,  I  was  asking  you  a  general  question 

1 1  and  a  more  specific  question  is,  did  you  ever  become 

12  aware  that  people  who  were  part  of  Secretary 

13  Bentsen's  staff  were  making  corrections  or  editing 

14  transcripts  or  materials  that  were  provided  to  them 

15  by  the  IGs' offices? 

16  A      Well,  Dennis  Foreman  had  to  edit  his  own. 

17  I  assume  you're  talking  about  editing  somebody  other 

18  than  your  own's? 

19  Q      I'm  talking  about  people  editing  material 

20  that  wasn't  their  own. 

21  A      Are  you  talking  ~  I  just  want  to  make  sure 

22  that  I  understand  your  question. 
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1  Q      Please  do,  yes. 

2  A      The  stenographic  service  would  provide  a 

3  raw  transcript  and  then  somebody  ~  you're  saying  was 

4  I  aware  that  somebody  was  then  changing  it,  would  go 

5  back  to  the  stenographic  service  and  get  it  changed 

6  and  then  I'd  see  it? 

7  Q      Maybe  this  will  help.    What  type  of 

8  document  or  draft  document  did  RTC  IG  and  Treasury  IG 

9  provide  the  OGE  with? 

10  A      They  started  providing  us,  probably  the 

1 1  second  week,  early  in  the  second  week,  their  draft 

12  chronologies.    Well,  you  mean  that  they  produced  as 

13  opposed  to  simple,  raw  transcripts? 

14  Q      Correct. 

15  A      Well,  that's  what  we  first  saw  was  these 

16  draft  chronologies  coming  to  us,  and  we  would  take  a 

17  look  at  those,  send  them  back  on  our  comments  ~  with 

18  our  comments  saying  that's  not  our  reading  of  this  or 

19  somebody  else  said  a  different  date.   It  was  sort  of 

20  a  back  and  forth. 

21  Q      Okay. 

22  A      But  it  was  the  chronology,  you  know,  which 
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1  contacts  occurred  when. 

2  Q      Do  you  know  ~  have  you  ever  heard  that 

3  people  at  Treasury  ~  not  Treasury  IG  ~  made 

4  comments  on  or  edits  to  draft  chronologies  that  were 

5  sent  to  OG  -- 

6  A      No. 

7  Q      ~  in  preparation  of  your  report? 

8  A      I  did  not.    I  never  heard  that  or  knew 

9  that. 

10  Q      Would  it  be  proper  for  that  to  happen? 

i  1  MR.  PORTNOY:    I  just  want  the  record  to  be 

12  clear  whether  you're  asking  Ms.  Ley  for  — 

13  MR.  O'CALLAGHAN:    Her  personal  opinion, 

14  that's  fine. 

15  MR.  PORTNOY:    --  personal  opinion  or 

16  professional  ethics  judgment. 

17  BY  MR.  O'CALLAGHAN: 

18  Q      Personal  opinion  is  fine. 

19  A      Did  the  inspector  general  ask  them  to  do 

20  it? 

21  Q      Well,  I'll  give  you  a  general  scenario. 

22  It's  whether  it  would  be  proper  for  the  people 


1  conducting  the  investigation  of  the  Treasury- White 

2  House  contacts  to  give  the  draft  chronology  they  were 

3  sending  to  OGE  to  produce  a  report  on,  whether  it 

4  would  be  proper  for  them  to  give  it  to  Treasury  to 

5  edit  and  make  comments  on  before  it  was  sent  up  to 

6  OGE. 

7  A      I  don't  want  to  appear  that  I'm  not 

8  answering  this  question,  but  I've  been  in  this 

9  business  long  enough  that  generally  I  probably  don't 

10  have  enough  facts  to  really  answer  that,  even  in  a 

1 1  personal  capacity. 

12  Q      Okay,  that's  fine.    I'm  not  going  to  push 

13  you  on  it,  so  that's  fine. 

14  MR.  KRAVITZ:     I  have  to  say,  Mike,  and  I 

15  don't  mean  any  ~  to  cast  any  aspersions  on  your 

16  question,  I  know  it  was  asked  in  good  faith,  but  I 

17  think  it's  unfair  to  ask  witnesses  to  state  even 

18  their  personal  opinions  without  providing  them  with  a 

19  full  explanation  of  what  the  facts  are  that  underlie 

20  the  question.    We're  actually  probably  not  in  a 

21  position  even  to  do  that  at  this  point,  but  I  think 

22  Ms.  Ley's  answer  is  appropriate.   1  don't  think  she 
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should  feel  as  if  anyone  thinks  she's  failing  to 
answer  the  questions. 

MR.  O'CALLAGHAN:    Oh,  no.    I  didn't  mean  to 
give  that  impression  at  all.    I  hope  I  didn't. 
BY  MR.  O'CALLAGHAN: 

Q      I'd  like  to  show  you  an  exhibit  which  is 
Bates  stamp  01495,  and  it  looks  like  an  8  to  me. 
It's  a  one-page  document  dated  July  29,  1994.    It's  a 
memorandum  from  Kenneth  R.  Schmalzbach  from  R.  Peter 
Rittling  ~  Peter  Rittling  ~  they're  both  Department 
of  Treasury  and  the  subject  is  review  of  OIG's  White 
House  --  chronology  of  White  House. 

A      This  is  the  type  of  activity  I  was 
referring  to  which  discusses  that  the  OIG 
incorporated  many  of  the  recommended  changes  in  the 
final  chronology.   And  it  goes  on  to  talk  about  what 
kind  of  activity  occurred  in  the  reviewing  the  OIG's 
final  chronology. 

Q      My  question  to  you  is,  being  a  member  of 
the  process  and  the  OGE  team  that  prepared  the 
report,  whether  first  —  whether  you  were  advised 
that  this  process  was  going  on.    That's  the  first 
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question. 

A      No. 

Q      And  second,  whether  OGE  would  have  approved 
of  this  process  going  on. 

A      Well,  I  can't  speak  for  the  office,  but  I 
can  say  this:    They  were  the  IG's  documents,  and  I 
don't  think  it  was  —  it  probably  wasn't  our  position 
to  approve  or  disapprove. 

Q      Okay.   That's  fine,  thanks. 

Have  you  ever  been  told  that  the  White 
House  provided  copies  of  the  transcripts  ~ 
unredacted  copies  of  transcripts  that  were  taken 
during  the  course  of  the  investigation  that  was  done 
for  the  OGE  report? 

A      Provided  them  to  whom? 

Q      They  were  provided  to  White  House 
officials. 

A      Oh,  were  provided  to  —  yes,  I  was  told 
they  were. 

Q      When  were  you  told  that? 

A      The  21st  is  a  Thursday.    Whatever,  like 
Monday  or  Tuesday  after  that  following  weekend,  Pat 
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1  Black  told  me,  who  was  the  counsel  to  the  RTC  IG, 

2  said  that  they  had  been  provided  transcripts. 

3  Q      And  did  she  make  a  telephone  call  to  you  or 

4  how  did  the  discussion  occur? 

5  A      Well,  it  was  in  a  telephone  conversation. 

6  I  don't  know  if  she  started  the  conversation  or  I  had 

7  called  her,  and  I  don't  know  what  all  we  may  have 

8  discussed  in  the  same  conversation,  but  it  certainly 

9  was  a  part  of  a  conversation. 

10  Q      And  what  did  you  discuss  during  that 

1 1  conversation? 

12  A      Other  than  that,  1  couldn't  tell  you,  but 

13  probably  a  number  of  things  because  we  usually  tried 

14  to  use  each  telephone  call  because  we  had  a  hard  time 

15  getting  each  other,  but  she  said  that  they  had  been 

16  provided  by  Treasury  to  the  White  House  over  that 

17  weekend. 

18  Q      Did  you  have  any  reaction  to  that? 

19  A      Well,  Pat  was  fairly  angry  about  it,  and  I 

20  didn't  express  a  reaction  to  her. 

21  Q      Did  you  have  a  reaction  that  you  didn't 

22  express? 
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1  A      Probably,  but  1  did  not  have  any  major 

2  reaction,  other  than  probably  rolled  my  eyes. 

3  Q      Why  would  you  have  rolled  your  eyes? 

4  A      Because  ~  probably  because  Pat  had  said 

5  that  they  had  done  it  over  their  specific  objections, 

6  and  my  concern  was  the  two  IGs  were  not  getting  ~ 

7  the  investigation  didn't  seem  to  be  going  smoothly 

8  between  them  at  that  point.    There  seemed  to  be  this 

9  friction  there. 

10  Q      Did  Pat  tell  you  during  this  conversation 

1 1  that  they  had  done  it  over  her  specific  objections? 

12  A      1  believe  so,  yes. 

13  Q      Had  you  been  aware  that  Ms.  Black  had  made 

14  that  objection  to  the  White  House  previously? 

15  A      No,  1  did  not. 

16  Q      You  had  not  been  informed  about  that? 

17  A      No. 

18  Q      Had  you  been  aware  that  the  White  House  had 

19  requested  the  transcripts  at  an  earlier  time? 

20  A      I  knew  in  that  Thursday  meeting,  the 

21  infamous  Thursday  meeting  — 

22  Q      The  White  House  on  the  21st? 
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A      --  on  the  21st,  that  I  believe  either  Jane 
Sherburne  or  Sharon  Conoway  mentioned  that  Mr.  Cutler 
was  talking  to  the  Treasury  Department  about  getting 
transcripts. 

Q      And  what  did  they  say  about  that? 

A      Just  that. 

Q      That  he  had  been  talking  to  him  about 
getting  transcripts? 

A      Right.   To  be  very  honest  with  you,  in  that 
meeting  when  they  were  giving  this  proffer  of  facts, 
I  stopped  them  and  finally  said  have  you  read  the 
transcripts  of  your  own  White  House  employees. 

Q      What  did  they  say? 

A      They  said  we've  read  some  of  them,  when  the 
attorneys  for  those  White  House  employees  had 
provided  them.   And  I  simply  said  to  them  that  if 
they  were  conducting  their  own  investigation  of  their 
own  employees'  conduct,  they  ought  to  at  least  read 
their  own  employees'  transcripts. 

Q      What  was  their  reaction  to  that? 

A      Then  I  think  that  she  said  Mr.  Cutler 
was  ~ 
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Q      Endeavoring  to  get  copies  of  the 
transcripts  from  Treasury? 

A      Yes. 

Q      Did  you  have  any  reaction  to  that? 

A      No.   Quite  honestly,  I  thought  that  was  a 
reasonable  position  to  take,  if  the  transcripts  were 
going  to  be  made  public,  they  ought  to  know  --  they 
ought  to  be  taking  into  --  if  they  were  doing  an 
honest  evaluation  of  the  employees'  conduct,  they 
needed  to  know  what  was  totally  out  there  and 
available. 

Q      Would  it  have  been  appropriate  for  them  to 
receive  transcripts  which  contained  confidential 
information  from  other  agencies  that  didn't  involve 
their  employees? 

A      I  suppose  that  would  depend  on  the  purpose 
the  information  was  provided,  the  same  analysis  we 
went  through.    You  can  provide  confidential 
information  inside  the  government,  but  it  has  to  be 
for  a  legitimate  purpose. 

Q      How  about  if  --  well,  the  scenario  would  be 
that  —  would  it  be  a  legitimate  purpose  if  the 
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1  confidential  information  was  explicitly  ~  there  were 

2  objections  made  by  the  agency  whose  confidential 

3  information  it  was? 

4  A      Well,  1  think  this  is  ~  again,  it's 

5  probably  pretty  factually  driven  here. 

6  Q      Well,  there  was  confidential,  unredacted 

7  information  in  the  transcripts  regarding  RTC  and 

8  confidential  information? 

9  MS.  GLYNN:    I  think  what  Ms.  Ley  means  is 

10  unless  she  knows  the  details  of  to  whom  they  were 

1 1  given  and  for  what  purpose,  who  provided  them,  what 

12  specific  —  what  use  would  have  been  made  of  them, 

13  she  can't  really  answer  that  question. 

14  MR.  O'CALLAGHAN:    That's  fine. 

15  BY  MR.  O'CALLAGHAN: 

16  Q      Did  anyone  else  other  than  Pat  Black  inform 

17  you  that  the  White  House  had  been  provided  unredacted 

18  copies  of  transcripts  on  July  23? 

19  A      I  actually  didn't  know  the  date,  but  I'm 

20  sure  that  Francine  Kemer  and  I  then  had  a  subsequent 

21  conversation. 

22 Q      Do  you  recall  that  conversation,  any  parts 
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1  of  it? 

2  A      Well,  it  may  have  come  up  in  the  context  of 

3  the  next  ~  she  called  to  tell  me  that  they  were 

4  considering  sending  an  entire  set  to  the  Hill. 

5  Q      And  how  did  that  come  up? 

6  A      Francine  Kemer  called  to  say  that  they 

7  were  going  to  ~  that  the  IG  was  considering  sending 

8  an  entire  set  to  the  Senate. 

9  Q      An  entire  unredacted  set? 

10  A      Well,  that  was  —  she  didn't  say  one  way  or 

1 1  another,  and  my  response  to  her  was,  Francine, 

12  there's  a  lot  of  confidential  information  in  there 

13  that  I  don't  think  you  can  send. 

14  0      What  was  her  reaction  to  that? 

15  A      I  believe  her  reaction  was  she  was 

16  surprised  that  I  would  say  that.    It  was  a  surprise, 

17  but  not  a  no,  you're  wrong  or  whatever.   She  was  just 

18  surprised  that  I  would  feel  that  there  was  a  problem 

19  with  the  transcripts. 

20  Q      Did  she  state  why  she  didn't  think  there 

21  was  a  problem  with  the  transcripts? 

22  A      No. 
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Q      Did  she  ask  you  why  you  thought  there  was  a 
problem  with  the  transcripts,  other  than  there  being 
confidential  information  in  there? 

A      Well,  that's  what  the  reason  was,  because 
of  the  nonpublic  information  that  was  in  there, 
particularly  about  the  Madison  ~  the  RTC  employees' 
transcripts  had  a  substantial  amount  of  information 
about  that  case.    "Substantial"  is  relative.   They 
had  information  in  there  about  that  case,  the 
resolution  of  the  Madison  Guaranty. 

MR.  O'CALLAGHAN:    Let's  take  a  five-minute 
break. 

(Recess.) 

BY  MR.  O'CALLAGHAN: 

Q      Back  on  the  record.   Ms.  Ley,  you  testified 
earlier  that  you  received  a  draft  of  Mr.  Cutler's 
testimony  from  the  White  House  before  he  testified  in 
front  of  the  House? 

A      Yes. 

Q      What  did  you  do  when  you  got  the 
testimony?   What  did  you  do  with  it? 

A      Well,  I  read  it. 
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Q      I  can  be  more  specific.   I'll  be  more 
specific.   Did  you  ~  you  told  me  earlier  that  you 
asked  to  review  it  to  see  if  there  were  any 
references  made  to  OGE. 

A      Right. 

Q  Were  there  any  references  made  to  OGE  in 
the  draft  of  the  testimony? 

A      There  were. 

Q      And  what  were  the  references  made  to  OGE  in 
the  draft? 

A      Actually,  I  don't  recall  the  literal 
language  that  was  in  the  draft. 

Q      Did  you  have  any  objections  to  the 
references  that  were  made  in  the  draft  to  OGE? 

A  I  believe  that  I  commented  that  they  should 
be  changed  to  reflect  more  accurately  what  could  be 
said. 

Q      What  were  the  suggestions  that  you  made? 

A      I  don't  recall  literally  what  they  were. 

Q  To  whom  did  you  suggest  that  the  changes 
should  be  made? 

A      I  either  said  that  to  Jane  or  to  Sharon. 
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1  Q      To  Jane  Sherburne? 

2  A      Or  to  Sharon  Conoway.    I  don't  know  who. 

3  Q      What  was  the  substance  of  the  references 

4  made  to  OGE  in  the  draft? 

5  A      I  don't  recall  the  draft.   I  know  that 

6  there  were  two  in  the  final  testimony.    I  think  there 

7  were  still  two  in  the  final  testimony. 

8  Q      Were  there  more  than  that  in  the  draft? 

9  A      There  might  have  been  three. 

10  Q      So  do  you  know  that  some  of  your 

1 1  suggestions  were  followed? 

12  A      1  believe  they  took  them  to  heart,  yes. 

13  Q      Do  you  know  if  they  actually  carried  them 

14  out? 

15  A      Well,  his  testimony  was  not  --  as  I  recall, 

16  when  his  final  testimony  came  out,  we  didn't  have  any 

17  major  concerns  with  the  way  our  —  the  OGE  was 

18  referenced  in  there. 

19  Q      Do  you  remember  the  general  subject  of  your 

20  suggested  changes? 

21  A      I  don't,  but  that's  because  I  tried  to  make 

22  sure  that  people  are  careful  with  their  word  choices, 
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1  like  the  use  of  the  word  "investigate."  Not  that 

2  that  was  in  there. 

3  Q      1  understand,  yes. 

4  A      And  calling  our  analysis  a  report,  that 

5  tends  to  send  me  off  occasionally.   So  I'm  fairly 

6  carefiil  about  word  choices,  so  I  would  have  made  very 

7  carefiil  ~ 

8  Q      Just  for  the  record,  how  would  you 

9  characterize  your  analysis?  What  was  that  called, 

10  the  OGE  analysis? 

11  A      It  was  an  analysis.   It  was  -- 

12  Q      If  1  used  "report"  earlier,  1  apologize. 

13  A      That's  quite  all  right. 

14  (Laughter.) 

15  It's  only  the  people  in  my  own  office  that 

16  I  really  go  after. 

17  Q      So  we're  safe? 

18  A      You're  safe. 

19  Q      Do  you  recall  whether  any  of  the  references 

20  to  OGE  in  the  draft  of  Mr.  Cutler's  testimony  ~  let 

21  me  strike  that. 

22  Did  you  read  the  entire  draft  of  the 
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1  testimony  that  you  were  given,  Mr.  Cutler's 

2  testimony? 

3  A      I'm  sure  I  did. 

4  Q      Were  there  any  references  to  any  of  the 

5  material  that  was  contained  in  the  transcripts  that 

6  were  taken  for  the  OGE  analysis? 

7  A  I  don't  recall.   Specific  references? 

8  Q  Specific  or  general. 
A  I  really  don't  recall. 
Q  Do  you  recall  if  Ms.  Kulka  was  ever 

mentioned  in  the  draft  of  the  testimony?   It's  kind 
of  a  unique  name. 

A      I  don't. 

Q      You  don't  recall? 

A      I  don't. 

Q      Do  you  recall  whether  there  were  any 
references  made  in  the  transcript  or  the  contents  of 
the  transcripts  in  Mr.  Cutler's  actual  testimony? 

A      You  mean  what  he  actually  orally  gave? 

Q      Correct. 

A      I  didn't  watch  it. 

Q      Did  you  ever  read  a  printed  copy  of  it? 


A      A  printed  -- 

Q      Of  his  testimony. 

A      Well,  I  read  his  ~  the  written  copy  that 
they  provide  to  the  committee  prior  to  his 
testifying. 

Q      Okay.   And  were  there  ~ 

A      And  I  may  have  read  news  reports  about  his 
testimony,  and  I  may  have  seen  snippets  of  his 
testimony  on  television,  but  I  was  busy  doing  other 
things. 

Q      And  do  you  recall  that  he  referenced  any 
information  that  was  in  the  transcripts  in  either  his 
oral  or  his  written  testimony? 

A      I  don't  recall. 

Q      Any  of  the  news  reports? 

A      Of  anything  that  I  saw,  no,  I  don't  recall 
of  anything  that  I  saw. 

Q      When  did  you  ~  or,  rather,  did  you  return 
the  transcripts  back  to  the  White  House  or  did  you 
communicate  to  them  your  suggested  changes  over  the 
telephone  or  by  another  means? 

A      Probably  by  telephone  or  another  means. 
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1  Probably  by  telephone. 

2  MR.  PORTNOY:    When  you  said  draft 

3  transcripts,  did  you  mean  draft  testimony? 

4  BY  MR.  O'CALLAGHAN: 

5  Q      Draft  testimony,  excuse  me. 

6  A      And  that's  what  I  was  answering  to. 

7  Q      The  draft  testimony? 

8  A      Yes. 

9  Q      So  did  you  maintain  a  copy  of  the  draft  of 

10  the  testimony? 

11  A      I  believe  the  office  may  have  a  copy  of  it. 

12  Q      Do  you  know  if  that  was  produced  to  the 

13  committee? 

14  A      I  don't  know,  but  I  think  there  is  a 

1 5  reference  in  the  first  letter  to  some  materials  that 

16  may  be  referencing  that. 

17  Q      Okay.    And  referencing  in  what  way? 

18  A      Well,  I  have  to  tell  you,  I  was  out  of  the 

19  country  last  week,  and  I  think  the  second  letter  was 

20  either  at  the  end  ~  may  have  been  done  as  I  was 

2 1  walking  out  the  door.    So  the  first  letter  I 

22  understood  had  some  reference  to  documents  about 


1  which  they  had  to  check  on  executive  privilege  or 

2  something  of  that  nature.   That's  my  understanding  of 

3  what  was  in  the  first  letter.    I  didn't  see  the  final 

4  letter  that  came  up  to  the  Hill. 

5  Q      Well,  1  would  just  like  to  request  if 

6  that's  —  if  it's  possible,  if  that  hasn't  been 

7  produced  if  that  could  be  produced  to  the  committee. 

8  And,  you  know,  of  course  contingent  on  any  privilege 

9  that  the  agency  may  assert. 

10  A      Okay.    I'll  take  that  request  back  to  the 

1 1  general  counsel. 

12  0      Yes,  please.   Thank  you. 

13  A      All  right. 

14  Q      And  we  could  also  send  a  written  request 

15  also. 

16  A      Now,  if  it  is  those  documents  they 

17  referenced  in  that  letter,  do  you  need  ~  I'm  just 

18  trying  to  understand  so  I  can  tell  my  office.   They 

19  are  going  to  get  another  written  request  or  —  I 

20  mean,  I'm  just  trying  to  find  out  procedurally  what's 

21  happening. 

22  Q      No,  I  understand. 
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1  MR.  O'CALLAGHAN:    Do  you  want  to  discuss 

2  this  on  the  record? 

3  MR.  KRAVITZ:     We  can  go  off  the  record. 

4  MR.  O'CALLAGHAN:    Why  don't  we  do  that. 

5  (Discussion  off  the  record.) 

6  MR.  O'CALLAGHAN:    I  have  no  further 

7  questions  at  this  time. 

8  MR.  PORTNOY:    I'll  be  brief. 
EXAMINATION 

BY  MR.  PORTNOY: 

Q      Ms.  Ley,  my  name  is  Jim  Portnoy  and  I'm 
counsel  to  the  Democratic  staff.    Also  with  me  is 
Neil  Kravitz,  who  is  also  counsel  to  the  Democratic 
staff   And  I'll  just  have  a  few  questions. 

When  did  you  first  learn  that  the  Treasury 
Department  wanted  OGE's  assistance? 

A      Very  early  March.    Whatever  the  date  was 
that  Treasury  made  its  public  announcement  they  were 
asking  us  to  do  it,  it  was  that  evening  I  first 
learned.   It  may  be  the  same  date  as  the  Secretary's 
letter,  which  not  having  in  front  of  me,  1  don't 
know,  but,  say,  the  1st,  2nd,  3rd.    It  was  snowing. 


1  Q      The  letter  is  dated  March  3.    I'd  show  it 

2  to  you,  but  we  can  do  without  it. 

3  A      It  was  snowing. 

4  Q      And  how  did  you  learn  that  Treasury  wanted 

5  OGE's  assistance? 

6  A      The  deputy  director  came  down  the  hall  to 

7  my  office  to  tell  me  that  he  had  received  a  telephone 

8  call  from  Dennis  Foreman,  who  was  the  deputy  general 
counsel  of  Treasury,  saying  the  Secretary  was  going 
to  ask  us  to  do  something.    The  deputy  director  was 
somewhat  vague  about  what  that  was  going  to  be.   And 
then  later  that  evening,  I  received  a  telephone  call 
from  Dennis  Foreman,  who  was  snowed  in  at  home. 
That's  why  I  know  it  was  snowing. 

Q      The  deputy  director  is  Mr.  Kemp? 

A      Yes. 

Q      When  did  you  first  become  familiar  with  the 
precise  parameters  of  the  analysis  that  the  Treasury 
Department  wanted  OGE  to  conduct? 

A      Well,  actually  maybe  we  sat  the  parameters 
because  we  responded  ~  the  Secretary  sent  us  a 
letter  asking  for  our  assistance,  and  we  sent  a 
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1  letter  back  saying  what  we  could  do,  so  —  or  would 

2  do. 

3  Q      Did  anyone  at  the  Department  of  Treasury  or 

4  anyone  in  the  administration  place  any  limits  on  your 

5  investigation? 

6  A      No. 

7  Q      Pardon  me,  on  the  investigation  of  the 

8  inspectors  general  which  you  then  analyzed? 

9  A      No. 

10  Q      To  your  knowledge,  were  there  any  limits 

1 1  placed  on  either  the  investigation  or  your  analysis? 

12  A      Not  on  our  analysis.   To  my  knowledge, 

13  nothing  was  placed  on  ~  no  limits  were  placed  on  the 

14  investigation. 

15  Q      Were  there  any  categories  of  violations  or 

16  wrongdoing  that  either  the  Treasury  Department  or 

17  anyone  else  in  the  administration  asked  you  not  to 

18  consider? 

19  A      No. 

20  Q      Did  anyone  in  the  administration  or  the 

2 1  Treasury  Department  at  any  time  suggest  to  you  what 

22  conclusions  your  analysis  ought  to  reach? 
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1  A      No. 

2  Q      Shortly  after  the  Treasury  Department 

3  contacted  you,  did  you  come  into  contact  with  the 

4  independent  counsel? 

5  A      1  sought  a  meeting  with  their  office. 

6  Q      Why  did  you  seek  a  meeting  with  the 

7  independent  counsel? 

8  A      I  think  at  the  same  time  or  very  closely  in 

9  line  with  that,  I  read  in  the  newspaper  that  he  had 

10  subpoenaed  —  I  think  it  was,  subpoenaed  a  number  of 

1 1  the  people  who  had  been  engaged  in  that,  in  the 

12  contacts.   And  I  do  a  lot  of  work  with  the  Department 

13  of  Justice,  and  1  know  that  you  think  any  criminal 

14  investigation  takes  precedence  over  an  administrative 

15  investigation,  not  that  they  can't  happen 

16  simultaneously,  but  you  need  the  person  doing  the 

17  criminal  investigation  to  give  his  blessing,  so  the 

18  first  thing  was  to  talk  to  Mr.  Fiske  because  we  did 

1 9  not  want  to  —  whatever  we  were  doing,  even  though  we 

20  weren't  the  investigators,  we  did  not  want  to 

21  jeopardize  anything  that  he  was  doing,  so  ~ 

22  Q      Did  Mr.  Fiske  or  his  staff  make  a  request 
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1  of  you  in  that  regard? 

2  A      Well,  we  requested  the  meeting,  and  during 

3  the  meeting,  they  made  an  oral  request,  and  then  we 

4  asked  if  we  could  have  a  letter. 

5  Q      And  what  was  the  substance  of  their 

6  request? 

7  A      That  whatever  we  were  going  to  do  not  occur 

8  until  they  had  had  an  opportunity  to  look  into  what 

9  they  wanted  to  look  into  further.   That's  the  general 

10  gist  of  the  conversation.   I  can't  give  you  a 

1 1  verbatim. 

12  Q      So  would  it  be  fair  to  say  that  you 

13  contacted  the  independent  counsel  on  your  own 

14  volition  and  not  at  the  behest  of  anybody  in  the 

15  administration  or  the  Treasury  Department? 

16  A      I  think  it  would  be  very  fair  to  say  that  I 

17  did  that  on  my  own  volition. 

1 8  Q      And  would  it  be  correct  to  say  that  the 

19  independent  counsel  urged  you  to  delay  your 

20  investigation  until  he  had  completed  at  least  a 

21  portion  of  his? 

22 A      Well,  I  can't  say  they  used  the  word 


1  "urged"  because  they  were  careful  to  say  that  they 

2  couldn't  stop  us  but  it  would  be  very  nice  if  it 

3  didn't  proceed. 

4  Q      Did  OGE  then  make  an  internal  decision  to 

5  defer  to  the  preferences  of  the  independent  counsel? 

6  A      Yes,  but  then  we  wrote  back  to  Senator  ~ 

7  Secretary  Bentsen  to  then  say  what  we  could  do  and 

8  that  we  had  met  with  the  independent  counsel  and  that 

9  we  weren't  investigators,  but  we  would  work  with  the 

10  IGs. 

1 1  Q      Did  you  communicate  to  the  Treasury 

12  Department  the  decision  to  defer  the  investigation? 

13  A      I  believe  that  was  part  of  the  discussions 

14  that  I  had  with  both  of  the  ~  early  discussions  that 

15  I  had  with  both  of  the  inspectors  general. 

16  Q      Do  you  know  if  that  decision  was  conveyed 

17  to  Secretary  Bentsen  directly  by  OGE? 

1 8  A      Yes,  yes,  it  was  part  of  that  letter. 

19  Well,  in  that  letter  ~  it  speaks  for  itself.   I'm 

20  trying  to  remember  exactly  what  it  says.   It  said  we 

21  weren't  investigators,  I  can  tell  you  that. 

22  Q      Did  anybody  in  the  administration  or  the 
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1  Treasury  Department  pressure  you  in  any  way  with 

2  respect  to  your  decision  to  defer  to  the  independent 

3  counsel's  preferences? 

4  A      No. 

5  Q      I  believe  you  said  that  you  had  a  law  clerk 

6  working  in  connection  with  your  analysis? 

7  A      We  had  a  law  clerk  for  the  summer,  and  one 

8  of  the  projects  that  we  gave  him  in  probably  June 

9  was,  quite  honestly,  a  lot  of  the  kinds  of  things 

10  that  were  swirling  around  this  issue  and  what  was 

1 1  happening  with  Whitewater,  et  cetera.   I  hadn't  paid 

12  all  that  much  attention  to  it,  so  we  decided  to  make 

13  him  go  through  newspaper  articles  and  give  us  sort  of 

14  an  idea  what  this  might  all  be  about,  so  that's  what 

15  I  made  him  do. 

16  Q      Was  this  an  effort  to  lay  the  groundwork 

17  for  the  work  you  knew  was  coming  somewhere  down  the 

18  road? 

19  A      Yeah.   Give  us  some  sort  of  a  background. 

20  Q      So  can  this  be  characterized  as  OGE's 

21  effort  to  make  things  move  as  quickly  as  they  could 

22  once  the  fire  wall  came  down? 
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1  A      Well,  just  to  give  us  ~  not  even  knowing 

2  we  were  going  to  have  a  fire  wall  at  that  point  but 

3  just  to  give  us  some  idea  of  what  this  was  all  about, 

4  whenever  Fiske  got  around  to  saying  ~  I  mean,  we 

5  certainly  weren't  aware  of  the  fire  wall  until  it 

6  actually  happened,  if  you  want  to  characterize  it  as 

7  that. 

8  Q      I  believe  you  testified  earlier  that  you 

9  considered  this  to  be  the  Treasury  Department's 

10  investigation,  in  a  sense? 

1 1  A      Well,  a  joint  investigation  of  the  two 

12  inspectors  general. 

13  Q      Is  it  fair  to  say  that  the  principal  reason 

14  that  the  Office  of  Government  Ethics  became  involved 

15  in  this  matter  was  because  the  Treasury  Department 

16  asked  for  your  assistance? 

17  A      Yes,  it  is  fair  to  say  that. 

18  Q      The  employees  whose  conduct  you  analyzed 

19  were  all  Treasury  Department  employees? 

20  A      Yes.    Well,  and  one  ~  it  turned  out  one 

21  former  Treasury  Department,  one  who  had  left. 

22  Q      And  the  actions  that  were  to  be  taken  or 
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1  were  not  to  be  taken  as  a  consequence  of  your 

2  analysis  were  entirely  up  to  the  Treasury  Department? 

3  A      In  our  view  it  was  the  secretary's 

4  decision. 

5  Q      You  were  OGE's  principal  liaison  with  the 

6  actual  investigators,  were  you  not? 

7  A      Yes. 

8  Q      Are  you  aware  of  any  witness  that  the 

9  investigators  wanted  to  speak  with  that  they  were 

10  precluded  from  speaking  with? 

11  A      I  don't  recall  that  there  was  someone  they 

12  were  precluded  from  speaking  with,  and  I'm  not  ~  and 

13  actually,  right  now,  I  don't  recall  that  there  was 

14  someone  they  -  other  than  some  sort  of  nagging  thing 

15  in  the  back  of  my  mind,  there  might  have  been  some 

16  peripherally  involved  person  they  might  like  to  have 

17  spoken  with,  but  I  couldn't  even  tell  you  who  that 

18  was. 
Q      Would  it  be  fair  to  say  that  the 

investigators  were  able  to  speak  with  substantially 
everybody  that  they  wanted  to  speak  with? 

A      That's  my  understanding,  yes. 
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1  Q      Was  there  any  additional  information  that 

2  you  personally  thought  was  necessary  to  your 

3  analysis? 

4  A      There  was  a  document  I  would  have  liked  to 

5  have  known  whether  it  was  still  valid  or  not,  but 

6  that  did  not  appear  in  the  final  documentation  and 

7  report  and  therefore  we  took  out  —  we  had  a  section 

8  that  was  discussing  that,  discussing  the  document. 

9  Let  me  explain. 

10  We  had  a  copy  of  a  document,  of  a 

1 1  delegation  of  authority  from  the  former  head  of  the 

12  RTC  to  people  within  the  RTC  about  how  to  handle  -- 

13  or  who  handles  certain  kinds  of  cases.   If  that 

14  delegation  was  still  in  effect,  that  would  have  had 

15  bearing  on  Mr.  Altman's  decision  ~  or  feeling  he  had 

16  to  recuse  or  not  recuse. 

17  We  had  asked  if  the  investigators  could 

18  find  out  if  that  delegation  was  still  in  effect  and, 
if  so,  to  add  a  copy  to  the  report,  and  we  asked  that 
fairly  late  in  the  game.    It  didn't  show  up  in  the 
final  report  so  we  took  out  a  reference  to  anything 
like  that  in  our  report,  in  our  analysis,  so  that's 
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1  the  only  thing  that  I  would  like  to  have  known,  that 

2  I  knew  might  be  out  there. 

3  Q      With  that  single  exception,  would  you  say 

4  that  you  were  provided  with  all  the  information  that 

5  you  needed  to  conduct  your  analysis? 

6  A      With  the  benefit  of  what's  gone  on  since, 

7  it  seems  yes,  I  mean  there  has  been  no  other  document 

8  that  has  shown  up,  no  other  information  that  has 

9  shown  up  through  anybody  else's  investigation, 

10  through  any  news  people,  through  anything  else  that's 

1 1  indicated  that  we  missed  ~  there  was  something 

12  missed  that  would  have  changed  that  analysis.   So  I 

13  mean,  I  didn't  know  what  was  out  there  to  know  what  I 

14  was  missing,  other  than  that  -  potentially  that 

15  document,  but  nothing  since  has  shown  that  there  was 

16  anything  out  there. 

17  Q      Did  I  correctly  understand  you  to  have 

18  testified  that  OGE  first  suggested  that  the  RTC 

19  investigator  general's  office  should  be  brought  in? 

20  A      Well,  I  think  so.    I  mean  that's  my 

21  perception,  that  we  were  —  we  first  suggested  it. 

22 Q      Do  you  recall  why  you  made  that  suggestion? 

86 

1  A      Well,  because  the  individuals  at  Treasury 

2  were  acting  as  RTC  employees,  and  there  may  have  been 

3  some  —  certainly  there  would  have  been  information 

4  that  had  to  be  gained  from  the  RTC  that  needed  the  -- 

5  you  know,  would  be  more  of  assistance  to  have  the  RTC 

6  official  involved,  RTC  inspector  general  involved. 

7  In  fact,  that's  really,  you  know,  one  of  the  real 

8  problems  was  that  Treasury  was  ~  that  while  they 

9  were  acting  as  RTC  employees,  they  didn't  understand 

10  they  were  acting  as  RTC  employees,  which  we  said  so 

1 1  in  the  analysis. 

12  Q      Did  anybody  at  the  Treasury  Department 

13  raise  any  objections  to  the  participation  of  the  RTC 

14  investigator  general? 

15  A      Not  to  my  knowledge. 

16  Q      You  also  indicated  that  you  met  at  the 

17  White  House  with  Jane  Sherburne  and  possibly 

18  Ms.  Conoway  and  provided  them  with  information,  the 

19  same  kind  of  information  you  would  provide  to  any 

20  other  agency  that  was  conducting  an  investigation 

21  into  the  conduct  of  its  employees? 

22  A      They  came  to  our  office  for  that  meeting. 
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1  Q      I  beg  your  pardon. 

2  A      But  yes,  we  did. 

3  Q      I  think  I  tried  to  clarify  that  earlier  and 

4  I  apparently  got  it  wrong.    Was  it  your  view,  then, 

5  that  the  White  House  inquiry  into  the  conduct  of  its 

6  employees  out  to  be  treated  like  and  considered  an 

7  investigation  just  like  any  other  agency  would  engage 

8  in? 
A      Well,  an  internal  inquiry,  yes,  into  the 

conduct  of  an  agency's  employees,  and  if  there  is 
some  indication  or  some  belief  that  their  employees 
may  have  engaged  in  some  misconduct,  it's  that 
agency's  responsibility  to  do  the  initial 
investigation. 

Q      So  you  would  view  it  as  an  appropriate 
activity  for  the  White  House  to  investigate  the 
conduct  of  White  House  personnel? 

A      Yes. 

Q  And  you  would  view  that  as  an  activity  with 
which  the  Office  of  Government  Ethics  would  seek  to 
cooperate  and  assist? 

A      Yes,  and  I  would  like  to  say  that  the 


1  reason  is  that  the  heads  of  agencies  are  responsible 

2  for  the  conduct  of  his  or  her  ~  each  employee.   Each 

3  head  of  an  agency  is  responsible  for  the  conduct  of 

4  his  or  her  employees,  and  there  are  mechanisms  in  all 

5  agencies,  they  do  have  to  look  at  their  own 

6  employees'  conduct.   And  the  White  House  is  no 

7  different  in  that  regard. 

8  Q      Would  you  say  that  in  connection  with  the 
White  House's  investigation  into  its  employees' 
conduct,  it  was  incumbent  upon  the  people  doing  the 
investigation  to  try  and  collect  as  much  information 
as  they  possibly  could? 

A      I  think  it's  incumbent  to  be  a 
professional,  whether  you're  in  the  White  House  or 
whether  you're  in  some  other  agency,  to  do  -- 
whatever  job,  to  do  it  properly. 

Q      And  would  part  of  doing  it  properly  mean 
getting  as  much  information  as  you  can? 

A      Getting  all  the  information,  getting  the 
information  you  need. 

Q      Certainly. 

A      Yes. 
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1  Q      But  all  the  information  that  you  reasonably 

2  believe  yourself  to  need? 

3  A      Yes. 

4  Q      Would  you  consider  that  the  transcripts  of 

5  the  depositions  conducted  by  the  inspectors  general 

6  of  White  House  personnel  to  be  the  type  of 

7  information  that  the  White  House  investigators  would 

8  reasonably  seek  in  properly  conducting  their 

9  investigation? 

10  A      Certainly  those  of  their  own  employees. 

1 1  MR.  O'CALLAGHAN:    And  you're  talking  about 

12  redacted,  unredacted  or  ~ 

13  MR.  PORTNOY:    I'm  talking  about  either. 

14  THE  WITNESS:    Well,  certainly  those  of 

15  their  own  employees.   It's  a  source  of  information  of 

16  statements  made  by  their  own  employees  about  their 

17  own  actions,  and  they  ought  to  know  that. 

18  MR.  PORTNOY: 

19  Q      Would  you  go  so  far  as  to  say  that  they 

20  have  an  obligation  to  seek  that  information  in 

21  properly  conducting  an  investigation? 

22 A      I'm  not  sure  what  comes  with  the  word 
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1  "obligation,"  but  it  seems  to  me  that  you'd  want  to 

2  be  thorough.    Obligation  seems  to  have  some  sort  of 

3  legal  term  to  it.    And  what  I  would  say,  if  you're 

4  trying  to  be  thorough,  you  would  try  to  find  out 

5  what's  out  there. 

6  Q      Let  me  try  and  personalize  it  and  remove 

7  the  legality  from  it.    If  you  were  in  the  White  House 

8  conducting  the  investigation,  would  that  be  the  kind 

9  of  investigation  that  you  would  seek,  would  the 

10  transcripts  be  the  kind  of  information  that  you  would 

1 1  seek? 

12  THE  WITNESS:    Am  I  supposed  to  answer 

13  this?   Can  1  answer  this? 

14  MS.  GLYNN:    I  think  you  already  did. 

15  THE  WITNESS:    Yes,  I  actually  told  them 

16  that's  what  I  would  seek. 

17  BY  MR.  PORTNOY: 

18  Q      We're  getting  there.   Slowly. 

19  A       I'm  sorry. 

20  Q      Ms.  Ley,  would  you  agree  that  the 

21  depositions  of  non White  House  personnel  might  also  be 

22  relevant  to  the  White  House  inquiry? 
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1  A      I'm  sure  that  they  might  be  relevant, 

2  but  -- 

3  Q      And  would  it  be  reasonable  and  proper  for 

4  an  investigator  to  seek  the  deposition  transcripts  of 

5  non White  House  personnel  in  connection  with  an 

6  investigation  into  the  conduct  of  White  House 

7  personnel? 

8  MR.  O'CALLAGHAN:    Just  for  clarification,  . 
when  you  say  "investigator,"  are  you  continuing  the 
line  on  the  White  House  investigator  or  investigator 
in  the  general  sense? 

MR.  PORTNOY:    No,  I'm  specifically 
referring  to  a  White  House  investigator,  an  employee 
of  the  White  House  tasked  with  investigating  the 
contacts  between  the  White  House  and  the  Treasury 
employees. 

THE  WITNESS:    I  actually  don't  know  if  I 
can  answer  that.    I  don't  know  what  ~  because  I 
don't  know  what  sort  of  issues  might  be  involved  in 
getting  depositions  of  people  who  are  not  employees 
of  your  own  agency.   So,  I  mean,  there  are  some 
issues  there.   Getting  the  ones  of  your  own  agency  I 


1  think  there's  a  lot  more  agency  authority  to  do  that. 

2  BY  MR.  PORTNOY: 

3  Q      But  you  would  agree  that  the  information 

4  contained  in  the  transcripts  of  non  White  House 

5  employees  would  be  relevant  to  the  investigation? 

6  A      Well,  it  certainly  could  be,  some  of  it. 

7  Q      Could  be. 

8  A      If  everybody  is  sitting  in  the  same  room 
talking  about  the  same  —  but  not  necessarily 
everything. 

Q      Right.    If,  for  example,  the  inquiry 
entails  an  alleged  contact  between  a  Treasury 
Department  employee  and  a  White  House  employee,  it 
would  be  reasonable  to  seek  the  deposition  testimony 
of  both  parties  to  that  contact  in  order  to  get  a 
complete  picture,  wouldn't  it? 

A      I  certainly  think  it  would  be  reasonable  to 
ask,  but  again,  I'm  down  to  1  don't  know  what  legal 
privilege  attaches  to  the  depositions. 

Q      But  putting  aside  for  the  moment  any  legal 
restrictions  that  might  attach  to  the  depositions, 
the  information  itself  contained  in  those  depositions 
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1  would  certainly  be  relevant,  wouldn't  it? 

2  A      I  would  want  any  information  to  shed  light 

3  on  the  conduct  of  my  employees. 

4  (Witness  conferred  with  counsel.) 

5  Q      And  -- 

6  A      My  colleague  reminds  me  that  I'm  probably 

7  not  competent  to  talk  about  how  one  conducts  an 

8  investigation  because  we're  not  investigators; 

9  rightly  so,  she  tells  me  that. 

10  Q      Well,  distinguishing  between  the  two  parts 

11  of  an  investigation  which  are  compiling  the  data  and 

12  then  analyzing  it,  you  certainly  do  conduct  the 

13  second  half,  which  is  analyzing  data? 

14  A      Yes,  yes. 

15  Q      And  so  would  your  answers  be  the  same  if  my 

16  question  were  in  analyzing  the  results  of  an 

17  investigation,  would  you  seek  all  relevant 

18  information? 

19  A      Yes. 

20  MR.  O'CALLAGHAN:    You're  talking  about  in 

21  the  most  general  sense?  This  has  gotten  kind  of 

22  speculative.   We  kind  of  drifted  off  course  here. 
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1  MR.  PORTNOY:    I'm  going  to  try  and  bring 

2  this  back  to  home  very  quickly  now. 

3  MR.  KRAVITZ:    You  just  got  some  smiles  from 

4  across  the  table.   Off  the  record. 

5  (Discussion  off  the  record.) 

6  MR.  PORTNOY: 

7  Q      Back  on  the  record. 

8  Just  to  clarify  and  conclude,  did  I 

9  correctly  understand  your  testimony  to  be  that  you 

10  urged  Jane  Sherburne  and  Sharon  Conoway  to  seek 

1 1  deposition  transcripts  of,  at  a  minimum,  the  White 

12  House  personnel? 

13  A      Well,  I  don't  know  that  I  said  "at  a 

14  minimum."    I  said  get  --  you  should  see  the 

15  transcripts  of  your  own  employees. 

16  MR.  PORTNOY:    That's  all  I  have.   Thank  you 

17  very  much. 

18  MR.  O'CALLAGHAN:    I've  got  a  couple  quick 

19  follow-ups  and  then  I  will  let  you  go. 

20  EXAMINATION 

21  BY  MR.  O'CALLAGHAN: 

22  Q      You  said  that  you  recommended  to  Jane 
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1  Sherburne  and  Sharon  Conoway;  is  that  right? 

2  A      Conoway. 

3  Q      You  recommended  that  they  seek  the 

4  transcripts  of  their  own  employees;  correct? 

5  A      Yes. 

6  Q      You  didn't  suggest  that  they  seek  the 

7  transcripts  of  anybody  else? 

8  A      I  didn't  suggest  it,  no.    I  mean,  I  didn't 

9  suggest  it  one  way  or  another. 

10  Q      Did  they  broach  that  subject  about  the 

1 1  possibility  of  getting  transcripts  of  other  people? 

12  A      They're  only  response  was  Mr.  Cutler  was 

13  talking  to  the  Treasury  Department  people  about  that 

14  now,  they  had  some  from  the  attorneys,  other 

15  employees. 

16  Q      Do  you  know  if  they  had  any  transcripts  of 

17  people  other  than  their  own  employees,  other  than 

1 8  White  House  employees? 

19  A      I  don't  know.    1  do  not  know. 

20  Q      One  more  question.    Earlier  we  heard 

21  testimony  about  people  who  have  served  as  DAEOs. 

22  A      Yes. 
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1  Q      What  does  that  stand  for  again? 

2  A      Designated  agency  ethics  official. 

3  Q      Does  the  White  House  have  a  DAEO? 

4  A      Yes,  it  does. 

5  MR.  O'CALLAGHAN:    I  just  wanted  to  get  that 

6  on  the  record.    I  have  no  further  questions  at  this 

7  time. 

8  (Whereupon,  at  5:35  p.m.,  the  deposition 

9  was  concluded.) 
10 

1 1  .. 

12  JANE  LEY 
13 

14 
15 
16 
17 
18 
19 
20 
21 
22 
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CERTIFICATE    OF   NOTARY    PtJBLIC    i    REPORTER  97 


I.  CARMEN  BUNCH ,   the   officer 

before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


^^ 


Notary   Public    in   and   for  the 
District  of  Columbia 


My  Commission  Expires      march   14,    1998 
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1  PROCEEDINGS 

2  MR.  GIUFFRA:    This  is  a  deposition 

3  conducted  pursuant  to  Senate  Resolution  120.   This 

4  resolution  establishes  a  Special  Committee 

5  administered  by  the  Banking  Committee  conducting  an 

6  investigation  involving  Whitewater  Development 

7  Corporation,  Madison  Guaranty  Savings  &  Loan 

8  Association,  Capital  Management  Services,  Inc.,  the 
Arkansas  Development  Finance  Authority  and  other 
related  matters. 

My  name  is  Robert  Giuffra.   I  am  the  chief 
counsel  of  the  Senate  Banking  Committee.   To  my  right 
is  Lance  Cole,  who  is  deputy  special  counsel.   And 
Mr.  Fishman,  would  you  like  to  state  an  appearance 
for  the  record. 

MR.  FISHMAN:    Yes.   Paul  Fishman,  Associate 
Deputy  Attorney  General  from  the  Department  of 
Justice,  representing  Mr.  Mueller  only  in  his 
official  capacity. 

MR.  GIUFFRA:    Mr.  Mueller,  have  you  had  a 
chance  to  read  the  resolution  at  all? 

MR.  MUELLER:    No. 

4 

MR.  GIUFFRA:    Section  l(b)2(c)  of  Senate 
Resolution  120  authorizes  an  investigation  and  public 
hearings  into  "whether  the  Department  of  Justice  has 
improperly  handled  RTC  criminal  referrals  related  to 
Madison  Guaranty  Savings  &  Loan  Association  and/or 
Whitewater  Development  Corporation." 

Do  you  understand  that  that  will  be  the 
focus  of  your  deposition  today? 

MR.  MUELLER:    Yes,  I  do. 

MR.  GIUFFRA:   Can  we  go  off  the  record  for 
a  second? 

(Discussion  off  the  record.) 

MR.  GIUFFRA:    Mr.  Mueller,  how  did  you 
learn  that  you  would  be  asked  to  testify  today? 

MR.  MUELLER:    Mr.  Fishman  called  me. 

MR.  GIUFFRA:    You  understand  this  is  a 
deposition  that  is  being  conducted  in  advance  of 
public  hearings  that  the  committee  is  likely  to 
hold.   Those  hearings  will  be  held  starting  sometime 
in  late  October  and  there  is  some  possibility, 
although  no  decision  has  been  made,  that  you  will  be 
asked  to  testify. 


274 


1  The  procedure  today  is  I  will  ask  you  a 

2  series  of  questions.    You'll  be  testifying  under 

3  oath,  and  Mr.  Cole  will  have  the  opportunity  to  ask 

4  questions.    If  at  any  time  you  don't  understand  a 

5  question,  please  let  us  know  and  we'll  rephrase  it. 

6  The  stenographer  will  be  preparing  a  record 

7  of  the  questions  and  answers.   The  deposition  will  be 

8  treated  as  committee  confidential  until  the 

9  commencement  of  the  hearings,  meaning  that  it  will 

10  not  be  made  available  to  the  public. 

1 1  The  procedure  that  we  followed  in  the  prior 

12  round  of  hearings  was  that  four  days  before  the  start 

13  of  the  hearings,  the  depositions  were  made  available 

14  to  attorneys,  and  you'll  get  a  copy  of  it,  and  you 

15  can  mark  changes  to  the  extent  that  you  see  errors  in 

16  the  transcription.   You  have  a  right  to  be 

17  represented  by  counsel.   And  Mr.  Fishman  is 

18  representing  you;  correct? 

19  MR.  MUELLER:    Because  I'm  an  official  of 

20  the  Department  of  Justice,  I  believe  he  is.    I  don't 

21  feel  I  need  counsel,  and  consequently,  I  have  no 

22  personal  counsel.   But  Mr.  Fishman  is  here  as  a 

1  representative  of  the  Department  of  Justice.    I'm 

2  back  at  the  Department  of  Justice,  and  consequently, 

3  it's  appropriate  that  he  be  here. 

4  Let  me  just  say  one  other  thing  in  response 

5  to  your  introductory  remarks,  and  that  is  that  I  have 

6  testified  previously  in  grand  jury  on  these  matters 

7  in  response  to  the  Independent  Counsel's  request,  as 

8  well  as  been  interviewed  by  the  FBI  and  I  have  not 

9  had  an  opportunity  to  review  either  the  grand  jury 

10  testimony  or  the  FBI  302s  that  were  done  of  my 

1 1  previous  interviews. 

12  And  consequently  today,  I'll  testify  to  the 

13  best  of  my  ability,  but  to  the  extent  that  there  may 

14  be  some  hopefully  minor  inconsistencies  between  what 

15  I've  testified  to  in  grand  jury  or  in  the  FBI  302,  I 

16  hope  you  will  be  understanding  in  that  regard. 

17  MR.  GIUFFRA:    I  guess  that's  an 

18  understatement.   The  resolution  specifies  a  series  of 

19  procedures  with  regard  to  the  conduct  of  the 

20  deposition.   To  the  extent  that  anyone  has  any 

21  questions  about  those  procedures,  we  can  refer  to  the 

22  resolution.   Counsel  can  object  to  the  form  of 
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1  questions,  et  cetera. 

2  Would  you  please  swear  the  witness. 

3  Whereupon, 

4  ROBERT  S.  MUELLER,  III 

5  was  called  as  a  witness  and,  having  first  been  duly 

6  sworn,  was  examined  and  testified  as  follows: 

7  EXAMINATION 

8  BY  MR.  GIUFFRA: 

9  Q      Mr.  Mueller,  would  you  please  state  your 

10  name  for  the  record. 

1 1  A      Robert  S.  Mueller,  M-u-e-l-l-e-r. 
Q      And  your  present  business  address? 
A      Judiciary  Square,  555  Fourth  Street, 

Washington,  D.C. 

Q      And  what  is  your  present  position? 

A      I'm  senior  litigation  counsel  in  the 
homicide  section  of  the  U.S.  Attorney's  office. 

Q      And  prior  to  becoming  a  senior  litigation 
counsel  in  the  homicide  division  of  the  U.S. 
Attorney's  office,  what  office  did  you  hold? 

A      I  was  a  partner  in  the  firm  of  Hale  &  Dorr. 
Q      And  when  did  you  join  Hale  &  Dorr? 

1  A      In  January  of  1993,  and  I  joined  the  U.S. 

2  Attorney's  office  in  May  of  1995. 

3  Q      And  prior  to  joining  Hale  &  Dorr? 

4  A      Assistant  attorney  general,  division  for 

5  the  criminal  division  of  the  Department  of  Justice. 

6  Q      When  did  you  resign  as  Assistant  Attorney 

7  General? 

8  A      The  effective  date? 
Q      Yes. 
A      I'm  not  certain  when  I  sent  in  my 

resignation  letter,  but  I  believe  it  was  January  1 9, 
1993. 

Q      Until  January  1993,  you  were  acting  as  the 
Assistant  Attorney  General  in  charge  of  the  ~ 

A      I  was  the  Assistant  Attorney  General  in 
charge  of  the  division. 

Q      When  did  you  become  Assistant  Attorney 
General  in  charge  of  the  criminal  division? 

A      I  think  it  was  September  of  ~ 
approximately  September  of  1990.    I  believe  that  was 
the  case. 

Q      Prior  to  becoming  Assistant  Attorney 
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1  General  in  charge  of  the  criminal  division,  what 

2  position  did  you  hold? 

3  A      I  was  assistant  to  the  Attorney  General, 

4  Dick  Thomburgh. 

5  Q      When  did  you  become  an  assistant  to 

6  Mr.  Thomburgh? 

7  A      I  believe  it  was  in  the  spring  — 

8  approximately  May  of  1989. 

9  Q      Is  that  when  you  joined  the  Department  of 

10  Justice? 

11  A      On  that  occasion. 

12  Q      Could  you  roughly  describe  your  employment 

13  history  since  law  school. 

14  A      Okay.   1  graduated  from  law  school  in  1973, 

15  went  to  Pillsbury,  Madison  &  Sutro  in  San  Francisco 

16  from  '73  to  '76.    1976  I  went  to  the  U.S.  Attorney's 

17  office  in  San  Francisco.  Went  to  the  civil  division 

18  for  a  year.   Then  I  was  in  the  San  Francisco  U.S. 

19  Attorney's  office  as  I  was  head  of  the  special 

20  prosecution's  unit  and  chief  of  criminal  —  acting 

21  chief  of  criminal  for  a  period  of  time  until  1982. 
22 1982,  I  went  to  the  U.S.  Attorney's  office 

1  in  Boston,  Massachusetts  as  chief  of  criminal  and  was 

2  chief  of  criminal.  Deputy  United  States  and 

3  court-appointed  United  States  Attorney  for  a  period 

4  of  time  in  that  office  from  1982  to  approximately 

5  1988.   Those  dates  are  approximate.  And  in  1988,  I 

6  went  to  Hill  &  Barlow,  a  Boston  law  firm  until  the 

7  spring  of  '89. 

8  Q      And  you  went  to  law  school? 

9  A      Virginia. 

10  Q      Just  for  the  sake  of  completeness,  I  think 

1 1  that's  the  end  of  that. 

12  MR.  GIUFFRA:    Off  the  record. 

13  (Discussion  off  the  record.) 

14  BY  MR.  GIUFFRA: 

15  Q      Mr.  Mueller,  when  did  you  first  hear  of  an 

16  RTC  criminal  referral  relating  to  Madison  Guaranty  or 

17  Whitewater  Development  Corporation? 

18  A      Sometime  in  the  fall  of  1992. 

19  Q      And  how  did  you  learn  of  this  criminal 

20  referral  relating  to  Madison  and  Whitewater? 

21  A      I  believe  through  an  urgent  report. 

22  Q      And  what  is  an  urgent  report? 


10 
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1  A      An  urgent  report  is  a  mechanism  within  the 

2  department  by  where  the  department  hierarchy  is 

3  alerted  by  United  States  attorneys  around  the  country 

4  to  sensitive  matters  or  important  matters  that  the 

5  department  otherwise  would  not  be  alerted  to. 

6  Q      Was  this  urgent  report  directed  to  you  or 

7  to  someone  else  in  the  department? 

8  A      There  was  a  procedure.   It  wasn't  directed 

9  to  me.    I  usually  got  copies  of  urgent  reports  that 

10  fell  within  my  bailiwick.   If  an  urgent  report  came 

11  in  on  a  civil  rights  matter  or  civil  matter,  I  would 

12  get  copies,  but  generally,  they  were  directed  to  the 

13  hierarchy  above  me  in  the  department. 

14  Q      And  that  would  be  the  Deputy  Attorney 

1 5  General  and  the  Associate  Attorney  General  and  the 

16  Attorney  General? 

17  A      Yes. 

18  MR.  GIUFFRA:    Let  me  show  you  the  document 
which  we  will  mark  as  DOJ  17458.   That  will  be 
continuing  the  procedure  that  we  had  earlier,  which 
is  have  the  exhibit  number  be  the  same  as  the  Bates 
number  of  the  documents.   This  is  a  document  which 

12 

1  says  "Referral  from  RTC  Corporation,  October  7, 

2  1992." 

3  (DOJ  Exhibit  17458  identified.) 

4  BY  MR.  GIUFFRA: 

5  Q      Is  this  the  urgent  report  that  you  were 

6  referring  to? 

7  A      It  looks  like  it.    I  will  say  it  looks  like 

8  it.    I  can't  specifically  today  say  that  this  is  the 

9  piece  of  paper  I  looked  at,  and  when  I  testify  today, 

10  1  want  you  to  know  that  while  I'll  say  it  looks  like 

1 1  the  piece  of  paper,  I  want  you  to  understand  that  I 

12  can't  definitively  say  this  is  the  piece  of  paper. 

13  Q      Did  you  read  this  urgent  report? 

14  MR.  FISHMAN:    You  mean  the  whole  document? 

15  MR.  GIUFFRA:    Or  any  portion  of  the 

16  document. 

17  THE  WITNESS:    I'm  quite  certain  that  I 

18  would  have  read  the  cover  sheet,  and  I  believe  I 

19  skimmed  ~  I  don't  think  I  read  word  for  word  the 

20  attachment  to  the  urgent  report,  but  I  believe  that  I 

21  went  through  it  sufficiently  so  I  had  a  grasp  for 

22  what  was  in  it. 
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1  BY  MR.  GIUFFRA: 

2  Q      And  what  was  your  understanding  of  what  was 

3  contained  within  the  urgent  report  and  the  criminal 

4  referral? 

5  A      Well,  the  urgent  report  was  sent  to  us  to 

6  reflect  a  referral  that  had  been  made  by  the  RTC  to 

7  the  U.S.  Attorney  in  Arkansas  and  the  fact  that  the 

8  nominee  for  President's  name  was  listed  as  a  witness. 

9  Q      And  that's  Bill  Clinton? 

10  A      Bill  Clinton  was  the  factor  that  triggered 

1 1  the  sending  of  the  urgent  report,  making  it  a 

12  sensitive  item. 

13  Q      Did  you  discuss  this  urgent  report  with 

14  anyone  within  the  Department  of  Justice  after 

15  reviewing  it? 

16  A      I  can't  recall  with  whom  —  I  know  I  had 

17  discussions  with  Ira  Raphaelson  about  it  at  some 

18  point  in  time. 

19  Q      Who  was  Mr.  Raphaelson? 

20  A      He  at  that  time  was  the  counsel  responsible 

21  for  handling  the  Department  of  Justice's 

22  investigations  on  savings  and  loans.    I'm  not  exactly 


1  certain  of  his  title. 

2  Q      Do  you  recall  anything  about  your 

3  conversation  with  Mr.  Raphaelson? 

4  A      I  don't  recall  a  specific  conversation.   I 

5  know  he  attended  a  meeting  that  I  had  with  Larry 

6  Potts  from  the  Bureau  and  one  or  two  other  people. 

7  And  I  would  have  discussed  something  like  this  with 

8  him,  because  it  would  have  fallen  within  his 

9  bailiwick,  being  a  financial  institution  referral. 

10  And  in  fact,  I  do  not  believe  the  urgent 

11  report  itself  triggered  discussions,  but  that 

12  sometime  after  that  urgent  report  had  come  by, 

13  something,  whether  it  be  a  conversation  with  Ira  or 

14  somebody  within  the  Bureau,  triggered  the  meeting 

15  that  I  subsequently  had  with  Larry  Potts,  and  the 

16  conversations  I  had  may  well  have  been  with  regard  to 

17  that  meeting  as  opposed  to  a  conversation  with  the 

18  fact  that  the  urgent  report  had  come  in.    In  other 

19  words,  I  think  when  the  urgent  report  first  came  in, 

20  I  remarked  upon  it,  but  had  no  conversations  as  a 

21  result  of  my  having  seen  the  urgent  report. 

22  Q      What  do  you  recall  about  this  meeting  with 
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Mr.  Raphaelson,  if  anything? 

A      Well,  the  meeting  was  with  Larry  Potts, 
attended  by  Mr.  Raphaelson. 

Q      Was  the  meeting  called  by  Mr.  Potts? 

A      It  was  called  by  me  and  Mr.  Potts  -- 
probably  triggered  by  me. 

Q      And  why  did  you  call  the  meeting?   Do  you 
have  any  recollection? 

A      I  have  a  vague  recollection  of  hearing  that 
the  Bureau  in  Arkansas  had  raised  concerns  that  the 
investigation  was  not  being  pursued  adequately  by  the 
U.S.  Attorney's  office  and  all  I  can  recount  is 
that  --  at  this  point,  I  have  this  impression  of 
having  heard  from  somebody  that  was  the  case 
triggering  a  call  from  me  to  Potts  saying  we  ought  to 
get  together  on  this. 

Q      Do  you  have  any  recollection  as  to  how  you 
might  have  learned  that  such  concerns  were  being 
expressed  by  the  FBI  in  Little  Rock? 

A      It  was  either  somebody  in  the  FBI,  Potts  or 
somebody  else  or  somebody  else  in  the  department.   It 
might  have  been  Ira.    I  just  don't  know. 


15 


Q      Was  the  meeting  held  in  your  office? 

A      It  was. 

Q      And  what  can  you  recall  about  the  meeting 
with  Mr.  Potts  and  Mr.  Raphaelson? 

A      I  can  recall  my  intentions  in  holding  the 
meeting  and  what  I  believe  to  be  the  results  of  the 
meeting.    It  was  something  like  this. 

There  is  a  concern  on  the  one  hand  that 
persons  use  the  fact  that  the  Clintons'  name  was 
mentioned  in  the  referral  as  a  basis  for  doing  an 
overt  investigation  which  would  lead  to  publicity  as 
a  resuh  of  an  overt  investigation. 

Q      What  is  an  overt  investigation,  just  for 
the  record? 

A      Overt  investigation  is  one  where  agents  go 
out  and  subpoena  people.   The  public  becomes  aware 
there's  an  ongoing  investigation  being  conducted  by 
the  FBI  as  opposed  to  covert,  where  you  have  an 
undercover  operation  or  some  other  investigation  that 
is  totally  nonpublic  in  the  effort  to  further  the 
investigation. 

In  a  situation  where  you're  coming  up  to  an 


16 


280 

17 

1  election,  and  I  had  been  in  several  situations  in  the 

2  past,  persons  with  a  political  bent  can  misuse 

3  predication  for  an  investigation  in  order  to  affect 

4  one  way  or  the  other  an  election. 

5  My  concern  in  this  case  was  that  on  the  one 

6  hand,  we  wanted  to  make  certain  that  the 

7  investigation  was  pursued  adequate  to  the  predication 

8  that  supported  the  investigation.   On  the  other  hand, 

9  I  wanted  to  make  certain  that  nothing  was  done  solely 

10  for  purposes  other  than  what  is  appropriate  to  the 

1 1  investigation. 

12  And  so  when  I  had  heard  in  some  way,  shape 

13  or  form,  there  was  some  concern  it  was  not  being 

14  pursued  adequately,  what  1  discussed  with  Mr.  Potts 

15  in  determining  what  would  be  appropriate  for  the 

16  investigation,  and  my  understanding  as  a  result  of 

17  that  meeting  was  that  the  FBI  was  going  to  determine 

1 8  what  was  appropriate  to  the  further  investigation  of 

19  the  matter. 

20  Q      And  that  would  be  FBI  in  Washington  or  FBI 

21  in  Little  Rock? 

22 A      1  think  in  Little  Rock.    My  vague 

18 

1  recollection  is  it  was  Little  Rock  that  had  expressed 

2  some  concern  about  how  the  investigation  was  being 

3  pursued  or  not  pursued. 

4  Q      And  you  wanted  the  investigation  to  be 

5  pursued  in  the  manner  in  which  it  would  be  pursued  in 

6  the  ordinary  course,  regardless  of  the  names  of  the 

7  persons  who  were  listed  as  possible  witnesses  in  the 

8  criminal  referral? 

9  A      Exactly. 

10  Q      Do  you  recall  approximately  how  long  this 

1 1  meeting  took? 

12  A      It  wasn't  ~  1  know  it  wasn't  more  than  an 

13  hour.    It  was  probably  a  half  hour  or  something  like 

14  that. 

15  Q      Did  you  discuss  the  meeting  with  anyone 

16  afterwards?  Did  you  make  a  report,  for  example,  to 

17  the  Deputy  Attorney  General  or  the  Attorney  General? 

18  A      Not  that  I  can  recall.   Ira  was  there,  who 

19  was  —  I  don't  recall  discussing  it  with  the  Deputy 

20  or  the  Attorney  General.   That's  not  to  say  I  may  not 

21  have.    I  just  have  no  recollection  of  it  now. 

22  Q      Let  me  show  you  two  documents.   One  we'll 
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mark  as  FBI  1031,  and  I'll  focus  your  attention  on 
the  last  paragraph. 

(FBI  Exhibit  1031  identified.) 
THE  WITNESS:    I've  read  it. 
BY  MR.  GIUFFRA: 

Q      What  is  this  document? 

A      It  looks  like  an  internal  FBI  memorandum. 

Q  Does  the  last  paragraph  of  this  document  in 
any  way  refresh  your  recollection  with  regard  to  the 
meeting  that  you  had  with  Mr.  Potts? 

A      Yes  and  no.    There's  another  document  that 
I've  seen,  FBI  document  that  was  shown  to  me  before, 
that  includes  a  sentence  in  there  which  indicates  my 
perspective  on  how  it  should  be  handled  which  is 
omitted  from  this  paragraph. 

Q  Let  me  show  you  a  document,  we'll  mark  this 
one  as  FBI  523.  You  may  be  referring  to  page  525  of 
this  particular  document. 

(FBI  Exhibit  523  identified.) 
THE  WITNESS:   The  last  sentence  of  page  3 
of  this  document  reflects  the  thrust  of  how  I 

believed  the  follow-up  should  be  handled. 

20 
BY  MR.  GIUFFRA: 

Q      Why  don't  you  read  that  into  the  record? 

A  "AG  Mueller  added  that  this  matter  should 
not  be  treated  any  differently  than  any  other  similar 
FIF  investigation  addressed  by  the  FBI  and  DOJ." 

Now,  at  this  meeting,  1  do  not  believe 
there  was  discussion  of  the  FBI  doing  some  form  of 
limited  investigation.   Rather,  the  FBI  was  to 
determine  whether  the  case  was  being  handled 
appropriately  given  the  referral.   The  document  that 
you  gave  me  first  here,  which  is  ~  how  are  you 
referring  to  them  --  FBI  00001031? 

Q      Correct. 

A      That  document  notes  that  there  was  a 
subsequent  meeting  between  Verinder  and  Kubic  where 
it  was  determined  that  a  limited  investigation  should 
be  conducted  into  this  matter.   I  did  not  understand 
that  that  was  going  to  take  place  at  the  time  of  the 
meeting,  and  it  was  only  after  I  had  been  shown  these 
documents  by  Independent  Counsel  that  I  learned  that 
a  subsequent  investigation,  in  the  Bureau's  terms, 
had  taken  place. 
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1  Q      What  is  a  subsequent  investigation? 

2  A      Well,  here,  apparently  a  decision  was  made 

3  to  do  a  limited  —  he  uses  the  word  —  does  he  use 

4  the  word  "subsequent"? 

5  Q      It  might  be  called  a  limited 

6  investigation. 

7  A      A  limited  investigation  in  a  subsequent 

8  meeting.   A  limited  investigation  was  to  be  done. 

9  Q      And  that  was  something  ~  you  did  not 

10  direct  such  an  investigation  be  conducted? 

11  A      I  don't  recall  directing  such  an 

12  investigation  being  conducted,  and  that  seems  to 

13  indicate  that  the  decision  was  made  after  our  meeting 

14  to  conduct  a  limited  investigation. 

15  Q      In  fact,  your  recollection  would  be  that 

16  you  instructed  the  FBI  to  make  the  judgment  as  to 

1 7  what  sort  of  an  investigation  should  be  conducted  in 

1 8  this  matter? 

19  A      What  I  wanted  to  know  from  the  FBI,  was  the 

20  FBI  investigation  being  handled  appropriately.   1 

21  don't  think  we  specified  whether  there  would  be  a 

22  limited  investigation  done.    1  don't  think  we 

22 

1  formalistically  described  what  the  Bureau  would  do  to 

2  be  able  to  reach  a  conclusion  as  to  whether  the 

3  investigation  was  being  handled  appropriate  to  what 

4  was  in  the  referral. 

5  Q      Do  you  recall  attending  any  other  meetings 

6  with  regard  to  the  handling  within  the  Department  of 

7  Justice  of  this  RTC  criminal  referral  relating  to 

8  Madison  and  Whitev-'ater  Guaranty? 

9  A      No. 

10  Q      Do  you  recall  having  any  other  discussions 

1 1  with  anyone  at  the  Department  of  Justice  with  regard 

12  to  this  criminal  referral  relating  to  Madison  and 

1 3  Whitewater  Guaranty? 

14  A      Other  than  Ira  Raphaelson.   That's  not  to 

15  say  1  did  not  have.   I  could  have  had  other 

16  discussions  with  people  in  the  Department  of  Justice, 

17  but  I  don't  recall  any  right  now. 

18  Q      You  recall  having  subsequent  conversations 

19  with  Mr.  Raphaelson;  correct? 

20  A      I  know  I  talked  to  Ira  Raphaelson  because 

21  he  was  at  the  meeting.    I  believe  I  talked  to  him 

22  beforehand  because  he  was  at  the  meeting  and  it  was 
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within  his  bailiwick.   I  don't  recall  if  I  had  any 
conversation  subsequent  to  that  meeting  with  him.    I 
don't  have  any  present  recollection  of  any.    I  may 
well  have,  and  probably  did. 

Q      Why  do  you  think  you  probably  had 
subsequent  conversations  with  Mr.  Raphaelson? 

A      Because  it  would  be  natural  after  a  meeting 
like  that  to  say  I  think  this  is  the  appropriate 
thing  to  do,  do  you  have  any  disagreement.   It  would 
be  natural  for  us  to  talk  immediately  after  the 
meeting  to  say  okay,  this  is  the  way  to  do  it. 

Also,  I  was  shown  before  by  Independent 
Counsel  a  note  from  Larry  Potts  to  me  stapled  to  an 
internal  FBI  memorandum  which  recorded  the  results  of 
its  investigation,  so  I  was  alerted  to  what  had  -- 
what  the  FBI's  perspective  was  after  they  had  gone 
back  to  Arkansas  and  queried  them  on  what  should  be 
done,  and  I'm  quite  certain  I  passed  that  on  to  Ira, 
but  I  have  no  present  recollection  of  it. 

MR.  GIUFFRA:    Let  me  show  you  another 
document  which  we'll  mark  as  Department  of  Justice 

017457.    It's  a  two-page  document  --  it's  a  one-page 

24 
document  ~  let's  go  off  the  record  for  a  second. 
(DOJ  Exhibit  017457  identified.) 
(Discussion  off  the  record.) 
BY  MR.  GIUFFRA: 

Q      Mr.  Mueller,  would  you  have  any 
understanding  as  to  what  this  particular  document 
would  be? 

A      From  this  document,  no.    It  doesn't  say 
what  the  attachments  were. 

Q      Let  me  show  you  another  document,  which 
will  be  marked  as  Department  of  Justice  006692. 
(DOJ  Exhibit  006692  identified.) 
BY  MR.  GIUFFRA: 

Q      Do  you  recall  receiving  the  document 
bearing  Bates  numbers  006692  and  the  other  pages  and 
attachment  which  is  007051? 

A      I  recall  seeing  Banks's  letter,  yes,  which 
is  the  attachment  to  this  document. 

Q      What  do  you  recall  about  Mr.  Banks's 
letter? 

A      I  recall  remarking  upon  it  as  it  came 
through  and  seeing  it  and  that's  it. 
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1  Q      Do  you  recall  taking  any  action  after 

2  seeing  Mr.  Banks's  letter? 

3  A      No.    Actually,  I  think  that  Banks's 

4  letter  --  I  saw  it.    I  recall  seeing  it  in  passing, 

5  and  my  response  was  I  think  we  did  the  right  thing  in 

6  this  case. 

7  Q      Did  you  discuss  Mr.  Banks's  letter  with 

8  anyone  within  the  Department  of  Justice? 

9  A      I  may  have  discussed  it  with  Ira  and  1  have 

10  some  vague  recollection  of  agreeing  with  Ira  that 

1 1  this  had  been  handled  appropriately,  that  the 

12  confidentiality  had  been  maintained,  that  there  was 

13  nothing  more  for  us  to  do. 

14  The  one  thing  that  I  was  not  aware  of,  and 

15  I  didn't  focus  on  the  letter  sufficiently  at  the 

16  time,  but  when  I  was  interviewed  by  the  Whitewater 

17  counsel,  I  saw  the  internal  or  some  internal  FBI 

18  correspondence  which  indicated  that  they  were  doing  a 

19  preliminary  investigation.    When  I  learned  that,  it 

20  gave  meaning  to  what  Banks  was  saying  here,  that  the 

21  FBI  was  conducting  some  investigation,  because  that 

22  aspect  of  the  letter  did  not  make  sense  to  me  when  it 


1  came  through,  because  I  was  not  aware  that  the  FBI 

2  directed  a  preliminary  investigation  be  done. 

3  Q      But  you  did  not  direct  that  the  preliminary 

4  investigation  be  done,  to  the  best  of  your 

5  recollection? 

6  A      I  don't  recall  that  being  the  result  of  our 

7  meeting. 

8  Q      Did  you  ever  discuss  RTC  referral  number 

9  C0004  with  the  U.S.  Attorney  in  Little  Rock,  Charles 

10  Banks? 

11  A      I  don't  recall  discussing  it  with  Banks.   I 

12  have  some  vague  recollection  of  talking  to  the 

13  assistant  who  had  handled  the  prosecution  of  — 

14  Q      McDougal? 

15  A      McDougal,  at  some  point  in  time. 

16  Q      Was  that  while  you  were  in  the  Department 

17  of  Justice? 

18  A      Certainly  it  would  have  been  while  1  was  in 

19  the  Department  of  Justice,  yes.   And  it  would  have 

20  been  sometime  during  this  period,  and  I  don't  know 

21  why  I  did  not  talk  with  Banks  and  why  I  had  talked 

22  with  him,  but  I  have  some  recollection  of  doing  it 
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because  I  have  a  recollection  of  him  saying  that  the 
prime  target  of  the  investigation,  McDougal,  had  been 
prosecuted  and  was  acquitted  before  and  there  were 
substantial  numbers  of  documents  that  had  to  be 
reviewed,  and  getting  a  feel  for  him  as  to  how  much 
substance  there  was  to  this  case  and  what  the 
likelihood  of  an  aggressive  early  prosecution  would 
be  from  the  perspective  of  the  U.S.  Attorney's 
office. 

Q      Do  you  recall  the  assistant's  name? 

A      I  don't.    1  thought  he  may  have  been  first 
assistant.   I  have  this  vague  recollection  of  being 
the  first  assistant  handled  the  prosecution  of 
Murtaugh  before. 

0      Does  the  name  Floyd  Dodson  mean  anything? 

A      Not  really. 

MR.  FISHMAN:    Off  the  record. 
THE  WITNESS:    1  may  have  mentioned 
Murtaugh,  but  it  was  McDougal  who  was  the  principal 
individual  mentioned  in  the  referral,  if  I  recall 
correctly. 

BY  MR.  GIUFFRA: 


28 


Q      Do  you  recall  whether  you  contacted  the 
assistant  in  Little  Rock  or  whether  the  assistant 
contacted  ~ 

A      I  think  I  would  have. 

Q      Do  you  recall  why  you  contacted  the 
assistant? 

A      I  don't.    And  again,  I  have  a  vague 
recollection  of  this  call. 

Q      That's  based  upon  the  fact  that  you  were 
examined  by  the  Independent  Counsel's  office? 

A      No.    What  I  was  saying  before  was  I  did  not 
recall  until  before  —  when  the  Independent  Counsel 
showed  me  internal  FBI  documents,  I  did  not  know  that 
the  FBI  had  directed  a  preliminary  investigation. 
This  was  separate. 

You  asked  me  whether  I  had  talked  to  Chuck 
Banks.    I  said  no,  I  don't  recall  talking  to  Chuck 
Banks  on  this,  but  I  have  a  vague  recollection  of 
perhaps  talking  to  the  assistant  who  had  handled  the 
McDougal  case  previously  and  was  also  assigned  this 
referral,  and  it  may  well  that  Chuck  Banks  referred 
me  to  him  or  I  got  his  name  from  someplace,  but  I 
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1  have  this  vague  recollection  of  talking  to  him. 

2  Q      Do  you  recall  speaking  to  anyone  else  in 

3  the  Department  of  Justice  about  this  criminal 

4  referral  excluding  Mr.  Raphaelson  and  the  assistant 

5  in  Little  Rock? 

6  A      And  excluding  the  persons  in  the  FBI? 

7  Q      And  excluding  the  persons  at  the  FBI. 

8  A      I  don't  have  a  specific  recollection  of 

9  doing  so.    I  may  have,  but  I  don't  have  any 

10  recollection. 

11  Q      Do  you  have  any  recollection  of  speaking  to 

12  the  Attorney  General  of  with  regard  to  doing  a 

13  criminal  referral  number  4? 

14  A      I  don't. 

15  Q      Deputy  Attorney  General? 

16  A      I  don't. 

17  Q      Did  you  speak  to  anybody  in  the  White  House 

18  about  criminal  referral  number  4? 

19  A      I  don't. 

20  Q      Do  you  have  any  knowledge  whether  anyone  at 

21  the  Department  of  Justice  spoke  to  anyone  at  the 

22  White  House  with  regard  to  criminal  referral 

30 

1  number  4? 

2  A      I  don't  have  any  knowledge  of  anyone 

3  speaking  to  anyone  in  the  White  House  on  it.    To  the 

4  contrary,  I  would  be  very  surprised  if  anybody  had. 

5  It  was  the  posture  of  the  Deputy  Attorney  General  and 

6  the  Attorney  General  and  Ira  and  the  hierarchy  that 

7  you  did  not  talk  to  the  White  House  on  matters  such 

8  as  this. 

9  Q      Now,  you  left  the  department  on  January  19, 

10  1993.    Do  you  recall  any  other  communications  or 

1 1  meetings  that  you  had  with  regard  to  criminal 

12  referral  number  4  other  than  those  that  you've 

13  testified  to  here  today? 

14  A      Actually,  now  that  you  mention  it,  I  know  I 

15  talked  to  Jack  Keeney  about  this. 

16  Q      Who  is  Mr.  Keeney? 

17  A      He  was  my  deputy  in  charge.   He  was  the 

18  deputy  in  charge  of  public  corruption  and  frauds  --  I 

19  think  he  had  frauds  but  maybe  not.    I  know  I 

20  discussed  the  issue  with  him  ~  I  think  it  was  after 

21  the  fact  for  some  reason  ~  and  elicited  his  input  as 

22  to  whether  or  not  this  was  the  appropriate  way  to 
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handle  it,  and  I  believe  I  also  alerted  him  to  the 
response  that  we  only  got  back  from  the  FBI. 

Q      This  would  have  been  in  the  October  period? 
A      Yes. 

Q      What  was  the  response  you  got  back  from  the 
FBI,  to  the  best  of  your  recollection? 

A      There's  a  teletype  that  1  think  came  from 
Arkansas  that  I'm  sure  you  have  that  reported  back 
that  they  had  reviewed  documents,  1  think,  and 
determined  that  nothing  more  should  be  done  at  this 
time  to  press  the  investigation  and  a  copy  of  that 
teletype  —  internal  FBI  teletype  was  forwarded  to  me 
by  Larry  Potts,  and  I  passed  it  on  to  Jack  Keeney. 

Q  Let  me  show  you  a  series  of  documents  which 
we'll  mark  as  Exhibit  JDA  00190,  191,  192,  193,  194, 
195. 

(DOJ  Exhibits  190  through  195 
identified.) 
THE  WITNESS:   These  are  the  documents  to 
which  I  was  referring. 

BY  MR.  GIUFFRA: 

Q      Why  don't  you  briefly  take  us  through  these 

32 
documents,  what  you  recall  about  them. 

MR.  FISHMAN:  If  I  could,  the  actual  Bates 
numbers,  these  have  been  identified  to  the  committee 
in  indices  and  so  forth,  are  000500  through  505. 

MR.  GIUFFRA:  So  many  investigations,  so 
many  Bates  numbers. 

THE  WITNESS:   The  Bates  number  000502 
through  505  consist  of  a  buck  slip  from  Larry  Potts 
to  me  dated  October  19,  1992  accompanying  an  internal 
FBI  teletype  of  ~  off  the  record,  I  used  to  be  able 
to  tell  these  --  October  16,  1992.    And  this  teletype 
reflects  the  result  of  a  review  done  by  the  FBI 
office  in  conjunction  with  the  U.S.  Attorney's  office 
of  the  referral  and  a  determination  that  no  further 
investigation  was  appropriate  at  that  juncture. 
And  that  internal  teletype  ~  a  copy  of 
that  was  sent  to  me  by  Larry  Potts  with  this  buck 
slip  in  which  he  indicates  agreement  with  that 
posture.    I  then  passed  it  on  to  Jack  Keeney  with  a 
buck  slip  with  the  Bates  number  000500  dated  October 
23rd,  which  the  following  is  in  my  handwriting: 
"JCK:    FYI,"  the  date  and  an  M  with  a  circle  around 


288 


33 

1  it.    And  the  balance  of  the  handwriting  on  this  buck 

2  slip,  00500,  is  in  Jack  Keeney's  handwriting. 

3  And  he  sent  the  buck  slip  as  well  as  the  ~ 

4  my  buck  slip  as  well  as  the  buck  slip  from  Larry 

5  Potts  in  the  internal  FBI  memorandum  to  Jerry 

6  McDowell  for  his  information  and  wrote  on  my  buck 

7  slip  the  following:    "I  don't  see  us  as  involved  at 

8  this  point.    Bureau's  position  is  reasonable." 

9  Q      Am  I  correct  that  was  the  last  involvement 

10  you  had  with  regard  to  the  handling  of  criminal 

1 1  referral  number  4? 

12  A      I  believe  that's  the  case.  I'm  not  certain 

1 3  when  the  letter  from  Chuck  Banks  passed  by  my  desk. 

14  That  may  have  been  afterwards,  but  one  or  the  other 

1 5  was  the  last  thing  that  1  had  to  do  with  that 

16  particular  referral. 

17  MR.  GIUFFRA:    I  don't  have  any  further 

18  questions. 

19  MR.  COLE:    I  think  I  only  have  a  few 

20  questions,  but  would  you  like  to  take  a  break? 

21  THE  WITNESS:   No,  I'm  fine. 

22  EXAMINATION 
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1  BY  MR.  COLE: 

2  Q      Mr.  Mueller,  if  I  could,  I'd  like  to  show 

3  you  a  document  that's  marked  FBI  00001062  and  ask  you 

4  if  you've  seen  that  document  before  and  if  you  can 

5  identify  the  handwriting  on  it. 

6  (FBI  Exhibit  1062  identified.) 

7  THE  WITNESS:    I've  never  seen  it  before 

8  this  day,  and  I  don't  recognize  the  handwriting. 

9  BY  MR.  COLE: 

10  Q      You  will  note  that  I  believe  the  fourth  or 

1 1  fifth  entry  on  that  is  an  entry  that's  headed  in  the 

12  margin  10/8/92  and  describes  a  meeting  among  FBI 

13  officials  and  DOJ  officials.    Does  this  appear  to 

14  describe  the  meeting  that  you  previously  testified  to 

15  that  was  intended  by  yourself  and  Mr.  Raphaelson? 

16  A      Yes. 

17  Q      And  1  noted  in  reviewing  this  document  that 

18  Mr.  Potts's  name  is  not  mentioned  here.   Is  it  your 

19  best  recollection  that  Mr.  Potts  did  attend  that 

20  meeting? 

21  A      Yes,  he  did. 

22  Q      Notwithstanding  the  fact  that  his  name  is 
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not  shown  here,  you  believe  this  is  a  reference  to 
that  meeting? 

A      Yes. 

Q      And  if  I  could  show  you  another  document, 
which  I  believe  Mr.  Giuffra  previously  showed  you, 
numbered  0523  through  0525,  which  is  the  internal  FBI 
memorandum,  the  last  page  of  that  document,  525, 
shows  a  list  of  copy  designees,  which  appear  to  be 
the  same  persons  listed  in  the  document  I  just  showed 
you,  1062. 

Are  those  the  persons  who  attended  the 
meeting  other  than  Mr.  Potts? 

A      It  may  well  be,  but  I  can't  say  for 
certain.   I  believe  Mr.  Verinder  was  there,  because  I 
know  Fred.    I'm  not  certain  if  I  know  Mr.  Kubic, 
Mr.  Dick  or  Mr.  Kendrick.   They  may  have  been  there. 
I  may  have  been  introduced  to  them,  but  I  don't 
know.    I  know  for  a  fact  that  Ira  was  there.   I 
absolutely  believe  that  Larry  was  there.    I  may  be 
wrong  on  that,  but  I  have  a  recollection  of  Potts 
being  there. 

Q      That  was  why  I  was  showing  you  the 


36 


documents,  to  determine  if  this  was  the  meeting  that 
you  described  and  if  Mr.  Potts  was,  in  fact, 
present.   And  it's  your  best  recollection  that  he  was 
present? 

A      It's  possible  he  wasn't  there,  but  I  know 
my  dealings  were  with  him  and  my  best  recollection  is 
that  he  was. 

Q      What  was  Mr.  Potts's  position  at  that  time 
inside  the  Bureau? 

A      Chief,  criminal  division. 

Q      I  think  you  already  answered  this  question, 
but  let  me  ask  you  in  any  event.   Can  you  identify 
the  persons  here  and  what  their  positions  were  inside 
the  Bureau? 

A      The  only  one  I  can  identify  is 
Mr.  Verinder,  and  he  was,  I  believe  at  that  time, 
white  collar  crime  deputy  to  Mr.  Potts. 

Q      And  the  other  individuals  listed  there  you 
do  not  know? 

A      I  may  know  them,  but  right  now  I  can't 
recollect  whether  they  were  there  at  the  meeting  or 
not,  and  I  don't  know  what  positions  they  may  have 
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1  had  in  the  Bureau. 

2  Q      My  point  in  asking  the  questions  is  not  to 

3  test  your  memory,  but  to  try  to  understand  what  role 

4  the  various  people  played  at  the  meeting  and  why  they 

5  attended? 

6  A      I  wish  I  could  be  more  helpful  to  you. 

7  Q      Perhaps  I've  exhausted  your  recollection. 

8  Did  anyone  other  than  yourself  and 

9  Mr.  Raphaelson  attend  the  meeting? 

10  A      From  Justice? 

1 1  Q      From  Justice. 

12  A      I  don't  believe  so. 

13  Q      And  Mr.  Keeney  did  not  attend  the  meeting? 

14  A      He  did  not. 

15  Q      Had  you  discussed  the  matter  with 

16  Mr.  Keeney  up  to  the  time  of  this  meeting? 

17  A      I  don't  believe  so  because  1  had  this 

18  recollection  of  believing  that  I  wished  I  had  prior 

19  to  the  meeting. 

20  Q      He  would  have  been  your  deputy  responsible 

21  for  this  area;  is  that  correct? 

22 A      I'm  not  certain  -  in  fact,  1  do  not 
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1  believe  frauds  fell  under  his  bailiwick.   But  Jack 

2  Keeney  has  been  at  the  department  since  Browning  was 

3  Attorney  General.   He  has  been  through  every 

4  upheaval,  political  ~  period  of  political  turmoil  at 

5  the  department  and  has  a  good  sense  of  what  is 

6  appropriate  to  the  circumstances,  and  consequently, 

7  because  of  his  experience  in  this,  I  had  my  own  ideas 

8  as  to  what  should  be  done. 

9  But  quite  often,  I  would  use  him  as  a 

10  sounding  board  even  though  maybe  it  came  within  the 

1 1  fraud  section  in  this  particular  instance. 

12  Nonetheless,  he  was  the  person  1  would  go  to  for  his 

13  input.    I  may  disagree  with  him,  but  I  would  at  least 

14  elicit  his  input,  which  is  why,  I  think,  I  probably 

15  sent  the  buck  slip  which  is  00500  to  him  with  the 

16  results  of  the  FBI  investigation  and  this  leads  me  to 

17  believe  that  sometime  after  the  meeting  I  did  talk  to 

18  him  about  it,  and  this  was  this  buck  slip  that 

19  followed. 

20  Q      I  think  we  can  stipulate  for  the  record 

21  that  Mr.  Keeney's  reputation  is  well  known.    In  fact, 

22  that's  why  I  asked  the  question.   It  was  the  kind  of 
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meeting  that  I  expected  a  career  official  like  him 
would  attend,  but  it's  your  recollection  he  did  not 
attend? 

A      He  did  not,  and  your  gut  reaction  would 
have  been  good  to  have  him  there  probably  is 
accurate,  although  you  had  the  career  FBI  agents 
there,  so  I  would  be  less  concerned  about  there  being 
the  perception  of  the  political  appointees  being 
involved  as  opposed  to  the  career  than  otherwise. 

Q      Was  Mr.  Raphaelson  a  career  official  or 
political  appointee  at  that  time? 

A      At  that  time,  I  think  he  was  a  political 
appointee,  but  both  he  and  I  had  been  throughout 
career  prosecutors  basically,  although  we  were  at 
that  point  in  time  political  appointees. 

Q      And  a  final  question  on  this.    Again,  it's 
not  a  memory  test,  but  Mr.  Kendrick,  with  the  FBI, 
from  the  documents,  it  appears  that  he  was  in  the  FBI 
director's  office.   Perhaps  I  should  find  a  document 
here  that  demonstrates  that.    Do  you  recall  what  his 
role  was  at  the  meeting? 

A      No,  I  don't,  and  I  don't  recall  a 


Mr.  Kendrick. 

MR.  COLE:    If  we  can  go  off  the  record, 
I'll  try  to  find  a  document. 

(Discussion  off  the  record.) 

BY  MR.  COLE: 
Q      Mr.  Mueller,  again,  document  523  through 
525,  which  is  a  memorandum,  indicates  it's  from  the 
director  of  FBI  to  FBI/Little  Rock  dated  October  9, 
1992,  and  the  final  page,  as  I  read  it  with  some 
abbreviations,  it  says  "Little  Rock  is  requested  to 
submit  results  of  this  limited  investigation  and 
anticipated  investigative  and  prosecutive  plans  by 
COB"  which  I  assume  means  close  of  business, 
"10/16/92  to  FBI  headquarters."  There  are  some 
acronyms  there  I  don't  recognize.   "Attention  SSA 
Kevin  B.  Kendrick." 

Would  that  indicate  that  Mr.  Kendrick  is  in 
the  director's  office? 

A      No,  it  wouldn't.    I  think  all  teletypes  go 
from  the  director  of  the  FBI  to  the  field.    I  may  be 
wrong  on  that,  but  I  think  it's  standard  internal  FBI 
jargon  to  have  it  go  from  the  director.   I  am 
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1  somewhat  certain  ~  and  it  would  be  surprising  to  me 

2  that  Kendrick  would  be  the  recipient  of  the 

3  anticipated  investigative  and  prosecutive  plans, 

4  being  in  the  director's  office.   1  think  he  would  be 

5  in  the  white  collar  crime  section,  but  I  just  don't 

6  know.    I  don't  recall. 

7  Q      The  date  that's  referenced,  10/16/92,  do 

8  you  recall  that  being  discussed  at  the  meeting  that 

9  you  previously  testified  to? 

10  A      No,  I  don't. 

11  Q      And  do  you  know  why  a  date  would  have  been 

12  set  of  one  week  to  complete  that  investigation? 

13  A      1  don't.    1  don't  recall  any  details  of 

14  what  specifically  the  Bureau  would  do  being  discussed 

15  at  the  meeting,  whether  it  be  conduct  a  preliminary 

16  investigation  or  set  a  time  frame  within  such  time 

17  the  preliminary  investigation  should  be  conducted.   I 

18  don't  recall  that  at  all.   The  thrust  of  the  meeting 

19  was  that  this  should  be  handled  no  differently  than 

20  one  handles  others.   They  should  be  handled 

21  appropriately. 

22 Q      And  whose  responsibility  was  it  to  make  the 


1  determination  as  to  what  the  next  step  should  be? 

2  A      Well,  I  think  it  would  be  a  matter 

3  discussed  both  by  the  FBI,  but  1  would  not  expect  the 

4  FBI  to  make  it  unilaterally.   Since  we  had  the 

5  meeting,  1  would  expect  that  Larry  Potts  would  call, 

6  and  we  would  discuss  it.    If  they  came  back  and  said 

7  for  instance,  the  referral  was  inadequate,  that  our 

8  review  discloses  that  the  Clintons  should  be  targets 

9  of  this  investigation,  then  1  would  think  that  there 

10  would  be  some  discussion  with  how  the  investigation 

1 1  should  proceed. 

12  Q      So  am  1  understanding  your  testimony 

1 3  correctly  that  the  Bureau  ~  you  and  Mr.  Raphaelson 

14  were  asking  the  Bureau  to  review  the  matter  and  make 

15  an  initial  determination  and  report  back  to  the 

16  Justice  Department? 

17  A      Yes. 

18  Q      And  to  whom  were  they  to  report? 

19  A      You  used  the  word  "report"  in  the  form  of 

20  a  —  sort  of  chain  of  command.   1  had  a  very 

21  coUegial  relationship  with  Larry  Potts.    He  had  been 

22  up  at  AS  AC  in  Boston  when  I  was  up  there  in  the  U.S. 


42 


293 


43 
Attorney's  office  there,  and  we  had  been  through  a 
number  of  things  together  and  whenever  there  was  a 
problem,  we  talked  to  each  other. 

I  fully  expected  that  Potts  would  get  back 
to  me  and  say  okay,  this  is  where  we  are,  as  opposed 
to  him  reporting  to  me,  which  he  did  not,  but  we 
would  try  to  resolve  problems  together. 

0      What  was  Mr.  Raphaelson's  role? 

A      Mr.  Raphaelson  was  responsible  for  the 
Department  of  Justice's  program  directed  at  the 
prosecution  of  those  responsible  for  the  savings  and 
loan  debacle  and  recovering  the  moneys  that  had  been 
lost  as  a  result  of  that  debacle. 

And  consequently  ~  that  was  the  mandate  of 
Congress,  that  the  position  be  established,  and  his 
mandate  was  to  review  and  assure  that  referrals 
relating  to  savings  and  loans  were  handled 
appropriately.   That  meant  that  they  had  sufficient 
staffing,  that  they  weren't  put  on  the  back  burner, 
and  that  each  U.S.  Attorney's  office  or  task  force 
was  handling  the  inventory  of  savings  and  loans 
referrals  quickly,  expeditiously. 
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Q      Do  you  know  if  Mr.  Raphaelson  was  aware  of 
the  criminal  referral  on  Madison  Savings  before  you 
discussed  it  at  the  meeting  that  you've  testified  to? 

A      Oh,  yes,  I  think  he  was. 

Q      And  do  you  know  how  he  came  to  be  aware  of 
it? 

A      I'm  not  certain,  but  I  would  imagine  that 
he  got  a  copy  of  the  urgent  report.    It  may  show  him 
as  a  referent  on  it.    Alternatively,  if  that  went  to 
the  Attorney  General,  because  it  related  to  savings 
and  loans,  it  would  have  found  its  way  to  him.    I 
know  he  had  some  sort  of  discussion  before  the 
meeting.   I  know  he  didn't  come  to  the  meeting  cold. 

Q      The  urgent  report  that  you  testified  to,  I 
believe,  is  the  document  that  Mr.  Giuffra  previously 
showed  you  that's  dated  October  7,  1992? 

A      Yes. 

Q      So  that  would  have  been  the  date  before  the 
meeting  that  you've  testified  to;  correct? 

A      I'm  not  certain  the  date  of  the  meeting. 
Was  it  October  8th? 

Q      The  chronology  I  showed  you  and  the  FBI 
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1  teletypes  showed  October  8th. 

2  A      I  guess  I  have  some  belief  that  we  were 

3  aware  of  the  referral  before  it  came  up  as  an  urgent 

4  report.    I  don't  know  how  we  might  have  been  aware. 

5  Q      Let  me  show  you  a  document,  what  I  showed 

6  you  previously,  appears  to  be  a  draft  chronology 

7  bearing  FBI  1062,  and  there's  a  handwritten  entry 

8  that  reads  "9/22/92,  E-mail  to  Verinder  from  Kubic 

9  re:  Ira  hears  rumbling  on  case." 

10  (FBI  Exhibit  1062  identified.) 

11  BY  MR.  COLE: 

12  Q      Does  that  help  you  recall  at  all  about  what 

13  Mr.  Raphaelson  may  have  known  about  the  matter? 

14  A      It  does  not  ~  I  know  I've  talked  to  Ira 

1 5  before  our  meeting,  and  it  seems  to  me  it  was  not 

16  just  the  day  before.    In  other  words,  I  don't  have 

17  the  recollection  of  receiving  the  urgent  report  and 

1 8  setting  up  a  meeting  for  the  next  day.    I  think  I  had 

19  heard  of  the  referral  prior  to  at  least  a  day  —  a 

20  couple  days  prior  to  the  meeting,  and  as  I  said 

2 1  before,  I  may  have  heard  about  it  from  Ira. 

22 Q      Here's  a  document  that  appears  to  be  the 
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1  final  version  of  the  draft  chronology  that  I  just 

2  showed  you  bearing  numbers  FBI  0960  through  962. 

3  (FBI  Exhibit  0960  identified.) 

4  BY  MR.  COLE: 

5  Q      There's  an  entry  there,  if  I  could  read  it 

6  into  the  record,  "during  September  1992  DOJ  receives 

7  press  inquiry  concerning  existence  of  an  FIF 

8  investigation  in  which  the  Clintons  were  allegedly 

9  involved.    DOJ  makes  inquiry  of  FBI  headquarters 

1 0  regarding  existence  of  such  a  matter.   FBI  records 

1 1  were  negative.   LR"  ~  which  I  read  to  be  Little 

12  Rock  ~  "FBI  was  contacted  by  FBI  headquarters  and 

13  advised  no  investigation  involving  the  Clintons  as 

14  subjects  was  pending." 

15  Do  you  have  any  recollection  of  the  events 

16  that  are  memorialized  in  that  document?  And  if  you'd 

17  like  to  take  a  moment  and  read  the  entire  document, 

18  by  all  means,  do  so. 

19  A      If  1  could. 

20  MR.  COLE:    Perhaps  we  could  go  off  the 

21  record  while  you  do  so. 

22  (Discussion  off  the  record.) 
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1  BY  MR.  COLE: 

2  Q      Mr.  Mueller,  I  believe  when  we  went  off  the 

3  record,  I  had  asked  about  the  entry  that  states 

4  "during  September  1992"  and  purports  to  describe  a 

5  press  inquiry  to  the  Department  of  Justice.    Do  you 

6  have  any  recollection  of  those  events? 

7  A      I  do  not.    I  know  the  press  inquiry  didn't 

8  come  to  me,  and  I'm  not  certain  if  I  was  aware  of 

9  that  inquiry.    I  may  have  been.   Somebody  may  have 

10  said  Mueller,  do  you  know  anything  about  this. 

1 1  Q      What  would  be  the  normal  handling  at  that 

12  time  in  the  Department  of  Justice,  if  a  press  inquiry 

13  had  been  received  concerning  a  presidential  candidate 

14  and  an  FIF  investigation,  which  I  assume  means 

15  financial  institution  fraud? 

16  A      The  press  inquiry  would  have  come  to  Paul 

17  McNulty's  shop,  and  he  would  have  attempted  to  find 

18  out  more  about  it.    The  three  areas  to  which  he 

19  probably  would  have  turned  in  this  instance,  one 

20  would  have  been  to  myself,  who  is  head  of  criminal 

21  and  whether  I  know  anything  about  it.    Alternatively, 

22  it  would  be  to  Larry  McWhorten,  head  of  the  office 

48 

1  for  United  States  attorneys,  and  the  third  one  would 

2  have  been  to  Ira  Raphaelson,  who  was  in  charge  of  the 

3  fifth  program.   That  would  have  been  the  ordinary 

4  process. 

5  I  myself  don't  have  any  recollection  of 

6  having  been  contacted  by  McNulty,  but  it's  not  to  say 

7  I  may  not  have  been. 

8  Q      That  was  going  to  be  my  next  question,  so 

9  you've  answered  it. 

10  I  note  on  the  document  Mr.  Giuffra 

1 1  previously  showed  you  the  urgent  memorandum,  it  shows 

12  yourself  and  Mr.  McNulty  as  having  received  copies. 

13  That  would  be  consistent  with  what  you've  just 

14  described  as  your  being  the  appropriate  persons  to  be 

15  notified  of  this  kind  of  matter? 

16  A      Yes. 

17  Q      But  you  have  no  recollection  of  speaking 

18  with  Mr.  McNulty  about  this? 

19  A      No,  and  Mr.  McNulty's  contact  in  my  office 

20  was  a  guy  named  Bob  Bucknam.    He  may  well  have  been 

2 1  the  person  to  whom  he  talked. 

22  Q      Did  you  talk  to  Mr.  Bucknam  about  this 
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1  referral? 

2  A      I  don't  have  any  recollection  of  doing  so. 

3  I  may  have. 

4  Q      Briefly  for  the  record,  could  you  explain 

5  what  Mr.  McWhorten's  role  was  inside  the  Department 

6  of  Justice  at  that  time.    He's  the  author,  for  the 

7  record,  of  the  October  7th  urgent  memorandum  to  the 

8  Attorney  General,  Deputy  Attorney  General  and 

9  Associate  Attorney  General? 

10  A      He  was  the  director  of  the  executive  office 

1 1  for  the  U.S.  Attorneys  which  coordinates  the 

12  activities  of  the  various  United  States  attorneys 

13  offices  throughout  the  country.    U.S.  Attorneys 

14  themselves  will  tell  you  that  it  does  not  direct  them 

15  but  coordinates. 

16  Q      And  you've  testified  at  the  beginning  of 

17  our  session  here  that  an  urgent  memorandum  of  this 

18  nature  would  be  used  to  convey  to  the  --  I  believe 

19  you  said  the  upper  hierarchy  or  the  hierarchy  of  the 

20  Department  of  Justice  a  sensitive  matter  for  any  of 

21  the  U.S.  Attorneys  across  the  country,  and  that's 

22  what  this  memorandum  is  to  accomplish? 
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1  A      Yes.    I  should  say  also,  though,  various 

2  U.S.  Attorneys  offices  interpret  the  requirements  of 

3  sending  urgent  reports  differently.   And  because  the 

4  Attorney  General's  name  and  the  Deputy  Attorney 

5  General's  name  and  the  Associate  Attorney  General's 

6  name  appear  as  the  ultimate  recipients  of  the  memo, 

7  that  does  not  at  all  mean  that  necessarily  we  got 

8  it.    All  of  them  have  --  each  of  those  individuals 

9  have  aides  that  screen  the  reports  to  determine 

10  whether  or  not  it's  something  that  ought  to  go  to  the 

1 1  Attorney  General. 

12  Q      Do  you  have  any  knowledge  as  to  whether 

13  Mr.  Barr  actually  received  this  memorandum? 

14  A      I  do  not. 

15  Q      You  have  no  knowledge  of  any  communications 

16  with  Mr.  Barr  concerning  this  matter? 

17  A      I  did  not  recollect  any  conversations  I  had 

1 8  with  him  on  the  matter.   That  is  not  to  say  I  may  not 

19  have.   That  is  not  to  say  that  1  could  have  --  no, 

20  how  do  I  put  this?   I  could  have  had  conversations 

21  with  him.    I  have  no  present  recollection  of  having 

22  any. 
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1  Q      I'll  show  you  another  document  that  the 

2  department  has  produced  to  us  that  has  a  number 

3  3385  --  FBI  3385,  which  appears  to  be  a  daily  log 

4  from  the  director's  office  of  the  Federal  Bureau  of 

5  Investigation. 

6  (FBI  Exhibit  3385  identified.) 

7  BY  MR.  COLE: 

8  Q      It  has  an  entry  there  for  $12.30  on  August 

9  31,  1992  lunch  with  A.C.  Ban",  DAG  Mueller  and  a 

10  number  of  other  persons.    Do  you  recall  that  event? 

1 1  A      The  other  persons  are  the  Italian  minister 

12  of  justice,  the  U.S.  Ambassador  Peter  Secchia  and 

13  somebody  from  the  Department  of  State.   I  don't  have 

14  any  recollection  of  that  particular  luncheon.    I  can 

15  assure  you  that  nothing  of  substance  was  discussed  in 

16  the  course  of  a  luncheon.   That  appears  to  be  an 

17  opportunity  to  entertain  the  Italian  minister  of 

18  justice. 

19  MR.  FISHMAN:    Off  the  record. 

20  (Discussion  off  the  record.) 

21  MR.  FISHMAN:    For  the  record,  when  the 

22  FBI  —  it's  my  understanding  that  the  FBI  produced  a 
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1  number  of  documents  in  response  to  requests  not  from 

2  this  committee,  but  from  the  House  Banking  Committee 

3  relating  to  contacts,  in  some  instances  without 

4  limitation,  on  subject  matter  between  various 

5  officials  of  the  FBI  and  various  officials  in  the 

6  criminal  division  of  the  Department  of  Justice. 

7  So  the  fact  that  this  particular  document 

8  was  produced  by  the  FBI  in  response  to  those 

9  requests,  this  does  not  necessarily  mean  that  the 

10  department  or  the  FBI  represents  that  the  document 

1 1  has  anything  to  do  with  the  scope  of  this  committee's 

12  investigation. 

13  And  I  understand  the  confusion,  but  in  some 

14  instances,  more  documents  were  produced  than 

15  necessarily  related  to  the  scope  because  the 

16  department  could  not  tell  from  the  document  itself 

17  what  its  subject  matter  was. 

18  MR.  COLE:    I  understand  that  and  I  gathered 

19  that  from  reading  the  document,  but  I  wanted  to  ask 

20  Mr.  Mueller  whether  he  had  any  knowledge  or  whether 

21  he  had  any  reason  to  believe  this  had  anything  to  do 

22  with  the  Madison  Guaranty  criminal  referral. 
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1  THE  WITNESS:    To  the  contrary. 

2  MR.  COLE:    Thank  you.    If  I  could  shov/  you 

3  a  document  that's  numbered  FBI  0986  through  996, 

4  which  appears  to  be  an  October  7,  1992  FBI  teletype. 

5  (FBI  Exhibit  0986  identified.) 

6  BY  MR.  COLE: 

7  Q      Have  you  seen  that  document  before, 

8  Mr.  Mueller  --  or  did  you  see  that  document  on  or 

9  about  the  time  it  was  prepared,  October  7,  1992, 

10  distinguishing  from  when  you've  subsequently  been 

1 1  shown  it  in  connection  with  other  testimony? 

12  A      I  have  not  seen  this  document  before. 

13  Q      You've  had  an  opportunity  to  review  the 

14  document,  Mr.  Mueller,  but  if  I  could  direct  your 

1 5  attention  to  page  992  and  ask  you  to  read  the  bottom 

16  portion  of  that  page,  the  sentence  beginning  "It  is 

17  the  opinion  of  Little  Rock  FBI  and  the  United  States 

18  Attorney." 

19  A      "It  is  the  opinion  of  Little  Rock  FBI  and 

20  the  United  States  Attorney  and  first  assistant  EDAR 

21  that  there  is  indeed  insufficient  evidence  to  suggest 

22  the  Clintons  had  knowledge  of  the  check-kiting 
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1  activity  conducted  by  McDougal  or  Anspaugh.   The 

2  earlier  mention  of  a  campaign  contribution  to  the 

3  gubernatorial  campaign  also  true  no  nexus  suggesting 

4  knowledge  or  involvement  by  the  Clintons." 

5  Q      Thank  you.    And  the  reason  I  asked  you  to 

6  direct  your  attention  to  that  portion,  if  I  recall 

7  your  testimony  earlier  correctly,  you  said  that  you 

8  had  an  understanding  that  the  FBI  in  Little  Rock  had 

9  a  concern  that  this  matter  wasn't  receiving  the 

10  attention  that  perhaps  it  should,  and  I  don't  want  to 

1 1  put  words  in  your  mouth.    I'm  obviously  paraphrasing 

12  your  testimony. 

13  And  as  I  read  this  FBI  memorandum,  which  is 

14  from  FBI/Little  Rock  to  FBI/Washington,  it  seems  to 

15  state,  to  the  contrary,  that  they  had  reviewed  the 

16  matter  with  the  U.S.  Attorney  and  concluded  that  it 

17  didn't  merit  further  attention.   So  if  you  could  shed 

18  any  light  on  what  appears  to  me  to  be  a  discrepancy 

19  between  your  recollection  and  that  document,  it  would 

20  be  helpful. 

21  A      1  cannot  shed  any  light  on  it.    The 

22  document  does  appear  to  indicate  that  the  FBI  was 
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1  satisfied.   As  I  told  you  at  the  beginning  of  the 

2  deposition,  1  had  an  impression,  and  I  don't  know 

3  from  whence  I  got  it,  that  somebody  was  dissatisfied 

4  with  the  pace  that  the  referral  would  be 

5  investigated. 

6  My  impression  —  let  me  just  finish  —  my 

7  impression  was  that  it  came  from  somebody  in  the  FBI. 

8  Q      And  do  you  have  any  recollection  as  to  from 

9  whom  you  got  that  impression? 

10  A      I  do  not.    The  people  ~  as  I  think  I 

1 1  indicated  before,  1  know  I  talked  to  Ira  Raphaelson 

12  about  the  issue  before  the  meeting,  and  I  know  I 

13  talked  to  Larry  Potts.    I  may  have  talked  to  others, 

14  but  I  do  not  recall  the  specifics  of  any 

15  conversations  I  had  with  them. 

16  Q      The  document  I  just  asked  you  to  review  is 

17  several  pages  long,  and  I've  read  it  several  times, 

18  and  I  realize  you've  only  had  an  opportunity  to  read 

19  it  once,  but  am  1  correct  in  reading  this  document  to 

20  indicate  that  the  FBI  in  Little  Rock  and  the  United 

21  States  Attorney's  office  had  done  what  appears  to  me 

22  from  the  document  —  I  won't  say  a  thorough  review, 
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1  but  a  review  of  the  referral  and  came  to  a  conclusion 

2  that  it  did  not  merit  further  investigative  action? 

3  And  please  take  as  much  time  as  you  would  like  to 

4  look  at  it  because  as  I  said,  it  is  a  several  page 

5  document. 

6  A      I  would  disagree  with  that  portrayal  of 

7  what  is  in  this  document.   This  document  appears  to 

8  focus  on  the  involvement  of  the  Clintons.    The 

9  referral  itself  did  not  have  the  Clintons  as  a 

10  target.   It  had  McDougal,  his  wife  and  a  woman  by  the 

1 1  name  of  Anspaugh  as  the  targets  of  the  investigation, 

1 2  and  the  focus  here  is  whether  or  not  they  had  found 

13  sufficient  information  to  believe  that  the  Clintons 

14  had  guilty  knowledge,  whereas  my  understanding 

15  throughout  was  the  focus  of  the  investigation  was  on 

16  the  McDougals  and  the  issue  was  whether  the 

17  investigation  was  being  properly  handled  overall. 

18  Q      If  I  could  direct  your  attention  to  the 

19  last  two  pages  of  the  document  which  describes 

20  discussion  between  the  FBI/Little  Rock  and  the  U.S. 

21  Attorney/Little  Rock,  and  I  don't  know  that  it's 

22  necessary  to  read  the  entire  document  in  the  record, 
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1  but  if  you  look  at  the  last  page,  it  indicates 

2  "accordingly,  Little  Rock  has  taken  no  investigative 

3  action  on  this  matter  pending  a  prosecutive  opinion 

4  from  USA,  EDAR.    On  October  7,  1992  the  First 

5  Assistant  United  States  Attorney  advised  the  Little 

6  Rock  squad  supervisor  the  USA  intended  to  advise  the 

7  Department  of  Justice  of  this  matter  due  to  its 

8  sensitive  nature." 

9  Focusing  on  the  first  sentence  that  I  read, 

10  does  this  indicate  that  the  U.S.  Attorney  in  Arkansas 

1 1  will  be  making  a  prosecutive  opinion  on  the  referral? 

12  A      Yes. 

13  Q      This  was  a  document  that  was  directed  to 

14  Mr.  Kendrick  in  Washington? 

15  A      White  collar  crime  section,  yes. 

16  Q      And  Mr.  Kendrick,  at  least  according  to  the 

17  documents  that  we've  previously  shown  you,  attended 

18  the  meeting  on  October  8th  with  you  and 

19  Mr.  Raphaelson,  although  1  believe  your  testimony  is 

20  you  don't  know  Mr.  Kendrick  and  don't  have  a 

21  recollection? 

22 A      I  may  know  him,  but  1  have  no  recollection 
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1  of  that. 

2  Q      Do  you  have  any  recollection  of  whether 

3  this  memorandum  was  distributed  at  the  meeting  or 

4  discussed  at  the  meeting? 

5  A      I  don't  think  I've  seen  this  memorandum 

6  before.   I  think  this  is  the  first  time  I've  seen  the 

7  memorandum  that  was  raised  at  the  meeting  or  shown  at 

8  the  meeting. 

9  Q      What  I'm  trying  to  understand,  and  I'm  not 

10  trying  to  be  elliptical  here,  is  to  understand  that 

1 1  this  memorandum,  which  indicates  it's  going  to  be 

12  reviewed  by  the  Attorney  General  in  Little  Rock  and 

13  the  meeting  you  described  transpiring  in  Washington 

14  where  the  FBI,  if  I  understood  your  testimony 

1 5  correctly,  was  to  take  action  and  report  back  to 

16  Justice  as  to  what  investigative  action  should  take 

17  place.   Is  it  a  matter  of  the  left  hand  not  knowing 

18  what  the  right  hand  was  doing  or  ~ 

19  A      Let  me  look  at  this  memorandum  again 

20  closely. 

21  MR.  COLE:    We  can  go  off  the  record. 

22  (Discussion  off  the  record.) 


301 

59 

1  THE  WITNESS:    I  don't  recall  the  specific 

2  conversation  that  triggered  the  meeting  that  I  had 

3  with  Larry  Potts.    The  best  of  my  recollection  is 

4  that  somebody  evinced  some  dissatisfaction  with  the 

5  pace  that  this  matter  was  being  reviewed.   And  by 

6  "matter,"  I  don't  mean  solely  the  involvement  of  the 

7  Clintons  as  witnesses,  but  the  matter  overall.   And  I 

8  do  not  recall  at  the  meeting  this  teletype  which  you 

9  have  shown  me  being  presented  or  handed  around. 

10  I  cannot  recall  today  the  discussion  we  had 

11  as  to  the  source  of  the  belief  that  we  ought  to  look 

12  and  see  whether  it  is  being  handled  appropriately. 

13  All  1  can  recall  is  that  something  along  those  lines 

14  triggered  the  meeting  and  we  had  the  meeting  to 

1 5  review  the  fact  as  to  whether  or  not  everybody  was 

16  satisfied  that  it  was  being  handled  in  the  ordinary 

1 7  course. 

18  BY  MR.  COLE: 

19  Q      Is  it  your  recollection  that  the  concern 

20  that  triggered  the  meeting  was  a  concern  out  of 

21  Little  Rock  FBI? 

22 A      That's  an  impression  I  have,  but  it  may  not 


1  have  been.   I  don't  have  a  recollection  of  the 

2  specific  conversation  with  either  Potts  or  Raphaelson 

3  or  somebody  else  which  triggered  the  meeting. 

4  Q      Are  you  testifying  that  it  could  have  been 

5  Raphaelson  or  Potts  who  had  a  concern  about  whether 

6  the  matter  was  being  handled? 

7  A      Could  have  been.    It  could  have  come  from 

8  either  one  of  those,  but  as  I  keep  saying,  I  have 

9  this  recollection  that  it  was  somebody  within  the  FBI 

10  who  was  a  little  bit  dissatisfied  with  the  initial 

11  reaction  that  the  U.S.  Attorney's  office  in  Little 

12  Rock  had  to  this  referral. 

13  Q      And  when  you  say  "within  the  FBI,"  you're 

14  distinguishing  between  the  FBI  and  the  Justice 

1 5  Department? 

16  A      Yes. 

17  Q      So  your  understanding  was  that  the  meeting 

1 8  was  triggered  by  a  concern  in  the  FBI  as  opposed  to 

19  Justice? 

20  A      As  articulated  perhaps  to  Ira  or  somebody 

21  else,  but  you  see,  you  have  two  people  handling  down 

22  in  Little  Rock.   You  have  the  U.S.  Attorney's  office 
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1  and  the  FBI.    At  no  point  in  time  do  I  liave  an 

2  impression  that  the  U.S.  Attorney's  office  was 

3  dissatisfied  with  the  approach  that  the  U.S. 

4  Attorney's  office  was  taking  towards  the 

5  investigation  of  handling  the  investigation. 

6  1  do  have  an  impression  that  the  concern 

7  came  from  some  place  on  the  FBI  side  as  perhaps 

8  coming  through  Ira  or  coming  through  Potts  or  through 

9  somebody  else. 

10  Q      Could  the  concern  have  been  on  Ira's  side 

1 1  with  what  the  U.S.  Attorney's  office  in  Little  Rock 

12  was  doing? 

13  A      Could  be. 

14  Q      So  that's  a  possibility  as  well? 

15  A      Yes. 

16  Q      But  it's  your  best  recollection  that  you 

17  called  the  meeting? 

18  A      Yes. 

19  Q      And  do  you  think  you  called  the  meeting  at 

20  the  request  of  Mr.  Raphaelson? 

21  A      No.    I  called  the  meeting  because  I  was  of 

22  the  belief  that  if  there  was  a  problem,  then  it  ought 

62 

1  to  be  addressed.   And  the  other  thing  I  was  concerned 

2  about  is  it  ought  to  be  addressed  in  such  a  way  —  as 

3  expressed  in  the  teletypes,  it  was  handled  like  any 

4  other  investigation. 

5  Q      And  from  your  perspective,  then,  the  next 

6  thing  you  learned  about  this  matter  and  how  it  was 

7  being  handled  was  the  note  from  Larry  Potts  that 

8  Mr.  Giuffra  previously  showed  you  attaching  the  FBI 

9  teletype? 

10  A      Yes. 

1 1  Q      And  if  I  could  show  you  that  document 

12  again,  which  is  Department  of  Justice  0500  through 

13  0505  and  ask  you  to  look  at  it,  can  you  describe  what 

14  the  treatment  ~  what  you  would  have  expected  the 

15  treatment  of  a  criminal  referral  to  be  after  a 

16  teletype  from  the  FBI  of  that  nature  had  been 

17  received  by  your  office?   In  other  words,  would  there 

18  be  a  formal  mechanism  to  close  the  matter? 

19  A      Could  you  repeat  that  question.    I'm  not 

20  sure  I  understand. 

21  Q      Yes,  and  perhaps  it's  also  an  issue  of 

22  interpretation  of  the  document.   Because  as  I  read 
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this  document,  it  concludes  that  "the  U.S.  Attorney 
in  Little  Rock  is  holding  provision  of  a  prosecutive 
opinion  regarding  those  subjects,"  that  being  the 
McDougals  and  Anspaugh,  "in  abeyance,"  and  I  won't 
read  the  entire  document,  and  it  says  "accordingly, 
Little  Rock  remains  in  a  noninvestigative  posture  in 
this  matter  and  will  not  conduct  any  investigation 
without  the  concurrence  of  the  U.S.  Attorney  in  a 
positive  prosecutive  opinion." 

And  my  question  is,  it  appears  from  the 
notes  that  transmitted  that  document  that  you  sent  it 
to  Mr.  Keeney  and  this  Mr.  Keeney  wrote  a  note  back 
"I  don't  see  us  involved  at  this  point.    Bureau's 
position  is  reasonable,"  and  has  what  I  assume  to  be 
Mr.  Keeney's  initials. 

What  would  happen  next  at  that  point? 
A      U.S.  Attorney's  office  would  continue  to 
review  the  case.   I  note  at  some  place  in  one  of 
these  teletypes,  they  believe  there  was  legal  work  to 
be  done  on  the  statute  of  limitations  and  other 
matters.   I  was  never  of  the  opinion  that  either  this 
teletype  or  the  previous  teletype  was  indicating  that 
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1  the  matter  should  be  closed. 

2  To  the  contrary,  the  matter  was  being 

3  addressed  by  the  U.S.  Attorney's  office  and  the  FBL 

4  The  FBI,  before  it  expends  resources  on  an 

5  investigation,  wants  to  know  that  the  resources  will 

6  be  expended  with  the  possibility  certainly  of  a 

7  prosecution  down  the  road. 

8  This  document,  if  you're  asking  whether 
this  would  result  in  a  declination  in-house,  I  would 
say  no.    What  it  means  is  the  U.S.  Attorney's  office 
is  still  reviewing  the  matter.   There  is  nothing  for 
the  FBI  to  do  right  now  until  the  U.S.  Attorney 
completes  its  review. 

Q      And  was  that  review  complete  when  Mr.  Banks 
prepared  the  letter  that,  again,  Mr.  Giuffra  showed 
you  earlier  that  was  attached  to  the  second  urgent 
memorandum  from  Mr.  McWhorten? 

A      I  need  to  see  the  accompanying  letter  from 
Mr.  Banks. 

MR.  COLE:    Let's  go  off  the  record  for  a 
moment. 

(Discussion  off  the  record.) 
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1  THE  WITNESS:    Could  I  ask  the  court 

2  reporter  to  read  your  question  back. 

3  (The  reporter  read  the  record  as  requested.) 

4  THE  WITNESS:    Let  me  preface  what  I'm  about 

5  to  say  by  saying  that  I  have  not  been  exposed  to  the 

6  internal  workings  of  the  U.S.  Attorney's  office, 

7  whether  it  was  a  closing  memo  or  not.    I  tend  to 

8  believe  it  was  not  based  on  what  you've  just  shown 

9  me. 

10  What  Mr.  Banks  is  reacting  towards  is  what 

1 1  he  perceives  to  be  as  a  press  to  investigate,  and  he 

12  interprets  that  as  having  something  to  do  with  the 

13  fact  that  there  was  an  election  coming  up.   And  what 

14  he  is  saying  is  that  he  is  not  going  to  be  pushed 

15  into  an  overt  investigation  that  would  not  be 

16  appropriate  at  the  time. 

17  And  I  believe  he  says  in  the  second  to  last 

18  paragraph  that  he  would  be  happy  to  meet  in  the 

19  future  to  discuss  a  limited  examination  and 

20  possibility  of  proving  some  of  the  allegations 

21  regarding  the  McDougals  and  Anspaugh,  leaving  the 

22  door  open  to  the  fact  that  his  office  would  continue 
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1  to  review  the  referral,  but  stating  vehemently  that 

2  he  will  do  so  in  such  a  way  that  it  is  done  in  an 

3  apolitical  manner.   There's  nothing  in  here  that 

4  tells  me  that  a  decision  was  made  to  close  the  case 

5  on  the  referral. 

6  MR.  FISHMAN:    Off  the  record. 

7  (Discussion  off  the  record.) 

8  BY  MR.  COLE: 

9  Q      Do  you  recall  what  the  reaction  inside  the 

10  Department  of  Justice  was  to  Mr.  Banks's  letter? 

11  A      I  recall  only  a  brief  conversation  I  think 

12  I  had  with  Ira  which  said  we  handled  this 

13  appropriately. 

14  Q      That  memo  was  sent  to  the  offices  of  the 

15  Attorney  General,  the  Deputy  Attorney  General  and  the 

16  Associate  Attorney  General? 

17  A      That's  correct. 

18  Q      And  you  testified  that  doesn't  necessarily 

19  mean  that  those  individuals  either  reviewed  or 

20  received  the  document,  but  let  me  ask,  do  you  have 

21  any  recollection  of  any  discussions  of  this  letter 

22  with  either  Mr.  Barr,  Mr.  Terwilliger  or  Mr.  Budd? 
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1  A      I  don't. 

2  MR.  FISHMAN:    Off  the  record. 

3  (Discussion  off  the  record.) 

4  BY  MR.  COLE: 

5  Q      Mr.  Mueller,  do  you  have  any  knowledge  as 

6  to  whether  Mr.  Raphaelson  had  any  subsequent 

7  discussions  with  these  individuals? 

8  A      I  don't.    By  "these  individuals,"  you  mean 
Mr.  Barr,  Mr.  Terwilliger  and  Mr.  Budd? 

MR.  COLE:    Yes.    I  think  that's  all  I 
have.   Do  you  have  anything  further,  Bob? 

MR.  GIUFFRA:   Just  a  couple  questions. 

EXAMINATION 
BY  MR.  GIUFFRA: 
Q      Going  back  to  this  document  bearing  Bates 
numbers  17458,  who  would  have  been  the  author  of  this 
urgent  request,  McWhorten? 

A      Somebody  in  McWhorten's  office. 
Q      He's  the  sender,  even  though  his  name  is 
sort  of  at  the  top? 

A      He  individually,  I'm  sure,  did  not  draft 

this.    Maybe  he  did,  but  it  would  be  unlikely.    It 
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1  would  be  somebody  who  works  in  the  executive  office 

2  for  U.S.  Attorneys  drafted  it  and  he  initialed  it. 

3  Q      And  again,  who  would  have  made  the  decision 

4  to  send  such  an  urgent  request  to  the  senior 

5  attorneys  in  the  department? 

6  A      The  U.S.  Attorney's  office.  Banks. 

7  Q      During  the  period  in  which  you  were 

8  Assistant  Attorney  General,  what  was  the  general 

9  procedure  for  handling  RTC  criminal  referrals? 

10  A      I'm  not  an  expert  in  this  area.   Let  me 

1 1  start  with  that.    I  know  an  RTC  referral  would  go  ~ 
a  copy  would  come  to  the  department  and  undoubtedly 
went  to  the  fraud  section.   I  imagine  the  RTC 
referral,  a  copy  went  to  the  U.S.  Attorney's  office 
and  may  well  have  gone  to  the  FBI,  but  I  am  not 
intimately  familiar  with  the  procedures. 

Q      Do  you  know  whether  there  were  any 
procedures  to  maintain  the  confidentiality  of  those 
referrals? 

A      Yes.    I  mean,  they  are  internal  ~  I'm  not 
certain  they  were  stamped  confidential,  but  all 
referrals,  criminal  referrals,  whether  it  comes  from 
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1  the  RTC  or  bank  robbery  or  some  other  matter,  is 

2  confidential. 

3  MR.  GIUFFRA:    No  further  questions. 

4  MR.  COLE:    One  follow-up  question,  if  I 

5  could. 

6  EXAMINATION 

7  BY  MR.  COLE: 

8  Q      Directing  your  attention  back  to  the 

9  meeting  on  October  8th,  between  yourself, 

10  Mr.  Raphaelson  and  representatives  of  the  FBI,  there 

1 1  was  no  representative  present  from  either  the  FBI's 

12  Little  Rock  office  or  the  U.S.  Attorney's  office  in 

13  Little  Rock;  is  that  correct? 

14  A      That's  correct. 

15  Q      And  1  realize  that  using  the  term  "normal" 

16  in  discussing  the  matters  that  we're  using  is  a 

17  misnomer,  but  in  a  meeting  in  which  a  criminal 

18  referral  to  a  Little  Rock  U.S.  Attorney's  office  was 

19  being  discussed  and  which  you  have  a  recollection  of 

20  concerns  perhaps  coming  out  of  the  FBI,  perhaps 

21  coming  out  of  the  FBI  in  Little  Rock  about  the 

22  handling  of  that  referral,  was  it  normal  Department 


1  of  Justice/FBI  procedure  not  to  have  any 

2  representation  from  the  offices  involved  in  Little 

3  Rock? 

4  A      Normal  -- 

5  Q      Pick  another  word,  if  you  have  a  better 

6  one. 

7  A      This  was  not  a  big  issue.   This  was  not  a 

8  big  issue.    In  retrospect,  it  has  become  a  big 

9  issue.    It  is  one  of  a  myriad  of  things  across  your 

10  desk.    In  my  mind,  it  was  handled  relatively  quickly, 

1 1  and  the  concerns  that  were  voiced  were  put  to  rest, 

12  and  it  was  done  in  such  a  way  that  nobody,  I  didn't 

13  think,  could  accuse  us  of  inserting  any  motivation 

14  beyond  one  of  what  should  appropriately  be  done  in 

15  this  case. 

16  Usually,  you  involved  a  U.S.  Attorney's 

17  office  or  the  FBI  when  there  is  a  substantive 

18  decision  to  be  made,  whether  you're  going  to  ~  if 

19  somebody  comes  in  and  you  propose  a  prosecution 

20  against  an  individual,  and  somebody  comes  in  to  make 

21  a  pitch  that  the  prosecution  should  not  go  forward, 

22  you  bring  in  the  U.S.  Attorney's  office  and  the  FBI 
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1  because  it's  their  case. 

2  A  number  of  times,  one  would  meet  with  the 

3  FBI  or  ATF  or  Drug  Enforcement  Administration  about 

4  something  that  was  happening  out  in  the  field  that 

5  would  be  in  a  particular  office  where  it  was  not 

6  necessary  to  bring  in  somebody  because  a  result  of 

7  the  meeting  was  not  going  to  adversely  impact  a 

8  particular  case. 

9  So  that  happens  often.   Yes,  it  was  normal 

10  to  meet  --  I  would  meet  with  Potts  probably  four  or 

1 1  five  or  six  or  10  times  some  weeks,  a  great  deal  on 
matters  that  were  happening  around  the  country.    So  a 
meeting  like  this  was  not  necessarily  extraordinary, 
and  it  would  not  be  unusual  to  have  a  meeting  without 
representatives  of  either  the  Arkansas  U.S. 
Attorney's  office  or  the  Arkansas  FBI  flying  up  for 
such  a  meeting. 

Q      Or  be  connected  by  speaker  telephone,  for 
example? 

A      Rarely  was  that  done.   Occasionally,  that 
was  done. 

Q      And  do  you  know  why  it  was  necessary  or 

72 

1  thought  appropriate  to  have  five  representatives  from 

2  the  FBI  present? 

3  MR.  GIUFFRA:    That's  not  his  testimony. 

4  MR.  COLE:    The  documents  supplemented  by 

5  his  testimony  indicate  there  were  five  FBI 

6  representatives  there.  Potts,  Kendrick,  Verinder  and 

7  the  other  persons  that  are  listed  on  the  chronology 

8  and  the  cc's  ~ 

9  THE  WITNESS:    I  frankly  don't  recall  how 

10  many  were  there.    It  is  not  unusual  for  the  Bureau  to 

1 1  travel  with  a  number  in  attendance  of  meetings. 
BY  MR.  COLE: 

Q      And  do  you  know  whether  Mr.  Sessions,  who 
at  that  time  was  the  director  of  the  FBI,  was 
informed  of  this  matter? 

A      I  have  no  idea. 

Q      You  never  discussed  with  Mr.  Potts  whether 
he  had  informed  ~ 

A      I  may  have,  but  I  don't  have  any 
recollection  now. 

MR.  COLE:    I  don't  have  any  ftirther 
questions. 
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1  (Whereupon,  at  1 1 :38  a.m.,  the  deposition 

2  was  concluded.) 
3 

4  _.. 


5  ROBERT  S.  MUELLER,  III 

6 

7 

8 

9 

10 


12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER 


I,   JULIE  BAKER ,  the  officer 

before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


Notary  Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires      SEPTEMBER  30,  1997 
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DD: 


D  E  P  ARTNgiil-CE—mST  I C  E 
EXECUTIVE    SECRETARIAT    HISTQR^--a45'A    SHEET 


From:       MC/fflORTER,/£.AURENCE    S.,    DIRECTOR 

To:     AG.,  DAGj/ASG 

Data  Received:  /  10-07-92 

Subject  S  Data' 

10-07-92  "SENSITIVE"  >fEMO  ATTACHING  A  COPY  OF  A  RBFERRAL 

RECEIVED  BY  /THE  U.S^ ATTORNEY' S  OFFICE  FOR  THE  EASTERN 

DISTRICT  OF/ARKANSAS  FROM  THE  RESOLUTION  TRUST  CORPOR><T^ON ' 

CONCERNING  'APPARENT  CRIMINAL  ACTIVITIES  INVOLVING  A    ' 

SAVINGS  AND  LOAN  ASSOCIATION. 


Ref eared/  To: 
OAG;  I    I 


Date: 
10-07-92 


INTERI.M  3Y: 

Sig.  For:\   NONE 


(1) 
(2) 
(3) 
(4) 


Remarks 

CC  INDICATED  FOR^HIM,  OPC. 

INFO  CC:  ODAG  (^PHAELSON). 

( 1 )   FOR  informat:i^n\ 

LIMITED  DISTRIBUTION. 

(SEE  E.XEC.  SEC.  92102115319.) 


(5) 
(6) 
(7) 

(8) 


Referred  To 


NONE 

xg21007147S. 


DATE: 

Date  Released 


SPEC: 

PRTY ' 
IS 

OPR: 
EHZ 


Other  Remarks: 


FILE:  REPORTS/DOJ  URGENT-SENSITIVE 


REMOVE  THIS  /CONTROL  SHEET  PRIOR  TO  FILING  AND  DISPOSE  OF  APPROPRIATELY 
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TELETYPE 

FM   DIRECTOR  T^ 

TO   FBI  LITTLE  XOCK         

SUBJECT:   JAMES  B.  HGO^UGAL;  SUSAN  H.  MCDOUG>i»J  LISA  AKSPAUGH; 
UNSUB(S)  ;  /MADISON/CUARAMTY  SAVINGS  AND  LOAN,  LltXLE  ROCKV 
ARKANSAS;/ FIF;  CX5:  LITTLE  ROCK  \      \ 

RE  TELCAL  FROM  SSA  KEVIN  B.  KENDRICK,  FBIHQ,  TO  SSA  STEVE  IRONS, 
LITTLE  ROCK,/lO/8/92  AND  TELETYPE  FROM  LITTLE  ROCK  TO  THE  BUREAU, 
10/7/92'.    /  \    \ 


I  As  discussed  in  retelcall,  a  FI 
warranted  in  captioned  natter.  Therefore, 
initiate  aj  limited  investigation  aimed  at 
of  viollations  as  alleged  in  the  Resolutio 
(RTC)  criminal  referral  form  dated  9/1/92 
Little  Rock  should  obtain  and  r 
referenced  'in  tte  criminal  referral.  Lit 
forward  copies  of  pertinent  documents  to 
Section  fWCCS) ,  Financial  Institution  Fra 
expeditious 1>\  as  possible.  In  order  to  p 
passive  in^xest-prs  and/or  witnesses,  Littl 
conduct  anyXpvert  investigation  such  as  w 
serving  of  granA jury  subpoenas  at  this  t 
documents  should  ^e  afforded  appropriate 
maintain  the  prrva'cy  of  the  witnesses. 


F  investigation;  ia| 
Little  Roc)c  should 
determining  the  extent 

n  Trust  Corporation 

/   ; 

eview  the  documents 
tie  Rocic  should  al/so 
the  White-Coll/ar  Crimes 
ud  Unit  (FIFl^l  as/' 
rotect  the  ^ydenti'ties  o; 
e  Roc)c  sh^ld  not 
itnessiriterviews  or 
ime^-^^^n  additionV-,the 
security  so  as  to  ' 


Little  Roc)c  is  advised  to  submit  results  of  this 
limited  investigation  by  COB,  10/16/92,  to  FBIHQ,  WCCS.FIFU, 
Attention:  SSA  Kevin  B.  Kendrick. 


NOTE:  On  9/1/92,  the  Little  Roc)c  Division 
referral  form  from  the  RTC  alleging  widesp 
kiting  activity,  listing  Presidential  Cand 
his  wife_,  Hillary,  as  potential  witnesses. 
officials  met  with  Assistant  AG  Robert  Mue 
Counsel jUra  Raphaelson  of  the  DOJ.  AAG  Mu 
did  not; have  enough  information  at  this  ti 
of  opinion^ and  that  FBIHQ  should  make  a  de 

an  investigative  coursp  of  ;icrinn. During 

with  DAD  Verinder  and  SC  Kubic,  it  was  det 
investigation  should  be  conducted  into  thi 
teletype  is  to  advise  Little  Rock  of  that 


received  a  criminal 
read  fraudulent  check- 
idate  Bill  Clinton  and 

On  10/8^92,  Bureau 
Her  and  'Special 
eller  advis'ed  that  DOJ 
me  to  rendter^  any  kind 
termination  Regarding 

a_-suhseq«ent^  meeting 
ermined  that  a\limited 
3  matter.   ThisX 
decision.       \ 


FBI-00001031 
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«-<)  (Kn.  Ol/lS/fl) 


.Apartment  of  justice 

JERAL  BUREAU  OF  INVESTICATiu.. 
COMMUNICATION  MESSAGE  FORM 


ISf 


TRANSMIT  VIA 
Tclrtjrpc 


CLASSIFICATION: 
D   TOP  SECRET 
-SECRET 
D    awnOENTIAL 
D    UNCLXSs£  f  t  O 

B  unclas 


SUBJECT;!  JAHES  8.  HCBOUGAL;  SUSAN  H.Sl^DOUGAH  LISA  «<SPAUfiH; 
UNSUb\s)*\  HAftlSON  GUARANTY  SAVINGS  AND  LOAN-,  LITTLE  ROCK- 
-  ARKANSA^S".  VlFi  00:   LITTLE  ROCK. 

RE  rCLCXt  FROn  SSA  KEVIN  B.  KEN5RICK,  FBIHO ,  tjO^SSA  STEVE 
IRONS-.  LITtH^ROCK-.  10/4/12-.  AND  TELETYPE  FRtgriLITTLE  ROCK  TO  THE 
BUREAU-.  10/7/12. 

U  DISCUSSED  IN  RETELCALL-.  AN  FIF  INVESTIGATION  IS  WARRANTED 

IN  CAPTIOHED  MATTER.   THEREFORE^  LITTLE  ROCK  Sffl««^5  fTKOIIATE  A 

I      \ 

LIMITED  INVES^CATION  AIMED  AT  DETERMINING  THE  EXTENT^OF 


MLlraV^-; 


NOTE:  Copy 
Approvfd  By 

MRI/JUL         

Tr.n.miued  ^^f^ 0C~       Q|0Q9 


"31-000005:3 
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0-«)A  («r>.0t/lS/1l) 


Apartment  of  justice 
federal  bureau  of  investigation 
communication  message  form 


CRIMINAL 

/ 
■IITTI 

AND  REVIEW  THE  JOCUflENTS  RErERENCED  IN 

IN  ORDER/  TO  PROTECT  THE  IDENTITIES  OF  PASSIVE  INVESTORS  AND/tOR 


IN  THE  RESOLUTION  TRUST 
ORfli  DATED  1/1/12. 
OULD  OBTAIN  FROH  THE  UNITED  STATES  ATTORNEY 


,THE  CRIMINAL  REFERRAL 


witnesses-.  little  rock  should  not  conduct  any  overt  investigation 
;uch\as  witness  interviews  or  serving  of  grand  jury  subpoen/as  at 


\ 

this  7<lnt\  IN  ADDITION,  THE  DOCUMENTS  SHOULD  BE  AFFORDED/ 
APPROPRIAtKsECURITY  so  as  TO  MAINTAIN  THE  PRIVACY  OF^WE 
WITNESSEs\  \ 

LITTLE  rOsC^IS  REflUESTED  TO  SUBMIT  RESULTS  Of  THIS  Lift! 
INVESTIGATION  AND  ANTICIPATED  INVESTIGATIVE  AND  PROSECUTIVE  PLANS 
BY  COBXlO/lb/15-.  TO  FBIHfl,  UCCS,  FIFU>  A T T E N T^pW-i.   SSA  KEVIN  B. 
KENDRK 
8T 
//// 
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«-«>•  (lr>  eu]i/«i) 


».. APARTMENT  OF  JUSTICE 
KEDERAL  BUREAU  OF  INVESTIGATION 
COMMUNICATION  MESSAGE  FORM 


PACE    3 


A6f1INISTI^*T;VE    NOTC/TKCLER    COUNT! 


/ 

ON  yi/Ta,  T 

RErERRAl/FORn    FRO. 

tir:;;:  activit 

HIS  WIfE,  HIU^ARY 
OFFICIALS  riET  WIT 
COUNSEL-.  I(?A  RAPH 
JOJ  DI»  NOT  HAVE 
tINDIOF  CPINION  A 
RECARDINd  AN  INVE 
THATj  THIS  HATTER 
OTHER  SIMILAR  FIF 


COPY  5E\lc)lATI0NSi 

\   \ 
1  -  MR.  VEJ^IN^ 


1  -  flR.  CUBI 
1  -  HR.  5ICC 
1  -  flR-^  KENDRICt 


CK  DIVISION  RE 
LEGINC  UICESPREAD  F 
IDENTIAL  CAN&IBATE 
AL  WITNESSES.  ON  1 
AG  R09ERT  nUELLER  A 
HE  &0J.  AAC  r.UELLE 
MATION  AT  THIS  TIME 
a  SHOULD  MACE  A  5ET 
URSE  OF  ACTION.  Ai 
E  TREATED  ANY  5IFFE 
ON  ADDRESSED  3Y  THE 


D  A  CRinifWL 
R>iJJ>ULENT  OjECC- 

billXlintonXand 
o/a/^aV-BUREAli 
nd    SPECIXL         \ 
R    ADVISED\THAt\ 

TO  render\any\ 

ERfllNATION  \         \ 

C    flUELLER    ADDEDI 

RENTLY    THAN   'ANYl 

FBI    AND    DOji.       I 
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EXECUTIVE 


D  EP  ARJMB»»T-Or-5WS*ICS 
SEeSETARIAT  HISTORY  DX?, 


From:   MOJHORTEH. ytAURENCE  S..  DIRECTOR,  EOA 

To:     AG.,  DACyASG  

Date  Received:/ 10-20-92^,,-&a^e'Due:  NONf" 

Subject  &  Data'        ^^-''"'^ 

10-20-92  "SE>;SITIVt"/flEMO  PROVIDING  AN  UPDATE  TO  A'^RREVIOUJ 

URGENT  REPORT  REGABOING  A  REFERRAL  FROM  THE  RESOLUTIC 

TRUST  CORPOaATION/(RTC);  WITH  ATTACKMEMT. 

/     / 
SEE  EXEC.  STEC.  92100714754  -  CONTROL  SHEET  ATTACHED 


3D :  NONE 
Control  \:  X921021153ig 


(1) 
(2) 
(3) 
(4) 


Referred  /To: 
OAG; 


Data: 
10-21-92 


INTERIM  SY: 
Sig.  For:  \  NONE 


Remarks 
CC  INDICATED  FOR  CHM  &  OPC. 
INFO  CC:  ODAG  ( RAPHAELSON ) . 
( 1 )  FOR  INFORMATiaM.\ 

LIMITED  DISTRIBUTION. 


Referred  To: 


(5) 
(6) 
(7) 
(8) 


DATE: 

Data  Released 


SPEC: 

PRTY: 
IS 

OPR: 
MAU 


Other  Remarks: 


n 


^•. 


10/21/92    JRH'v  F-^I 

FILE:     REPOHTSVDOJ    URGENT-SENSITIVE 


REMOVE    THIS    CONTROL   SHEET    PRIOR    TO    FILING    AND    DISPOSE    OF    APPROPRIATELY 


r *• w *•*«•»«**«*«««*«»•***«**•**«*««***»*  1 


ri»*««********»««*******^ 
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Q  £92 


Referral/froE  the  Resolution  Trust 
Cotporattion 


Laurence  S.  McWhortar 
Director   \   \ 
Executive  Office  for 

United  States! Attorneys 


wiiliaB/P.  Barr 
Attorney  General 

Gaorge  J.  Tervilliger,  III 
Deputy  Attorney  General 

I    ,' 
Whyne  A.  Sudd 
Associate  Attomev  General 

\       \ 
Designation;   Criainal  Matter 

\   \ 
Security  'Classification:   Sensitive 

\   \  .     . 

Qrieinatinq  Unit:   Office  of  the  United  States  Attorney 

Eastern  District  of  Arkansa^/ 

Little  Roc)c,  Arkansas   7^20  3 


Clarification  and  Follov-up: 


Charles  Al__Bar 
United  States  Attorney 
Eastern  District  of  Arkansas 
Little  Rock,  Arkansas  72203 
FTS:   (501)  324-5263 

Attorneys  in  Main  Justice  Faniliar  with  the  Matter:   none 

Synopsis;   This  is  an  update  to  the  previous  Urgent  Report  dated 
October  7,  1992  (copy  attached).   Also  attached  is  a  copy  of  a 
letter  from  United  States  Attorney  Charles  A.  Banks,  Easrern 
District  of  Arkansas,  to  Don  Pettus,  Special  Agent-in-Charge, 
Federal  Bureau  of  Investigation,  regarding  a  referral  fron  the 
Resolution  Trust  Corporation.   The  referral  involves  Governor 
Bill  Clinton  and  his  wife  Hillary  Clinton  who  are'  li'sted  as 
wi'!nnnn«"  nnd  Tiny  hn"*? — iafoe-aation  re'-jaidlinj  i.crspected  criminal 
activities  by  Madison  Guaranty  Savings  &  Loan.       \ 


Attachaents 


'K^ji^ 


Robert  S.  Mueller,  III 
Assistant  Attorney  General 
Criainal  Division 


Paul  McSulty 
Director 

Office  of  Policy  and 
Comaunications 


n  G  '•:  b  °  2 
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VaMngTon,  D.C.    70530 
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The  attached  information 
must  be  protected  and  not 
reieased  :o  unauthorized 
individuals.  Use  of  this 
cover  sheet  is  in  accordance 
with  the  Departnreru  bt-^ 
Justice  regulation  on  th"e 
control  of  Limited  OfTicial 
Use  information. 
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P4G=     TWO    0 

/ 
4TT0«NfY     ,(l 

COLLAR    CRlf^S    JUPSRVISQP.     A.\0    FINANCIAL    ANALYST,     PHIt 


LITTLE  ,.?GC)(w    CQNOUCTSD    AN    =XT£-(SIV£    i?eYIEH    OF    THE     JEriaQAL    ANO\ 

'  /  \ 

ALL    OF    THS    APPSOX  I.-<aT£LY     30C    EXHlSITS    FURNISHtO    TO    USA    bY 

!     !  •  i 

^eSCLUTION    iTRUST    COSPORiTlON     (RTC).       USA    CONCURS     Th6?.=     IS  I 

ABSOLUTELY    ."^0    FACTUAL    3ASiS    TQ    SUGGEST    CRI^^INAL    ACTIVITY.  Q.H 
THE    PA^T    OF    ANY    OF    THE     iNOIVlOUALS    LISTED     iS     WITNESSES     IN    TH€ 
?£  =  E5SiL.     \st\FEELS     THE    LlntTED    OaTA    FURntSHEO    .■^a"'     I.-iOIJ^ATE 

cr:.-. iNAL  act:mty\qn  the   pis:  cf   captioned  su5jec-?t^    ja.iss   a.\ 


SUSaN     -C    :r.UGAL,    aJO    LISA    i.-J5rAUGH.       hOnEVER,     US*     Ti    hOlO  TiG 
PRCVISrCN    OF    i    PROSECUTIVE    OPLVluN    .^EGASOZNC     THCS  E    S 'J  i  J  ECT3     IM 
A  3  £  Y  A  .N  C  E  . 

AS  oiscusHo   IN  p'.fcvnus  cG**-uNrcAT:cNS ,   ji.-^Es  -■.  "^'j' 


■■^As  =Rsv5:'jsLY  N^orc^Eo   f=;-   ^ralii  related  'o   the  f'.  ilw'E  a 

•""AOISCN     G0A.<A.NTY     SA  ».IN^^S„^^iN:     LPiN     AfvO     ACCoITTEO     3Y     J'j-.Y. 

cu^.RENTL''!  MAS  wc  AsscTVNrn  p^-jRSuE .    !s  OHA^iNC  oisa=>:l;*y 

\   \ 

isCC^E    -■!■)     rS    SELIE/ED     TC    'rSIOEXIN    A    T^aLLE^    Q,<n--i    %r    i 
=  kI£nD.        -iHIlE     r^'E     •. /iTLA-LE    FiCtS     iNO-hO 'E    ElE.-^E'.  Tj    _=.^ 


"Cvc     F  =  :'5:au     VIC'_aT;CnS     -  i '     "-<I3T,     uSi     IS     CO'lStCFr 
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PAGE    THRce    0 


>^C    OOUCAL    A    SECawD    TIMS. 


ACCQiJO inci/t,  little  rock  remains   in  a 

/ 


POSTU;iE>  =:ECAR0  INC    THIS    MATTER    Ai%'0    HILL    NOT    CQNOuCT    ANY 

I  / 

INVESTICAITIC^    WITHOUT    THE    CONCURRENCE    OF    USA    anO    a    POSITIVE 

PRCSEC'JTIVE    O'Pr.NIGN. 

\         \ 
LITTL?    saCK,    DIVISION    PREVIOUSLY    lOENTIFIEO    T«0    FAIL: 

LITTLE    RQCXNS  AV'INCS    ANO    LOANS.    SaVESS    SavInCS    asSCCIaTIOM    an. 

PI5ST     SAVt^JCsNjf     ARKANSAS.     TO    RTC    AS    HAVING     S  ICNIPICANJ. 

.OSSES    SUF?  =  '?E3    i^E^E    i  PP  ROX  IMA  TrLY 


JRIIINAL    ^CT5^•T[;^L.  \lC 


^<?co  .-•(Illiom  at  first  Savings  of   askansas  ano  mi^o  million  at 

SAVS^^S    Savings.       referrals    have    mqt    seen    RECrlVeO    =02    '"hESE 


PI3ST    =:0  =  ^AL.    nEITHERMF    liMlCn    haVC 


ISSTrr-JTICMS.  \IT     IS    noted    the    loss    at    kaOISHN    CUaRan 

J17.7     -ILLBON.        ITNlS    ?£Qv;EST£0    FjlHO    CONTACT    9TC     ANO    i?EOC  =  S<r 

IT    cXPfO  I  TIIUUSLY    A(JSR  =  3-5^    F50viO!-i«;    NEF  =  a.SALS    3M    Siv:ss    ANU 

•■;    The    suqjfct   of 
iNVcS  r:  ;;iT:r:N  or   iNOicri£NTSs^i.\'::v^Hi:.-i  ape  rELiEvs;'   re  -iav 

'■'.JQs    C'-..vT  =  ?.    P'OSECoTIv;    PCI  TEi'lAL    t^aj;    -aCISCN'    GmaRAMy 

SAvi'iC'j  i-,a  LOA.-(.,    THIS   ■(iLL  Kt'EiTNi  ;s:j?i~ 

LITTLt     ^•1C<;    TZ     T^z     REGIONAL     'TC    0==i:E     I'rv^i'^'L''     '.''-'>:' 


0  0  0  5  0  5 
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Krn(lnr/{^ 


amoitoijxmsf  events"  *.. 

LR  receives  a  crinlnal  rafarral  from  tkm   RTC  Hating 
Bill  and  Hilary  Clinton  as  well  as  SusanXand  James 
McDougall.   Fax  copy  of  referral  received  Xt  FBIHQ  on 

LR  sends ^ittaediate  teletype  foraallyidylsing  ^fflHQ  of 
'  lis  Bajtter. 


9/1/92 


10/7/92 
10/8/92  - 


10/9/92  -  LR  instructed  via  teletype  to  open  a  limited 

investigation  aimed  at  determining  the  extent  ojf 
\     violations  alleged  in  the  OIK. 

LR  advises  by  teletype  that  an  investigation  will /not 
\  be\  initiated  based  upon  a  weeUong  review  of  this/ 
\matter  by  the  USA's  office,  SSA  Irons,  and  aj/rA /in 
LR.\  According  to  LR,  a  review  of  approximately  ^00 
•txhfbits  as  furnished  by  the  RTC  failed  to/revead  a 
factual  basis  to  suggest  criminal  activity  on  tlia  part 
of  any\ of  the  individuals  listed 
the  XliHtons. 


FBIHO"  officials  meet  with  DOJ  officials  whoXadviie 
tha^  they  do  no  have  enough  info  at  this  poiht  to\ 
render  any  kind  of  decision.   AAC  Mueller  speirif i^ially 
■thtes  this  case  should  be  treated  no  differently  \than 
any  other  FIF  investigation,  (j^^  i(A<Jicn,  Muf  ll^^\  V^  -^^  , 


10/16/92- 


L   ec^xv^^y   on   xj\m  pai 
as>(irthes8es,    iV«< , 
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CHRONOLOGY 


AND  LATER 


8/26/92  -   RTC  La^ontacted  by  Little  Roc)c  FBI  rrvorder  to 

de^^raine  schedule  for  pending  referralsX.  RTC  advises 
:hat  a  referral  on  Madison  Guaranty  would 
forwarded  by  8/31/9  2.   (TAB_A)  \ 

LR  FBI,-receives  a  crininal  referralVi^out  exhibits 
froiji^he  RTC  listing  Susan  McDougal,  Jam^  McDoug^l 
&p<i   Lisa  Anspaugh  as  suspects  in  check-kit  log    \ 

ctivity.   Bill  and  Hilary  Clinton  among  thoae  listed 
as  witnesses  and  beneficiaries  of  the  alleged\:rimi'nal 
conduct.   A  separata  referral  with  300  exhibita\ia 
provided  to  the  USAs  office  in  LR. 


9/2/92 


During 
9/9!2 


10/6/92 


10/7/92  - 


DOJ  receives  press  inquiry  concerning  existence  of  an 
FIF  investigation  in  which  the  Clintons  were  allegedly 
involved.   DOJ  makes  inquiry  of  FBIHQ  regarding  /    I 
existence  of  such  a  matter.   FBIHQ  records  were  /    / 
negative.   LR  FBI  was  contacted  by  FBIHQ  and  advised 
no  investigation  involving  the  Clintons  as  subyects/ 
was  pending.  /    / 

y    I 

After  conversation  with  FBI  LR,  a  copy  of/the  criminal 
referral  from  RTC  referenced  above  was,^-f^siailied\to 
\FBMQ.   This  criminal  referral  foxa^tJas  nusibered   ^ 
COOdX.   (TAB  B)  i . ■■ 

LR  FBI  sends  inaediate  teletype  advising  FBIHQ  of  the 
receipt  of  a  criminal  referral  from  the  regional 
office  of  the  RTC  concerning  activixy^^that  occurred  at 
Madison  Guaranty  SiL  between  12/84  ^a^d~~^/-a5.   In  the 
teletype,  LR  FBI  advises  that  on  9/2379^.  sXc^LR  and 
supervisory  staff  of  the  FBI  met  with  USA^o  discuss 
thla  natter.   It  was  the  opinion  of  the  USA,\  EDAR, 
that^^the  information  concerning  the  check  kite  wasxof 
possible  interest  with  Anspaugh  as  a  possible  \subject. 
It  was  also  the  opinion  of  the  USA  the  alleged!     \ 
involvefflent\of  the  Clintons  in  wrongdoing  was  i      \ 
implausible  and  he  was  not  inclined  to  authorize  an  t 
investigatl>on  or.  render  a  positive  prosecution       ! 
opinion.   It^vas  also  noted  a  complete  and  factual   / 
determination  o^  what.. transpired  in  any  facet  of  the/ 
case  would  take  some  tttoe^.^^  USA,  EDAR,  op-irned  the   /' 
correct  course  of  at$ion  v&s—trox   hia— txT^hava  legal/ 
research  conducted  on^tha  statute  of  linitatlons^n 
the  various  applicable  ^yank  fraud  statutes  and^to 
complete  an  in-depth  analysis  of  the  voluminous 
exhibits  accompanying  the  referra-l-»^ — LR— FSt  also 
.advised  that  the  First  Assistant  USA  advised  that  the 
U~SA~~-int ended  to  advise  CX3J  of  this  matter  due  to  its 
sensitivity.   As  of  10/7/92,  L.R  FBI  had  not  received 
the  300  exhibits  that  accompanied  CRF  C0004  and  as 
such,  could  not  effectively  assess  the  CRF  for 
criminal  violations.   (TAB  C) 
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10/16/^ 


exM.bit3  provided  to  the  USAO  and  referred~Xo  in  ckf 
QdoOA    in  order  to  review  them.   LR  FBI  is  als^a,  advi"feed 
/That  in  order  to  protect  the  identities  of  paskive  \ 
investors  and/or  witnesses,  they  should  not  conduct  \ 
any  overt  investigation  such  as  witness  intervievis  oi 
serving  of  grand  jury  subpoenas  at  this  tine.   In\ 
addition,  LR  FBI  was  advised  to  provide  the  docuaientsl 
with  appropriate  security  in  order  to  maintain  the 
privacy  of  the  witnesses.   LR  FBI  was  recfuested  to 
submit  results  of  their  review  and  anticipated    / 
investigative  and  prosecutive  plans  by  COB,  10/16/92./ 
(TAB  D)  7   / 

Letter  from  USA  Banks,  Eastern  District  of  Arkansas /'to 
\SAC  Don  Pettus,  LR  FBI,  advising  that  while  hig  did  /hot 
intend  to  denigrate  the  work  of  the  RTC,  tl>e^initial 
steps  in  an  investigation  of  this  type^^u'ch  as  the 
\issuance  of  grand  jury  subpoenas  foj^fecords,  wouldV,^ 
Tead^o  media  and  public  inquiries  of  matters  that  are 
subject  to  absolute  privacy.   USA  Banks  further  stated 
that  an  investigation  of  this  type  prior  to  the 
upcoming  presidential  election  could  possibly  lead  to 
the  denial  of  rights  due  to  the  targets,  subjects, 
witnesses,  and  defendants.   USA  Bank3~~^~td^state, 
■\however,  that  in  due  time,  he  would  b^^yilflng  to 
dsiscuss  a  limited  examination  and  possibiM-ity  o-( 
proving  some  of  the  allegations  against  the"^McDoCigals 
and  Lisa  Anspaugh.   LR  did  not  respond  to  the\ letter. 
dTh^is  letter  was  first  observed  by  FBIHQ  officials  in 
9/9  3  \iporKreview  of  LR  files  in  MOZARK  case.)  (TAB  K) 


/ 


10/27/93- 


LR  advises^  FBIHQ  by  teletype  that  further      !      I 
investigatiron  wiJl  not  be  conducted  based  upon/  a     1 
weeklong  review  of.^thia  matter  by  the  USA's  office  and 
the  LR  FBI.   Accordl^ig  to  LR  FBI,  a  review  af 
approximately  300\«xhiB~its  as  furnished  by/th«  RTC,  / 
failed  to  reveal  a^f4Sctuar"tr»«Xs_to__si»ggest  crimina,! 
activity  on  the  part "of  any  of  the  individuals  listed 
as  witnesses.   As  menti^ed  in  U3A  Banks'  letter,  LR 
advised  that  the  limited  d*ta  furnished  in  CR|>^C0004 
concerning  the  McDougals  and  lrtsa-_Aas£avigh'-«iay 
^intHcate  criminal  activity,  however,  a  prosecutive 
op:iai^  was  being  held  in  abeyance.   No  overt 
investigation  was  initiated  regarding  the  allegations 
in  CRF  C0004.   (TAB  F) 

FBI-00000961 
Letter  from  USAO  to  Jean  Lewis,  RTC  advising  that 
there  is  insufficient  information  in  the  referral  to 
sustain  many  of  the  allegations  made  by  the  RTC 
i nvesticatcrs  or  to  warrant  the  initiation  of  a 
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11/1/93  -   Memo  to^LRFBI  file  regarding  contact  of  LP.   FBI  by 
Lewi>^f  the  RTC.   (TAB  B) 

3/26/94  -   Article  regarding  this  matter  appears  in  th^L.A. 
Times.   (TAB  I] 


The  a;:t^cle  refers  to  USA  Banks'  lette>^hich  appears 
at  ^^   K,  and  suggests  that  FBIHQ  was  pressuring  the 
U^S.  Attorneys  Office  for  prosecution.   Thisxassertion 
"^a   unfounded  as  evidenced  by  the  FBIHQ  teletyt>€  to  FBI 
LR,  appearing  at  TaJb  D. 
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CLASSTW^ATION 
D  TOP  srG?ET 
D  SECRET 
n  CONFIDENT!^ 
a  UNCLAS  EFT 
LAS 


ry.    T3Z    LITTLZ    RCCX     (2  9-0) 

/  / 

TO    DIRECTOR    ?3I/ IMMEDIA-"/ 

''   i     ' 

UN CIAS       1 
CITzA    //'ODgO// 


PASS 


vcc\sict:c: 


\ 


\ 


SV3JECT:   ."-AQISCC/  G'J ARAJ 
CC:   LITTLE  ROCK. 


UNIT,  SSA  KT/IN  KENCRICK. 


SAVINGS  A.VD  LCA-'J 


R^i:    TZLCALS    FRCM    SSA    KZVIN    KENDRICK,     FoIHQ,    TO    SSA 

S-IVE.7    D.\IHCNS,     LITTLE    RCCX,    OCTOBER    6    A.VD    7  ,S>S9  2  T  ^FiCS : 

TRANSMISSICM^IHCM   SSA    IRONS    TO    SSA    KZ>iORIc:<,    CCTOHERX,     19'9^2 

A:I0    LIT.LE    RCCK    AIR.TEL   to    FBIKQ,     AUG-JST    26,     199  2,     CAF^ICN-D 

\.     \ 
TINA^^CIAL    INSTIT-JTICN    fraud    AUD    FAILURLZ    KJkTTERS;    FINANCIAL 


INSTIiJTICN    REFCR.y,     RXCO'vllRV ,     AND    ENFORCEMENT    ACT    OF    1909 
(FIR.REA)     Aj;0    CRIME    CCNTRCI.   ACT-CF    1990     (CCA)     RESOURCESy 


S-I/sso 
(I) 


\pprovf  d: 


Tlmt   Rfccivtd: 


Onjinal   filenime 


Ttlorrp   filrnamt 


•^IRI    JL  LI  \N-  Date 


le- 

S3CCGLV. 

231 

C) 

Tit 

ISv 

>CCE?TvnCE 
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CSIMINAJ/  R£FERKAL„-rSOM    ITS    KANSAS    CITY,    MISSOCRr>^riCE    TO 
FBI,     LITTLE    R€JCX,     CONCERNING    ACTIVITY    THAT   OCCJRP.ED    A^^yjiiDISqN 
GUAilANTY    SAVINGS    AND    LOAN    (MGSL)     BETr-'EEN    DECEMBER,     1934,  ^AifD 

MJ>lY,/1985.       RTC    SIMULTA.NEOUSLY    FURNISHED   A    COPY    OF    THE    SA>CE 

'  / 

REFERRAL   TO    THE    UNITED    STATES    ATTORNEY'S    OFFICE    (USAC), 


EASTERN  IDISTRICT   OF    ARKANSAS     (EDAR) 

\    1 


THE  EXHIBITS  REFEREN'CHD 


IS  THE  REFERRAL  WERE  PROVIDED  TO  THE  USAO,  EDAR,  BY  RTC  A::D/ 

\         \  ...  .  -       /        / 


HAVE    NvOT    BEEN    REVIEWED    BY    LITTLE    RCCX    FBI.       BY    REFIR-ENCED 

\  \  y    < 

AUGUST    26,   ^1992,    AIRTEL,     LITTLE    RCCX    ADVISED    OF    ITS 


REFERENCES    TO    BILL    AND    HILLARY    CLINTCN    AND   JA.MES    AND    SUSAN 
«C    DCUGAL.  ,— —^.^^ 

THE    FOLLOWING  INDIVIDUALS    WER£    IDENTIFIED    IhT^^HE    REFEr 
AS    PERSONS    SUSRECTED    OF    CRIMINAL    ACTIVITY: 

JAMES    9.    «C    DOUGAL 

SUSAN    H.    MC    DOUGAIk^(WIFE    OF    JAMES    MC    DOUGAL) 

LISA    ANSPAUGH 


RAL 
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-PAGE    3    L.^    (29/21    LTNCLAS 

THE    FaLLCWING    PERSONSJjZ^^i:-  IDENTI£XE3^  BY    RTC    AS    BE!.' 
P0SSI3L£/WrTNESSES,,-T6THE    SUSPECTED   CRIMINAL  ACTrT^TV: 


-£/W 


BVLL  CLINTON 

/  , 

HILLAP.y    RODHAM    CLINTON 

/ 
jIM    guy    TUCKER    (LIEUTINA-NT    GOVERNOR    -    AR-KA.NSAS; 

STEPHEN    A.     SMITH 

a.     W.     FVLSRIGHT     (rCRMIR    ARJOuNSAS    SENATOR) 

\  \ 

GR£G\ YOUNG 

FURTHER  IDENTIFIED  BY  RTC  AS  PERSONS  POSSIBLY  HAVING 
KNOWLEDGE^  oK VALUE  TO  A.NY  I^rv'ESTIGATICN  CONDUCTED  WEREj^ 


L_ 


BONNIE    CROCHERON 

CSX^S    E.    JAMES 

RTC    FURTHER    STATES    IN    ITS    REFERRAL   THE   AMOUNT""^  Ld5S    AS 
A    RESULT    OF   THE^ACTIVITY    FORMING   THE    BASIS    OF   THE    REFEP-'AL    IS, 
"UNKDJOWN"    A.ND    "THE    ACTIVITIES    IDENTIFIED   AND   ALLEGED   WITHIN 
THIS    REFER-RAL   COULD -HA"/£\C0NTRI3UTEa   TO   THE    FAILURE    OF   THi. 
INSTITUTION."      NONE    OF    THE    MULTITUDE    OF    EVENTS    DESCRIBED    WAS 
SPECIFICALLY  'iDENTIFIEO    AS    RESULTI^    IN    A    LOSS    TO    THE  ,/ 


/ 
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■pACr    4    LS    (29-0),-^NCUkS 

INST:TVT:CN,yA.MD    THEIR    CONTHIHUTICN    TO    THE    EVENTUAL    FAIIiUHE    OF 

HGSL    IS    NOT    IDENTIFIl 


IN /LITTLE   fWCX    IHVESTIGATION    DCCJMENTED    3'r    FILE    ^9^D-2  5  4  9\ 

/ 


(CLOSEt))  ,    JAifES    MC    DOUGAL,    JIM    HENI^Y,     AND    DAVID    KENLEY    WZKE       \ 

INDICTED    BY    A    FEDERAL    GRAND   JXHiY    IN    THE    EDA-R   ON    NOVEMBER    20  X 

1939,;  ON    VARIOUS    BANK    FRAUD    CHARGES    RELATED    TO    THEIR  \' 

I 
ACTIVITIES    AT    MGSL.       JOHN    LATHAM    PLED    GUILTY    TO    AN    INFORMATICN 

CHARGING    HIM    WITH    BANK    FRAUD    AT    MGSL   ON    FEBRUARY    16,     1990. 

TRIAL   OF    THE    THREE    INDICTED    DEFENDANTS    WAS    HELD    M_AY    29,     1990, 

/ 
THROUGH  'JUNE    7,     1990.        THE    PRESIDING    JUDCE    MJkDE    A    DIRECTED 

\       \ 
VERDICT    CF\AC3yiTTAL    ON    DAVID    HENLEY,     AND    THE    JURY    RETURNED    A   , 

VERDICT    OF    NCT    GtilLTY    ON    ALL    COUNTS    ON    MC    DCUCAL    A-ND    JIM 

KENLEY.       THE    GIST    OF    THE    CASE    WAS    THAT    MC    DCUGAL    ENRICHED 

HIMSELF    THROUGH    t-VND    "FLIPS"    AND    REU^iTED    REAL    ESTATE 

DEVELOPMENTvACTIVITTES    FINANCED    3Y    MGSL,     WHICH    t?E--EFFE~tnyELY 

CONTROLLED. 

IT    IS    NOTES}^  MC.  DCUGAL    IS    DESCRIBED    AS    A    DIAGNOSED    MANIC 

DEPRESSIVE    AND    H I S^PSYtKO LOGICAL   STATE   WAS    P.SlRT    OF    HIS 

DEFENSE.       IT    IS    ALSO    NOTEO^^LATHAM   ADMITTED   TO    FALSIFYING     / 

I.VTERNAL  MGSL   DOCUMENTS    TO'OECE^IVE    FEDERAL   EXAMINERS.       IN 


FBI-00000989 


KBK0Or>»l| 


332 


-PACr    5    LH     (2  9-0)     UNCLES 
ADDITION,    XNOTHZR    POTENTXJ 


riTNLSS    IDE^rr-r^^iiO    3Y    RTC,     BCKNIE 
CROCHEriON,     TESTIE^tD    IN    Ai^OTHIH    LITTLE    RCCX    yj^TTERl 

AS    A    RECORDS    Co'STCDIA^N    FOR    A    FINA^/CIAL    INSTITUTIOt^ 


ALTHCWGH    SHE    HAD    NO    REASON    TO    LIE,     SHE    DID    SO    TO    A    FEDERALX 

/       /  ^ 

GRAND  JURY  CONCERNING  HER  UTIEXPIAINED  ALTERATION  OF  RECCR2S 
RECL'ESTEO  BY  THE  GRA.ND  JURY.   SHE  WAS  NOT  CHJiJ^GED  DUE  TO  TH; 
FERCEPTIGN  3Y  THE  ASSISTA.ST  UNITED  STATES  ATTCR-NEY  TH-AT 


CRCCHERCN'  WAS  NOT  IN  FULL  CONTROL  OF  HER  ACTIONS,  FCSS 


DUE 


ASSCCIATICNS.  3E<r«"iEN  NVMERCUS  INDIVIDUALS  A.ND  TiicTR  ALLEG; 
FARTICIPATION  (^5J/?ASSIVE  APPROVAL  IN  UNAUTHCrti: iJ  LCA^fS  A.ND 
CHECK  KITING.   THE  RTC  REFERJvAL  CLEARLY  INDICATES  A  STRONG 
BELIEF  THE  SIGNATURES  ON  CHECKS  A_ND  LCAN  DCCVMENT^^-^E^TINE.V 


TO  THE  REFERRAL  ARI  BELIEVED  TO  BE  FORGED  OR  "UNAUTK 

N 
\ 

IT    FURTHER    DESICR33ES    SOKE   OF   THE    CCMPAJJIES    LISTED   ON    PAGE    5    AS 

\    \  \ 

SHELLS    WHCSE    CNL•^^CTr/ITY    WAS    TO    SERVE    AS    VEHICLES    FOR    THE  \ 

ALLEGED    ILLEGAL  ACTI7-ITYX  THE   ANALYSIS    CITED    IN    THE    LAST   TWO 

PARAGRAPHS    OF    PAGE    5    CLE^ARLY^INDICATES    PRCBABLE    CHECK    KITTNG 

\      ^ 
ACTIVITY.       WHILE   THE    REFER-RAIi^ 
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-FAGI    6    U    (:3 

ACTIVITY    WAkS    FOR   THE    BENEFIT   OF    THE    MC    CCCCALS,    THE    FCRTHES 


\ 


BE  FACTUALLY  sa?PORTED  BY  THE  DETAILS  THAT  FOLLOW  WITHIS  THE\ 
REFE?-°AL.  /IN  ADDITION  TO  THE  ALLEGED  CHECK  KITING,  THE 

MC  DCL'GALS  ARE  ALLEGED  TO  HAVE  DIVESTED  THE  PROCEEDS  OF  THEIR  , 

\ 

y.csz  hcmj:  pui^chase  and  improvement  loan,     as  charged  in  the'. 

TRIAL  OF  MC  DOUGAL  AND  ALLEGED  3Y  THE  ACTIVITY  IN  THE       ] 
RI-I?J:.^L,  MC  COUGAL  WAS  LIVING  FAR  3EYCND  HIS  LEGITIMATE  MEA-'.'S  / 

fCiO    ENGAGED  IN  FINA.NCIAL  IMPROPRIETIES  AT  MG3L  A.VD  OTHER  /    / 

\    -^  /    / 

ccm?a:i:es  in  order  tc  further  enrich  himself  a:;c  avoid  /         / 
:3^K     \  ^  \ 

THE    REFERRAL   ALSO    NOTES     (PAGE    7)    THE    MCS^L    BOARD    OF 
CIRECTCRS    WAS    AWARE    OF   THE   TOTAL   MGSL   OVERDP.iVFT   SITUATION    AS 

REFLECTED    IN    ITS    OCTOBER,     1935,    MINUTES    A-S'D    VOTED    TO    CALL    i: 

"A-N    IT/ES~TMENT    IN    SERVICE    CCHPORATICN.  " 
\ 
THE    ACTIVITIES    OF    MC    DOCGAL  AS   THEY    MAY    HJ^VE    IN^v^LVED 

\     \  ^^ 

BILL  OR   HILU^Y    CLINTON   ARE    RELATED   TO   WHITEWATER    DrvTLO'FMENTX 

CORPCRATICN,;   INcN<WV^ ,       JAMES    AND   SUSAN   MC    DOUGAL   AND    aiLL 

AND    HILU^RY    CLINTON    WE^E   THE    PARTNERS    IN   WWO.       PAGE    7,        / 

PARAGRAPH    4,    AND    PACE    8.    >ARAG^U?HS    2    A.ND    3,    DISCJSS    TSE 
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-PAGE    7    LR 
CHZCK-KITI 
CLINTONS^ARE 
AND,     IN    FACT 

JAMES   MC    DOUCAL   WAS    FORGEO    OR    SIGNED    BY    ANSPAUGH,     OR    POSSTELY 

/ 
SUSAN    MC  /tX:UGAL.       AS    STATED    IN    THE    L\ST    T»0    SENTENCES    OF   THE 


REFERRAL',  "ALTHOUGH  CIRCUMSTA.VCES  POINT  TO  THE  PRCBABILITY  ^ 
THAT  SOME  OR  ALL  OF  HIS  BUSINESS  PARTNERS  WERE  AWAR£  OF  THE  ! 
ACTIVITY'.  TAKING    PLACE    WITHIN    THE    WHITEWATER    PAi^TNERSHIP    AND' 


CCRPCRATE'  CHECKING    ACCOUNTS,     THERE    IS    INSUFFICIENT    EVIDENCE    AT 


THIS    TinE    TO    PROVE    TH-AT    THEY    HAD    K>iCWL£DGE. 


CONSEQUENTLY, 


/ 


THESE    INDIVIDUALS    WILL    APPEAJ^    ON    THE    LIST    OF    WIT>rsSES 

CONTAINED    AtN:HE~>END    OF    THIS    REFERRAL."       THE- 
\/ 

"BUSINESS    PARTNERS"    RZFER-RED    TO    ARE    BILL    AND    HILLARY    CLINTON. 

IT    IS  THE    OPINION    OF    LITTLE    ROCK    FBI    AND    THE    UNTT^O^  STATES 

ATTORNEY    A-NO    FIRST 'ASS  ISTA.NT ,     EDAR,    THAT    THERE    ISINDEED" 

INSUFFICIENT    E'MDENCE    TO    SUGGEST    THE    CLINTONS    HAD    KNCWIXdGE   hf 

THE    CKECK-KITINCv^ ACTIVITY    CONDUCTED    BY    MC    DOUGAL    OR    ANSPAUGH. 

THE    EARLIER   MENTIOl^vOF^A,  CAMPAIGN    CONTRIBUTION    TO    THE  i 

\  / 

GUBERNATORIAL    CAMPAIGN^ALSO^OREW    NO    NEXUS    SUGGESTING    KNOWLEDGE 


OR    INVO 


L'/EMENT    BY    THE    CLIN-^S  .^N^AIN ,    ON    PAGE    9, 
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PACE    S     LR     ( 


SuFfXCIENT    EVICPilCE    AT    THE    PRESENT    TIME    TO    PROVX    ICKIWLEDGE   'BY 

PERSONS    LISTED    AS    WITNESSES    IN    THE    REFERJUL.       LITTLE    RCCK  \ 

/ 
/  \ 

NOTES    KNOWLEDGE    BY,     OR    ASSISTANCE    FROM,     THE    LISTED    WITNESSES 

/'  \ 

IS  NOT  ONLY  NOT  INDICATED,  IT  WAS  NOT  NECESSARY  FOR 

MC  DCCGAL/ANSPAUGH  TO  ADVISE  OR  INCLUDE  THE  WITNESSES  IN  THE 

i 
SCHEME.  I 

BEGINNING    ON    PAGE     12    OF    THE    REFER-RAL,     SPECIFIC 

TRA-MSACTIONS    CCNCEP-NING    '-"""D    AR.E    DESCRIBED    TO    THE    EXTENT   ^KE       / 

■■^         \  / 

NArJRE    WAS    blSCER-NIBLE    FROM    MGSL    RECORDS    3Y    THE    RTC^-^AT    THE 

BOTTCH    OF    >AGE\13,     THE    REFER.RAL    MAKES    R£FERE^JC£^S    A    "NOTE"      "^ 

THE    ALLECATICNS-^MADE     IN    NEWSPAPER    AJ^TICLES    CONCERNING    THE 

PURCHASE    AND    SALE    OF    A    HOUSE    BY    WWD    ON    BEH-ALF    Or    HILXAi^Y 

CLINTON  X,   THE    R£FEP_OAL    RECOMMENDS    A    COURSE   OF  :ACTrCK-^    THE 

GOVE?-VMENT,^I.E.  ,    THE    REVIEW    OF    THE    RECORDS    OF    0CAR]<S   RZ^I^Y 

AND    WWD    TO    D£TE!>MINE    IF    WWD    CHECK    NUMBER    13  7,    MARCH    2  2,\19  8  5,\ 

WAS    INVOLVED    IN   THS^-^^RANSACTICN .        IT    IS    NOTED    BY    LITTLJl    ROCK 

THE    CHECK    IN   QUESTION    w)fcSALI-ECEDLY    SIGNED    BY    ANSPAUGH    IN    THE 

NAME    OF   JAMES    3.     MC    DOUGAL.^THE    AUTHOR    OF    THE    R£FZRiLAL/ 

IDENTIFIES    ANSPAUGH    AS    THE    PROBABtS-^SIGNER    BASED    ON  JfZR    OWN 
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-PACE    9    LR    (?^-0)     UHCLAS 

OPINION    EASED    ON    0THERJlC5-fc-WRTnwr-SA?«4.£5 .       A    DEPOSIT^fOR 

S30,  000^  LISTED    AS^EING    PROCESSED    APRIL    30,     1985^^0    WVD    CX'CE 

FROM    HADISON/flNANCIAL    AND    APPEARS    TO    RELATE    TO    EFFORTS    TO      \ 

COVER    PRZyiOUS    0VERDPJ1.FTS    IN    THE    WWD    ACCOUNT.       AT    THE    BOTTOM     \ 

OF    PAGE    is    OF    THE    RZFE5LRAL,     KIRBY    RANDOLPH    IS    IDENTIFIED    AS    A    ; 

FOR-yiER    RECEPTIONIST    AT    MGSL   WHO    RECEI'/ED    ALL   MONTHLY 

I  ■         I 

I  ;  '■  I 

STATEMENTS    OF    ALL    COMPANIES,    WHICH    IS    LTNCERSTCCO    BY    LITTLE  ;         / 


RCCX'TC  '.INCLUDE  WWD. 


TH^T  SITUATION,  IF  TRUE,  FURTHER 


indicates;  A  strong  POSSIBILITY  MC  DCUGAL  WAS  IN  CHARGE  OP'  WVO/ 


\   \ 
RECORDS  \  JUST  AS  HE  WAS  V 

COMPANIES  XN'vOLVED  IN  THE  CHICK  KITING,  AND  DOJ^S^^Cr    SUGGEST' 


rCORDS  OF  NUMEROUS  ;3THER 


THE  CLINTONS  >iAO  ACCESS  TO  CHECKING  ACCOUNT  -a  :A:^M.:.N';'b  I'HA: 
WOULD  HAVE  REFLECTED  THE  QUESTIONABLE  TRANSACTIONS  AT  THE 
TIME.:~^^^  THE  CLINTONS  ARE  NOW  IN  POSSESSION  Or~SUCH  R£CCRDS 
AND  WERE  Nbr  AWARE  ^F  MC  DOUGAL'S  PREVIOUS  ACTIVITY^,  THi-^  MAY 


NOW  BE  AWARl 


lEsM< 
UTILIZING  THE  WWD 


DOUGAL  WAS  ENGAGED  IN  FINANCIAL  TRANSACTION 


COUNT . 


THE    NEWSPAPER  ^ART^CLZS    ALSO    MADE   A    POINT   OF   A    LETTER 

■\    \. 
WRITTEN    BY   THE    ROSE    LAWN^IR>kIN    LITTLE    ROCK    (HILLARY    CLINTON 

IS    A    PARTNER)     TO    THE    ARXA-M^AS    STATS    SECURITIES    COMMLSSICN 
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-PAGH:    10    LS    (19^0)     UNCIAS 

(ASSC)  ,     WHZZH    :S    THE    STATE    ZjrZZ^ri—BZSSCii^BLZ    FOR    CVERSiEING 


FINANCIAL    INSTITUTLOns.       THE    AJ^TICLE    ALI-EGEO    TH 


CZt^y.lSSZCSZK  OF    ASSC    TG    not    pursue    AN    EXA^MINATICN    OF    MGSL 
THE    ARTICLE    IS    NOT    CONTAINED    IN    A    LITTLE    RCCX    FILE. 

CM    SEPT.iy.aER    23,     1992,     SAC,     LITTLE    ROCK,     A:<0    S'JPEKVISCSY 
STArT    MET    WITH    USA    TO    DISCUSS    THIS    MATTER.        IT    WAS    THE    CPI.VICM 
OF    USA,     E2AR,    THE    I.MFCRMATICN    CCNCER.VING    THE    CHECK    KITE    WAS    CF 
POSSIBLE    INTEREST,     WITH    ANSPAUGH    AS    A    POSSIBLE    TAP.GET.        IT/ WAS  . 
ALSO    THE\CPI:JIC.V    of    USA    THE    ALLEGED    I>rv'OL'.'EMEN"T    OF    THE/  / 

CLINTONS    !>{   WKCNGCCING    WAS    IMPLAUSIBLE,     ANO    HE    WA^^CT 

\     \  '^^^^  

INCLINED    TO    ACTHCRIIE    A.N    I>n-E5TIGATICN    OR    RENCX-R— A— PCSTTTVE 

PROSECL-TICN    OPINION.        IT    WAS    ALSO    NOTED    A    COMPLETE    A-MD    FACTUAL 


CETERMINATION    OF    WTLAT    TRANSPIRED    IN    ANY    FACET    OF-'I^wE.  REFE.RPAL 


iCULD    TAKZ^ME    TIME.        USA,     ECAR,     OPINED    THE    C 0 ?J? EC^-C 0 U RS S^  CF 


ACTION    WAS    FCR    HCM    TO    HAVE    LEGAL    RESEA.RCH    CONDUCTED    ON    THE 
STATUTE.  CF    LIMITXTIONS    ON    THE    VARIOUS    APPLICABLE    3A.NK    FRAUD 

\   X 

STATUTES    AND   TO    COMPl^Tr^J^    IN-DEPTH    ANALYSIS    OF    THE 


VOLU'MINCUS    EXHIBITS    ANC I~LIAStv^O    THE    REFER-RAL.       ALTHOUGH    HE 


\ 
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•PAGE    11    ^    (29-0)     UNCLAS 

STATED    XN^INTENTip^Kf^^OVIDE    LITTLE    RCCX    ^tH^CPTES    CF^^HE 

EXHIBITS ,    NCMt^VZ    BEEN    RECEIVED    AS    OF    INSTANT    DATE^ 


ACCCRd'iNGLV,     little    rock    has    TAKZN    no    INVESTICATr/^- 


\ 


ACTICN    CH    THIS    MATTER    PENDING    A    PROSECJTI-/^    OPINICN    TRCM    USA, 
EDAP..       ON    OCTOSER    7,     1992,    THE    FIP^T    ASSISTANT    UNITED    STATES 
ATTGF-MEY    ADVISED    THE    LITT'-E    RCCK    SQCAD    SUrERVISOR    THE    USA      ; 


._,__-    -2    ;,-v-SE    THE    DEPARTMENT    Or    JUSTICE    OF    THIS    MATTER 


CUE    TO    ITS    SENSITIVE    NA.JRE. 

3T  \       \ 

\ 
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Washington,  DC. 
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1  PROCEEDINGS 

2  MR.  O'CALLAGHAN:    Mr.  Potts,  are  you 

3  represented  by  counsel  today? 

4  THE  WITNESS:   Not  personally,  but  the 

5  general  counsel  of  the  Office  of  Government  Ethics  is 

6  in  attendance  as  well. 

7  MR.  O'CALLAGHAN:    Could  you  please  state 

8  your  name  for  the  record. 

9  MR.  DAVIS:    Gary  Davis. 

10  MR.  O'CALLAGHAN:    Counsel  may  object  on 

1 1  grounds  of  privilege  or  relevance  today  and  the 

12  committee  chairman  may  rule  on  objections  where  a 

13  witness  refuses  to  answer  a  question. 

14  Would  you  please  swear  the  witness. 

1 5  Whereupon, 

16  STEPHEN  D.  POTTS 

17  was  called  as  a  witness  and,  having  first  been  duly 

18  sworn,  was  examined  and  testified  as  follows: 

19  EXAMINATION 

20  BY  MR.  O'CALLAGHAN: 

21  Q      Could  you  please  state  and  spell  your  full 

22  name  for  the  record. 

4 

1  A      Stephen  D.  Potts;  S-t-e-p-h-e-n,  D., 

2  P-o-t-t-s. 
3 

4 

5  Q      And  your  present  business  address? 

6  A      1201  New  York  Avenue,  Northwest, 

7  Washington,  D.C. 

8  Q      Who  is  your  present  employer? 

9  A      Well,  the  President,  I  guess.   I'm  the 

10  director  of  the  United  States  Office  of  Government 

1 1  Ethics. 

12  Q      And  could  you  review  your -- give  me  a 

13  brief  overview  of  your  employment  history. 

14  A      Okay.    I  was,  right  out  of  law  school,  I 

1 5  was  drafted  and  served  about  five  months  as  an 

16  enlisted  man,  then  was  commissioned  as  a  first 

17  lieutenant  in  the  Judge  Advocate  General's  Corps, 

18  served  three  years.   Upon  completion  of  that  service, 

19  I  returned  to  Nashville,  Tennessee,  where  I  had  gone 

20  to  college  and  law  school  and  practiced  law  there  for 

21  two  years. 

22  And  then  for  two  years  was  an  officer  of 
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1  Cherokee  Life  Insurance  Company,  and  in  1961  I  moved 

2  to  Washington  and  joined  my  brother  and  four  others 

3  in  a  law  firm,  Shaw,  Pittman,  Potts,  Trowbridge  & 

4  Madden,  as  it  was  named  then.    Practiced  law  there 

5  approximately  30  years  and  then  was  appointed 

6  director  of  the  United  States  Office  of  Government 

7  Ethics  in  1990  and  was  just  reappointed  in  August  to 

8  another  five-year  term. 

9  Q      And  could  you  also  give  me  a  brief  overview 

10  of  your  education. 

11  A      At  the  college  level,  I  went  to  VanderbiU 

12  University  and  got  my  both  undergraduate  and  law 

13  degrees  there. 

14  Q      And  during  the  period  of  March  through 

15  August  1994,  you  were  serving  as  director  of  the 

16  Office  of  Government  Ethics;  is  that  correct? 

17  A      That's  correct. 

18  Q      And  who  directly  reported  to  you  during 

19  that  time  period? 

20  A      Well,  everybody  at  the  U.S.  Office  of 

21  Government  Ethics. 

22 Q      How  many  people  are  employed  there? 

6 

1  A      Approximately  85. 

2  Q      And  do  you  have  any  specific  deputies  or 

3  people  who  you  are  in  contact  with  more  than  with 

4  other  people  at  the  office? 

5  A      In  the  office? 

6  Q      Yes. 

7  A      The  senior  staff,  right. 

8  Q      How  many  members  is  the  senior  staff 

9  comprised  of? 

10  A      Well,  let's  see.   Gary  Davis;  the  deputy 

1 1  director,  Don  Campbell;  the  education  associate 

12  director,  Barbara  Mullen-Roth;  the  deputy  general 

13  counsel,  Jane  Ley;  director  of  administration.  Bob 

14  Lammon;  director  of  program  assistance  and  review, 

15  Jack  Covaleski;  and  the  head  of  our  OIRM,  office  of 

16  information  resource  management,  Jim  Parle;  and  then 

17  my  special  assistant,  Stu  Oilman. 

18  Q      Is  there  anyone  that  you  report  to 

19  specifically  as  director? 

20  A      No. 

21  Q      Under  whose  authority  does  the  OGE  operate 

22  under? 
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A      Just  a  statutory  authority  of  Congressional 
authority  setting  it  up  as  a  separate  executive 
branch  agency. 

Q      And  does  any  government  entity  have 
oversight  responsibility  for  the  OGE? 

A      The  Congress. 

Q      Does  the  OGE  make  a  yearly  report  to  the 
President  or  any  part  of  the  executive  branch? 

A      Biannual.   We're  required  to  submit  a 
biannual  report,  which  we  do. 

MR.  DAVIS:    He  said  to  the  President. 
That's  to  the  Congress. 

THE  WITNESS:    I'm  sorry.    That  biannual 
report  is  to  the  Congress. 

BY  MR.  O'CALLAGHAN: 

Q      Do  you  make  any  reports  to  the  executive 
branch? 

A      Not  formally.   There  is  ongoing  liaisons 
from  our  office  to  the  White  House,  primarily  through 
counsel  to  the  President. 

Q      During  the  period  of  March  through  August 
1994,  who  was  the  liaison  between  your  office  and  the 
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White  House  on  both  the  OGE  side  and  the  White  House 
side? 

A      The  primary  person  from  our  side  was  Jane 
Ley,  deputy  general  counsel,  and  to  a  lesser  extent, 
Gary  Davis  and  myself   On  the  White  House  side 
during  that  particular  time,  it  was  Lloyd  Cutler. 
And  the  person  that  worked  for  him,  that  was  a  person 
that  we  had  a  lot  of  ongoing  contact  with  was  Beth 
Nolan. 

Q      You  had  the  ~  you  were  aware  of  the 
committee's  document  request.  Office  of  Government 
Ethics? 

A      Yes,  right. 

Q      Did  you  search  for  responsive  documents, 
notes,  reports,  memoranda? 

A      I  did. 

Q      And  have  all  responsive  documents  been 
produced? 

A      To  the  best  of  my  knowledge,  they  have. 

Q      Did  you  speak  to  anyone  other  than  counsel 
prior  to  this  deposition  with  regard  to  the 
deposition? 
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1  A      Well,  yeah.   I  mean,  my  wife.    I  mean, 

2  there  were  a  number  of  people  I  talked  to  just  to  say 

3  I  was  doing  it.    I  gave  a  speech  at  the  JAG  school 

4  yesterday  and  told  them  I  couldn't  stay  for  lunch 

5  because  I  had  to  get  back  up  here  to  get  ready  to 

6  give  this  deposition. 

7  So  they  were  —  there  were  a  number  of 

8  people  that  I  talked  about  it  but  no  one  that  I 

9  really  discussed  the  substance  with  other  than  Gary 

10  and  Jane  Ley  and  Robert  Cobb.    Gail  Dugan -- Robert 

1 1  Cobb  is  a  young  attorney  in  our  organization.   Gail 

12  Dugan  is  our  Congressional  liaison.    I  think  those 

13  are  the  only  ones  that  I  had  any  discussions  with 

14  about  any  of  the  substance  of  what  was  going  to 

15  happen. 

16  Q      And  what  type  of  discussions  did  you  have 

17  with  them? 

18  A      Well,  they  related  to  --  Robert  Cobb  had 

19  major  responsibility  in  making  sure  that  we  complied 

20  with  the  document  request,  so,  you  know,  there  were  a 

21  number  of  discussions  with  him  about  that.   There 

22  were  discussions  with  Gail  just  —  again,  she  was 
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1  kind  of  working  with  Robert  Cobb  to  make  sure  that  we 

2  had  everything. 

3  The  substantive  discussions  that  I  had  were 

4  with  Gary  Davis  and  Jane  Ley.    Primarily  there  were 

5  some  dates  and  things  like  that  where,  this  is  all 

6  like  a  year  and  a  half  ago,  and  trying  to  look  at 

7  documents  and  then  where  there  were  kind  of 

8  ambiguities  or  things  that  I  wasn't  clear  about  by 

9  memory,  1  discussed  with  them  to  try  to,  you  know, 

10  help  remember  better  when  things  happened  and  who  was 

1 1  involved  and  that  sort  of  thing. 

1 2  Q      When  was  the  Office  of  Government  Ethics 

1 3  created? 

14  A      1979. 

15  Q      And  do  you  know  for  what  purpose  it  was 

1 6  created? 

17  A      1  wasn't  involved  with  it  at  the  time,  but 

18  just  my  understanding  of  the  history,  it  was  really 

19  an  outgrowth  of  Watergate  and  a  decision  by  the 

20  Congress  that  there  needed  to  be  this  office  that 

21  would  be  the  establish  ~  establish  the  ethics 

22  policies  for  the  executive  branch.   So  in  '79,  it  was 
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established  as  just  an  office  within  the  Office  of 
Personnel  Management.   In  fact,  Mr.  Davis  was  one  of 
like  three  people  who  —  I  guess  all  of  them  were 
really  pulled  out  of  the  Defense  Department  and  put 
over  in  0PM  to  be  the  beginning  of  OGE. 

Q      And  what  would  you  say  the  overall  mission 
of  the  OGE  is  today  and  also  during  March  through 
August  of  1994? 

A      Well,  the  main  mission  is  to  provide 
leadership  to  the  ethics  program  for  the  executive 
branch. 

Q      And  how  does  it  accomplish  that  mission  or 
goal,  goals? 

A      It  accomplishes  it  through  our  three 
program  offices.   The  first  program  is  the  office  of 
program  assistance  and  review  headed  by 
Mr.  Covaleski,  and  it  has  has  these  two  branches. 
First  of  all,  the  program  review,  which  is  —  in 
terms  of  personnel,  is  our  largest  commitment  and 
largest  program  in  that  sense.   Their  responsibility 
is  to  go  into  various  departments  and  agencies  on  a 
periodic  basis. 


Right  now,  we're  on  kind  of  a  cycle  of 
about  every  four  years  to  do  a  thoroughgoing  review 
of  the  ethics  program,  of  whether  it's  Department  of 
Agriculture,  SEC,  White  House,  et  cetera,  to  then 
prepare  a  report  analyzing  both  the  goods  and  the 
bads  and  suggestions  for  improvement  with  follow-up 
60  days  later,  and  then  six  months  later  to  make  sure 
that  these  improvements  have  occurred. 

The  other  branch  that  he  oversees,  program 
assistance,  we  have  a  system,  really  copied  from  the 
State  Department,  of  desk  officers  and  a  desk  officer 
is  assigned  a  basket  of  client  agencies.   And  he  or 
she  has  the  responsibility  of  maintaining  contact 
with  those  client  agencies  to  stay  on  top  of  what's 
going  on  in  that  program,  to  try  to  be  helpful. 

They  have  sort  of  brown  bag  lunches  or 
coffee  klatches  or  whatever  to  bring  their  people  in 
and  talk  about  common  problems.   And  it's  just  a  way 
both  of  trying  to  stay  ahead  of  the  game  in  terms  of 
what  are  the  issues  out  there,  and  also,  it's  a  great 
pipeline  for  us  to  find  out  what's  going  on. 

Then  --  so  that's  program  assistance  and 
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1  review.   Then  education  has  the  responsibility  to 

2  fulfill  our  educational  role  to  see  that  all 

3  executive  branch  employees  who  are  coming  into  the 

4  government  are  required  to  have  a  minimum  of  an  hour 

5  of  ethics  training  and  then  senior  employees  have  to 

6  receive  annual  training.   And  we  do  not  provide  the 

7  training  directly  to  the  employees.   We  provide  —  we 

8  train  the  trainers  and  we  provide  educational 

9  materials  ranging  from  videotapes,  video  games, 

10  pamphlets,  all  kind  of  material. 

1 1  We  hold  an  annual  conference  which  is 

12  educationally  related. 

13  Then  we  have  the  office  of  general  counsel 

14  and  legal  policy  headed  by  Gary  Davis,  and  that 

15  office  has  the  responsibility  of  writing  the 

16  regulations,  such  as  the  standards  of  conduct, 

1 7  interpreting  the  standards.   It  also  has  the 

18  responsibility  to  process  the  financial  disclosure 

19  statements  of  all  Presidential  nominees  that  must  be 

20  confirmed  by  the  Senate,  analyzing  those  for 

21  conflicts  of  interest  and  participating  in  the 

22  negotiation  of  ethics  agreements  whereby  the 


1  candidate  agrees  to  cure  whatever  conflicts  of 

2  interest  that  we  identify. 

3  So  I  think  ~  you  know,  there  are  some 

4  other  minor  things,  but  1  think  that  hits  really  the 

5  substance  of  our  program. 

6  Q      Does  the  Office  of  Government  Ethics  also 

7  provide  written  reviews  of  specific  conduct  that  may 

8  be  brought  to  its  attention  or  ~ 

9  A      Rarely.   Actually,  this  is  a  system  that's 

10  very  decentralized,  and  the  primary  authority  to  do 

1 1  that  is  lodged  in  each  department  and  agency,  which 

12  in  every  department  and  agency  is  required  to  and 

13  does  have  a  designated  agency  ethics  official.   So 

14  the  first  line  of  defense,  so  to  speak,  in  the  system 

15  where  there  are  ethics  issues  that  arise  within  an 

1 6  agency,  we  expect  those  to  be  handled  at  the  agency 

17  level,  but  we  are  always  available  and  frequently  are 

18  consulted  by  ethics  officials  who  have  a  problem,  but 

19  we  expect  them  to  give  the  advice  to  the  head  of 

20  their  agency. 

21  Q      So  the  designated  ethics  official  use  the 

22  OGE  as  more  of  a  consultant?  Is  that  a  good 


14 


347 

15 
characterization? 

A      Right,  right.    Now,  occasionally,  what 
happens,  we  issue  written  opinions  and  where,  for 
example,  an  ethics  official  raises  an  issue  that  — 
although  it's  arisen  in  that  agency,  but  it's  clear 
to  us  that  it  has  executive  branchwide  applicability, 
we  will  sometimes  then  issue  a  written  opinion  giving 
the  advice,  usually  the  advice  is  given  to  that 
agency,  but  then  we  publish  it  so  everybody  will  know 
that  that's  the  gloss  we  put  on  the  regulation,  for 
instance. 

Q      Do  you  know  when  the  last  program  review 
was  conducted  at  Department  of  Treasury? 

A      I  don't  recall  offhand.    We  could  supply 
that,  but  I  don't  remember  exactly  when  it  was  done. 

Q      Do  you  know  if  one  has  been  done  in  the 
last  five  years? 

A      I'm  pretty  sure  it  has,  right,  because  I 
think  we  would  have  -  any  Cabinet  level  agency,  I'm 
sure  we've  covered  within  this  four-year  cycle. 

Q      And  are  there  any  ~ 

A      Let  me  —  actually,  with  Treasury,  it's 

16 
probably  been  done  with  various  components  because, 
as  you  know,  they  have  got  a  lot  of  different 
responsibilities  like  the  Internal  Revenue  Service, 
so  we  may  have  done  Internal  Revenue  Service  but  we 
may  have  done,  and  probably  have,  you  know,  sort  of 
headquarters  but  then  there's  also  Alcohol,  Tobacco 
and  Firearms.   So  quite  often  in  an  agency  like  that, 
we  will  have  gone  in  and  rather  than  try  to  bite  off 
the  whole  thing,  we'll  bite  off  chunks  of  it. 

Q      If  we  could,  I  would  like  to  request  to 
have  any  copies  of  a  review  you  may  have  done  in  the 
last  five  years  of  Treasury  main  to  be  provided. 

A      Sure. 

MR.  O'CALLAGHAN:    That  would  be  great. 
MR.  DAVIS:    That's  no  problem. 
BY  MR.  O'CALLAGHAN: 

Q      Thank  you.    Does  the  Office  of  Government 
Ethics  also  do  program  reviews  of  the  Resolution 
Trust  Corporation? 

A      Right. 

Q      Do  you  know  when  the  last  review  of  that 
was  conducted? 
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1  A      I  don't  know. 

2  Q      I  would  also  like  to  request  if  you  have 

3  any  reviews  of  RTC  in  the  last  five  years,  that  would 

4  be  great. 

5  A      Sure,  okay. 

6  Q      And  does  the  Office  of  Government  Ethics 

7  also  conduct  program  reviews  of  specific  inspector 

8  general  offices  of  any  agencies  or  would  that  be 

9  included  in  the  entire  agency? 

10  A      That  would  be  included  in  the  entire 

1 1  agency.   I  don't  recall  that  we've  ever  done  one  just 

12  of  an  IG  shop.    It  would  be  in  the  agency. 

13  Q      Okay.    During  the  period  ~  of  course, 

14  these  questions  are  all  to  the  best  of  your 

15  knowledge. 

16  A      Sure. 

17  Q      During  the  period  of  March  through  August 

18  of  1994,  who  was  the  designated  ethics  official  at 

19  Department  of  Treasury? 

20  A      Let's  see,  I  think  --  was  Dennis  Foreman 

21  the  DAEO?   I  can't  remember  whether  he  was  -- 

22  sometimes  they  will  have  somebody  higher-up  that's 


II 


1  technically  the  DAEO,  but  then  the  alternate  DAEO 

2  does  all  the  work.    Dennis  was  in  this  case  both  the 

3  DAEO  and  the  person  who  really  did  shoulder  the  load. 

4  Q      And  when  you  say  "DAEO,"  you're  referring 

5  to? 

6  A      Designated  agency  ethics  official. 

7  Q      So  if  there  had  been  an  ethics  problem  that 

8  the  Department  of  Treasury  needed  to  get  advisement 

9  on,  Dennis  Foreman  would  normally  be  the  person  to 

10  contact  OGE  with  regard  to  that? 

1 1  A      Right. 

12  Q      Do  persons  other  than  the  designated  ethics 

13  officials  --  is  it  official  or  officer,  I'm  sorry? 

14  A      Officer. 

15  Q      Officer  at  agencies,  other  than  the  DAEOs, 

16  is  it  your  experience  that  ~  let  me  rephrase  the 

17  question,  excuse  me. 

18  MR.  PORTNOY:    Before  we  do,  Mike,  I'm  just 

19  going  to  ask  you  where  we're  headed  with  this,  with 

20  respect  to  the  resolution.    I  mean,  this  is  just 

21  general  stuff  about  how  OGE  functions  and  it  really 

22  has  nothing  to  do  with  the  report  they  issued  or  with 
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the  use  of  the  depositions. 

MR.  O'CALLAGHAN:    Well,  in  order  to 
understand  what  happened  with  the  OGE  and  how  they 
issued  the  report,  I  think  it's  important  to  get  an 
idea  of  how  the  agency  functions  and  how  it  operates 
and  it  goes  to,  pretty  much  to  the  heart  of  the 
report.    If  you  have  a  problem  with  it,  objection  to 
it,  state  it  for  the  record,  but  I  would  like  to 
continue  my  line  of  questioning. 

MR.  PORTNOY:    Let  me  finish.    We're  not 
here  to  discuss  how  the  report  was  issued.    We're 
here  to  discuss  whether  the  report  was  improperly 
released  or  whether  the  depositions  were  improperly 
released  or  whether  there  were  improper 
communications.   We're  not  here  to  go  back  into, 
after  five  days  of  hearings  previously,  the  whole 
process  by  which  this  report  was  compiled  or  by  which 
OGE  functions.   And  I've  listened  to  it  for  a  while 
and  didn't  say  anything  and  I  just  want  to  urge  you 
to  please  speed  it  up  and  get  to  what  we're  here  for. 

MR.  O'CALLAGHAN:    Well,  I'm  not  going  to 

speed  my  questions  to  the  detriment  of  the  testimony 

20 
and  our  factfinding  here,  but  I  will  endeavor  to  keep 
your  concerns  as  minor  as  I  can  as  we  go  through  the 
deposition.   Thank  you. 

BY  MR.  O'CALLAGHAN: 
Q      Mr.  Potts,  the  question  I  was  attempting  to 
formulate  was  whether,  in  seeking  advice  from  Office 
of  Government  Ethics,  whether  it's  common  practice 
for  someone  other  than  the  designated  ethics  official 
to  request  advisement  from  the  Office  of  Government 
Ethics. 

A      I'd  say  that  happens  quite  frequently,  that 
there  would  be  contacts  between  someone  that  works 
for  the  DAEO  contacting  someone  in  our  office,  that, 
for  whatever  reason,  they  know  or  they  have  reason  to 
know,  might  have  information  that  would  be  useful  for 
them  and  therefore,  a  person  that  they  could,  you 
know,  use  as  a  sounding  board  or  perhaps  find  out 
just  what  our  interpretation  is  of  a  particular  rule 
or  reg. 

(Witness  conferred  with  counsel.) 

THE  WITNESS:    Yeah,  there  are  alternate 
DAEOs  that  are  ~  that  actually  are  named  in  each  of 
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1  the  departments  and  agencies. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      In  your  experience  over,  let's  say,  the 

4  last  10  years,  how  often  has  an  Office  of  Government 

5  Ethics  been  approached  by  heads  of  agencies  to  look 

6  at  ethics  issues? 

7  MR.  KRAVITZ:     I  think  Mr.  Potts  has  only 

8  been  there  since  1990. 

9  BY  MR.  O'CALLAGHAN: 

10  Q      I'm  sorry,  1990.    I  apologize. 

11  A      To  look  at  ethics  issues? 

12  Q      Correct. 

13  A      It  isn't  real  frequent,  but  I  would  be  hard 

14  put  to  ~  if  I'm  including  informal  contacts,  because 

15  I'll  just  give  you  an  example.   It's  like,  you  know, 

16  I  might  get  a  call  from  the  head  of  an  independent 

17  agency  to  talk  about  a  problem  they  had  with  another 

18  commissioner,  and  that's  a  typical  kind  of  problem 

19  where  it  puts  them  on  a  hot  spot  because  they  don't 

20  want  to  try  to  criticize  one  of  their  fellow 

21  commissioners  whose  vote  they  need. 

22 So,  you  know,  it  doesn't  happen  a  lot,  but 


1  it  does  happen,  but  I  couldn't  tell  you  exactly  how 

2  often,  because,  you  know,  for  the  most  part,  they  are 

3  either  on  the  telephone  or  just  a  visit  to  discuss  it 

4  and  that  sort  of  thing. 

5  Q      And  during  your  time  as  director  of  OGE, 

6  have  you  ever  had  a  request  for  ~  from  —  a  specific 

7  request  from  agencies  to  issue  reports  on  ethics 

8  issues? 

9  A      Well,  this  one  was  unusual,  the  one  we're 

10  talking  about,  that  came  from  Secretary  Bentsen. 

1 1  Q      And  you're  talking  about  —  when  did  that 

12  occur? 

13  A      1  think  it  was  in  March  of  '94.    He 

14  requested  in  writing  so  I  think  it's  in  the  papers 

15  somewhere,  the  exact  date,  but  my  recollection  is 

16  March. 

17  Q      1  can  show  you  a  document  that's  Bates 

18  stamped  1 187.    It's  a  one-page  document.  Department 

19  of  Treasury  letterhead,  addressed  to  you.    Does  that 

20  refresh  your  recollection? 

21  A      Yeah. 

22  Q      March  3,  1994? 


22 
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1  A      Right. 

2  Q      During  the  time  period  ~  I'll  take  that 

3  back,  thanks. 

4  During  the  time  period  January  '93  through 

5  March  1994,  what  was  the  first  communication  that  you 

6  or  anyone  at  the  Office  of  Government  Ethics  had 

7  regarding  possible  improper  contacts  between 

8  Department  of  Treasury  and  the  White  House  relating 
to  the  Resolution  Trust  Corporation,  Madison  Guaranty 
Savings  and  Loan  Association  and  Whitewater 
Development  Corporation? 

A  I  can  only  speak  for  myself,  and  I  don't 
recall  that  anybody  else  on  the  staff  said  anything 
to  me  about  it  prior  to  this,  except  for  just  like  ~ 

Q      When  you  say  "this,"  are  you  referring  to 
the  March  3  letter? 

A      To  the  March  3  letter.   We  knew  ~  I  should 
say  again,  it's  a  long  time  ago.   My  memory  is  that 
what  happened  was  that  somebody  from  Treasury 
called.   I  was  —  I  don't  know  where  I  was  but  I 
wasn't  at  my  office,  and  they  talked  to  Don  Campbell, 

who  is  the  deputy  director.    I'm  pretty  sure  it  was 

24 

1  Dennis  Foreman  called  and  I  wasn't  there  and  then  Don 

2  Campbell  took  the  call,  and  Dennis  said  that  ~  and 

3  there  had  been  stuff  in  the  newspaper  about,  you 

4  know,  the  Whitewater  and  the  possible  involvement  of 

5  some  Treasury  officials,  et  cetera,  in  this 

6  Whitewater  investigation  and  particularly  having  to 

7  do  with  the  RTC's  resolution  of  the  problems  with 

8  Madison  Guaranty  and  so  on. 
So  he  said  that  Secretary  Bentsen  was  going 

to  ask  us  to  look  into  the  matter  and  give  him  advice 
on  whether  or  not  any  of  his  people  had  violated  the 
standards  of  conduct.   And  1  don't  remember  the  exact 
sequence,  but  I  know  we  were  told  that  and  it  was, 
like  it  was  going  to  be  on  the  radio  and  Don  turned 
the  radio  on  and  literally  just  within  a  very  short 
time,  he  heard  it  on  the  radio. 

And  then  we  got  the  letter.  Now,  I  don't 
remember  exactly  whether  the  letter  was 
hand-delivered  that  day,  but  it  was  all  within  a 
matter  of  days  that  that  happened. 

So  just  to  back  up,  we  were  aware  ~  I  was 
aware  that  prior  to  that  event  of  March  3  and  the 
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1  phone  conversations  between  Campbell  and  Foreman, 

2  that  from  newspaper  accounts  and  so  on,  that 

3  something  was  going  but  we  had  not  as  an  organization 

4  gotten  involved. 

5  Q      Did  the  Office  of  Government  Ethics  receive 

6  any  phone  calls  or  communication  from  any  other 

7  agencies  with  regard  to  this  matter? 

8  A      At  that  time? 

9  Q      Correct. 

10  A      Not  to  my  knowledge,  no.    It  was  just,  you 

1 1  know,  from  Treasury  to  us. 

12  Q      And  at  any  time  did  any  other  agency 

13  request  the  Office  of  Government  Ethics  to  look  into 

14  this  matter? 

15  A      No. 

16  Q      Had  the  Office  of  Government  Ethics  ever 

17  been  requested  to  perform  a  review  of  this  nature 

18  before  in  the  past,  to  your  knowledge? 

19  A      During  my  tenure,  not  like  this,  no. 

20  Q      1  would  like  you  to  take  a  look  at  the 

21  March  3  letter,  which  is  Bates  stamped  1187,  which  is 

22  from  then-Secretary  Bentsen  addressed  to  you. 

26 

1  A      Right. 

2  Q      1  would  like  to  direct  your  attention  to 

3  the  second  paragraph  there  where  it  reads  "I  would 

4  appreciate  your  views  as  to  any  ethics  or  conflicts 

5  issues  that  may  be  raised  by  the  facts  and 

6  circumstances  surrounding  these  discussions." 

7  Did  you  get  any  other  more  specific 

8  instructions  from  Secretary  Bentsen  as  to  the  type  of 

9  work  that  he  was  requesting  OGE  to  perform? 

10  A      No,  I  didn't  speak  to  him.    1  didn't  have  a 

1 1  conversation  with  Secretary  Bentsen,  just  this 

12  letter. 

13  Q      Just  this  letter?  Did  he  send  any  other 

14  correspondence  or  any  other  communications  that  more 

15  specifically  requested  action  be  taken? 

16  A      1  ~  not  between  Bentsen  and  me.    1  think 

17  there  ~  I'm  sure  there  were  conversations  that  took 

18  place  between  staff  members  at  OGE  and  Dennis  Foreman 

19  or  someone  working  for  Dennis  Foreman.   There  was  a 

20  follow-up  as  to  ~  because  we  immediately  had  a 

21  couple  of  problems.    I  mean,  this  was,  you  know,  a 

22  big  surprise. 
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1  Q      And  why  was  it  a  big  surprise? 

2  A      Well,  I  mean,  we  didn't  anticipate  ~  I 

3  mean,  we  knew  Treasury  had  these  issues.    But  as  I 

4  had  indicated,  we  had  this  decentralized  system  and 

5  they  had  a  DAEO  and  the  normal  process  would  have 

6  been  for,  you  know,  them  to  deal  with  their  issues, 

7  for  Secretary  Bentsen  to  get  advice  from  his  DAEO 

8  about  what  their  people  had  or  had  not  done.   They 
have  an  inspector  general  to  do  the  investigative 
work. 

Q      Okay.   And  did  OGE  decide  that  it  would 
provide  Secretary  Bentsen  with  its  views  on  any 
ethics  or  conflicts  issues  that  may  have  been  raised 
by  the  facts  and  circumstances  surrounding  the 
discussions  regarding  Treasury  and  White  House 
contacts? 

A      I  mean,  our  first  reaction  was  ~  at  least 
my  first  reaction  was  to  say,  you  know,  this  is  not 
our  role,  you  know.    And  in  the  discussions,  and 
these  were  not  discussions  that  I  had,  but  my  staff, 
with,  I'm  sure  his  staff,  not  with  the  Secretary 
personally,  it  came  out  that  Dennis  Foreman  himself 


1  had  been  involved  in  some  of  the  discussions  that 

2  were  at  issue,  so  that  really  changed  my  view.    In 

3  other  words,  Foreman  was  really  not  in  a  position  to 

4  render  any  kind  of  impartial  advice  since  he  himself 

5  was  possibly  implicated. 

6  So  it  seemed  appropriate  under  those 

7  circumstances  that  we  would  really  have  to  step  in 

8  to,  in  effect,  play  the  DAEO  role  but  there  were  two 
other  things  that  we  ~  that  came  up  in  that 
discussion  at  that  time.    One  was  there  was  an 
implication,  anyway,  that  we  were  going  to  do  an 
investigation.   And  we  have  no  investigators  on  our 
staff    We  don't  do  investigations  so  — 

Q      If  I  can  interrupt  you  just  for  a  moment. 

A      Right. 

Q      Where  did  the  implication  that  you  all  were 
requested  to  conduct  an  investigation  come  from? 

A      Just  from  this  letter.    I  mean,  that  was  ~ 
and  I  think  also  as  maybe  the  initial  discussion 
between  the  staffers  where,  you  know,  they  would 
appreciate  our  views,  raised  by  the  facts  and 
circumstances  surrounding  these  discussions.   And  I 
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1  directed  my  staff  to  cooperate  fully  with  you  in 

2  assembling  these  facts.   The  implication  was  he  was 

3  expecting  us  to  do  that. 

4  So  we  made  it  clear  that,  you  know,  we 

5  could  not  do  the  factual  investigation,  but  we  would 

6  serve  as  a  resource  to  the  inspector  generals  both  of 

7  the  RTC  and  the  Treasury  Department,  to  counsel  them 

8  while  they  did  the  factual  investigation. 

9  The  other  problem  that  we  felt  hadn't  been 

10  addressed  was  the  fact  that  then-independent  counsel 

1 1  or  special  counsel,  I  guess  he  was  called.  Bob  Fiske, 

12  had  an  investigation  going  on  and  our  experience  was 

13  that  these  counsel  did  not  appreciate  anybody  else  or 

14  especially  IGs  mucking  around  in  an  investigation 

15  while  they  had  something  going  on. 

16  Q      And  when  you  say  that  you  offered  that  the 

17  OGE  could  serve  as  a  resource  ~ 

18  A      Right. 

19  Q      --  could  you  explain  to  me  more  what  you 

20  mean  by  "resource." 

21  A      Basically  what  we  were  --  the  role  we  could 

22  play  and  actually  did  play  was  to  get  together  with 


1  the  inspector  generals  and  sit  down  with  them  and 

2  first  say  look,  we've  ~  based  on  the  newspaper 

3  reports  and  just  the  other  information  that's 

4  available  to  us,  it  appears  that  here  are  the 

5  provisions  of  the  standards  of  conduct  that  could  be 

6  implicated  by  the  facts  that,  you  know,  that  are 

7  floating  around  out  there.   And  so  you  should  focus 

8  your  investigation  on  facts  relevant  to  these  kinds 

9  of  issues.    We  also  provided  them  with  specific 

10  questions  we  thought  they  ought  to  ask  to  develop 

1 1  those  kinds  of  facts. 

12  Q      Do  you  recall  what  specific  standards  of 

13  conduct  were  identified? 

14  A      1  don't  remember  all  of  them.    We  put  it  in 

15  writing  and  there  was  a  pretty  long  list.    There  was 

16  a  concern  because  of  everybody  had  been  focusing  on 

17  improper  disclosure  of  confidential  information,  and 

18  that  was  kind  of  the,  clearly,  it  seemed  like  the 

1 9  number  one  standard  of  conduct  that  was  at  issue  but 

20  ■  there  were  some  others.    So  what  we  ~  the  purpose  of 

21  our  communication  was  to  make  sure  that  they  didn't 

22  just  limit  themselves  to  looking  at  that  disclosure 
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of—  improper  disclosure  of  confidential  information 
but  at  least  looked  at  some  of  these  other  provisions 
in  the  standards  of  conduct  that  could  be  implicated. 

Q      And  just  to  flesh  out  or  to  fully  describe 
OGE's  role  in  this  process,  was  the  OGE  providing 
advice  to  Department  of  Treasury?   Were  they 
conducting  a  review  and  later  issued  a  report  for  the 
entire  executive  branch?   How  would  you  describe  the 
process? 

A      What  I  would  describe  is  we  had  been 
requested  by  Secretary  Bentsen  to  do  more  than  we 
could  do,  so  we  went  back  to  describe  what  we  would 
do  and  then  that's  what  we  did  do,  and  that  was  to 
act  as  a  resource  to  the  inspectors  general  of 
Treasury  and  RTC  who  were  doing  the  factual 
investigations. 

Q      Were  you  acting  as  consultants  to  them  or 
how  did  you  — 

A      Well,  we  were  ~  I  guess,  I  mean  that's  ~ 
I  don't  want  to  characterize  it.    I  mean,  we  were  the 
resource,  they  consulted  with  us,  that's  for  sure, 
and  we  gave  them  advice  about,  you  know,  what  they 
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ought  to  be  —  in  other  words,  what  are  the 
provisions  that  might  be  implicated  here,  what  kind 
of  questions  you  need  to  ask  to  develop  the  facts  to 
provide  us  the  information  we  need  to  then  do  the 
analysis  of  squaring  those  facts  with  the  particular 
provisions  in  the  standards. 
So  that  was  ~ 

Q      Did  you  consider  them  equal  partners  in  the 
process? 

A      Well,  no,  I  thought  they  were  ~  I  mean,  we 
had  different  roles.   You  know,  they  had  the 
investigative  role  and  we  had  the  resource  analysis 
role. 

Q      And  did  OGE  request  RTC  IG  and  Treasury  IG 
to  do  the  investigative  aspect  of  this  or  how  were 
they  involved? 

A      No,  we  really  —  you  know,  we  don't  have 
any  authority  over  them,  so  just  ~  it  was  an 
outgrowth  of  the  discussions  we  had  with  Treasury 
officials  where  ~  going  back  to  point  out,  you  know, 
we  can't  investigate  this  but  you've  got  the  IGs, 
that's  what  they're  for,  so  tell  them  to  do  the 
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1  investigation  and  we  will  cooperate  with  them  to  be  a 

2  resource  while  their  investigation  is  going  on.    And 

3  we  will,  because  of  these  unusual  circumstances, 

4  provide  Secretary  Bentsen  with  our  analysis  of  the 

5  investigative  —  what  the  facts  as  developed  by  the 

6  IGs  show  as  to  whether  there  were  any  violations  of 

7  the  standards  of  conduct. 

8  Q      How  was  the  Resolution  Trust  Corporation 

9  IG's  office  first  brought  into  the  process? 

10  A      Actually,  I  don't  really  know.    I  assume  it 

1 1  was  just  by,  you  know,  a  directive  from  the 

12  Secretary. 

13  (Witness  conferred  with  counsel.) 

14  THE  WITNESS:    Mr.  Davis  does  remind  of  one 

15  other  time  where  we  did  something  that  would  be 

16  somewhat  comparable  to  this,  and  that  was  during  the 

17  Bush  Administration,  when  the  White  House  did  an 

18  investigation  of  Mr.  Sununu  and  his  alleged  use  of 

19  government  transportation  for  private  purposes 

20  without  reimbursing  the  government.   And  we  did  at 

21  the  request  of  the  White  House,  review  their  analysis 

22  and  issued  a  report  on  their  report,  basically. 


34 


1  BY  MR.  O'CALLAGHAN: 

2  Q      And  that  was  an  analysis  that  was  conducted 

3  by  the  White  House? 

4  A      Right,  by  -  right,  counsel  to  the 

5  President  conducted  that  initial  look  at  Sununu' s 

6  activities. 

7  Q      I  would  like  to  show  you  a  document  which 

8  is  Bates  stamps  number  06105.    It's  two  pages.   It's 

9  a  letter  on  Office  of  Government  Ethics  stationery 

10  dated  March  15  addressed  to  Lloyd  Bentsen.   And  I 

1 1  believe  it's  signed  by  you.    Have  you  ever  seen  this 

12  document  before? 

13  A      Yes,  I  have. 

14  Q      Is  that  your  signature  that  appears  on  the 

15  second  page? 

16  A      It  is. 

17  Q      What  is  this  document? 

18  A      Well,  it's  the  letter  which  we  wrote  as  a 

19  result  of  the  request  from  Secretary  Bentsen  and  the 

20  purpose  was  several-fold,  as  you  can  see.   One  was  to 

21  make  it  clear  that  we  were  not  going  to  investigate, 

22  that  we  would  serve  as  a  resource  to  those  who  did 
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the  investigation.   And  then  that  we  would  provide 
our  views  about  whether  there  were  any  violations  of 
the  standards  of  conduct.   But  then  as  I  had  alluded 
to  earlier,  it  was  clear  to  us  that  consideration  had 
not  been  given  to  the  fact  that  Bob  Fiske,  who  was 
independent  counsel  who  had  his  own  investigation 
going  on,  that  consideration  had  not  been  given  to 
the  interrelationship  of  those  investigations.   And 
so,  you  know,  we  talked  about  that  in  the  letter. 

Q      I  would  like  to  direct  your  attention  to 
the  second  page  of  the  document,  which  is  06106,  and 
the  first  full  paragraph  there,  which  reads  "In 
addition,  because  Mr.  Altman  was  acting  in  his  role 
as  the  chief  executive  officer  of  Resolution  Trust 
Corporation,  RTC,  because  information  must  be 
obtained  from  that  agency  and  its  employees  in  order 
to  address  properly  all  the  issues,  we  will  also  meet 
with  the  inspector  general  of  the  RTC." 

Does  that  help  refresh  your  recollection  as 
to  how  or  when  the  RTC  was  first  involved  in  this 
process,  RTC  investigator? 

A      It  was  certainly  the  first  time  that  we 


made  it  clear  to  Treasury  that  the  IG  of  RTC  had  to 
be  involved.   Now,  in  all  honesty,  I  can't  tell 
you  --  I  don't  recall  one  way  or  the  other  whether 
they  may  have  already  focused  on  that  and  we  were 
telling  them  something  they  already  knew  and  had 
already  done  something  about.    In  other  words,  they 
may  have  already  talked  to  the  IG  at  RTC  and  said, 
you  know,  you're  going  to  have  to  be  part  of  this  and 
conduct  your  own  investigation,  but  ~  so  I  just 
don't  know  whether  this  was  news  to  them  or  whether 
they  already  knew  that. 

Q      I  would  like  to  take  you  back  to  the  first 
page  of  the  document,  and  in  the  third  paragraph 
there  it  states  "early"  —  "early  last  week  OGE  staff 
met  with  the  staff  from  the  Office  of  Independent 
Counsel,  Robert  Fiske.   At  the  meeting  my  staff 
outlined  OGE's  role  in  the  executive  branch  and 
discussed  the  steps  the  OGE  might  take  in  response  to 
your  letter." 

Do  you  recall  the  substance  of  those 
discussions? 

A      Well,  I  know  what  we  were  just  talking 


36 


358 

37 

1  about  is  the  fact  that  ~ 

2  MR.  PORTNOY:     I,  just  before  we  go 

3  forward,  want  to  urge  you  to  ~ 

4  MR.  O'CALLAGHAN:    With  regard  to  what  you 

5  discuss  here  in  the  paragraph. 

6  MR.  PORTNOY:     Let  me  just  make  my  record. 

7  I  think  we've  agreed  to  the  extent  possible  that 

8  we're  going  to  try  to  avoid  discussion  of  precise 

9  communications  with  the  Office  of  Independent  Counsel 

10  and  I  would  just  urge  you  as  you  pursue  this  line  of 

1 1  questioning  to  keep  that  limitation  in  mind. 

12  BY  MR.  O'CALLAGHAN: 

13  Q      Mr.  Potts,  if  you  could  tell  me  what  you 

14  discussed,  as  long  as  it  doesn't  touch  upon  the 

15  investigation  being  conducted  by  the  independent  -- 

16  special  counsel  at  the  time. 

17  A      Right.    1  mean,  that's  specifically  what  we 

18  were  talking  about.    I  mean,  we  were  meeting  to,  I 

19  would  say  really  confirm  our  ~  what  we  thought  was 

20  going  to  be  the  result  of  the  meeting,  that 

21  independent  counsel  would  not  want  an  investigation 

22  to  —  a  parallel  investigation  to  be  pursued  until  he 


1  had  completed  at  least  this  particular  phase  of  his 

2  own  investigation.   And  the  reason  we  were  pretty 

3  sure  how  he  would  feel  is  that  we  had  been  through 

4  this  kind  of  thing  before  with  other  independent 

5  counsels  where  they  were  investigating  possible 

6  criminal  wrongdoing. 

7  And  just  as  a  matter  of  policy  in  our 

8  office,  it's  sort  of  like  a  criminal  investigation, 

9  while  it's  going  on,  trumps  any  administrative 

10  investigation,  so  we  will  step  aside  while  the 

1 1  criminal  investigation  is  ongoing,  with  the 

12  understanding,  and  this  is  what  we  also  agreed  with 

13  Mr.  Fiske,  that  when  they  had  completed  their 

14  investigative  work,  they  would  notify  us  immediately 

15  so  we  could  get  on  with  our  administrative  work.    So 

16  that's  what  the  meeting  was  all  about. 

17  Q      Okay,  thank  you.    I  believe  you  stated 

18  earlier  that  one  of  the  reasons  why  the  OGE  took  it 

19  upon  itself  to  conduct  this  review  was  because  the 

20  Treasury  DAEO,  which  was  Dennis  Foreman,  may  have 

21  been  a  part  of  the  possible  subject  of  the 

22  discussions  that  were  at  issue? 
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1  A      Right. 

2  Q      You  also  mentioned  that  agencies  on 

3  occasion  have  alternate  DAEOs? 

4  A      Right. 

5  Q      Did  Treasury  have  an  alternate  DAEO  at  the 

6  time? 

7  A  I'm  sure  they  did,  right. 

8  Q  Do  you  know  who  that  was? 
A  I  don't  recall,  no. 
Q  Was  there  ever  any  consideration  given  to 

whether  the  alternate  DAEO  should  handle  this  issue 
for  Treasury,  rather  than  going  to  the  OGE  for  help 
on  this? 

A      I  don't  recall  specifically  focusing  on 
that,  but  I  think  it  was  probably  not  really  a 
realistic  possibility  because  it  would  be,  you  know, 
a  subordinate  in  effect  having  to  pass  judgment  on 
his  boss  and  also  —  I  think  it  would  raise  a 
question  as  to  how  reliable  it  was,  of  giving  advice 
to  the  rest  of  the  officials  in  the  agency,  including 
the  Secretary. 

Q      In  a  March  15  letter.  Secretary  Bentsen 


1  mentioned  that  after  the  -  Mr.  Fiske  had  given  you 

2  the  okay,  that  he  had  completed  his  investigation  and 

3  he  didn't  have  a  problem  with  other  review  going  on 

4  regarding  this  issue,  that  you  would  have  discussions 

5  with  the  IG's  office  of  Treasury  and  maybe  have  plans 

6  to  talk  about  a  strategy  before  you  were  given  the 

7  go-ahead  by  Mr.  Fiske.    Do  you  recall  the  first 

8  meeting  that  occurred  between  the  Office  of 

9  Government  Ethics  and  Treasury  IG  after  March  15? 

10  A      I  don't.    I  know  you're  going  to  depose 

1 1  Jane  Ley  later,  and  I  think  she  would  probably  have 

12  that  information. 

13  Q      Has  the  Office  of  Government  Ethics  ever 

14  worked  in  conjunction  with  the  IG's  office  of  any 

15  agencies  in  the  past  during  the  process  of  conducting 

16  a  review? 

17  A      I  am -- 

18  (Witness  conferred  with  counsel.) 
THE  WITNESS:    We  have  many  times,  as  the 

IGs  have  issues  coming  up  and  they  will  consult  with 
us.    I'm  also  a  member  of  the,  what's  called  the 
President's  Council  on  Integrity  and  Efficiency. 
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1  That  is  an  organization  which  consists  of  all  of  the 

2  statutorily  appointed  inspector  generals  for  all  the 

3  different  agencies,  plus  there's  a  representative 

4  from  the  FBI,  from  the  office  of  special  counsel,  0MB 

5  and  myself.   Those  are  the  ~  that's  the  membership. 

6  And  we  have  monthly  meetings.   You  know,  occasionally 

7  there  are  things  that  are  discussed  there  that  you 

8  might  say  are  general  advice  to  IGs  as  well  as  the 

9  individual  kind  of  calls  and  issues  that  come  up. 

10  BY  MR.  O'CALLAGHAN: 

1 1  Q      And  other  than  providing  advice  to  IGs' 

12  offices,  have  IGs'  offices  ever  assisted  in 

13  factfinding  for  the  OGE  in  any  kind  of  reviews  it 

14  might  be  conducting  or  advice  it  may  be  giving  out? 

15  A      Well,  I  mean  this  was  --  it's  certainly 

16  true  that  we  have  been  called  upon  to  give  advice  to 

17  a  DAEO  that,  you  know,  is  wrestling  with  a 

18  particularly  difficult  problem,  where  the  DAEO  is 

19  the  -  the  factual  situation  that  the  DAEO  is  dealing 

20  with  was  developed  by  the  IG  in  that  department  but 

21  in  those  kind  of  cases,  we  wouldn't  have  been  dealing 

22  with  the  IG,  we  are  dealing  with  the  DAEO. 

42 

1  Q      I'm  just  trying  to  -- 

2  (Witness  conferred  with  counsel.) 

3  THE  WITNESS;    I'm  advised  by  Mr.  Davis,  who 

4  has  been  there  from  the  beginning,  that  our  staff 

5  quite  often  will  get  calls  from  IGs  or  whatever  and 

6  we  are  giving  them  advice. 

7  Q      I'm  just  trying  to  get  a  feel  for  the 

8  report  and  the  process. 

9  A      Right. 

10  Q      Would  you  characterize  the  report  that  was 

1 1  done  as  a  —  and  the  contact  and  the  coordination 

12  that  was  done  with  the  two  IGs'  offices  an 

13  extraordinary  occurrence  for  OGE? 

14  A      Well,  it  was,  yeah,  unusual.   The 

15  circumstances  were  unusual.    We  hadn't  had  anything 

16  quite  like  it  before. 

17  Q      And  had  you  ever  issued  a  report  quite  like 

18  this  before? 

19  A      No.    I  mean,  I  referred  to  the  Sununu  thing 

20  but  I  mean,  again,  it's  not  exactly  the  same. 

21  Q      And  did  you  make  the  final  determination  to 

22  put  this  process  together,  coordinating  with  the  two 
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1  IGs'  office  and  then  issuing  a  report  or  how  did  that 

2  come  about?   Who  made  that  decision? 

3  A      It  was  my  ultimate  decision,  but  it  was  the 

4  fruit  of  conversation  amongst  particularly  Gary  Davis 

5  as  general  counsel,  Jane  Ley  as  the  deputy  general 

6  counsel,  Don  Campbell,  deputy  director.    1  think  we 

7  were  the  four  principal  players  in  that  discussion. 

8  There  was  also  some  staff  work  done  by,  1  think, 

9  particularly  Leslie  Wilcox,  who  then  later  was  part 

10  of  the  team  that  worked  on  doing  our  analysis  and  she 

1 1  was  included  not  only  because  she's  just  generally  a 

12  good  lawyer  but  these  were  standards  of  conduct 

1 3  issues,  and  she  was  the  attorney  who  was  the 

14  principal  drafter  of  the  standards  of  conduct. 

15  Q      And  what  was  the  report's  analysis  based 

1 6  upon? 

17  A      It  was  based  upon  the  investigative  report 

1 8  of  the  IGs  but  the  way  the  process  worked,  because  of 

19  the  time  frame,  we  were  receiving  the  transcripts  of 

20  the  investigators'  depositions  of  witnesses  and  the 

21  documents  as  they  were  produced  and  developed,  so  we 

22  would  get  those  documents  and  transcripts  and 
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1  probably  starting  somewhere  end  of  the  first  week  of 

2  July,  and  those  of  us  who  were  in  the  ~  on  the  team 

3  and  in  the  decision  tree  would  review  those 

4  materials,  including  myself 

5  I  mean,  as  it  turned  out,  there  were  over  a 

6  thousand  pages  of  transcripts  and  everything,  and 

7  knowing  I  had  to  put  my  name  on  the  report,  I  read 

8  every  one  of  them  and  every  document  to  assure  myself 

9  that  as  my  staff  worked  up  the  report  —  our 

10  analysis,  that  I  was  comfortable  with  our  description 

1 1  of  what  the  factual  situation  was  that  we  were  basing 

12  the  analysis  on. 

1 3  Q      Who  at  OGE  had  access  to  the  transcripts 

14  that  were  provided  to  you  by  the  IGs'  offices? 

15  A      Well,  let's  see.   I  can  tell  you  the  people 

16  I  know.    The  —  myself,  Don  Campbell,  the  deputy 

17  director,  Gary  Davis,  the  general  counsel,  Jane  Ley, 

18  deputy  general  counsel,  Leslie  Wilcox  who  was  a  staff 

19  attorney.   Those  are  the  principal  ones.    I'm  sure 

20  that  other  ~  I  don't  think  that  we  ~  I  mean,  we 

21  were  very  careful  about  safeguarding  the  transcripts 

22  and  everything,  but  there  may  have  been  other  people 
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1  that  --  well,  actually  I  know  Robert  Cobb  also  did 

2  some  work  on  a  few  things,  and  Stuart  Rick.   Those 

3  are  both  staff  attorneys. 

4  Q      You  said  you  were  careful  about  the 

5  transcripts.    Why  were  you  all  careful  with  the 

6  transcripts? 

7  A      Because  these  were  sensitive  information 

8  which  really  bore  on,  and  for  better  or  worse,  were 

9  going  to  bear  on  the  reputations  of  the  individuals 

10  that  were  under  investigation,  and,  you  know, 

1 1  fairness  to  them  and  to  the  process,  that  kind  of 

12  information  if  it's  leaked  can  be  very  damaging, 

13  perhaps  unfairly,  to  them  and  also  it  can  impede  the 

14  effectiveness  of  an  investigation. 

15  Q      Did  you  consider  any  of  the  information 

16  contained  in  the  transcripts  to  be  confidential? 

17  A      I  don't  think  we  formally  stamped 

18  everything  confidential,  but  we  treated  it  very 

19  carefully  and  circumspectly. 

20  Q      Did  you  share  the  transcripts  with  anyone 

21  outside  of  OGE? 

22  A      No. 
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1  Q      Where  were  the  transcripts  kept? 

2  A      Well,  they  were  kept  in  our  office  under 

3  lock  and  key,  but  I  couldn't  tell  you  exactly  where 

4  that  was. 

5  Q      They  were  kept  in  a  secured,  locked  room, 

6  to  your  recollection? 

7  A      Right,  right,  right.    Or  I  don't  know 

8  whether  the  room  was  locked  but  the  file  cabinets 

9  were  locked. 

10  Q      What  percentage  of  your  time  in  July  of  '94 

1 1  was  dedicated  to  working  on  this  report? 

12  A      Most  of  it. 

1 3  Q      And  how  about  your  staff? 

14  A      Well,  I  think  particularly  Jane  Ley  and 

15  Leslie  Wilcox,  I  think  were  virtually  100  percent, 

16  and  then  these  other  people,  including  Gary  Davis, 

17  Don  Campbell  — 

18  MR.  DAVIS:    I  wasn't  there. 

19  THE  WITNESS:    That's  right,  you  were  out  of 

20  the  country.    1  forgot  that. 

21  MR.  KRAVITZ:     Weren't  working  on  it  by 

22  modem? 
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(Laughter.) 

THE  WITNESS:    Robert  Cobb  and  Stuart  Rick 
were.   I  couldn't  tell  you,  though,  what  portion  of 
their  time  was  spent  on  it,  but  it  was  definitely  the 
main  focus  of  our  efforts,  for  the  legal  staff  at 
that  point. 

BY  MR.  O'CALLAGHAN: 
Q      And  during  ~  between  March  and  August  of 
1994,  did  anyone  at  OGE  have  any  contacts  with  anyone 
at  the  White  House  with  regard  to  this  report  or  the 
subject  of  it? 

A      Yes.   Now,  it  was  ~  boy.    I  had  one 
meeting  at  the  request  of  Mr.  Cutler  in  which  we  met 
to  just  indicate  what  we  were  going  to  do.    He  wanted 
to  know  what  the  process  was  all  about.   And  there 
was  no  discussion  of  any  substance  at  that  first 
meeting,  which  actually  I  had  —  when  I  was  looking 
at  my  calendar,  I  was  trying  to  sort  this  out,  that 
there  was  ~  my  calendar  showed  I  had  one  meeting 
with  him  about  June  20,  and  another  one  about  July 
11.    My  recollection  is  that  the  meeting  on  June  20 
did  not  have  anything  to  do  with  Whitewater,  it  had 


1  to  do  with  another  subject. 

2  Q      Do  you  recall  what  the  subject  was? 

3  A      I  believe  it  had  to  do  with  ~ 

4  MR.  DAVIS:    Careful.   I  mean,  you  can  tell 

5  what  it  is,  but  we  won't  go  any  further  because  it's 

6  not  relevant. 

7  THE  WITNESS:    It  isn't  relevant  to  this,  if 

8  that  satisfies  you.    It  had  nothing  to  do  with 
Whitewater. 

MR.  PORTNOY:    Is  that  sufficient? 

MR.  O'CALLAGHAN:    Yeah,  that's  sufficient. 

THE  WITNESS:   The  other  --  I  think  it  was 
July  1 1  meeting  was  the  one  that  we  had  where  we  had 
just  a  general  discussion  about  what  we  were  going  to 
do,  how  we  were  going  to  proceed,  also  making  it 
clear,  as  we  had  much  earlier  to  Secretary  Bentsen, 
that  we  were  not  going  to  say  that  we  were  making  a 
finding  as  to  whether  these  people  had  violated  the 
code  of  conduct. 

And  the  reason  for  that  was  we  have 
procedures  that  if  someone  is  charged  with  a 
violation,  it  triggered  a  whole  panoply  of  individual 
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1  rights  for  hearing,  et  cetera,  et  cetera.   So  we  had 

2  to  be  very  careful  to  avoid  representing  that  we  were 

3  making  a  finding  or  anything,  because  we  weren't.   We 

4  were  going  to  give  him  our  analysis  of  these  facts 

5  for  him  to  make  his  determination. 

6  BY  MR.  O'CALLAGHAN: 

7  Q      And  where  did  that  meeting  take  place? 

8  A      In  the  White  House. 

9  Q      Was  anyone  else  at  the  meeting? 

10  A      Yes.    I  know  Jane  Ley  was  there,  and  I 

1 1  think  Leslie  Wilcox.   Mr.  Cutler,  and  there  were  some 

12  other  White  House  staffers  there  but  I  don't  remember 

13  who  they  were.    Probably  Beth  Nolan  was  there,  I'm 

14  pretty  sure  she  was  there. 

15  Q      Was  anyone  from  any  other  agencies  there, 

16  from  Treasury,  RTC? 

17  A      No,  I  don't  think  so. 

18  (Pause.) 

19  Q      The  July  1 1  meeting  at  the  White  House  with 

20  Mr.  Cutler,  how  long  did  that  meeting  last? 

21  A      It  wasn't  a  real  long  meeting.   I  mean,  I 

22  would  say  it  was  —  and  you  know,  it's  been  long 


1  enough  ago,  I  just  —  my  memory  is  that  it  was  like 

2  half  an  hour,  something  like  that. 

3  Q      1  know  I'm  taxing  your  memory,  but  do  you 

4  recall  what  time  of  day  the  meeting  took  place?  Was 

5  it  morning,  afternoon,  evening? 

6  A      I  remember  just  my  --  and  I  wouldn't  have 

7  remembered  it  if  I  hadn't  gone  back  and  looked  at  my 

8  little  day  book,  but  one  of  those  meetings  was  at 

9  11:30  in  the  morning  and  one  of  them  was  at  1:15  in 

10  the  afternoon  and  right  now,  1  can't  remember  which 

1 1  was  which,  but  ~ 

12  Q      Do  you  recall  whether  you  had  lunch  at  the 

13  White  House  or  ~ 

14  A      I  know  we  didn't,  no.    It  was  not  a  lunch 

15  meeting. 

1 6  Q      Other  than  a  general  discussion  about  what 

17  OGE  was  intending  to  do  with  regard  to  preparing  its 

18  report  or  its  review,  did  you  have  any  other 

19  discussions  about  —  more  specifically  about  what  OGE 

20  was  going  to  do  or  what  RTC  IG  or  what  Treasury  IG 

21  was  going  to  do  with  regard  to  conducting  this 

22  process? 
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1  A      I  think  we  were  also,  you  know,  wanted  to 

2  use  the  occasion  to  make  it  clear  that  we  were  going 

3  to  do  our  work  and  call  it  the  way  we  thought  the 

4  facts  warranted. 

5  Q      And  who  called  the  meeting?  Who  requested 

6  it? 

7  A      Mr.  Cutler. 

8  Q      Did  he  contact  you  or  someone  else  at  OGE? 

9  A      I'm  pretty  sure  he  contacted  me  on  that 

10  one. 

1 1  Q      When  did  he  do  that? 

12  A      I  really  don't  remember,  but  I  don't  think 

13  it  was  a  long  time.    It  was  just,  you  know,  within  a 

14  day  or  two  before  we  had  the  meeting. 

15  Q      And  was  that  by  telephone  or -- 

16  A      Right. 

17  Q      By  telephone.   And  how  long  was  that 

1 8  conversation? 

19  A      Just,  you  know,  couple  of  minutes. 

20  Q      Did  he  relate  to  you  during  that 

21  conversation  what  the  purpose  of  the  meeting  was? 

22  A      Just  said  he  wanted  to  find  out  what  we 


1  were  going  to  be  doing. 

2  Q      Did  Mr.  Cutler  ever  suggest  that  he  wanted 

3  White  House  counsel  to  have  a  role  in  that  process  or 

4  lend  assistance  in  any  way? 

5  A      Not  at  that  time.    I  don't  recall  that  he 

6  did,  no. 

7  Q      Did  he  at  any  time? 

8  A      There  was  a  later  meeting  that  he 

9  requested,  he  wanted  me  to  attend  just  like  somewhere 

10  around  right  toward  ~  it  wasn't  too  long  before  we 

1 1  issued  the  report.    It  was  like  the  25th  or  somewhere 

12  in  there. 

13  Q      Does  your  calendar  make  reference  to  the 

14  meeting,  the  calendar  you  reviewed? 

1 5  A      Yes,  and  there  were  some  notes  that  we 

16  produced  for  the  committee  that  actually  I  made  some 

17  notes  of  that  particular  call  on  the  telephone.   And 

1 8  it  was  ~  you  know,  he  wanted  to  have  a  meeting,  he 

19  wanted  me  to  come.   And  I  thought  about  it  and  just 

20  said  I  didn't  think  that  was  a  good  idea.   He  said 

21  that  the  White  House  had  been  doing  its  own  analysis, 

22  et  cetera,  and  the  ~  and  what  he  said  was,  you  know, 
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1  you  and  your  staff  would  benefit  from  hearing  what  ~ 

2  the  work  we've  done,  you  would  get  some  benefit  out 

3  of  knowing  what  work  we've  done. 

4  After  I  thought  about  it,  I  thought  well,  I 

5  would  like  to  know,  before  we  issue  our  report,  I 

6  would  like  to  know  whatever  work  they  have  done  and 

7  what  their  slant  on  it  is,  because  either  we  have 

8  missed  something  or  that  if  they  have  already  ~ 

9  presumably  they  are  trying  to  defend  what  they  are 

10  doing.    If  they  have  raised  --  or  defend  what 

1 1  happened. 

12  If  they  have  either  had  some  information 

13  that  they  are  going  to  disclose  to  us  which  would  be 

14  usefril  or  there  is  --  if,  you  know,  let's  say  we  have 

15  a  certain  slant  on  something  that  was  not  correct  and 

16  they  were  saying  it  was,  we  would  like  to  know  what 

17  their  rationale  is,  both  to  reevaluate  where  we  were 

18  going  but  also  to  be  able  to  counter  the  argument  if 

19  we  disagreed. 

20  So  I  asked  Jane  Ley  and  Leslie  Wilcox  to 

21  attend  the  meeting,  which  I  know  they  did. 

22 Q      And  do  you  know  what  occurred  at  that 


1  meeting? 

2  A      Just  generally.   I  mean,  you  know,  they 

3  reported  to  me  later,  but  not  in  any  great  detail, 

4  because  we  were  taking  the  position,  you  know,  we'd 

5  be  glad  to  listen  but  we're  not  there  ~  we're  not 

6  going  to  discuss  the  substance  of  the  report  and  what 

7  we  were  doing. 

8  Q      Did  White  House  counsel's  office  ever 

9  provide  OGE  with  any  written  materials  with  regard  to 

10  this  subject,  their  views  or  — 

1 1  A      Prior  to  our  report? 

12  Q      Correct. 

13  A      No. 

14  Q      Did  you  request  anything  from  them 

15  regarding  this  subject  before  you  wrote  your  report? 

16  A      No,  because  we  would  have  ~  I  think  any  of 

17  the  factual  stuff,  we  would  have  just  said  these  are 

1 8  things,  you  know,  that  the  IG  ought  to  ask  and  maybe 

19  something  was  -  and  clearly  there  were  White  House 

20  people  that  we  had  said  to  the  IGs  these  are  people 

21  you've  got  to  question. 

22  Q      The  meeting  that  Wilcox  and  Ley  attended. 
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1  was  that  on  July  25? 

2  A      I'm  not  sure.    It's  right  close  in  there, 

3  anyway. 

4  Q      Do  you  know  who  else  attended  that 

5  meeting?  Were  you  ever  told? 

6  A      Actually,  I  don't,  no.    My  memory  is  it  was 

7  called  by  Mr.  Cutler  so  I  assume  he  was  there  and  I 

8  assume  probably  Beth  Nolan  is  the  person  that  did 
most  of  the  ethics  work  for  the  White  House. 

Q      During  the  July  1 1  meeting  that  you  had  at 
the  White  House  with  Mr.  Cutler  and  I  believe  you 
said  Jane  Ley,  Leslie  Wilcox,  Beth  Nolan  and  others 
were  in  attendance  also,  other  than  providing  a 
general  description  of  what  you  were  going  to  do  with 
regard  to  the  report  and  the  process,  were  you 
approached  by  anyone  at  the  White  House  for  any 
materials  in  connection  with  the  review  that  was 
going  on? 

A      No. 

Q      Did  anyone  during  that  meeting  relate  to 
you  or  anyone  there  that  the  White  House  had  been  in 
receipt  of  any  of  the  materials  related  to  the  review 
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1  process  going  on  with  OGE,  RTC,  IG  and  Treasury  IG? 

2  A      In  going  back  over  some  of  the  notes  and 

3  just  assembling  all  the  material  and  everything, 

4  actually,  and  I'm  trying  to  remember,  I  think  it  was 

5  in  the  —  and  we  can  check  this,  but  ~  because  it 

6  hadn't  really  made  an  impression  ~  did  not  make  an 

7  impression  on  me  at  the  time  and  it's  only  now,  you 

8  know,  in  looking  back  over  the  notes  that  when  I  saw 
the  reference  to  it,  that  I  -  that  it  had  really  any 
meaning  to  me. 

There  was  a  reference,  and  I  think  it  was 
in  the  telephone  conversation  that  I  had  with  Lloyd 
Cutler  about  that  meeting  around  the  25th,  in  which 
he  was  relating  that  they  had  done  their  own  analysis 
and,  you  know,  that  we  would  benefit  by  knowing  what 
they  were  doing,  that  he  made  reference  to  the  fact 
that  in  doing  that  analysis,  they  had  reviewed  at 
least  some  transcripts  of  the  testimonies  that 
were  —  had  been  performed  by  the  IGs. 

As  I  say,  when  —  and  you  know,  I  was 
talking  and  making  notes  and  everything  of  just  what 
was  going  on,  and,  you  know,  frankly,  that  business 
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1  about  the  transcripts  went  right  over  my  head,  I 

2  didn't  think  about  that  one  way  or  the  other  as  being 

3  good,  bad  or  indifferent.   And  it's  only  subsequently 

4  when  pulling  this  stuff  together  and  rereading  it, 

5  when  I  saw  that,  it  made  me  realize  that  at  least  he 

6  had  told  me  that  they  had  certain  transcripts  and 

7  that  I  know  at  least  some  people  have  felt  that  that 

8  was  not  what  the  IG  should  have  done. 

9  Q      Do  you  think  the  IG  should  have  provided 

10  transcripts  to  the  White  House  prior  to  July  —  I 

1 1  believe  they're  prior  to  the  23rd,  or  that  time? 

12  A      I  don't  know.    I  don't  --  I  really  haven't 

13  thoroughly  analyzed  it.    I  think  it  would  depend  an 

14  awful  lot  on  what  the  nature  of  the  information  was. 

15  I  mean,  I  think  some  ~  certainly  a  lot  of  the 

16  transcript  material  I  don't  think  there  would  have 

17  been  any  harm.   Maybe  there's  something  in  there  that 

18  could,  but  I  haven't  done  that  kind  of  analysis  so  I 

19  really  can't  offer  a  helpful  opinion. 

20  Q      Well,  maybe  ~  correct  me  if  I'm  wrong,  but 

21  did  I  misstate  that  the  Treasury  IG  provided  the 

22  transcripts  to  the  White  House? 


1  MR.  KRAVITZ:     I  don't  know  what  you  said. 

2  I'm  not  sure  that  we  know  at  this  point  who  provided 

3  the  transcripts. 

4  THE  WITNESS:   And  I  don't  know.    I  don't 

5  know  where  he  got  them  or  who  provided  them  myself. 

6  Except  I  know  that  he  didn't  get  them  from  our 

7  office. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Did  you  ever  hear  that  the  Treasury 

10  provided  the  White  House  with  unredacted  copies  of 

1 1  the  transcripts  that  were  prepared  in  connection  with 

12  the  review  that  you  were  conducting? 

13  A      Prior  to  the  report,  the  only  thing  that  I 

14  had  heard  was  really  this  reference  in  the 

15  conversation  between  Cutler  and  me  that  he  had 

16  transcripts.   But,  you  know,  it  wasn't  the  focus  of 

17  the  conversation  and  it  was  just,  I  guess,  his  way  of 

18  saying  that  he  had  a  factual  —  reliable  factual 

19  predicate  for  the  White  House  analysis,  which  he 

20  thought  we  ought  to  know  about. 

21  So  as  I  say,  it  went  right  by  me.    I  didn't 

22  think  about  the  propriety  at  the  time  of  whether  he 
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1  should  have  the  transcripts. 

2  Q      Did  he  identify  to  you  where  he  had 

3  received  the  transcripts  from? 

4  A      He  didn't,  no. 

5  Q      Did  he  characterize  the  nature  of  the 

6  transcripts? 

7  A      Other  than  —  no,  just  other  than  they  were 

8  obviously  transcripts  of  testimonies  of  people  that 
were  being  investigated  by  the  IGs. 

Q      So  you  were  aware  they  were  transcripts 
that  were  taken  ~ 

A      Right.    They  were  the  same  ones  ~  at  least 
I  was  left  with  the  impression  they  were  the  same 
ones  we  were  looking  at. 

Q      And  you  said  at  the  time  you  didn't  have  a 
real  reaction  to  it,  to  Mr.  Cutler  telling  you  he  had 
the  transcripts.   Have  you  since  had  a  reaction?  I 
mean,  you  said  you  read  through  all  the  transcripts 
in  preparation  of  your  report.    You  said  you  didn't 
have  an  opinion  at  the  time  as  to  the  propriety  of 
it.    Do  you  now  have  an  opinion  as  to  the  propriety 
of  him  receiving  the  transcripts? 


1  MR.  KRAVITZ:     Are  you  seeking  an  ethics 

2  analysis  or  just  his  reaction  kind  of  more 

3  generally? 

4  MR.  O'CALLAGHAN:    I'll  start  with  his 

5  general  reaction  and  then  I'll  probably  ask  him  for 

6  an  ethics  opinion. 

7  THE  WITNESS:    It  only  --  only  to  the  extent 

8  that  I  realize  that  it  raised  the  ~  just  a  question 

9  about,  you  know,  the  propriety  of  that  information. 

10  But  I  haven't  really  done  any  further  analysis  or 

1 1  asked  my  general  counsel  or  anyone  else  to  really 

12  analyze  that  any  further,  partly  because  our 

13  jurisdiction  only  extends  to  employees.  And 

14  Mr.  Cutler  is  no  longer  in  the  government,  so  he's 

15  beyond  our  reach. 

16  BY  MR.  O'CALLAGHAN: 

17  Q      Have  you  ever  been  asked  by  anyone  with  the 

18  Department  of  Treasury  to  look  into  the  propriety  of 

19  providing  the  transcripts  to  the  White  House? 

20  A      No. 

21  Q      Has  anyone  approached  you  about  preparing  a 

22  review  of  the  provision  of  the  transcripts  to  the 
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1  White  House  in  this  case? 

2  A      No. 

3  MR.  O'CALLAGHAN:    Do  you  want  to  take  a 

4  break  here? 

5  MR.  KRAVITZ:     If  that's  okay  with 

6  everybody  else. 

7  MR.  O'CALLAGHAN:    We'll  take  a  five-minute 

8  break.   Off  the  record. 

9  (Recess.) 

10  BY  MR.  O'CALLAGHAN: 

1 1  Q      Mr.  Potts,  I  would  like  to  refer  you  back 

12  hopefully  one  more  time  to  the  July  1 1  meeting  you 

13  had  with  Mr.  Cutler  and  others  at  the  White  House. 

14  Did  Mr.  Cutler  relate  to  you  that  at  that  time  that 

1 5  the  White  House  was  going  to  conduct  its  own 

16  investigation  into  this  matter? 

17  A      I  don't  recall  that  he  did,  no. 

18  Q      Do  you  recall  the  first  time  he  did  do 

19  that? 

20  A      I  think  the  first  time  I  was  aware  that 

21  they  had  really  done  anything  was  on  that 

22  conversation  I  had  on  the  phone  with  him  about  the 


1  25th  of  July.    I  can't  say  that  I  was  really 

2  surprised  by  that.    I  mean,  it  was  ~  this  was 

3  obviously  a  matter  of  importance  to  the  White  House. 

4  So  I  mean,  I  knew  that  they  were  following  it  very 

5  closely  but  I  guess  on  the  25th,  it  was  kind  of  the 

6  first  time  that  1  had  realized  or  been  told  that  they 

7  were  doing  something  that  was  more  intensive  than 

8  just  monitoring  and  staying  abreast  of  it. 

9  Q      Did  he  relate  to  you  before  the  July  1 1 

10  meeting  or  during  the  July  1 1  meeting  why  he  wanted 

1 1  to  get  a  briefing  from  you  about  what  you  were  going 

12  to  do  with  regard  to  this  process? 

13  A      I  really  didn't  have  any  impression,  either 

14  from  the  call  or  whatever,  that  it  was  going  to  be 

15  anything  more  than  letting  him  know  kind  of  what  the 

16  process  was  going  to  be  like.    And  they  also  I  know 

17  wanted  to  have  a  general  idea  about  what  we  thought 

18  would  be  the  timing.    In  other  words,  how  long  was  it 

19  going  to  take  to  get  this  accomplished. 

20  Q      So  it  was  more  of  a  general  informational 

21  meeting  for  the  White  House  on  the  1 1th? 

22  A      Right. 
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Q      What  did  you  say  about  the  timing  when  he 
asked  you  about  that? 

A      What  I  recall  saying  at  that  time  was  that 
we  really  weren't  sure,  that  we  were  going  to  do  a 
good  professional  job,  we  were  at  the  mercy  of  the 
IGs  and  the  speed  with  which  they  got  their  work 
done,  because  we  couldn't  do  the  analysis  until  they 
had  taken  depositions  of  everyone  that  needed  to  be 
deposed  and  produced  all  the  documents. 

So  at  that  point,  we  were  really  in  the 
first,  really  10  days  of  the  intense  part  of  the 
process,  because  there  was,  only  at  the  end  of  June 
that  the  independent  counsel  had  told  us  we  could  go 
ahead,  so  the  IGs  had  really  just  been  on  the  job  10 
days  at  that  point. 

Q      And  was  your  analysis  ~  did  you  conduct 
your  analysis  in  a  continuing  basis  during  the 
process  or  was  it  done  at  the  end  of  the  process? 

A      It  was  ongoing  because  as  we  got 
transcripts  and  —  I  mean,  let's  say  we  got  the 
Altman  transcripts  and  everything,  then  we  could  do 
the  analysis  as  far  as  Altman  was  concerned,  so  we 


were  doing  it  as  we  got  transcripts. 

Q      How  soon  after  you  got  the  final  transcript 
was  the  report  completed  by? 

A      I  don't  recall  when  we  got  the  final 
transcript.   The  IG  report  came  to  us  in  its  packaged 
form  like  on  the  ~  was  it  July  29  or  28,  something 
like  that,  and  then  a  day  or  two  later  we  were  able 
to  issue  our  report.   And  I  hand-delivered  that  to 
Secretary  Bentsen  on  a  Saturday. 

Q      Did  you  deliver  it  to  anyone  else? 

A      No,  we  had  ~  I  say  ~  when  I  got  over 
there,  Kennedy,  I  guess  is  his  name,  was  the  one  that 
met  me  and  then  Bentsen  was  in  a  meeting.   But  he 
went  in  and  got  Bentsen  out  of  the  meeting  and  I  went 
into  ~ 

Q      When  you  say  "over  there"  ~ 

A      I'm  sorry.  Department  of  Treasury,  yes. 
And  then  presented  Secretary  Bentsen  with  the 
report.    I'm  sorry,  not  —  the  name  is  Knight,  Ed 
Knight  was  an  assistant  to  Secretary  Bentsen. 

Q      And  is  there  any  reason  you  thought  to 
hand-deliver  it  to  Secretary  Bentsen  on  a  Saturday? 
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1  A      Yes,  because  the  Secretary  was  very 

2  concerned  that  he  have  the  report  as  much  in  advance 

3  of  his  scheduled  testimony  the  following  week,  and  he 

4  was,  you  know,  in  the  process  of  preparing  himself 

5  over  the  weekend.   So  Mr.  Knight  had  called  me 

6  earlier  in  the  week  and  said,  you  know,  we  would  like 

7  to  get  it  just  at  the  earliest  possible  moment  for 

8  that  reason. 

9  Q      Were  there  distinct  drafts  of  your  analysis 

10  during  the  process  toward  the  final  report?   Did  you 

1 1  have  distinct  drafts  that  were  created? 

12  A      I  know  that  there  were.   There  were  a 

13  number  that  I  didn't  personally  see  that  were 

14  prepared  by  Jane  Ley  and  Leslie  Wilcox,  you  know,  as 

15  they  were  doing  their  work,  they  would  do  a  draft  and 

16  everything,  but  not  until  they  were  satisfied  with  it 

17  would  I  see  it. 

1 8  Q      And  were  these  drafts  shared  with  any  other 

19  agencies  or  any  of  the  IGs'  offices  toward  the 

20  preparation  of  the  final  report? 

21  A      Not  to  my  knowledge. 

22 Q      Did  the  IGs'  offices  prepare  different 
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1  drafts  of  their  reports  to  you,  do  you  know? 

2  A      1  don't  know. 

3  Q      Did  OGE  share  any  of  the  drafts  they  had 

4  with  anyone  outside  of  OGE? 

5  A      Not  to  my  knowledge. 

6  Q      Did  OGE  provide  any  analysis  in  any  form  to 

7  anyone  outside  of  OGE  before  the  completion  of  the 

8  final  report? 

9  A      Well,  it  was  the  analysis  in  the  ultimate 

10  sense,  when  ~  the  late  afternoon  on  Friday  when  we 

1 1  had  really  finished  our  report.    In  other  words,  I 

12  had  signed  off,  I  had  reviewed  it,  signed  off 

13  Q      On  Friday? 

14  A      On  Friday,  late  Friday.    And  then  we  had  to 

15  work  some  that  evening  and  then  the  next  morning  to 

16  just  get  it  reproduced  and  formally  signed  by  me. 

17  And  I  had  --  Ed  Knight  had  been  the  person  who  a 

18  couple  of  times  had  called  and  said  how  does  it  stand 

19  and  whatever.   They  were  obviously  very  eager  to  get 

20  the  report  because  they  knew  at  that  point  that 

21  Bentsen  was  going  to  testify  the  following  week. 

22  And  that  evening  I  called  him  to  say  I 
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can't  give  you  the  full  report  but  I  can  summarize 
the  analysis  that  —  sort  of  the  end  result  of  our 
analysis  and  so,  you  know,  I  told  him  at  that  point 
that  our  analysis  did  not  reveal  any  violation  of  the 
standards  of  conduct  by  Altman,  Jean  Hanson  or  Josh 
Steiner,  that  it  did  reveal  probable  violation  by  one 
other  person  but  who  had  retired  and  was  no  longer 
subject  to  the  standards  of  conduct. 

Q      And  you  did  this  over  the  phone? 

A      Right. 

Q      Were  you  referring  to  the  report  that  you'd 
put  together? 

A      Right,  that  was  our  analysis  —  I  was 
referring  to  our  analysis  that  we  were  going  to 
provide  him  the  following  day. 

Q      You  had  already  signed  the  report  at  that 
point,  though,  is  that  right? 

A      Well,  I  hadn't  signed  it  because  it  was  ~ 
but  I  had  reviewed  it  and  signed  off  on  it  in  the 
sense  that  okay,  this  is  it,  now  we've  got  to 
reproduce  it  and  get  it  all  squared  away  and 
proofread  and  all  that  before  I  could  —  I  wanted  to 


actually  sign  it  and  then  deliver  it  over  there. 

Q      And  when  was  the  report  publicly  released? 

A      We  did  not  release  the  report.   And  I 
think  —  if  I'm  correct,  my  recollection  is  it  was 
either  that  afternoon  or  the  next  day  that  they 
released  it.    We  didn't  do  it. 

Q      "That  afternoon"  meaning  Saturday? 

A      Saturday,  yeah.   They  may  have  released  it 
that  day,  I'm  not  sure. 

Q      Is  there  any  reason  why  the  OGE  who 
prepared  the  report  didn't  release  it  to  the  public? 

A      Yes,  because  we  viewed  this  as  providing, 
you  know,  our  analysis  to  the  Secretary  at  his 
request,  so  we  didn't  feel  it  was  appropriate  for  us 
to  make  that  public,  or  in  other  words,  it  was  his 
call.   We  were  providing  the  report  to  him  and  it  was 
for  him  to  decide  whether  to  release  it  or  not. 

Q      You  said  that  Ed  Knight  called  you  a  number 
of  times.    Was  that  leading  up  to  the  completion  of 
the  report  or  how  much  contact  did  you  have  with  Ed 
Knight  during  the  process,  getting  the  analysis 
ready? 
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1  A      Only  one  time  did  he  come  over  in  person, 

2  right  at  the  beginning  of  the  process,  to  just  ~  I 

3  think  to  establish  that  he  was  the  liaison  here  if  we 

4  needed  to  have  any  contact  with  the  Secretary's 

5  office  and  to  emphasize  that  the  Secretary  felt  it 

6  was  very  important  to  get  this  done  in  a  very  prompt 

7  fashion. 

8  Q      What  was  your  reaction  to  that? 

9  A      That  it  was  business  as  usual. 

10  Q      You  were  comfortable  with  that? 

1 1  A      Yeah.   It  was  what  you  would  expect,  that 

12  they  wanted  to  let  us  know  and  obviously  we  weren't 

13  going  to  call  if  we  had  some  problem  or  something,  we 

14  wouldn't  want  to  call  Secretary  Bentsen  himself,  so 

15  we  knew  this  was  kind  of  the  designated  hitter,  so  to 

16  speak.   And  secondly,  it  was  ~  we  would  expect  them 

1 7  to  want  us  to  do  our  work  very  promptly  because  this 

18  issue  was  in  the  press  and  everything  and  they  would 

19  like  to  bring  it  to  a  conclusion  one  way  or  the 

20  other.   Obviously  they  wanted  a  particular 

21  conclusion,  but  nevertheless  it  was,  1  think,  from 

22  their  standpoint  to  get  on  with  it  was  still 


1  important. 

2  Q      And  when  you  say  "they  wanted  a  particular 

3  conclusion,"  what  are  you  referring  to? 

4  A      Well,  1  mean  1  feel  sure  that  the  Secretary 

5  was,  you  know,  would  like  to  have  wanted  to  believe 

6  that  his  people  hadn't  violated  the  code  of  conduct 

7  or  hadn't  been  involved  in  any  other  misbehavior. 

8  And  of  course  our  report  was  focused  just  on  the  code 

9  of  conduct,  and  as  we  emphasized  in  our  analysis,  you 

10  know,  we  weren't  speaking  to  any  of  the  other 

1 1  statutes  and  other  things  that  someone  might  be 

12  guilty  of  violating,  but  it  was  just  narrowly  focused 

13  on  the  standards  of  conduct. 

14  Q      And  did  you  or  anyone  at  OGE  give  Treasury 

15  a  ~  an  analysis  previous  --  or  any  kind  of  analysis 

16  about  the  report  previous  to  the  phone  conversation 

17  you  had  Friday  night? 

18  A      No. 

19  Q      During  any  of  your  phone  conversations  with 

20  anyone  at  Treasury  at  the  time  leading  up  to  the 

21  production  of  the  report,  did  anyone  try  to  solicit 

22  information  about  the  report  or  its  contents? 
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A      No. 

Q      How  many  times  would  you  say  during  the 
week  up  to  the  final  completion  of  the  report  that 
you  received  calls  from  people  at  Treasury? 

A  I  think  just  a  couple  that  I  received  from 
Ed  Knight. 

Q      And  -- 

A      The  meeting  where  he  came  over  in  person 
was  earlier.   It  was  kind  of  near  the  beginning  of 
the  process. 

Q  And  each  time  were  the  substance  of  the 
calls  the  same  every  time  you  called?  Were  they 
similar? 

A      Right. 

Q  Were  they  all  related  to  the  timing  of  the 
report? 

A      There  was  one  in  going  back  over,  I  had  a 
note  of  a  discussion  and  1  can't  remember  now  without 
looking  at  it,  it  was  not  having  to  do  with  the 
substance  of  the  report  but  it  was  ~  what  the  hell 
was  it.    It  was  something  more  than  just  the  timing, 
but  it  was  not  —  he  was  not  —  I  mean,  he  understood 
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from  that  first  visit  that  we  would  not  be  discussing 
the  substance  of  what  we  were  doing  with  him  until  we 
completed  the  report. 

Q      Do  you  know  or  have  you  ever  heard  that 
Department  of  Treasury  or  general  counsel's  office 
were  supplied  with  draft  copies  of  the  reports 
prepared  by  Treasury  OIG  in  connection  with  the 
preparation  of  the  OGE  report? 

A      No,  I  wasn't  aware  of  that.    Let  me  make 
sure.    This  is  like  work  that  Treasury  IG  did,  report 
drafts  or  whatever  was  supplied  to  the  Treasury 
office  of  general  counsel? 

Q      Correct.   Have  you  ever  heard  that? 

A      Well,  I  know  --  1  mean,  actually  I  didn't 
know  this  until  we  started  the  review,  that  the 
one  ~  somebody  from  OGC  Treasury  had  been  assigned 
to  the  Treasury  IG  to  assist  in  this  investigation, 
and  I  can't  tell  you  exactly  when  I  became  aware  of 
that,  but  it  was  after  we  had  submitted  the  report 
that  I  was  even  aware  that  that  took  place,  so  ~ 

Q      Do  you  have  any  reaction  to  that? 

A      It's  common  that  ~  in  fact,  I  think  we  in 
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1  responding  to  either  Congressman  Canady  I  believe  it 

2  was,  he  had  asked  a  similar  question  and  we  pointed 

3  out  that  there  were  five  IGs  that  rely  on  the  general 

4  counsel  in  that  agency  to  provide  the  legal  advice. 

5  The  others  have  their  own  in-house  counsel.   But 

6  there  was  a  study  done  on  that  I  think  by  GAO  and 

7  they  concluded  that  it  didn't  matter,  but  I  can't  ~ 

8  you  know,  I  have  no  judgment  one  way  or  the  other  as 

9  to  whether  there  was  any  problem  or  what  —  whether 

10  information  went  into  —  from  the  IG  to  the  office  of 

1 1  general  counsel  at  Treasury  or  from  there  to 

12  somewhere  else.   That,  I  have  no  information. 

13  As  I  say,  I  didn't  even  —  I  wasn't  even 

14  aware  that  someone  from  the  office  of  general  counsel 

15  was  part  of  the  IG's  team  until  after  the  fact. 

16  Q      How  was  that  brought  to  your  attention? 

17  A      Well,  the  most  recent  time  that  I  can 

18  remember  thinking  about  it  was,  you  know,  back  this 

19  summer  when  we  were  preparing  our  replay  to 

20  Congressman  Canady,  because  he  asked  something 

21  specific  about  it.    Before  that,  I  can't  tell  you 

22  when  I  —  I  don't  have  a  recollection  of  being  told 


1  or  talking  about  it  before  that.    1  may  have  been, 

2  though. 

3  Q      Well,  in  the  course  of  this  deposition  if 

4  it  comes  to  you  in  your  memory,  if  you  can  just  let 

5  me  know,  please. 

6  A      Okay. 

7  Q      You  can  only  remember  what  you  remember. 

8  A      Right,  right. 

9  Q      Other  than  the  June  20  and  July  1 1  and  July 

10  25th  contacts  with  Mr.  Cutler  or  people  at  the  White 

1 1  House,  did  you  or  anyone  else  at  OGE  have  any  other 

12  contacts  with  anyone  at  the  White  House  during  this 

13  time  period? 

14  A      Pertaining  to  ~  and  pertaining  to 

1 5  Whitewater? 

16  Q      Correct. 

17  A      I  really  can  only  speak  for  myself.   I 

18  don't  know  that  anyone  else  did,  although  in  —  and 

19  you're  deposing  Jane  Ley  this  afternoon.   Jane  was 

20  the  person  in  our  staff  that  was  the  primary  liaison 

21  with  the  White  House  across  the  board.    And  so,  you 

22  know,  there  were  ~  we  really  viewed  our  role  there 
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as  being  an  important  ~  having  a  very  important 
propiiylactic  role  in  making  sure  the  White  House  was 
apprised  of  any  code-of-conduct  types  issues  or 
restraints  that  we  thought  might  impact  whatever  was 
going  on  at  the  time  that  we  knew  about,  so  Jane 
played  that  role. 

I  know  for  a  fact  that  she  didn't  discuss 
any  substance  of  our  report  with  anybody  at  the  White 
House,  but  whether  or  not  there  were  conversations 
where  somebody  at  the  White  House  was  asking  her,  you 
know,  how  is  it  going  or  how  much  longer  is  it  going 
to  take  you  to  get  it  done  or  something  like  that, 
that,  I  don't  know. 

MR.  O'CALLAGHAN:    Off  the  record  for  just 
30  seconds. 

(Discussion  off  the  record.) 

BY  MR.  O'CALLAGHAN: 
Q      Back  on  the  record.   I  just  have  a  couple 
more  questions  and  I'll  be  wrapping  up.    Mr.  Potts, 
did  you  or  anyone  else  have  any  contact  with 
Secretary  Bentsen  during  the  course  of  the  time 
period  July  1  through  July  30  with  regard  to  the 


review  you  were  conducting  and  investigations  being 
conducted  by  RTC  IG  and  Treasury  IG? 

A  I  did  not,  and  to  my  knowledge,  no  one  on 
my  staff  did. 

Q      Did  you  or  anyone  on  your  staff  have  any 
contacts  with  any  Treasury  officials  other  than 
people  in  Treasury  IG's  office? 

A      Other  than  what  I  described  like  on  the 
telephone  calls  from  Ed  Knight,  no. 

Q  Did  you  have  ~  did  you  or  anyone  on  your 
staff  have  any  contact  with  anyone  at  the  Resolution 
Trust  Corporation  during  that  time  period? 

A  I  didn't,  and  nor  to  my  knowledge  did  any 
of  the  staff. 

Q      And  just  for  clarity,  other  than  people  at 
the  IG's  office. 

A      Right. 

Q      When  you  received  the  report  or  the  report 
of  the  investigation  that  was  conducted  in  relation 
to  the  report  that  OGE  finally  published,  did  the 
report  become  —  was  it  a  single  report  or  did  you 
receive  a  separate  report  from  the  Treasury  inspector 
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1  general's  office  and  Resolution  Trust  Corporation's 

2  inspector  general's  office? 

3  A      My  recollection  is  it  was  one  report. 

4  0      And  did  either  one  — 

5  A      It  was  in  ~  I  mean,  you  know,  it  was 

6  several  volumes  because  we  had  all  the  transcripts 

7  and  everything  else. 

8  Q      Did  each  one  of  those  agencies  play  an 

9  equal  role  in  conducting  the  investigation  or  did  one 

10  agency  have  a  lead  role? 

1 1  A      My  impression  is  that  the  Treasury  IG 

12  played  a  heavier  role  than  the  RTC  IG,  but  I  don't 

13  know  exactly  how  that  worked. 

14  Q      And  what's  the  basis  of  your  understanding? 

15  A      It  just  seemed  like  the  first  conversations 

16  that  we  had  were  with  the  Treasury  IG.    And,  of 

1 7  course,  it  was  the  Secretary  of  the  Treasury  that  was 

18  requesting  it,  so  it  seemed  to  me  that  that  was  kind 

19  of  what  the  Secretary  —  or  what  we  understood,  and 

20  made  our  first  contact  with  Treasury  IG  to  move 

21  forward  with  the  investigation.   And  it  was  — 

22  although  some  of  the  people  like  Altman  had  a  dual 


1  role,  they  had  some  responsibilities  with  respect  to 

2  RTC,  it  was  primarily  ~  their  primary  role  was  for 

3  Steiner,  Hanson,  Altman,  were  as  employees  of 

4  Treasury. 

5  So  I  just  assumed  that  IG  at  Treasury  would 

6  take  the  lead  role  in  doing  the  investigation. 

7  Q      Did  OGE  initially  approach  Treasury  IG  or 

8  did  Treasury  IG  initially  approach  OGE? 

9  A      I'm  not  absolutely  certain.   Again,  the 

10  impression  1  have  is  that  after  getting  the  letter 

1 1  and  everything  and  realizing  there  was  this 

12  confusion,  seemed  to  be  confusion  about  our  role, 

13  that  we  made  the  initial  contact  with  Treasury  IG.    I 

14  think  we  made  sure  that  they  had  received  their 

15  instructions  within  Treasury  that  they  were  going  to 

16  do  the  investigation  and  then  we  made  the  contact  to 

17  discuss  with  them  what  sections  of  the  code  of 

18  conduct  might  be  implicated,  and  we  had  already 

19  started  working  on  questions  that  had  to  be  asked  to 

20  develop  the  facts  and  so  on. 

21  Q      And  in  any  of  your  discussions,  though, 

22  with  Mr.  Cutler  or  anyone  at  the  White  House,  did 
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anyone  ever  relate  to  you  that  they  did  not  have  an 
intention  to  take  testimony  in  connection  with  their 
investigation  of  these  contacts? 

A      No,  I  didn't  know  there  was  any  limitation 
at  all  placed  on  the  instructions  to  the  IGs  to 
investigate. 

Q      No.    I'm  sorry.    With  regard  to  the  White 
House  counsel's  investigation,  I'm  wondering  if  it 
was  ever  characterized  to  you  that  in  the  course  of 
their  investigation,  that  they  didn't  have  an 
intention  to  conduct  testimony. 

A      Oh,  no,  I  didn't  --  I  didn't  even  -  prior 
to  that  conversation,  I  didn't  know  that  they  were 
doing  what  you  would  characterize  as  an 
investigation.    I  just,  you  know,  thought  they 
obviously  were  going  to  follow  it  very  closely. 

Q      That  was  July  25? 

A      Right. 

Q      Before  that,  you  didn't  know  about  the 
mechanics  of  any  kind  of  review  investigation  that 
might  have  been  conducted? 

A      Right.    And  I  wasn't  informed  of  what  the 
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mechanics  were  then,  other  than  this  statement  that  I 
put  in  my  notes  about  they  had  reviewed  some 
transcripts. 

Q      You  spoke  with  Mr.  Cutler  on  June  20,  you 
said  earlier  he  called  you.    Actually  — 

A      I  think  June  20,  that  was  -  I  think  we  had 
a  meeting  over  at  the  White  House,  that  was  on 
something  other  than  Whitewater. 

Q      Okay.    I  wanted  to  make  that  clear  from  my 
notes. 

A      Right. 

MR.  O'CALLAGHAN:    I  have  no  ftirther 
questions  at  this  time. 

MR.  PORTNOY:     We  would  like  to  take  about 
two  minutes  to  confer  and  then  we'll  come  back. 
(Recess.) 

EXAMINATION 
BY  MR.  PORTNOY: 
Q      Back  on  the  record.   Good  afternoon, 
Mr.  Potts.    My  name  is  Jim  Portnoy  and  I'm  counsel 
for  the  Democratic  senators  of  the  Special  Committee, 
and  I'll  be  asking  you  a  few  follow-up  questions. 
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1  With  me  also  is  Neil  Kravitz,  who  is  principal  deputy 

2  counsel. 

3  How  long  is  your  term  as  director  of  the 

4  Office  of  Government  Ethics? 

5  A      Five  years. 

6  Q      And  you  are  confirmed  by  the  Senate? 

7  A      Correct. 

8  Q      By  which  President  were  you  first 

9  appointed? 

10  A      George  Bush. 

1 1  Q      And  I  believe  you  testified  that  prior  to 

12  your  tenure  as  director,  you  were  in  private  law 

13  practice? 

14  A      That's  correct. 

15  Q      Is  this  your  first  government  position? 

16  A      Except  for  service  in  the  Army. 

17  Q      Lo  these  many  years  ago? 

18  A      Right. 

19  Q      Is  the  Office  of  Government  Ethics  what 

20  would  commonly  be  called  an  independent  agency? 

21  A      By  technicality,  it  is  called  a  separate 

22  agency  rather  than  independent  agency  but  that's  the 
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1  terminology  that's  used  in  the  statute,  that  it's  a 

2  separate,  executive  branch  agency. 

3  Q      You  don't  come  under  the  direct  supervision 

4  or  authority  of  any  other  official  of  the  executive 

5  branch,  do  you? 

6  A      That's  correct,  except  in  the  general  sense 

7  that  all  of  us  work  for  the  President,  I  guess. 

8  Q      And  you  serve  a  fixed  term  of  five  years? 

9  A      Correct. 

10  Q      You  don't  serve  at  the  pleasure  of  the 

1 1  President? 

12  A      Actually,  a  very  good  question,  which  there 

13  are  a  lot  of  arguments  about.    I  mean,  because  the 

14  statute  which  created  us  was  the  result  of  a 

15  compromise,  and  the  very  name,  the  fact  that  we  are 

16  not  an  independent  agency  but  a  separate  agency  was  a 

17  compromise  so  as  not  to  create  any  implication  that 

18  the  powers  of  the  President  were  impaired.   Likewise, 

19  whereas  in  a  lot  of  agencies  the  term  of  years 

20  specifically  says  to  serve  a  term  of  years  and  goes 

21  on  to  say  may  not  be  removed  except  for  good  cause  or 

22  something  like  that,  it's  silent  as  to  grounds  for 
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removal. 

So  we've  had  discussions,  academic  though 
they  may  be,  about  whether  the  failure  to  specify  any 
grounds  means  that  the  President's  power  to  remove  is 
unfettered  or  whether  there  is  an  implication  that 
you  have  a  five-year  term  means  that  he  can't  remove 
the  director  unless  he  has  a  reason. 

Q  To  your  knowledge,  has  a  President  ever 
tried  to  exercise  authority  to  remove  a  director  of 
the  Office  of  Government  Ethics? 

A      Not  to  my  knowledge. 

Q  Is  it  the  agency's  position  that  your  term 
is  five  years? 

A      Absolutely. 

Q      You  testified  earlier  that  OGE  is  not  an 
investigative  agency? 

A      Right. 

Q      You  have  no  investigators  on  staff? 

A      Correct. 

Q      And  other  than  with  respect  to  financial 
disclosure  matters,  you  have  no  authority  to  initiate 
independent  investigations;  is  that  correct? 


A      There  are  ~  there's  sort  of  some  powers 
that  ~  1  don't  know  how  you  would  describe  them, 
residual  or  whatever,  but  let  me  sort  of  describe  and 
1  think  the  answer  is  we  still  ~  we  would  probably 
not  ourselves  do  the  investigation,  but  if,  for 
example,  someone  at  the  Department  of  Agriculture 
engaged  in,  let's  assume  for  the  sake  of  argument, 
flagrant  conduct  in  violation  of  the  standards  of 
conduct  and  for  whatever  reason  the  department 
refused  to  take  any  action,  we  do  have  authority  to 
step  in  in  that  situation  and  initiate  a  proceeding 
pointed  towards  some  sort  of  ~  the  action  by  us 
would  be  a  finding  that  some  action  should  be  taken. 
MR.  O'CALLAGHAN:    Off  the  record  for  a 
second. 

(Pause.) 

BY  MR.  PORTNOY: 

Q      Has  OGE  ever  exercised  that  authority? 

A      We  have  not.    And  let  me  add  that  the 
example  I  gave  was  for  an  individual  but  it  could 
also  be  systemic.   In  other  words,  it  could  be  a 
problem  that  an  entire  agency  had,  not  just  for  an 
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1  individual. 

2  Q      So  putting  aside  financial  disclosure 

3  matters,  would  it  be  fair  to  say  that  OGE  has  never 

4  initiated  an  investigation? 

5  A      That's  correct,  right,  because  we  don't 

6  conduct  them,  right. 

7  Q      Do  you  provide  advisory  opinions  in  some 

8  fashion? 

9  A      We  publish  opinions  which  for  the  most  part 

10  interpret  and  define  the  standards  of  conduct. 

11  Q      Do  your  authorizing  statute  or  regulations 

12  provide  for  agencies  to  address  inquiries  to  you 

13  regarding  the  applicability  or  the  interpretation  of 

14  the  ethics  rules? 

15  A      Right.    That's  the  way  the  system  is  set 

16  up,  and  we  ~  there's  an  ongoing  dialogue  between 

17  ourselves  and  the  ethics  officials  throughout  the 

18  executive  branch. 

19  Q      Would  it  be  fair  to  characterize  your  role 

20  in  the  investigation  under  discussion  in  the  nature 

21  of  rendering  an  advisory  opinion  to  the  Secretary  of 

22  the  Treasury? 


1  A      That's  pretty  close.   I  mean,  what  we  have 

2  described  it  as,  is  our  analysis  of  the  facts 

3  developed  by  the  inspector  generals  with  respect 

4  to  —  or  regarding  whether  those  facts  disclosed  any 

5  violations  of  the  code  of  conduct  by  the  Treasury 

6  officials. 

7  Q      Would  it  also  be  fair  to  say  that  the  only 

8  reason  OGE  became  involved  in  this  matter  is  because 

9  Secretary  Bentsen  requested  that  you  do  so? 

10  A      It  was  not  only  because  he  requested  it, 

1 1  but  it  was  more  specifically  because  his  DAEO  was 

12  allegedly  involved  in  the  matters  at  issue,  and 

1 3  therefore  was  not  able  to  perform  his  normal 

14  function. 

15  Q      But  to  simplify  my  inquiry,  OGE  would  not 

16  have  become  involved  in  this  investigation  had  the 

17  Treasury  Department  not  asked  you  to? 

18  A      That's  correct. 

1 9  Q      And  that  request  came  first  in  March  of 

20  1994? 

21  A      Correct. 

22  Q      1  believe  you  testified  that  the  only 
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specific  request  you  received  was  the  March  3,  1994 
letter  from  Secretary  Bentsen? 

A      That's  correct. 

Q      Did  you  receive  any  other  explanation  as  to 
why  Secretary  Bentsen  or  the  Treasury  Department 
wanted  OGE's  assistance? 

A      Not  prior  to  receiving  the  letter. 
Afterwards,  of  course,  there  were  discussions  between 
my  staff  and  officials  at  Treasury  as  to  what 
prompted  this. 

Q      What  kinds  of  things  prompted  Secretary 
Bentsen  to  seek  your  assistance? 

A      And  again,  these  were  not  conversations  1 
had,  but  what  was  reported  to  me  was  that  they  were 
in  a  position  where  Dennis  Foreman  was  possibly 
implicated.  And  so  his  normal  source  of  advice  on 
this  subject  was,  you  know,  somewhat  tainted,  he'd 
have  a  personal  interest  obviously  in  clearing 
himself.   And  since  this  had  received  so  much 
publicity  and  whatever,  he  wanted  to  have  as 
independent  and  authoritative  an  analysis  of  the 
situation  as  he  could  get,  so  that's  why  he  was 
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calling  on  us. 

Q      And  was  it  your  understanding  that 
Secretary  Bentsen  needed  an  independent  and 
authoritative  analysis  in  order  to  make  personnel 
decisions,  for  example? 

A      That  was  certainly  part  of  it,  sure. 

Q      When  Secretary  Bentsen  asked  you  through 
this  letter  and  through  subsequent  conversations 
between  the  staffs  at  the  Treasury  Department  and  OGE 
to  undertake  this  investigation,  were  any  limits 
placed  on  your  investigation? 

A      Well,  first  of  all,  we  weren't  doing  the 
investigation.   We  were  going  to  do  the  analysis. 
There  were  no  limits  placed  on  our  role,  other  than 
you  might  say  the  ones  we  imposed  on  ourselves  to 
make  it  clear  that  the  IGEs  were  going  to  do  the 
factual  investigation  and  we  would  do  the  analysis. 

Q      You  testified  earlier,  I  believe,  that  you 
directed  the  IGs  by  giving  them  questions  to  ask  and 
suggesting  factual  information  that  they  needed  to 
obtain. 

A      Correct. 
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1  Q      Did  anybody  in  the  Treasury  Department  or 

2  the  Administration  in  any  way  suggest  that  there  were 

3  subjects  of  inquiry  that  you  should  not  pursue? 

4  A      No. 

5  Q      Were  there  any  categories  of  violations 

6  that  anybody  in  the  Treasury  Department  or 

7  Administration  indicated  you  should  not  consider? 

8  A      No. 

9  Q      Did  anybody  suggest  to  you  in  any  way  what 

10  conclusions  you  ought  to  reach? 

11  A      No. 

12  Q      In  March  of  1994,  what  was  your 

13  understanding  with  respect  to  the  pace  at  which 

14  Secretary  Bentsen  wanted  the  investigation  and  report 

15  completed? 

16  A      Only  that  he  was  eager  to,  you  know,  have 

17  it  done  promptly,  but  we  had  to  make  it  clear  pretty 

18  soon  after  that,  that  that  was  not  going  to  happen 

19  and  that  we  had  no  control  over  when  the 

20  investigation  by  the  IGs  could  proceed  and  then 

21  therefore  our  analysis  could  take  place,  because  of 

22  the  ongoing  investigation  by  independent  counsel  Bob 


1  Fiske. 

2  Q      I'll  come  to  that  in  a  second  but  just  to 

3  go  back  one  step,  did  Secretary  Bentsen  impose  any 

4  kind  of  firm  time  limit? 

5  A      No. 

6  Q      You  just  stated  that  your  ability  to 

7  oversee  the  investigation  and  conduct  your  analysis 

8  was  impeded  by  the  ongoing  investigation  by 

9  Independent  Counsel  Fiske? 

10  A      Correct. 

1 1  Q      Whose  idea  was  it  to  contact  Mr.  Fiske  and 

12  inquire  whether  he  had  any  objection  to  your  pursuing 

13  the  investigation  or  report? 

14  A      It  was  ours. 

15  Q      Did  the  Administration  in  any  way  suggest 

16  to  you  that  you  should  confer  with  the  independent 

17  counsel? 

18  A      No. 

19  Q      And  just  to  be  absolutely  clear,  did 

20  Secretary  Bentsen  or  anyone  in  the  Administration 

21  suggest  that  your  investigation  and  report  ought  to 

22  be  delayed  until  the  independent  counsel  finished  his 
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Investigation? 

A      No. 

Q      Now,  again  with  respect  to  time  limits, 
following  the  completion  of  the  portion  of  the 
independent  counsel's  investigation  that  was  delaying 
your  investigation  and  report,  I  believe  Secretary 
Bentsen  contacted  you  again? 

A      Secretary  Bentsen?   I  don't  think  ~  no,  I 
don't  think  I  had  any  contact  with  — 

Q      Just  let  the  record  reflect  that  I'm  going 
to  show  the  witness  a  letter  from  Lloyd  Bentsen  to 
Stephen  Potts  dated  June  30,  1994.   And  it  doesn't 
have  a  Bates  number,  which  almost  certainly  means 
that  it  was  part  of  the  OGE  production. 

(Witness  reviewed  the  document.) 

A      I  forgot  all  about  this.    Right.   Yes,  I 
reviewed  the  letter  and  it  does  refresh  my  memory  now 
that  we  received  that  letter  shortly  after  June  30 
from  Secretary  Bentsen. 

Q      And  I  would  ask  you  also  just  to  review  the 
last  paragraph  of  that  letter.   Does  that  indicate 

that  Secretary  Bentsen  has  a  preference  as  to  how 

92 
fast  the  investigation  be  concluded? 

A      Right.    We  understood  that  there  were  going 
to  be  Congressional  committee  hearings  and  he  wanted 
to  have  our  analysis  prior  to  his  testimony. 

Q      But  there's  nothing  in  the  letter  or  in  any 
other  conversation  you  had  with  Secretary  Bentsen 
that  you  would  consider  a  firm  deadline;  is  that 
correct? 

A      No,  and  we  made  that  clear.   We  responded 
to  the  Secretary  and  said  that,  you  know,  we  couldn't 
guarantee  that  we  would  complete  our  work  in  time  for 
that  hearing. 

Q      And  was  it  your  position  that  the  integrity 
of  your  work  was  more  important  than  the  timing  of 
its  completion? 

A      Absolutely. 

Q      So  you  would  not  have  considered  your 
investigational  report  complete  before  you  felt  that 
it  was  actually  complete? 

A      Correct. 

Q      Do  you  know  —  strike  that. 

Did  you  in  any  way  communicate  with  the 
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inspector  generals'  offices  regarding  your  view  that 

2  the  investigation  should  remain  open  until  it  was 

3  complete? 

4  A      I'm  not  sure  we  expressed  it  in  those  terms 

5  and  I  didn't  have  any  conversations  personally.    But 

6  I  know  the  instructions  to  my  staff  and  in  the 

7  contact  to  the  IGs  was  that  we  expected  them  to  be 

8  extremely  thorough  and  take  whatever  time  was 

9  necessary  to  get  the  job  done,  but  you  know,  move  on 
it  expeditiously.   And  there  were  a  few  instances 

1 1  where  they  came  back  to  us  with  the  transcript  of 

12  testimony  and  upon  our  review,  we  felt  like  their 

13  questioning  of  the  witness  had  been  incomplete  and  we 

14  asked  them  to  go  back  and  ask  additional  questions, 

15  which  they  did. 

16  Q      So  the  time  frame,  although  compressed, 

17  allowed  you  adequate  time  to  question  witnesses  again 

18  if  you  deemed  that  necessary? 

19  A      It  was  done. 

20  MR.  O'CALLAGHAN:    I'm  sorry,  you  weren't 

21  questioning  witnesses,  though,  right,  just  so  it's 

22  clear. 
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1  MR.  PORTNOY:     I  beg  your  pardon. 

2  THE  WITNESS:   The  IGs,  right. 

3  BY  MR.  PORTNOY: 

4  Q      To  clarify,  allowed  you  to  direct  the  IGs 

5  to  take  additional  testimony. 

6  A      To  request  them.    They  didn't  work  for  us, 

7  but  we  were  in  a  very  cooperative  mode. 

8  Q      Is  it  your  view  that  the  inspector 

9  generals'  offices  understood  that  although  there  may 

10  have  been  outside  forces  that  wanted  this 

1 1  investigation  complete,  that  they  were  to  take  as 

12  much  time  as  they  needed  in  order  to  do  a  complete 

13  and  thorough  job? 

14  A      I  think  they  understood  that  because  we 

15  were  ~  because,  you  know,  we  were  reviewing  the 

16  transcripts  and  where  we  had  questions  that  we 

17  thought  they  should  ask,  you  know,  we  would  get  back 

18  to  them  and  say  we  really  think  in  order  to  do  our 

19  analysis,  we  need  these  additional  questions 

20  answered.   And  I  don't  know  of  a  case  where  they 

21  failed  to  go  back  and  ask  those  additional  questions. 

22  Q      Were  there  any  witnesses  that  you  wished  to 
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see  or  your  staff  wished  to  see  interviewed  that  the 
inspector  generals'  offices  declined  to  interview  for 
any  reason? 

A      No. 

Q      Were  there  any  witnesses  who  —  strike 
that. 

You  just  stated  that  you  did  not  view  the 
inspector  generals'  offices  as  working  for  you. 

A      Right. 

Q      So  did  you  play  any  role  in  determining 
what  personnel  they  would  assign  to  the 
investigation? 

A      Not  to  my  knowledge. 

Q      Or  the  resources  they  would  devote  to  it? 

A      No. 

Q      Are  you  aware  of  any  person  or  entity 
outside  of  the  inspector  generals'  offices  themselves 
that  in  any  way  determined  what  resources  or 
personnel  they  devoted  to  their  investigation? 

A      I'm  not  aware  of  any. 

Q      At  any  time  during  your  dealings  with  the 
offices  of  the  inspector  generals  or  inspectors 


general,  I  suppose,  did  you  have  any  concern 
whatsoever  that  the  independence  of  the  investigation 
was  compromised  by  virtue  of  the  personnel  involved 
on  behalf  of  those  offices? 

A      I  was  receiving  transcripts  as  they  were 
being  produced  and  delivered  to  us  and  was  reading 
them,  and  based  on  what  I  was  reading,  I  was  very 
comfortable  that  they  were  doing  a  very  thorough  job. 

Q  Just  to  be  specific,  was  there  ever  any 
indication  to  you  that  the  independence  of  their 
investigation  was  compromised  in  any  way? 

A      No,  there  was  not. 

Q      During  the  earlier  questioning,  the  name 
Francine  Kemer  arose.   Am  I  correct  that  Ms.  Kemer 
was  affiliated  with  the  inspector  general's  office  at 
the  Department  of  Treasury? 

A      That's  correct,  my  understanding  was  she 
was  part  of  the  office  of  general  counsel  staff  at 
Treasury,  but  then  was  assigned  to  work  on  this 
investigation  with  the  inspector  general. 

Q      During  the  course  of  the  investigation  and 
reporting  period,  did  you  become  aware  that 
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1  Ms.  Kemer  had  this  potentially  dual  role? 

2  A      I  was  not  aware  of  it  until  later,  I  mean 

3  after  our  report,  1  learned  about  the  fact  that  —  I 

4  mean,  I  didn't  know  who  Francine  Kemer  was  until 

5  after  we  had  submitted  our  report. 

6  MR.  O'CALLAGHAN:    I  believe  he  already 

7  testified  to  that  earlier,  the  question  was  asked. 

8  BY  MR.  PORTNOY: 

9  Q      You  also  I  believe  corresponded  with  a 

10  member  of  Congress  on  this  subject? 

1 1  A      Yes,  just  in  July  of  this  year. 

12  Q      Let  the  record  reflect  that  I  am  showing 

13  Mr.  Potts  a  letter  dated  August  4,  1995  from 

14  Mr.  Potts  to  the  Honorable  Charles  T.  Canady, 

15  chairman  of  House  Judiciary  Committee  Subcommittee. 

16  MR.  O'CALLAGHAN:    What's  the  date  on  that? 

17  MR.  PORTNOY:    I  believe  I  said  August  4, 

18  1995. 

19  MR.  O'CALLAGHAN:    Okay,  sorry. 

20  BY  MR.  PORTNOY: 

21  Q      Do  you  recognize  that  document,  sir? 

22  A      Yes,  1  do.  


98 


1  Q      Is  that  the  document  that  you  sent  to 

2  Mr.  Canady? 

3  A      It  is. 

4  Q      And  does  that  document  reflect  OGE's 

5  analysis  of  the  propriety  of  Ms.  Kemer  participating 

6  in  the  investigation? 

7  A      It  does. 

8  Q      What  was  your  conclusion? 

9  A      We  really  had  no  reason  to  have  a  problem 

10  with  it. 

1 1  Q      And  today,  sir,  is  there  any  reason  that 

12  you  would  have  changed  your  conclusion? 

13  A      There  is  not. 

14  Q      Were  you  aware,  sir,  that  Secretary  Bentsen 

1 5  received  a  draft  copy  of  the  OGE  report  on  the  22nd 

16  of  July? 

17  A      I'm  not  aware  and  I  don't  see  how  it's 

18  possible,  because  there  wasn't  a  draft  report  on  the 

19  22nd  of  —  we  didn't  have  ~ 

20  Q      I  beg  your  pardon,  I  meant  of  the 

21  inspectors  generals'  reports  to  you. 

22  A      Oh,  their  report,  I'm  sorry. 
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0      I  beg  your  pardon. 

A      No,  I'm  not  aware  of  that.    I  hadn't  heard 
that. 

Q      So  you  played  no  role  in  determining 
whether  that  should  or  should  not  occur? 

A      Right. 

Q      I  believe  you  testified  earlier  that  during 
the  course  of  the  investigation  you  became  aware  that 
the  White  House  in  some  fashion  had  received  copies 
of  the  deposition  transcripts? 

A      Right. 

Q      Do  you  have  any  knowledge  as  to  who  decided 
to  transmit  those  transcripts  to  the  White  House? 

A      I  do  not  know. 

Q      Were  you  consulted  in  advance? 

A      You  mean  about  whether  they  should  be  ~ 
no,  no. 

Q      Putting  aside  for  the  moment  concerns  about 
the  investigation  itself,  is  there  any  reason 
external  to  the  investigation  that  you  can  think  of 
that  the  White  House  should  not  have  had  access  to 
transcripts  of  depositions  from  this  investigation? 


A      I'm  not  sure  I  understand. 

Q      Let  me  go  at  it  the  other  way.    Do  you  have 
any  reason  to  believe  that  the  fact  that  the  White 
House  received  copies  of  these  deposition  transcripts 
impeded,  interfered  with  or  affected  your 
investigation  and  report  in  any  way? 

A      As  far  as  our  analysis  that  we  provided  to 
the  Secretary,  I  am  positive  it  didn't  impact  on 
that. 

Q      So  at  least  for  the  purposes  of  the 
investigation,  you  have  no  concern  about  the  fact 
that  these  transcripts  were  transmitted  to  the  White 
House? 

A      Well,  insofar  as  our  analysis  that  we 
provided  Secretary  Bentsen,  it's  not  relevant  to  that 
because  we  didn't  have  anything  to  do  with  it,  it 
wasn't  a  factor  at  all  in  the  analysis,  where  we  were 
talking  about  the  behavior  of  Treasury  officials. 

Q      Just  one  more  area  of  inquiry,  sir.    You 
indicated  that  you  had  a  series  of  conversations  with 
Mr.  Knight? 

A      Right. 
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1  Q      Who,  I  believe,  is  executive  secretary  to 

2  Secretary  Bentsen? 

3  A      Correct. 

4  Q      You  stated  that  you  believed  his  call  for 

5  promptness  was  business  as  usual? 

6  A      Correct. 

7  Q      So  it  was  ~  it's  been  your  experience  that 

8  everyone  in  the  government  always  wants  everything 

9  right  away? 

10  A      Correct. 

1 1  Q      You  didn't  see  anything  unusual  about  that, 

12  did  you? 

13  A      No,  I  was  ~  it  was  what  1  would  expect. 

14  Q      You  didn't  see  that  as  in  any  way  an 

15  attempt  to  limit  your  investigation,  did  you,  sir? 

16  A      No. 

17  Q      You  also  said  that  Mr.  Knight  understood 

18  from  his  first  visit  that  neither  you  nor  your  staff 

19  would  have  any  substantive  discussions  with  him 

20  regarding  the  content  of  your  report? 

21  A      Correct. 

22 Q      Did  Mr.  Knight  have  any  objection  to  that 


1  limitation? 

2  A      1  don't  recall  that  he  objected.   He  seemed 

3  to  accept  it  and  understand. 

4  Q      And  in  his  subsequent  dealings  with  you, 

5  did  he  respect  that  limitation? 

6  A      He  did. 

7  MR.  PORTNOY:     That's  all  1  have.   Thank 

8  you,  sir. 

9  MR.  O'CALLAGHAN:    I  have  a  couple  of 

10  follow-up  questions.    I'll  try  to  be  as  quick  as 

1 1  possible.    I  don't  want  to  take  up  too  much  of  your 

12  time. 

13  EXAMINATION 

14  BY  MR.  O'CALLAGHAN: 

15  Q      Just  to  follow  up  on  Mr.  Portnoy's 

16  questions,  some  of  the  issues,  he  asked  you  whether 

17  or  not  OGE  would  have  looked  into  the  possible 

18  improper  contacts  between  the  White  House  and 

19  Treasury  officials,  the  report  that  OGE  produced,  was 

20  it  July  30,  1994? 

21  A      Right,  right,  that's  when  we  submitted  our 

22  report. 
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1  Q      OGE  wouldn't  have  gotten  involved  unless 

2  Secretary  Bentsen  had  requested  their  involvement  and 

3  you  said  yes,  that  that  was  true;  is  that  right? 

4  A      That's  right. 

5  Q      Did  anyone  else  request  OGE  to  get  involved 

6  in  reviewing  the  events  that  transpired? 

7  A      No. 

8  Q      Why  don't  you  take  a  look  at  what's  been 

9  Bates  stamped  05409  and  05410.    It's  a  letter  on  OGE 

10  letterhead,  I  believe  signed  by  you.    If  you  could 

1 1  take  a  look  at  the  second  page. 

12  A      It  is,  right. 

13  Q      And  you've  got  a  cc  to  Lloyd  Cutler, 

14  counsel  to  President,  cc  on  Jean  Hanson,  general 

15  counsel,  Department  of  Treasury  and  to  R.  Kusinski, 

16  director  of  office  of  the  ethics.  Resolution  Trust 

17  Corporation.    In  the  second  paragraph,  it  reads  "Your 

18  letter  asked  for  OGE's  review  and  advice  as  to 

19  whether  a  meeting  between  three  White  House  officials 

20  and  Roger  Altman,  interim  chief  executive  officer  of 

21  the  Resolution  Trust  Corporation  (RTC)  and  deputy 

22  secretary  of  the  Treasury  violated  any  guidelines  of 
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1  government  ethics,  regulations  or  law." 

2  Then  you  go  on  to  say  "various  sections  of 

3  Title  3  CFR  entitled  12  CFR  cited  in  your  letter  as 

4  possibly  being  applicable  to  this  matter." 

5  Did  Congressman  Leach  request  that  the  OGE 

6  conduct  an  investigation  into  this  matter?  Does  this 

7  refresh  your  recollection? 

8  A      Actually,  I  don't  ~  the  way  we 
characterize  it,  and  I  don't  recall  exactly  without 
seeing  Congressman  Leach's  letter,  but  the  way  we 
talk  about  it,  it  says  your  letter  asks  for  "OGE's 
review  and  advice"  rather  than  an  investigation.   So 
maybe  they  were  more  knowledgeable  in  usual  letters 
coming  down  to  ask  us  to  investigate  and  then  we 
always  have  to  go  back  and  say  we  don't  investigate, 
but  we  can  give  you  advice  about  what  the  rules  were 
that  are  possibly  implicated,  et  cetera. 

Q      Was  this  request  similar  to  the  request 
that  was  made  by  Secretary  Bentsen? 

A      It  was  similar  in  that  it  covers  the 
same  ~  the  same  subject  matter,  but  it  is  a  little 
different  in  that  they  were  ~  it's  been  a  while  here 
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1  so  — 

2  Q      Take  your  time  and  review  the  document. 

3  A      Okay. 

4  (Witness  reviewed  the  document.) 

5  In  the  letter,  we  went  on  to  explain,  as  we 

6  had  to  Treasury  when  we  first  got  Secretary  Bentsen's 

7  letter,  that  we  didn't  do  the  investigations  but  in 

8  this  case  we  were  responding  to  Congressman  Leach 

9  after  we  had  already  gone  through  that  drill  with 

10  Treasury.   And  so  we  explained  that  to  him,  that  you 

1 1  know  we've  gone  through  that,  that  OGE  staff  was 

12  meeting  with  the  IG  offices  at  Treasury  and  RTC,  so 

13  we  were  sort  of  laying  all  that  out  for  him. 

14  And  also  saying  that  we  were  ~  this  was 

15  all  preliminary  to  something  we  were  going  to  do  in 

16  the  future  because  we  were  putting  any  action  by  us 

17  in  abeyance  until  we  were  notified  by  independent 

1 8  counsel  that  they  had  completed  their  part  in  the 

19  investigation. 

20  Q      I  guess  my  simple  question  is,  and  it  was 

21  kind  of  in  response  to  your  reply  earlier,  would  a 

22  request  by,  say,  Mr.  Leach  or  anyone  else  in 


1  Congress,  could  that  have  spurred  OGE  to  do  a  review 

2  of  the  actions  that  occurred? 

3  A      We  would  certainly  have  responded.   We  do 

4  respond  to  any  Congressman  or  Senator's  request  for 

5  this  kind  of  review,  so  —  and  we  also  noted  I  think 

6  in  here  that  someone  ~  let's  see.   Oh,  that  at  least 

7  one  member  of  Congress  had  contacted  the  IG  at 

8  Treasury  to  ask  for  an  investigation,  so  it  might 

9  very  well  have  been  that  we  would  have  —  all  of  that 

10  might  have  played  out,  that  if  the  IG  had  responded 

1 1  to  that  other  Congressman  by  saying  okay,  we're  going 

12  to  go  ahead  and  conduct  it  and  then  Leach  had,  as  he 

13  did,  asked  us  to  cooperate  with  the  IG,  we  would  have 

14  done  so  and  provided  advice. 

15  It  probably  wouldn't  have  been  in  exactly 

16  the  same  context  and  maybe  not  the  same  intensity, 

17  because  they  ~  you  know,  it's  kind  of  hard  to  figure 

18  out  how  it  would  have  played  out.    Maybe  they  would 

19  have  ~  if  the  IGs  had  been  doing  it  and  they  had  run 

20  into  the  problem  with  Dennis  Foreman  and  then  they 

21  might  have  come  back  and  asked  us  to  play  a  more 

22  significant  role. 
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1  Q      This  was  kind  of  a  unique  situation  and  you 

2  may  have  given  review  and  advice  to  the  House  just 

3  like  you  did  to  the  Department  of  Treasury? 

4  A      That's  right. 

5  Q      That's  all  I  was  trying  to  clarify.   I 

6  wasn't  very  effective  in  asking  my  questions,  I 

7  apologize. 

8  Did  you  ever  provide  the  inspector 
general's  office  of  the  RTC  or  Treasury  with  the 
schedule  of  when  you  would  have  liked  their  report 
delivered  to  OGE,  either  verbal  or  written? 

A      No.   Not  a  specific  date.   We  were  all  ~ 
both  OGE  and  the  IG  shops  were  aware  that  we  really 
should  move  this  very  promptly,  because  Secretary 
Bentsen  and  others  were  going  to  face  having  to 
testify  before  Congress. 

Q      And  Mr.  Portnoy  had  asked  you  whether  you 
were  aware  that  a  draft  copy  of  the  report  produced 
by  the  inspector  general's  offices  of  RTC  and 
Treasury,  asked  you  if  you  had  been  aware  of  whether 
or  not  a  draft  of  that  report  had  been  delivered  to 

Secretary  Bentsen  prior  to  — 
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1  A      To  the  issuance  of  our  report. 

2  Q      Correct.   Now  that  you've  been  apprised  of 

3  that,  do  you  have  any  reaction  to  that?   Do  you  think 

4  that  was  proper  for  him  to  receive  a  copy  of  those 

5  drafts? 

6  MR.  PORTNOY:     I  would  just  like  the  record 

7  to  reflect  whether  you're  asking  him  for  some  sort  of 

8  official  ethics  opinion  or  just  an  informal  --  his 

9  informal  view  as  an  individual. 

10  BY  MR.  O'CALLAGHAN: 

1 1  Q      Personal  opinion  right  now. 

12  A      I  mean,  I  haven't  analyzed  it  in  terms  of 

13  anything.   Thinking  about  it,  I  would  prefer  that  it 

14  had  not  been  done.    It  seems  to  me,  just  if  I  had 

15  compared  it,  I  would  not  have  expected  anything.    And 

16  I  am  very  proud  of  the  fact  that  OGE  has  a  very 

17  strong  record  of  not  having  information  leaked  out  of 

18  our  office.   And  so,  you  know,  if  I  were  the  IG,  I 

19  would  have  been  concerned  that  information  like  that 

20  was  leaked  out  while  my  investigation  was  ongoing. 

21  Q      And  can  you  identify  any  specific  concerns 

22  you  would  have  about  that,  like  why  is  that 
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1  troubling? 

2  A      Well,  I  think  any  time  you're  conducting  an 

3  investigation,  you  don't  want  ~  while  it's  ongoing, 

4  you  don't  want  information  of  what  some  people  have 

5  testified  to,  for  example,  to  be  leaked  out  so  that 

6  other  people  that  might  be  questioned  later,  you 

7  know,  get  the  benefit  of  knowing  what  somebody  else 

8  said  on  the  record,  that  kind  of  thing. 

9  Q      Do  you  think  it's  surprising  that  they  gave 

10  a  draft  of  this  report  to  Treasury  or  people  who 

1 1  might  have  been  subject  to  the  investigation  or  may 

12  have  gotten  access  to  this  information? 

13  A      I  would  not  have  expected  it  to  happen,  no. 

14  Q      Would  you  have  expected  to  have  been 

15  notified  of  them  transferring  this  information  to 

16  Treasury  before  they  did  it,  to  notify  you  about 

17  that? 

18  A      Well,  depends  on  the  state  of  their 

19  conscience,  I  would  expect.   If  they  had  a  feeling 

20  they  were  doing  something  they  shouldn't  have  been 

21  doing,  I  would  expect  them  not  to  let  me  know. 

22 Q      And  as  far  as  your  knowledge  of  the  code  of 
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1  ethics  and  standards  of  ethics  as  director  of  the 

2  Office  of  Government  Ethics,  could  you  give  an 

3  opinion  as  to  the  propriety  of  the  transfer  of  that 

4  kind  of  information  from  draft  IG  report  to  the 

5  Treasury? 

6  A      I  really  don't  have  all  the  facts  so  I 

7  don't  really  think  I'm  in  a  position  to  give  you  an 

8  opinion. 

9  Q      I  didn't  expect  you  to,  but  I  had  to  ask 

10  you  the  question. 

1 1  A      Right. 

12  Q      I  would  like  to  have  you  take  a  look  at  the 

13  document  which  bears  no  Bates  stamp  because  it  didn't 

14  have  one  when  we  received  it.    It's  from  the 

15  Department  of  Treasury,  a  one-page  dated  July  22, 

16  1994,  addressed  to  Mr.  Stephen  D.  Potts.    It's  signed 

17  by  John  J.  Adair,  J  as  a  middle  initial,  inspector 

18  general.  Resolution  Trust  Corporation,  and  Robert  P. 

19  Cesca,  deputy  inspector  general,  Department  of 

20  Treasury. 

21  Have  you  ever  seen  this  document  before? 

22  A      I'm  sure  I  have. 
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1  Q      Do  you  recall  when  you  first  saw  it? 

2  A      I  don't,  but  actually  there's  a  date  up  at 

3  the  top,  July  22,  1994,  so  it  was  toward  the  end  of 

4  the  —  this  process  of  giving  the  report  to  Secretary 

5  Bentsen. 

6  Q      In  the  letter,  the  first  sentence  reads  "On 

7  March  3,  1994,  Lloyd  Bentsen,  Secretary  of  the 

8  Treasury,  requested  the  Office  of  Government  Ethics, 

9  OGE,  to  conduct  an  investigation  to  determine  the 

10  ethical  propriety  of  contacts  made  between  officials 

1 1  of  the  Resolution  Trust  Corporation,  RTC,  the 

12  Treasury  Department  and  the  White  House  with  respect 

13  to  RTC's  work  with  Madison  Guaranty  Savings  and  Loan 

14  Association." 

15  Do  you  agree  with  the  characterization  that 

16  1  just  read  back  to  you,  that  OGE  was  requested  to 

17  conduct  an  investigation  to  determine  the  ethical 

1 8  propriety  of  contacts  made  between  officials  of  the 

19  RTC,  Treasury  Department  and  the  White  House? 

20  A      I  think  that's  a  pretty  fair 

21  characterization  of  what  Bentsen's  March  3  letter 

22  said,  yes.    We  didn't  think  --  we  thought  that  was  — 
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1  you  know,  there  was  a  little  misunderstanding  on  the 

2  Secretary's  part  about  us  -- 

3  Q      The  investigative  aspect? 

4  A      Right,  the  investigative  aspect. 

5  Q      But  as  far  as  the  three  —  any  of  these 

6  that  you  were  reviewing  would  be  RTC,  Treasury 

7  Department  and  the  White  House;  is  that  correct? 

8  A      Right,  although  —  well,  our  focus  was  on 

9  the  Treasury  officials.    In  other  words,  we  made  it 

10  clear  that  we  were  not  rendering  any  opinion  on  the 

1 1  propriety  of  conduct  by  the  White  House  officials. 

12  Q      Okay.    I  just  wanted  to  make  that  clear 

13  because  it  doesn't  appear  like  that  in  this  letter. 

14  A      Right,  exactly. 

15  Q      We're  here  to  get  the  facts. 

16  A      Exactly. 

17  MR.  O'CALLAGHAN:    I  have  no  further 

18  questions. 

19  MR.  PORTNOY:     I  just  have  one  very  brief 

20  one. 

21  EXAMINATION 

22  BY  MR.  PORTNOY: 
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1  Q      You've  discussed  some  unease  at  the  fact 

2  that  Secretary  Bentsen  received  a  draft  of  the  IGE's 

3  report  of  July  22. 

4  A      Right. 

5  Q      Do  you  have  any  reason  to  believe  that  the 

6  conveyance  of  that  draft  report  to  Secretary  Bentsen 

7  in  any  way  affected  either  the  investigation  or  the 

8  report  that  you  drafted? 

9  A      I  do  not. 

10  MR.  PORTNOY:     Thank  you,  sir. 

11  MR.  O'CALLAGHAN:    Off  the  record. 

12  (Whereupon,  at  12:30  p.m.,  the  deposition 

13  was  concluded.) 
14 

1 5  

16  STEPHEN  D.  POTTS 
17 

18 
19 
20 
21 
22 
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PROCEEDINGS 
Whereupon, 

PATRICIA  M.  BLACK 
was  called  as  a  witness  and,  having  first  been  duly 
sworn,  was  examined  and  testified  as  follows: 
EXAMINATION 
BY  MR.  CHERTOFF: 
Q      Ms.  Black,  if  you  would  just  spell  your 
full  name  for  the  court  reporter. 

A      Patricia,  P-a-t-r-i-c-i-a,  M.,  Black, 
B-1-a-c-k. 

Q  Ms.  Black,  before  we  proceed,  let  me  just 
give  you  some  general  ground  rules  that  we're 
following  in  all  the  depositions.  You  understand 
that  this  deposition  is  being  conducted  pursuant  to 
Senate  Resolution  120,  which  establishes  a  special 
committee  to  investigate  Whitewater  Development 
Corporation  and  certain  related  matters. 

One  portion  of  that  resolution  specifically 
authorizes  an  investigation  and  public  hearings  into 
whether  the  report  issued  by  the  Office  of  Government 
Ethics  on  July  31,  1994,  or  related  transcripts  of 

1  deposition  testimony  were  improperly  released  to 

2  White  House  officials  or  others  before  their 

3  testimony  to  the  Banking  Committee  last  year,  or  were 

4  used  to  communicate  to  White  House  officials  or  to 

5  others  confidential  RTC  information  related  to 

6  Madison  Guaranty  Savings  and  Loan  Association  or 

7  Whitewater  Development.   That's  what  the  focus  of 

8  today's  deposition  will  be. 
How  did  you  learn  about  this  deposition? 

Did  you  receive  a  subpoena  or  request  directly,  or 
were  you  informed  by  someone  at  the  agency? 

A      First  I  was  informed  by  my  counsel,  Fred 
Gibson,  that  my  deposition  was  likely;  and  then  I 
believe  we  got  a  letter  to  that  effect  faxed  to  us 
last  Friday? 

MR.  GIBSON:    It  was  October  6,  I  believe. 
BY  MR.  CHERTOFF: 

Q      At  some  point  before  today,  have  you  been 
asked  to  produce  documents  in  your  possession  related 
to  the  subject  matter  1  have  described  to  you  to  the 
RTC  for  purposes  of  having  them  furnish  it  to  the 
committee? 
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1  A      No,  we  have  not.    We  furnished  documents 

2  directly  to  the  committee. 

3  Q      When  you  say  "we,"  you  mean  ~ 

4  A      The  RTC  inspector  general's  office  and 

5  those  included  my  personal  files. 

6  Q      So  anything  you  had  in  your  personal  files 

7  that  was  relevant  to  the  subject  matter,  as  I  have 

8  described  it  to  you,  you  turned  over  to  the  RTC  IG 

9  for  purposes  of  having  them  furnish  the  documents? 

10  A      I  am  counsel  to  the  RTC  IG. 

1 1  Q      Yes.    When  I  say  "them,"  I  mean  the 

12  institution,  the  office. 

13  A      The  office,  yes. 

14  Q      This  deposition  is  in  anticipation  of  a 

15  public  hearing  to  be  held,  I  guess,  commencing  either 

16  later  this  month  or  at  the  beginning  of  November,  and 

17  there's  a  pretty  fair  likelihood  you  will  be  asked  to 

18  testify  at  the  hearing.    I  can't  tell  you  for  sure 

19  one  way  or  the  other.   As  you  know  ~  I'm  sure  you've 

20  been  through  depositions  before  on  one  side  of  the 

21  table  or  another  —  you'll  be  testifying  under  oath. 

22  I'll  be  asking  you  a  series  of  questions.    If  there's 

1  something  you  don't  understand,  please  let  me  know. 

2  I'm  not  ~  I'm  going  to  ask  you  not  to  guess  or 

3  speculate  about  things  unless  I  make  a  specific 

4  request  for  you  to  guess  or  speculate. 

5  The  stenographer  is  going  to  prepare  a 

6  record  of  the  questions  and  answers.   The  deposition 

7  will  be  treated  as  confidential  to  the  committee 

8  until  the  hearings  begin.   Once  the  hearings  begin, 

9  some  or  all  of  the  deposition  may  be  publicly 

10  released. 

1 1  Before  the  hearings,  you  will  get  a  letter 

12  from  the  committee  that  will  tell  you  when  you  can 

13  come  to  the  Senate  to  review  the  transcript  of  the 

14  deposition  for  purposes  of  making  any  corrections.   I 

15  should  tell  you  that  if  you  make  substantive 

16  corrections  as  opposed  to  ministerial  corrections, 

1 7  that  can  be  a  basis  to  call  you  back  and  depose  you 

18  on  those  as  well. 

19  If  you  are  going  to  be  called  to  testify  at 

20  the  public  hearing,  you  will  be  given  a  copy  of  your 

2 1  deposition  transcript  four  days  in  advance  of  your 

22  testimony  so  you  can  review  it  before  you  come. 
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1  I  know  you  have  counsel  here;  just  for  the 

2  record,  Mr.  Gibson. 

3  MR.  GIBSON:    My  name  is  Fred  Gibson.    I'm  a 

4  senior  attorney  with  the  RTC  office  of  inspector 

5  general. 

6  BY  MR.  CHERTOFF: 

7  Q      Now,  counsel  may  object  to  the  form  of  the 

8  question,  actually  counsel  for  either  the  attorney 
asking  questions  or  your  own  counsel.   Let  us  get 
those  objections  on  the  table,  and  then  you  should  go 
ahead  and  answer  unless  you  receive  an  instruction 
not  to  answer  on  the  grounds  of  privilege  or 
relevance.  If  we  can't  work  such  an  objection  out 
amongst  ourselves,  ultimately  the  committee  chairman 
has  the  power  to  make  the  resolution  of  those 
issues. 

Are  there  any  questions  about  what  I've 
said? 

A      None. 


1 

2  Q      Where  are  you  currently  employed? 

3  A      I'm  currently  employed  as  counsel  to  the 

4  inspector  general,  Resolution  Trust  Corporation. 

5  Q      Where  did  you  go  to  law  school? 

6  A      At  American  University. 

7  Q      When  did  you  graduate? 

8  A      1976. 
Q      Can  you  give  us  a  general  history  of  your 

legal  career  since  you  graduated  from  law  school? 

A      Sure.    I  was  an  attorney  adviser  to  the 
General  Services  Board  of  Contract  Appeals  from  the 
time  of  graduation  through  May  of  1979,  I  believe. 
At  that  time  I  went  to  the  Department  of  Housing  and 
Urban  Development  as  a  trial  attorney.    I  worked 
there  in  that  position  for,  I  guess  through  1982.    In 
1982,  I  moved  to  a  different  unit  within  the  office 
of  general  counsel,  still  at  HUD,  and  still  staying 
as  a  trial  attorney.    In  1986,  I  became  counsel  to 
the  inspector  general,  still  within  the  office  of 
general  counsel  at  HUD. 

In  October  of  '90,  I  left  HUD  and  came  to 
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1  the  RTC  IG's  office  as  counsel,  where  I  remain. 

2  Q      Who  brought  you  over  as  counsel  to  the  RTC 

3  in  1990?   How  did  you  come  to  get  that  job? 

4  A      I  was  hired  by  John  Adair,  the  inspector 

5  general. 

6  Q      Was  he  new  in  the  position  at  that  point, 

7  or-- 

8  A      He  had  been  there  about  six  months.   I 

9  believe  he  came  in  April  of  that  year. 

10  Q      Now,  can  you  tell  us,  is  the  inspector 

1 1  general  at  RTC  a  statutory  inspector  general? 

12  A      Yes,  sir,  he's  Presidentially  appointed. 

13  Q      What  is  the  relationship  in  terms  of  the 

14  reporting  between  the  inspector  general  of  the  RTC 

15  and  his  superiors? 

16  A      He  is  under  the  general  supervision  of  the 

17  head  of  the  agency,  as  are  all  Presidentially 

18  appointed  IGs,  although  he's  appointed  by  the 

19  President  and  removable  only  by  the  President.   In 

20  this  case,  the  head  of  the  agency  currently  is  the 

2 1  acting  CEO,  John  Ryan.   And  there  is  also  an 

22  oversight  board  for  the  RTC,  and  that  oversight  board 

ID 

1  is  chaired  by  the  Secretary  of  the  Treasury. 

2  Q      As  counsel  to  the  inspector  general,  to 

3  whom  do  you  report? 

4  A      I  report  ~  my  immediate  superior  is  the 

5  deputy  IG,  Steven  Switzer,  and  the  inspector  general 

6  himself.    I  report  to  those  people. 

7  Q      Is  there  an  office  of  general  counsel  at 

8  the  RTC? 

9  A      Yes. 

10  Q      Do  you  report  to  the  general  counsel? 

11  A      No. 

1 2  Q      Are  you  part  of  that  office  for  any 

13  purpose? 

14  A      No. 

15  Q      So  for  purposes  of  your  FTE,  your 

16  evaluations  and  your  supervision,  you  are  all  within 

17  the  inspector  general's  component? 

18  A      Yes,  exclusively. 

1 9  Q      Has  that  been  true  for  the  period  of  March 

20  of  1994  through  August  1994? 

21  A      That  has  been  true  my  entire  tenure  at  RTC. 

22  Q      In  terms  of  your  preparation  for  this 
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1  deposition,  have  you  met  with  anybody  other  than  your 

2  counsel? 

3  A      Yes,  there  was  a  meeting  last  Friday  where 

4  a  number  of  us  who  were  involved  in  this 

5  investigation  got  together  and  just  went  over  our 

6  recollections  as  to  the  series  of  events  that  we 

7  thought  would  be  relevant  to  the  depositions. 

8  Q      Who  was  present  at  the  meeting? 
A      Other  than  myself,  Steven  Switzer;  John 

Adair  for  part  of  the  meeting  but  not  the  whole 
thing;  Clark  Blight;  my  counsel  Mr.  Gibson;  Joan 
Dwyer,  who  is  a  special  agent  involved  in  the 
investigation;  and  Sarah  Herlihy,  another  special 
agent. 

Q      Who  called  the  meeting? 

A      I  believe  it  was  you,  Mr.  Gibson. 

Q      Your  counsel? 

A      Yes. 

Q      Is  it  your  understanding  that  Mr.  Gibson  in 
fact  has  been  representing  other  witnesses  from  the 
IG's  office  of  the  RTC? 

A      Yes,  that  is  correct. 

12 

1  Q      Did  you  prepare  or  review  any  document  in 

2  connection  with  this  meeting  in  anticipation  of  the 

3  depositions? 

4  A      I  did  not  prepare  any  documents.    I 

5  reviewed  a  number  of  documents  which  had  been 

6  submitted  to  the  committee  previously  by  our  office. 

7  Q      Do  you  recall  what  those  documents  were? 

8  A      My  entire  personal  file,  the  entire 
supplemental  production  of  documents  that  our  office 
made;  the  production  out  of  the  personal  files  of 
Mr.  Adair,  Mr.  Switzer,  I  believe  Mr.  Blight;  and 
miscellaneous  documents  in  our  investigative  file. 

Q      Have  you  talked  to  anybody  from  the  IG's 
office  who  has  already  been  deposed  by  the  committee 
since  their  deposition? 

A      Yes. 

Q      Have  you  talked  to  them  about  what  the 
deposition  ~  what  occurred  in  the  deposition? 

A      In  general  terms,  not  in  a  great  deal  of 
specifics. 

Q      With  whom  did  you  talk? 

A      I  talked  to  both  Mr.  Switzer  and  Mr.  Blight 
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1  in  general  terms,  and  well,  I  talked  to  my  counsel  of 

2  course. 

3  Q      Putting  aside  your  counsel. 

4  A      Right. 

5  Q      And  when  you  say  "in  general  terms,"  what 

6  do  you  mean? 

7  A      Tenor  of  the  deposition,  just  general  terms 

8  about  what  went  on. 

9  Q      Did  you  discuss  with  them  specific 

10  questions  that  were  asked  or  answers  that  were  given? 

1 1  A      There  were  —  at  least  anecdotally,  yes. 

12  Q      Is  there  anything  you  recall  anecdotally 

13  that  was  discussed? 

14  A      I  can't  recall  any  specific  instance.   I 

15  remember  ~  I  remember  that  there  were  comments  about 

16  a  given  question  that  might  have  been  asked,  but  I 

17  really  can't  recall  any  specific  ones. 

1 8  Q      Have  you  had  occasion  prior  to  March  of 

19  1994  to  conduct  any  investigations  or  be  involved  in 

20  any  investigations  of  the  RTC  IG's  office  in  which 

21  the  office  was  working  in  tandem  with  or  in 

22  conjunction  with  the  Office  of  Government  Ethics? 

14 

1  A      Since? 

2  Q      Before  March  of  1994. 

3  A      No. 

4  Q      Since  August  of  1994,  have  you  had  occasion 

5  to  work  on  any  investigations  as  part  of  the  RTC  IG 

6  in  conjunction  with  the  Office  of  Government  Ethics? 

7  A      No. 

8  Q      Let  me  direct  your  attention  back  to  March 

9  of  1994.    Did  there  come  a  time  that  you  learned  that 

10  the  inspector  general's  office  at  RTC  might  become 

1 1  involved  in  an  investigation  involving  contacts 

12  between  Treasury  and  RTC  officials  and  the  White 

13  House? 

14  A      Yes. 

15  Q      How  did  you  learn  that? 

16  A      The  first  inkling  1  had  of  it  came  from  one 

17  of  two  places,  and  I  do  not  recall  from  which  place 

18  it  came.   Either  I  got  a  phone  call  from  Francine 

19  Kemer,  counsel  to  the  Treasury  inspector  general,  or 

20  directly  from  Jane  Ley,  Office  of  Government  Ethics. 

21  One  of  those  two  called  me  and  said  the  Treasury  IG 

22  has  been  asked  to  provide  assistance  to  OGE  in 
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investigating  the  White  House  contacts  issues,  and  we 
believe  we  will  need  your  help.    1  cannot  recall 
which  of  those  two  individuals  called  me.    I  heard 
from  both  of  them  fairly  early  in  '94. 

Q      Now,  you  mentioned  Francine  Kemer,  counsel 
to  the  Treasury  IG.    Is  the  Treasury  IG  a  statutory 
inspector  general? 

A      Yes,  it  is. 

Q      That  means  that  he  also  ~  he  or  she  is 
also  appointed  by  the  President? 

A      In  this  case,  yes. 

Q      Now,  before  March  of  1994,  did  you  know 
Ms.  Kemer? 

A      Yes,  1  did. 

Q      And  you  say  she  was  counsel  to  the 
inspector  general  of  the  Treasury  Department? 

A      That  is  correct. 

Q      Do  you  know  whether,  as  of  March  of  1994, 
she  had  a  reporting  relationship  to  anybody  outside 
of  the  inspector  general's  component  of  Treasury? 

A      Yes,  the  Treasury  IG  counsel  is  located 
within  the  office  of  general  counsel  of  Treasury,  not 


within  the  IG's  office. 

Q      Based  on  your  just  general  knowledge  about 
the  way  inspectors  general  work  in  the  government, 
which  obviously  you've  seen,  I  think,  at  a  couple  of 
agencies,  is  it  common  to  have  the  counsel  to  the 
inspector  general  component  in  an  agency  where 
there's  a  statutory  inspector  general  actually  be  a 
member  of  the  component  of  the  general  counsel's 
office? 

A      It  is  not  unique  to  Treasury.   It  is 
unusual. 

Q      Are  there  other  agencies  that  have  that? 

A      Yes,  the  Department  of  Defense  does.    I 
believe  HHS  does,  although  -  but  in  both  of  those 
cases,  there  are  entire  units  which  are  devoted 
exclusively  to  IG  work  that  are  outside,  I  believe, 
the  IG's  office. 

At  the  time  that  I  was  at  HUD,  I  was  ~  the 
counsel's  function  there  was  located  within  the 
general  counsel's  office,  and  I  was  head  of  a  unit 
that  was  devoted  ~  that  worked  on  that.   And  that 
has  since  changed.  A  number  of  Presidentially 
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1  appointed  IGs  had  that  relationship  at  one  time  and 

2  had  moved  away  from  it.    There  are  few  left. 

3  Q      At  the  time  you  received  the  first 

4  notification  or  indication  that  you  might  be  involved 

5  in  an  investigation  concerning  these  contacts,  what 

6  had  you  heard  about  this  in  general? 

7  A      I  had  heard  what  had  been  reported  in  the 

8  press.   I  had  seen  the  testimony  of  Mr.  Altman,  not 

9  at  the  time  it  was  given  but  since  in  news  clips 

10  where  he  had  used  the  phrase  "heads  up"  in  referring 

1 1  to  his  discussions  with  the  White  House. 

12  Q      After  this  initial  contact,  what  was  the 

13  next  thing  that  happened  concerning  the  possibility 

14  of  having  an  investigation  into  these  contacts? 

15  A      The  Office  of  Government  Ethics,  Jane  Ley 

16  specifically,  asked  to  meet  with  us  in  a  preliminary 

1 7  fashion,  meet  with  some  folks  from  the  RTC  inspector 

18  general's  office.   And  we  did  that  in  March. 

19  Q      And  where  was  that  meeting? 

20  A      That  was  in  our  offices  in  Rosslyn. 

21  Q      The  RTC  offices? 

22 A      RTC  inspector  general's  offices,  yes. 


1  Q      Do  you  remember  the  date  of  the  meeting? 

2  A      March  22. 

3  ■       Q      Do  you  remember  approximately  when  during 

4  the  day  it  was? 

5  A      I  do  not. 

6  Q      Who  was  present? 

7  A      From  the  inspector  general's  office,  I  was 

8  there,  Clark  Blight  was  there,  Steve  Switzer  was 

9  there  and  Jack  Adair  was  there. 

10  Q      From  Treasury? 

11  A      No  one. 

12  Q      And  from  OGE? 

1 3  A      Jane  Ley  and  a  man  whose  last  name  is  Rick, 

14  I  believe  his  first  name  is  Stuart. 

15  Q      As  of  that  point,  in  March  of  1994,  what 

16  was  your  understanding  of  why  the  RTC  inspector 

17  general's  office  was  going  to  be  involved  in  this 

1 8  investigation? 

19  A      My  understanding  was  that  the  Treasury 

20  inspector  general  felt  that  it  would  be  necessary  ~ 

2 1  and  the  Office  of  Government  Ethics  as  well  felt  that 

22  it  would  be  necessary  to  interview  a  number  of  RTC 
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employees.   They  believed  that  since  the  RTC  had  an 
inspector  general,  that  we  should  be  involved  in  that 
process.   And  the  Office  of  Government  Ethics 
specifically  indicated  that  it  wanted  us  involved  in 
the  process. 

Q      Why  was  Treasury  not  represented  at  the 
meeting  on  March  22? 

A      Treasury  met  separately  with  the  Office  of 
Government  Ethics. 

Q      Do  you  know  whether  there  was  a  reason  that 
there  were  separate  meetings  between  OGE  and  Treasury 
and  OGE  and  the  RTC? 

A      No,  1  do  not. 

Q      As  best  as  you  can,  can  you  tell  us  what 
occurred  at  this  meeting  on  March  22? 

A      It  was  a  very  preliminary  meeting  where  the 
folks  from  the  --  it  was  held  at  the  request  of  the 
OGE  personnel.   They  wanted  to  explain  to  us  what 
their  situation  was,  specifically  that  they  were  a 
unit  of  government  which  had  no  investigative  arm  and 
they  had  been  asked  to  render  this  opinion. 

Obviously  they  needed  investigatory  work  done  for 

20 
them  before  they  could  do  that;  therefore,  they  were 
asking  the  assistance  of  the  inspectors  general  of 
the  two  agencies  in  developing  those  investigative 
leads. 

We  talked  in  general  about  the  sorts  of 
things  that  they  would  need  in  order  to  —  the  sorts 
of  data  that  they  would  need  in  order  to  render  their 
opinion,  if  you  will,  the  elements  of  the  case  that 
we  would  be  establishing  and  how  they  would  like  for 
us  to  work  with  them. 

Q      What  was  your  understanding  under  this  plan 
of  the  identity  of  the  individual  or  agency  to  whom 
you  would  be  reporting  when  you  completed  your  work? 

A      Our  understanding  of  the  agency  who  would 
be  utilizing  our  report  was  that  it  would  be  the 
Office  of  Government  Ethics. 

Q      Was  it  your  understanding  that,  at  this 
point  in  time,  in  March,  that  you  would  also  be 
submitting  a  report  or  raw  data  to  the  CEO  of  the 
RTC? 

A      I  don't  know  that  that  issue  ever  came  up. 
1  mean,  in  general  we  do  report  to  him. 
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1  Q      Was  it  your  understanding,  at  that  point  in 

2  time,  that  you  were  going  to  actually  prepare  a 

3  report  to  go  to  OGE,  a  set  of  factual  findings  to  go 

4  to  OGE,  or  merely  that  you  were  going  to  submit  raw 

5  data  to  OGE? 

6  A      Again,  I  don't  know  that  that  came  up  at 

7  that  preliminary  meeting.   1  just  don't  recall 

8  whether  it  did. 

9  Q      Finally,  as  of  that  point  in  time,  March 

10  22,  1994,  what  was  your  understanding  of  how  you 

1 1  would  be  working  with  the  Treasury  inspector 

12  general's  office  in  conducting  the  investigation? 

13  A      Our  expectation  at  that  time  was  that  we 

14  would  be  working  very  closely  with  them. 

15  Q      Is  there  anything  else  you  can  recall  about 

16  the  meeting  on  March  22? 

17  A      At  that  point,  we  learned  that  the 

18  independent  counsel  had  specifically  requested  the 

19  OGE  to  delay  its  work,  so  we  knew  that  at  this  point, 

20  at  the  March  meeting,  this  was  pretty  preliminary  and 

21  that  they  would  not  be  starting  their  work  until  such 

22  time  as  the  independent  counsel  gave  them  a  go  ahead. 


1  Q      Either  on  March  22  or  before  or  after,  one 

2  or  two  weeks,  did  you  have  any  contact  with  anybody 

3  at  the  Treasury  IG's  office  concerning  this  proposal 

4  to  have  an  investigation  into  these  contacts? 

5  A      I  would  periodically  get  phone  calls  fi-om 

6  Ms.  Kemer,  both  immediately  before  and  afterwards, 

7  so  yeah,  I  probably  did  during  that  period  of  time. 

8  Q      After  the  meeting  on  March  22,  what's  the 

9  next  significant  event  that  happened  in  terms  of  this 

10  investigation  into  White  House  Treasury  contacts? 

1 1  THE  WITNESS:   Could  I  talk  to  my  counsel 

12  for  a  moment? 

13  MR.  GIBSON:    Off  the  record. 

14  (Discussion  off  the  record.) 

15  MR.  GIBSON:    We  can  go  back  on  the  record. 

16  Thank  you. 

17  BY  MR.  CHERTOFF: 

18  Q      Go  ahead. 

19  A      I  guess  the  next  significant  event  that  I 

20  can  recall  occurred  sometime  in  mid-to-late  June.   I 

21  can't  give  you  a  date,  but  it  was  before  June  23.    At 

22  that  time,  the  speculation,  and  perhaps  even  a 
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statement  by  the  independent  counsel,  was  that  their 
investigation  was  rapidly  nearing  a  close.   Also,  at 
that  time  it  was  publicly  known  that  at  least  the 
House  and  probably  the  Senate  were  going  to  hold 
hearings  sometime  in  July  or  August  on  this  issue,  so 
we  all  became  aware  that  we  were  likely  to  have  our 
investigation  begun  and  that  we  needed  to  move 
quickly  when  that  occurred. 

Again,  I  started  getting  phone  calls  both 
from  OGE  and  from  Ms.  Kemer  at  Treasury,  saying 
we're  expecting  a  declination  at  a  certain  point  in 
time.   That  did  not  come  at  the  expected  point  in 
time.   It  did  come  sometime  around  the  30th,  29th  or 
30th  of  June. 

I  became  concerned  at  that  point  about 
Ms.  Kemer's  role.    My  specific  concern  was  that  this 
investigation  was  centered  in  large  part  upon  Jean 
Hanson's  role.   Jean  Hanson  was  the  general  counsel 
of  Treasury.    My  understanding  of  the  reporting  chain 
in  Treasury  was  that  Ms.  Kemer  reported,  not  perhaps 
directly  to  Ms.  Hanson,  but  certainly  through  the 
chain  of  command  directly  to  Ms.  Hanson. 


In  addition,  there  were  concerns  about  the 
deputy  general  counsel,  Mr.  Foreman,  at  Treasury  and 
his  involvement  in  rendering  an  ethics  opinion,  some 
fact  that  was  critical  to  the  investigation. 

It  was  evident  in  my  conversations  with 
Ms.  Kemer  that  she  was  talking  a  great  deal  with  the 
office  of  general  counsel  in  Treasury,  personnel  in 
there,  and  that,  in  one  instance,  I  believe  she 
talked  directly  to  Mr.  Foreman. 

Q      When  you  say  "talking,"  do  you  mean 
conceming  the  issues  of  this  investigation? 

A      Yes.   And  I  don't  know  what  the  substance 
of  those  conversations  were,  but  she  would  say,  you 
know,  "I  have  told  the  general  counsel's  office 
this,"  and  at  one  point  she  mentioned  talking  to  ~ 
mentioned  Mr.  Foreman's  name  specifically  in 
conversation  with  me. 

I  therefore  contacted  Jane  Ley  at  the 
Office  of  Govemment  Ethics  and  asked  her,  are  you 
aware  that  Ms.  Kemer  works  for  the  office  of  general 
counsel  of  the  inspector  general.   She  told  me  she 
was  not.    I  told  her  that  caused  me  some  concem  in 
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1  this  specific  case  because  of  the  allegations  dealing 

2  with  the  office  of  general  counsel.   It  also  caused 

3  her  concerns.  And  I  said  you're  going  to  be  the  end 

4  user  of  this  product,  you're  the  ethics  official 

5  involved  in  this  case.   I  will  leave  it  to  you  to 

6  deal  with  this  situation.   And  she  said  that  she 

7  would  do  so. 

8  Shortly  after  that  or  at  the  same  —  well, 

9  before  I  called  Jane  Ley,  I  raised  the  issue  also 

10  with  our  inspector  general,  Mr.  Adair,  and  expressed 

1 1  my  concerns  to  him,  asking  him  whether  he  thought  it 

12  would  be  appropriate  for  me  to  raise  the  issue  with 

13  Ms.  Ley,  and  he  said  absolutely.   My  understanding  is 

14  that  he  then  also  raised  the  issue  with  Mr.  Cesca, 

1 5  who  was  the  deputy  inspector  general  of  Treasury  and 

16  acting  inspector  general  at  that  time.    1  guess  that 

17  was  the  next  series  of  events. 

18  Q      Now,  let  me  just  take  this  step  by  step. 

19  This  series  of  conversations  with  Ms.  Kemer  and  your 

20  conversation  with  Ms.  Ley  and  Mr.  Adair  occurred 

21  before  June  23? 

22 A      Yes,  that  is  my  recollection. 
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1  Q      Can  you  tell  us,  did  the  conversations  with 

2  Ms.  Kemer  that  gave  rise  to  this  — 

3  MR.  PORTNOY:    1  beg  your  pardon.    I 

4  couldn't  hear  the  preface  to  your  question,  occurred 

5  before  June  ~ 

6  MR.  CHERTOFF:    23. 

7  MR.  PORTNOY:    Thank  you. 

8  BY  MR.  CHERTOFF: 

9  Q      Can  you  tell  us  whether  this  series  of 

10  conversations  with  Ms.  Kemer  occurred  during  June? 

1 1  A      Yes,  I  believe  they  did. 

12  Q      And  can  you  give  us  some  sense  of  the 

13  context  in  which  she  indicated  she  was  talking  to 

14  people  in  the  office  of  general  counsel  of  Treasury; 

15  in  other  words,  what  kinds  of  issues  you  were 

16  discussing  with  her  in  which  she  mentioned  this 

17  fact. 

18  A      The  issues  were  pretty  general  at  this 

19  stage.   1  cannot  recall  specifically  what  they  might 

20  have  been.   I  know  there  were  general  issues 

21  concerning  the  investigation,  how  we  would  go  forward 

22  with  it. 
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The  thing  that  concerned  me  was  the  depth 
of  the  communication,  it  was  apparently  continual;  in 
every  conversation  1  had  with  her  it  would  come  up. 

Q      Did  she  mention  particular  names,  other 
than  Mr.  Foreman  on  one  occasion,  did  she  mention 
particular  names  of  attorneys  at  the  office  of 
general  counsel  she  was  talking  to? 

A      I  believe  she  mentioned  Ken  Schmalzbach. 

Q      Anybody  else? 

A      Possibly,  but  I  have  no  recollection. 

Q      Would  you  say  that  she  mentioned 
Mr.  Schmalzbach  on  several  occasions  specifically  as 
someone  she  was  talking  to? 

A      On  more  than  one  occasion.   I  don't  recall 
the  number. 

Q      Did  she  at  any  point  indicate  to  you  that 
she  was  reporting  to  them  or  keeping  them  informed? 

A      No,  no.    I  just  ~  my  impression  was  that 
there  was  a  lot  of  communication  with  the  office  of 
general  counsel. 

Q      Did  she  indicate  she  was  seeking  their 
advice? 
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A      I  don't  recall  that. 

Q      On  the  occasions  she  mentioned 
Mr.  Foreman's  name,  what  do  you  recall  concerning  the 
context  in  which  his  name  came  up? 

A      I  cannot  recall  the  specifics  of  the 
conversation.   I  recall  the  name  because  my  reaction 
was  you  shouldn't  be  talking  to  someone  who  is  a 
critical  fact  witness  outside  the  scope  of  the 
investigation.   The  investigator  shouldn't  be  doing 
that.   And  although  I  do  not  recall  that  the  nature 
of  the  conversation  was  regarding  any  specifics  of 
the  investigation  other  than  it  did  involve  the 
investigation  generally,  we  expect  to  go  forward,  the 
mere  fact  that  the  communication  was  going  on 
concerned  me. 

Q      Did  you  have  any  conversation  with 
Ms.  Kemer  during  this  period  of  time  before  June  23 
in  which  you  expressed  to  her  your  concern  about  her 
contacts  with  the  general  counsel's  office? 

A      1  believe  I  took  those  concerns  directly  to 
the  Office  of  Government  Ethics  and  asked  them  to  ~ 
quite  frankly,  I  sought  their  advice  on  it  and  to  my 
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1  IG,  not  to  Ms.  Kemer  directly.   At  some  point  I  did 

2  talk  to  her,  but  I  believe  that  was  after  this  point. 

3  Q      Well,  jumping  ahead,  when  was  the  occasion 

4  that  you  talked  to  her  about  it? 

5  A      Sometime  after  the  23rd,  and  this  would 

6  have  been  either  late  June  or  early  July,  and  I 

7  cannot  tell  you  at  which  point.    I  became  ~  well,  it 

8  was  some  point  after  my  IG,  Mr.  Adair,  talked  to  the 

9  Treasury  IG,  Mr.  Cesca,  acting  IG,  and  I  believe  the 

10  issue  arose  at  that  point.   And  Ms.  Kemer  said  I  can 

1 1  assure  you  that  I  would  never  do  anything 

12  inappropriate,  I'm  here  to  represent  the  inspector 

13  general,  and  even  though  I'm  within  the  office  was 

14  general  counsel,  I'm  cognizant  of  those  issues  and 

15  would  deal  appropriately  with  them. 

16  Q      She  said  this  to  you? 

17  A      Yes. 

1 8  Q      Did  she  seek  you  out  to  make  this 

19  statement,  or  was  it  in  a  conversation? 

20  A      During  that  period  of  time,  I  was  talking 

21  to  her  almost  on  a  daily  basis,  and  it  arose  within 

22  one  of  those  conversations.   And  I  said,  you  know,  I 


1  appreciated  that,  there  was  a  time  when  I  was  serving 

2  as  counsel  to  the  inspector  general  and  I  myself  had 

3  been  located  in  the  office  of  general  counsel.   I 

4  knew  it  was  possible  to  keep  one's  proper  client 

5  interests  in  mind  even  though  you  were  situated 

6  elsewhere,  but  that  in  this  case  I  thought  it  was 

7  particularly  awkward  for  her  because  the  head  of  the 

8  office  of  general  counsel  and  her  deputy  were 

9  involved  as  major  fact  witnesses  and  subjects  of  the 

10  investigation. 

1 1  Q      Let  me  direct  your  attention  now  again  back 

12  to  the  period  before  June  23.    During  that  period  of 

13  time,  did  you  have  discussions  with  Ms.  Kemer 

14  conceming  the  scope  of  the  investigation  that  was 

1 5  going  to  be  pursued? 

16  A      Yes,  yes,  we  did. 

17  Q      What  were  those  discussions? 

1 8  A      The  discussions  were  primarily  oriented 

19  toward  what  OGE  needs  to  establish  its  case,  to  the 

20  factual  underpinnings  for  its  opinion.    There  were 

21  also  discussions  early  in  the  investigation,  and 

22  again  this  could  be  early  July  versus  the  last  week 
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or  so  in  June,  about  getting  documents  that  the 
agencies  had  ~  RTC  and  Treasury  had  already  produced 
either  to  the  Office  of  Independent  Counsel  or  to 
various  Congressional  committees,  and  discussion 
about  getting  information  from  the  agency's  general 
counsel's  office  on  their  ethical  requirements  and 
any  opinions,  regulations,  handbooks  that  they  might 
have  that  would  be  relevant  to  OGE  issues. 

Q  Was  there  discussion  in  the  period  before 
June  23  about  which  witnesses  would  be  interviewed? 

A      No,  I  don't  believe  so. 

Q  Was  there  discussion  concerning  ~  before 
June  23  that  you  recall  concerning  the  handling  of 
transcripts  or  investigative  files? 

A      No,  not  that  I  recall. 

Q      Now,  again,  still  focused  on  the  period 
before  June  23,  you  indicated  you  had  had  a 
conversation  with  Ms.  Ley  about  Ms.  Kemer's 
communications  within  the  office  was  general  counsel 
of  Treasury.   At  any  point  thereafter,  did  Ms.  Ley 
ever  have  any  further  conversation  with  you  about 

anything  she  might  have  done  to  pursue  your  opinion? 

32 

A      Yes,  she  indicated  that  she  had  spoken  to 
people  at  the  IG's  office.   I  do  not  know  whether 
that  conversation  occurred  with  the  IG  or  with 
Ms.  Kemer  or  with  both.    And  at  some  point  she 
indicated  to  me  that  a  memorandum  of  understanding 
had  been  entered  into  between  IG  and  general 
counsel's  office,  which  she  felt  adequately  addressed 
the  situation  and  clarified  reporting  lines  for 
purposes  of  this  investigation. 

Q      When  you  say  "IG"  in  this  previous  answer, 
you  mean  the  Treasury  inspector  general? 

A      Yes. 

Q      Did  you  ever  see  that  memorandum? 

A      Yes,  I  did. 

Q      I'm  going  to  show  you  what  we  have  as  Bates 
number  10804.    This  is  a  memorandum  dated  June  27, 
1994  for  Jean  Hanson  from  Robert  Cesca.   Is  this  the 
memorandum  you  referred  to  as  the  one  that  addressed 
this  issue  about  the  relationship  between  the 
Treasury  inspector  general  and  Ms.  Kemer? 

A      Yes,  it  is. 

Q      Did  you  ever  have  any  discussions  with 
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1  Ms.  Kemer  specifically  about  this  memorandum? 

2  A      I  do  not  believe  1  did. 

3  Q      Did  you  have  any  discussions  with  Ms.  Ley 

4  about  the  substance  of  this  memorandum? 

5  A      Yes,  1  did. 

6  Q      Tell  us  about  that. 

7  A      As  I  said  before,  she  indicated  to  me  that 

8  a  memorandum  had  been  agreed  to  by  the  general 

9  counsel  in  the  IG's  office  that  would,  she  felt, 

10  address  the  situation  adequately.  And  I  asked  her 

11  for  a  copy  of  that,  and  she  gave  me  one. 

12  Q      Did  you  ever  have  any  conversation  with 

13  Ms.  Kemer  in  which  you  indicated  to  her  that  you  had 

14  a  copy  of  the  memorandum? 

15  A      I  do  not  recall  such  a  conversation. 

16  Q      I  want  to  direct  your  attention  to  the 

17  second  paragraph  where  it  says  "Neither  Ms.  Kemer 

18  nor  her  staff  will  communicate  any  information  about 

19  the  substance  of  this  inquiry  without  specific 

20  authorization  from  the  inspector  general." 

2 1  What  was  your  understanding  about  what  was 

22  meant  by  the  term  "substance  of  the  inquiry"? 


1  A      I  would  look  at  that  ~  and  1  did  at  the 

2  time  ~  look  at  that  statement  as  a  fairly  broad 

3  attempt  to  wall  Ms.  Kemer  off  from  the  general 

4  counsel's  office  to  assure  her  independence,  and  I 

5  would  view  that  as  ~  speaking  about  the  substance  of 

6  this  inquiry,  I  would  view  that  as  covering  virtually 

7  anything  going  on  in  the  inquiry,  not  status,  not 

8  when  we  expect  to  be  done,  but  given  that 

9  communication  of  fairly  minor  items,  who  you're 

10  interviewing  when,  whether  you're  going  to  interview 

1 1  someone  or  not,  before  that  decision  is  made  and 

12  before  the  time  comes  to  schedule  those,  that 

13  indicates  where  you're  going  with  an  investigation 

14  and  reflects  any  substance  of  it,  so  a  very  broad 

15  interpretation. 

16  Q      So  your  understanding  under  this  ethics 

17  wall  is  that  it  would  have  been  okay  for  Ms.  Kemer 

18  to  say,  for  example,  we  need  to  schedule  room 

19  such-and-such  for  such-and-such  a  time,  or  we  need, 

20  Ms.  Hanson,  you  need  to  come  and  show  up  at  9:00  on 

21  Tuesday  morning,  but  not  to  get  into  any  discussion 

22  with  the  office  of  general  counsel  in  advance  of  such 
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actual  scheduling  concerning  what  witnesses  would  be 
taken  in  what  order? 

A      That  would  be  my  view  of  it,  yes.    1  was 
not  consulted  on  the  memorandum,  1  was  not  a  part  of 
entering  into  this  memorandum,  so  I'm  looking  at  it 
as  an  outsider. 

Q      Did  you  have  any  conversations  with 
Mr.  Adair  after  you  had  initially  raised  the  issue  of 
Ms.  Kemer  with  him  about  his  discussions  with 
Mr.  Cesca? 

A      Yes,  I  did. 

Q      Tell  us  about  that. 

A      Immediately  upon  conclusion  of  the 
conversation  between  Mr.  Adair  and  Mr.  Cesca, 
Mr.  Adair  came  into  my  office  and  indicated  that  he 
had  contacted  Mr.  Cesca  and  expressed  his  concern. 
He  expressed  concern  that  Ms.  Kemer  was  reporting 
through  the  chain  of  command  in  the  general  counsel's 
office,  he  had  expressed  concern  that  there  would  be 
a  substantial  natural  human  tendency  for  a  person  in 
that  situation  to  talk  to  those  in  the  general 
counsel's  office,  that  there  might  be  a  residual 


concern  in  such  a  person's  mind  about  ratings. 

Those  are  the  sorts  of  pressures  which  the 
inspector  general  community  as  a  whole  have  cited 
from  time  to  time,  I  shouldn't  say  the  inspector 
general  community  as  a  whole,  I  should  say  individual 
inspectors  general  who  have  moved  the  counsel 
function  from  their  general  counsel's  office  to  their 
own  office,  the  IG's  office.   When  doing  so,  they 
have  expressed  exactly  those  concerns,  so  these  were 
generalized  concerns,  although  they  were  obviously  in 
a  very  specific  context. 

And  Mr.  Cesca' s  response  was  that,  after 
all,  he  is  rated  by  the  Treasury  Secretary,  he  is 
under  the  General  Service  Act,  under  the  IG  Act  of 
the  Secretary,  so  he  didn't  see  that  the  situation 
with  his  counsel  was  all  that  different. 

Mr.  Adair  had  indicated  that  he,  Mr.  Adair, 
had  suggested  to  Mr.  Cesca  that  he  consider  using  me 
as  his  counsel  for  the  duration  of  this  and  that  he, 
Adair,  would  be  willing  to  enter  into  such  an 
agreement  with  Cesca  because  he  didn't  think  the 
interests  of  the  two  offices  would  diverge  at  all. 
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1  Mr.  Cesca  was  uncomfortable  with  that  and 

2  Mr.  Adair  said  to  me,  1  can  understand  he  wants  his 

3  own  counsel,  and  that's  ~  1  understand  that,  and 

4  that  is  just  the  way  it's  going  to  be. 

5  Q      Was  there  ever  any  discussion  about  the 

6  possibility  of  Mr.  Cesca  bringing  an  attorney  in  from 

7  some  other  component  of  Treasury  to  be  designated  as 

8  acting  counsel  for  the  IG? 

9  A      I  don't  believe  so. 

1 0  Q      Did  you  ever  learn  from  any  source  that 

1 1  Mr.  Cesca  had  discussed  the  issue  of  Ms.  Kemer's 

12  participation  with  anybody  else  besides  Mr.  Adair? 

13  A      With  the  possible  exception  of  OGE,  and  as 

14  I  said,  I  cannot  ~  1  know  that  those  discussions 

15  went  on  with  someone  in  Treasury,  I  believe  someone 

16  within  the  office  of  the  general  ~  within  the  office 

17  of  the  inspector  general,  and  I  would  not  be  at  all 

18  surprised  if  that  were  Mr.  Cesca.  And  I  know 

19  something  went  on  there  but  1  don't  recall  exactly 

20  who  Jane  said  she  talked  to,  or  if  she  even  told  me 

21  who  she  talked  to. 

22 Q      You  mean  the  discussion  between  Jane  Ley 


1  and  someone  at  the  inspector  general's  office? 

2  A      That  is  correct.   So  1  know  that  that 

3  contact  occurred  at  some  point. 

4  Q      Have  you  learned  that  Mr.  Cesca  discussed 

5  the  issue  of  Ms.  Kemer  with  anybody  inside  Treasury, 

6  outside  of  the  inspector  general's  office? 

7  A      I  have  no  knowledge  of  any  discussions  that 

8  might  have  occurred  there. 

9  Q      Now,  let  me  ~ 

10  A      We  were  fairly  much  on  the  periphery  of 

1 1  this.    We  had  a  concern,  we  took  it  to  OGE  and  we 

12  took  it  directly  to  the  IG,  but  we  certainly  didn't 

13  have  the  authority  to  dictate  how  they  would  handle 

14  it. 

15  Q      Let  me  still  keep  your  attention  directed 

16  to  the  period  before  June  23.    In  that  period  of 

17  time,  did  you  have  any  conversation  with  anybody 

18  concerning  the  way  in  which  work  product  of  the 

19  investigation  would  be  handled,  meaning  transcripts 

20  of  depositions,  notes  of  interviews  and  any 

21  investigative  files? 

22  A      Not  that  I  can  recall. 
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Q      Before  June  of  1994,  how  many 
investigations,  approximately,  had  you  been  involved 
in  either  participation  or  counseling  on  for  the  RTC 
inspector  general? 

A      Ballpark  estimate? 

Q      Ballpark  estimate. 

A       100,  150  direct  involvements.    Indirect  for 
more  than  that. 

Q      Typically  did  those  investigations  conclude 
with  a  report  submitted  to  somebody? 

A      Yes. 

Q      What  was  the  practice  of  the  agency,  again 
before  June  of  1994  -- 

A      Let  me  back  up  and  say  that  certainly 
some  --  many  cases  are  closed  without  a  report.    We 
do  a  preliminary  look  at  an  allegation,  there's  no 
evidence  whatsoever  to  support  it,  a  case  is  closed 
so  that  would  not  necessarily  have  a  report.    In 
fact,  it  wouldn't  have  a  report.    This  was  clearly 
not  going  to  be  that  sort  of  case. 

Q      Focusing  on  situations  where  there's  enough 
of  an  issue  to  be  looked  at  so  that  there  is  going  to 
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be  a  report,  and  again  in  the  period  before  June  of 
1994,  what  was  the  practice  of  the  RTC  inspector 
general's  office  regarding  the  underlying  raw  data, 
how  confidentially  it  would  be  held  during  the  course 
of  the  investigation  and  up  until  the  report  was 
completed? 

A      We  handle  that  data  extremely 
confidentially.    It  is  used  only  within  the  IG's 
office,  except  to  the  extent  that  you  need  to 
disclose  something  to  a  witness  to  get  a  reaction. 

Q      In  the  course  of  the  investigation? 

A      In  the  course  of  the  investigation,  to  get 
a  reaction.   Very  occasionally  we  will  find  something 
that  will  require  immediate  management  attention 
within  RTC.    You  find  out  an  employee  is  embezzling, 
you  obviously  don't  want  that  employee  to  continue  in 
that  position.    You  have  to  go  to  management  before 
your  investigation  is  completed.   That  sort  of 
information  might  be  taken  to  management.  That  is 
done  on  a  very  case-specific  basis  and  on  a 
need-to-know  basis. 

Q      Who  makes  the  decision  about  when  raw 
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1  information  like  that  ought  to  be  transmitted  out  of 

2  order,  so  to  speak,  or  you  know,  before  the 

3  completion  of  your  investigation? 

4  A      That  would  be  made  certainly  at  a 

5  supervisory  level.   In  the  field,  I  would  expect  it 

6  would  be  made  by  the  regional  inspector  general.   In 

7  headquarters,  it  would  be  made  either  by  the  head  of 

8  our  headquarters  office  or  by  someone  in  the  Rosslyn 

9  supervisory  chain  in  the  investigative  office,  such 

10  as  Mr.  Blight.    Typically  it  would  be  Mr.  Blight,  who 

1 1  is  our  assistant  inspector  general  for 

12  investigations. 

13  Q      Did  you  have  any  conversations  before  June 

14  23  with  Ellen  Kulka  concerning  this  investigation? 

15  A      I  do  not  recall  having  any  such 

16  conversations. 

17  Q      I'm  going  to  direct  your  attention  to 

18  what's  been  previously  received  by  us  as  Bates  15226 

19  through  15229,  which  is  a  letter  from  Ellen  Kulka  to 

20  Dennis  Foreman,  dated  June  14,  1994.   And  I  want  to 

21  direct  your  attention  particularly  to  page  3,  the 

22  first  flill  paragraph. 


1  A      I  have  not  seen  this  document  before. 

2  Q      I  want  you  to  read  the  paragraph  and  I  want 

3  to  ask  you  whether  you  have  any  knowledge  in  the 

4  period  before  June  23  of  discussions  concerning  the 

5  disclosure  to  the  White  House  of  RTC  documents. 

6  A      Okay. 

7  (Witness  reviewed  the  document.) 

8  MR.  GIBSON:    May  I  suggest  we  go  off  the 

9  record  a  couple  of  minutes  while  the  witness  has  the 

10  opportunity  to  familiarize  herself  with  the  letter  as 

1 1  a  whole. 

12  MR.  CHERTOFF:    Sure.   I  just  want  to  ask 

13  her  if  she  knows  anything  about  the  subject  matter. 

14  MR.  GIBSON:    Off  the  record  for  a  few 

15  minutes  while  we  do  that. 

16  (Recess.) 

17  BY  MR.  CHERTOFF: 

18  Q      Directing  your  attention  to  the  first  full 

19  paragraph  on  page  3,  before  June  23,  do  you  remember 

20  hearing  any  discussion  concerning  the  issue  of 

21  provision  of  certain  RTC  documents  to  attorneys  from 

22  the  White  House  counsel's  office  in  connection  with 
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the  independent  counsel's  investigation? 

A      Otiier  than  what  had  appeared  in  the  press 
about  discussion  at  least  of  certain  RTC  documents  by 
Ms.  Hanson  and  Mr.  Altman,  no,  I  do  not.    At  some 
point,  and  I  believe  it  was  after  the  23rd,  I  was 
either  told  or  read  that  the  White  House  and  Treasury 
had  exchanged  documents,  documents  that  the  White 
House  had  produced  to  the  Senate  and  Office  of 
Independent  Counsel  in-house  and  documents  that 
Treasury  had  produced.   I  cannot  recall  when  I  heard 
that,  but  it  was  at  about  that  time  that  I  received  a 
request  from  Treasury  to  obtain  RTC  documents  which 
had  been  produced  under  like  circumstances. 

Q      When  we  talk  about  documents  being 
exchanged,  we're  talking  about  now  the  underlying 
documents  involving  the  contacts  themselves  ~ 

A      Yes,  I  believe  that  is  correct. 

Q      --  back  in  1993  and  early  1994. 

Now,  let  me  direct  your  attention  to  June 
23.    Did  you  have  a  meeting  on  that  day  regarding 
this  investigation? 

A      Yes. 
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Q      Where  was  it  and  who  was  present? 

A      It  was  a  meeting  at  the  offices  of  the 
Office  of  Government  Ethics  in  downtown  Washington. 
I  went  with  Mr.  Blight  from  the  IG's  office,  RTC  IG, 
and  Jane  Ley,  Mr.  Rick  and  Ms.  Wilcox  --  Leslie  might 
be  her  first  name,  but  I'm  not  sure  ~  was  there  from 
OGE. 

Q      What  was  the  discussion? 

A      The  discussion  was  similar  to  the  one  that 
we  had  back  in  March,  only  it  was  now  of  more 
immediate  import.    By  that  time,  it  was  very  obvious 
that  Mr.  Fiske  was  winding  down  his  investigation  and 
literally  any  day  was  expected  to  decline 
prosecution,  at  which  time  we  would  get  the 
go-ahead  —  the  Office  of  Government  Ethics  would  get 
the  go-ahead  to  do  their  investigation. 

They  gave  us  some  documents  at  that  time 
which  detailed  the  ethics  rules  that  were  in  effect 
in  the  government  at  that  period  of  time  that  were 
relevant  to  our  investigation,  in  their  opinion, 
regulation  statutes.   And  they  went  over  the  sorts  of 
questions  that  they  would  have,  what  they  would  be 
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1  looking  for  in  terms  of  whether  an  ethics  violation 

2  could  be  established  or  not. 

3  Q      Now,  in  this  meeting,  did  they  discuss  with 

4  you  whose  conduct  was  actually  going  to  be  the 

5  subject  of  their  review  and  their  opinion? 

6  A      To  a  degree,  yes. 

7  Q      What  did  they  tell  you? 

8  A      They  told  us  that,  in  determining  whether 

9  or  not  ethics  rules  had  been  violated,  they  would 

10  look  at  the  intent  of  the  parties  who  were 

1 1  communicating,  both  those  who  were  from  Treasury  and 

12  those  from  the  White  House,  what  was  the  intent  in 

13  giving  the  information,  what  was  the  intent  in 

14  seeking  it,  that  that  could  be  critical  to  the 

15  ultimate  determination. 

16  Q      So  as  of  that  point,  June  23,  it  was  your 

1 7  understanding  that  the  ~ 

1 8  A      And,  of  course,  what  was  communicated  by 

19  whom. 

20  Q      As  of  June  23,  the  date  of  this  meeting,  it 

2 1  was  your  understanding  that  OGE  was  going  to  be 

22  rendering  a  judgment  on  the  conduct  of  both  Treasury 


1  officials  and  White  House  officials? 

2  A      OGE  was  going  to  render  an  opinion  as  to 

3  whether  ethics  rules  had  been  violated,  and  in  order 

4  to  render  that  opinion,  they  had  to  look  at  such 

5  conduct. 

6  Q      Was  anybody  at  Treasury  at  this  meeting  on 

7  June  23? 

8  A      No. 

9  Q      Was  there  discussion  on  June  23  about  the 

10  time  frame  within  which  this  evaluation  would  be 

1 1  completed? 

12  A      We  were  certainly  aware  from  the  outset 

13  that  we  had  a  very  tight  time  frame  because  of  the 

14  hearings  that  were  being  scheduled  at  that  time.    I 

15  don't  know  that  there  was  any  discussion  on  the  23rd 

16  that  a  report  would  be  expected  on  X  date. 

17  Q      Why  was  the  timing  of  the  hearings,  in  your 

18  mind,  a  factor  in  the  time  frame  within  which  the 

19  investigation  would  be  completed? 

20  A      Again,  this  may  have  occurred  subsequent  to 

21  the  meeting  on  the  23rd,  but  certainly  between  then 

22  and  the  beginning  of  July,  the  first  week  sometime  in 
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1  July,  we  had  dates  on  which  the  hearings  were 

2  expected,  I  believe,  or  certainly  weeks  that  they 

3  would  be  expected. 

4  At  some  point  the  Treasury  IG's  office  made 

5  it  very  clear  to  us  that  the  Secretary  wanted  the 

6  report  --  and  by  this  time,  we  were  certain  there 

7  would  be  a  report,  by  the  way.   You  were  focusing  on 

8  that  issue  earlier  ~  wanted  the  report  made  to  the 
Office  of  Government  Ethics  in  sufficient  time  for  an 
opinion  to  be  rendered  by  those  hearings  and 
certainly  by  the  time  he  testified,  he  wanted  the 
resolution. 

In  addition,  from  our  perspective,  the  IG's 
perspective  or  at  least  the  RTC  IG,  we  have,  as  all 
inspectors  general  have  as  one  of  their  obligations, 
the  need  to  keep  Congress  and  the  head  of  the  agency 
informed  of  issues  that  may  be  of  concern  to  them. 
And  we  also  felt  that  there  would  certainly  be 
benefit  to  Congress  in  having  this  report  complete 
ideally  prior  to  the  holding  of  their  hearings,  and 
that  it  would  not  be  of  particular  benefit  to  anybody 
if  we  came  out  four  months  after  the  hearings  had 


48 


1  concluded  and  said  oh,  you're  wrong  because  we  found 

2  X,  Y  and  Z. 

3  So  we  also  felt  some  need  to  do  that,  if 

4  possible. 

5  Q      Was  there  discussion  within  the  RTC  IG's 

6  office  about  the  practical  effect  of  having  this  kind 

7  of  a  deadline? 

8  A      Yes,  we  were  very  concerned  about  the 
effect  of  having  a  short  deadline,  just  can  it  all  be 
done.   We  had  a  lot  of  interviews  that  we  were  going 
to  have  to  conduct.   The  report-writing  process 
itself  takes  time. 

Q      Now,  in  terms  of  the  concern  that  you  said 
the  IG's  office  had  about  wanting  to  get  something  in 
to  Congress,  am  I  correct  that  that  militated  in 
favor  of  completing  something  at  least  while  the 
hearings  were  ongoing  and  before  the  Congress  had 
concluded  the  examination? 

A      Yes. 

Q      It  didn't  require  that  the  report  be 
submitted  days  in  advance  of  the  hearing,  though? 

A      No,  it  did  not. 
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1  Q      Who  set  the  deadline  for  when  the  report 

2  should  be  submitted  to  the  Treasury  Secretary? 

3  A      It  is  my  understanding  that  the  Treasury 

4  Secretary  communicated  that  to  the  IG. 

5  Q      Mr.  Cesca? 

6  A      Mr.  Cesca.   And  I  do  not  know  that  Mr. 

7  Bentsen  personally  did  that,  but  it  came  through  his 

8  spokespeople. 

9  Q      And  did  Mr.  Cesca  or  anybody  from  the 

10  Treasury  IG's  office  have  any  conversations  about 

1 1  this  deadline  in  getting  the  report  to  the  Treasury 

12  Secretary  with  anybody  from  the  RTC  IG's  office? 

13  A      Sure,  they  were  very  open  about  the  fact 

14  that  they  felt  they  had  to  get  the  report  done  by 

15  that  time. 

16  Q      What  was  your  response  to  them? 

17  A      Our  response  was  we  understand  why  the 

1 8  Secretary  would  want  it  by  that  time,  we  agree  that 
it  would  be  helpful  for  the  Congress  to  have  it,  at 
least  during  the  course  of  their  hearings.   We  will 
do  that  if  possible,  but  we  are  very  concerned  about 
the  tight  time  frame  just  because  of  the  volume  of 


1  work  we  have  to  do. 

2  Q      Is  there  anything  else  that  occurred  during 

3  the  meeting  of  June  23  that  you  haven't  told  me  that 

4  you  recall? 

5  A      Not  that  I  can  recall  at  the  moment. 

6  Q      What  was  the  next  significant  event  that 

7  occurred  in  connection  with  this  investigation? 

8  A      Again,  during  this  period  of  time,  there 

9  were  pretty  constant  phone  calls  going  on,  but  I 

10  guess  the  next  significant  event  was  that  Mr.  Fiske 

1 1  in  fact  declined  prosecution,  finding  no  evidence  of 

12  criminal  wrongdoing.    And  I  believe  on  the  same  day 

13  Mr.  Bentsen  formally  requested  that  the  investigation 

14  begin. 

15  Q      Did  Mr.  Fiske  find  no  evidence  of  criminal 

16  wrongdoing,  or  did  he  simply  say  that  there  was  not 

17  sufficient  evidence  to  prove  a  case  beyond  a 

18  reasonable  doubt? 

19  A      1  believe  you  are  correct  that  he  said 

20  there  was  not  sufficient  -- 

21  Q      And  then -- 

22  MR.  PORTNOY:    It's  not  the  same  thing? 
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1  MR.  CHERTOFF:    I  don't  think  so. 

2  (Laughter.) 

3  BY  MR.  CHERTOFF: 

4  Q      After  Mr.  Fiske  had  indicated  he  wasn't 

5  going  to  proceed  with  a  criminal  case,  what's  the 

6  next  thing  that  happened? 

7  A      There  was  an  immediate  request  by  the 

8  Secretary  to  his  IG  to  begin  its  investigation,  to 
OGE  to  do  likewise.   And  I  believe  on  the  same  day  a 
request  went  from  the  Secretary  to  Mr.  Ryan,  the 
acting  CEO  of  RTC,  asking  him  to  ask  us  to  assist  the 
Treasury  IG  in  its  investigation.   On  that  same  day, 
we  got  that  request  from  Mr.  Ryan.    I  believe  all  of 
this  happened  on  June  30.    And  the  first  meeting  of 
the  investigative  teams  occurred  on  that  day  as  well. 

Q      Where  did  that  take  place? 

A      I  did  not  attend  that  meeting,  and  I  am  not 
sure  where  it  was  held. 

Q      Who  attended  from  the  inspector  general's 
office  at  RTC? 

A      I  believe  that  that  was  attended  by 
Mr.  Blight,  Mr.  Sherman,  Ms.  Dwyer  and  Ms.  Herlihy. 


1  Q      Were  you  present  in  any  meetings  -- 

2  A      All  of  those  people  on  the  investigative 

3  staff.   By  the  way,  I  have  a  chronology  here  that  I'm 

4  referring  to  and  I  see,  according  to  that,  they  met 

5  at  one  of  the  Treasury  buildings. 

6  Q      Between  June  23  when  you  had  your  meeting 

7  with  the  OGE  and  June  30  when  this  meeting  with 

8  Treasury  occurred,  did  you  have  any  meetings  yourself 
within  RTC  IG  concerning  issues  raised  by  this 
investigation? 

A      I  think  that  is  likely,  but  I  don't  have 
any  recollection.   It  probably  occurred  on  a  fairly 
informal  basis,  someone  walking  into  somebody  else's 
office  and  calling  another  person  to  come  in.   That 
probably  occurred.   I  would  imagine  Mr.  Blight  talked 
to  his  investigators. 

Q      On  June  30  or  shortly  thereafter,  after  the 
meeting  on  June  30  between  Treasury  and  RTC  IG 
people,  did  you  talk  to  anybody  who  had  been  at  the 
meeting  concerning  what  had  occurred  at  the  meeting? 

A      Again,  I  think  that  likely,  but  I  have  no 
specific  recollection. 
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1  Q      Do  you  have  any  recollection  during  the 

2  last  week  of  June  of  the  issue  arising  concerning  the 

3  White  House's  desire  to  get  transcripts  or 

4  information  about  the  inspector  general's 

5  investigation? 

6  A      Either  the  last  week  in  June  or  very  early 

7  in  July,  yes. 

8  Q      When  did  you  first  learn  about  that  issue? 

9  A      Again,  either  the  very  end  of  June  or  the 

10  very  beginning  of  July. 

1 1  Q      And  how  did  you  learn  about  it? 

12  A      I  believe  that  that  issue  arose  in  the 

13  course  of  the  June  30  meeting  and  that  Mr.  Blight 

14  communicated  that  to  me. 

15  Q      What  was  your  understanding  from  what 

16  Mr.  Blight  told  you  about  what  this  issue  was? 

17  A      The  treasurer  of  the  White  House  counsel's 

18  office  had  also  been  asked  to  investigate  this  issue 

19  on  behalf  of  the  White  House. 

20  Q      Now,  that  had  nothing  to  do  with  OGE? 

21  A      That  had  nothing  to  do  with  OGE,  no. 

22  Q      Go  ahead.  
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1  A      They  were  acting  as  White  House  counsel. 

2  And  OGE  had  not  requested  them  to  undertake  that 

3  investigation.   And  my  understanding  was  that  there 

4  had  been  a  request  from  White  House  counsel's  office 

5  to  Treasury's  office  to  sit  in  on  interviews,  if 

6  possible,  that  being  the  preferred  method;  lacking 

7  that,  at  least  to  get  transcripts  for  their 

8  investigations. 

9  Q      Do  you  know  who  at  the  White  House  relayed 

10  this  request  to  Treasury  IG's  office? 

1 1  MR.  PORTNOY:    Just  to  clarify,  I'm  not  sure 

12  that  she  testified  that  it  was  the  IG's  office. 

13  BY  MR.  CHERTOFF: 

14  Q      I'm  sorry.    Do  you  know  who  at  the  White 

1 5  House  relayed  this  request  to  Treasury? 

16  A      Prior  to  July  5,  I  don't  believe  I  knew 

17  that. 

18  Q      Prior  to  July  5,  did  you  know  whether 

19  anybody  in  Treasury  had  taken  a  position  on  the  White 

20  House  request? 

21  A      Yes. 

22  Q      And  again  this  is  before  July  5. 
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1  A      Before  July  5. 

2  Q      What  did  you  know  about  that? 

3  A      The  investigators  ~  and  again,  I  believe 

4  it  was  Mr.  Blight  ~  indicated  that  at  least 

5  Ms.  Kemer  was  favorably  disposed  to  that,  according 

6  to  what  they  had  heard,  but  I  don't  know  that  they 

7  heard  that  from  Ms.  Kemer. 

8  Q      When  you  say  "favorably  disposed  to  that," 

9  you  mean  to  having  the  White  House  sit  in  or  having 

10  the  White  House  get  transcripts? 

11  A      At  least  one  of  those  things,  and  I  do  not 

12  know  that  I  knew  at  that  time  which. 

13  Q      And  it's  your  understanding  that  that 

14  occurred,  this  is  something  Mr.  Blight  learned  during 

15  the  course  of  the  June  30  meeting? 

16  A      That  is  my  recollection. 

17  Q      Again  focusing  your  attention  before  July 

18  5,  did  you  hear  from  anybody  who  had  been  present  at 

19  the  June  30  meeting,  that  at  some  point  in  time,  a 

20  Jane  Sherburne,  who  is  the  special  counsel  to  the 

21  White  House,  had  indicated  she  was  acting  as  an 

22  investigator  doing  a  report  for  OGE? 


1  A      It  becomes  rather  hard  to  separate  what  I 

2  knew  prior  to  July  5. 

3  Q      At  any  time. 

4  A      I  knew  that  on  July  5,  yes. 

5  Q      At  any  time  did  you  learn  that  there  was  a 

6  point  at  which  Jane  Sherburne  had  indicated  she  was 

7  acting  as  an  investigator  doing  a  report  for  OGE? 

8  A      Oh,  I'm  sorry,  for  OGE? 

9  Q      Yes. 

10  A      I  misunderstood  your  earlier  question.   I 

1 1  thought  that  you  said  for  the  White  House,  I'm  sorry. 

12  Q      No,  no. 

13  A      I  never  heard  that,  no. 

14  Q      Did  you  ever  hear  anybody  say  that  they  had 

15  heard  Jane  Sherburne  was  acting  as  an  investigator, 

16  saying  she  was  doing  a  report  for  OGE? 

17  A      No,  I  don't  recall  any  such  statement. 

18  Q      Let  me  direct  -- 

19  A      Acting  as  an  investigator,  yes,  but  not  for 

20  OGE. 

2 1  Q      Your  understanding  is,  if  she  was  acting  as 

22  an  investigator,  it  was  for  the  White  House? 
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1  A      Yes. 

2  Q      To  your  knowledge,  did  anybody  at  OGE  ever 

3  ask  the  White  House  to  participate  in  the 

4  investigation  that  the  RTC  inspector  general's  office 

5  and  the  Treasury  inspector  general's  office  was 

6  conducting? 

7  A      Not  to  my  knowledge,  no. 

8  Q      Let  me  direct  your  attention  to  July  5. 

9  Did  there  come  a  point  on  July  5  that  you  had  a 

10  meeting  concerning  this  investigation? 

11  A      Yes. 

12  Q      Where  did  that  take  place? 

13  A      There  were  two  meetings  on  July  5,  both  of 

14  them  at  Treasury.   The  first  one  occurred  at  10:00  in 

15  Mr.  Cesca's  office.   The  second  occurred  at  4:30  in 

16  Ms.  Kemer's  office. 

1 7  Q      What  was  the  purpose  of  the  first  meeting? 

1 8  A      The  purpose  of  the  first  meeting  was  to 

19  outline  with  some  specificity  what  we  were  going  to 

20  do  during  the  investigation,  how  we  were  going  to 

21  handle  it;  to  the  extent  possible,  who  we  were  going 

22  to  interview  on  a  preliminary  basis  to  get  going. 
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1  Q      Who  was  present  at  the  meeting  at  Treasury? 

2  A      From  Treasury,  Mr.  Cesca,  Mr.  Cottos, 

3  Ms.  Kemer.   All  Treasury  IG  personnel.   From  RTC  IG, 

4  myself,  Mr.  Blight,  Mr.  Switzer  and  Mr.  Adair. 

5  Q      Can  you  tell  us,  as  best  as  you  can  recall, 

6  the  substance  of  the  ~ 

7  MR.  PORTNOY:    I  would  just  like  the  record 

8  to  reflect  I  believe  the  witness  is  reading  this  off 

9  a  chronology  rather  than  remembering  it. 

10  THE  WITNESS:    Oh,  I  remember  it. 

1 1  MR.  PORTNOY:    You  do?   Okay.   That's  fine. 

12  THE  WITNESS:    1  wanted  to  make  sure  I 

13  didn't  omit  anybody  but  1  could  virtually  tell  you 

14  where  they  were  sitting. 

15  BY  MR.  CHERTOFF: 

16  Q      Well,  tell  us  as  best  you  can  what  was 

17  discussed  at  the  meeting. 

18  A      As  I  said,  we  were  discussing  how  we  were 

19  going  to  do  this.    We  recognized  we  had  a  very  tight 

20  time  frame.   The  Treasury  IG  personnel  were  extremely 

21  concerned  about  that. 

22  0      Concerned  in  what  way? 
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1  A      They  wanted  to  get  this  report  done  by  the 

2  time  they  had  been  requested  to  have  it  done.   We 

3  expressed  concern  at  that  meeting  as  to  whether  it 

4  was  --  whether  it  was  doable,  not  that  it  was  not 

5  a  --  not  that  we  didn't  understand  the  goal  but 

6  whether  it  was  doable.   We  also  discussed  on  a 

7  preliminary  basis  who  might  be  interviewed. 

8  Mr.  Cesca  indicated  that  he  would  arrange 

9  through  Mr.  Knight  in  the  Treasury  office  department 

10  to  have  people  made  available  for  interviews.   The 

1 1  secretary  —  again  I  believe  through  Mr.  Knight  ~ 

12  had  communicated  that  they  would  do  everything 

13  possible  to  make  people  available  quickly. 

14  The  issue  arose  at  that  meeting  ~  it 

15  became  evident  that  ~  at  that  point  that  Ms.  Kemer 

16  had  been  in  communication  with  White  House  counsel's 

17  office  concerning  the  exchange  of  documents. 

18  Q      When  you  say  "exchange  of  documents,"  what 

19  do  you  mean? 

20  A      Well,  "exchange"  is  probably  a  poor  word. 

21  The  need  to  get  documents  from  the  White  House  that 

22  might  be  relevant  to  our  investigation,  so  it  was  a 
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1  one-way  street. 

2  In  addition,  Ms.  Kemer  indicated  that  she 

3  was  going  to  be  meeting  that  day  ~  if  not  that  day, 

4  very  soon,  the  expectation  was  that  day  although  we 

5  did  not  have  a  time  --  with  Ms.  Sherburne  in  order  to 

6  arrange  to  have  a  White  House  personnel  interview  and 

7  to  obtain  the  documents,  relevant  documents  from  the 

8  White  House.   That  was  the  first  time  anyone  from  the 

9  RTC  IG's  office,  I  believe,  was  aware  of  that. 

10  Q      Aware  of  what? 

1 1  A      Aware  that  this  meeting  was  going  to  occur. 

12  Q      Later  that  day? 

13  A      Yes.   And  at  that  time  also  the  issue  of 

14  the  White  House's  ability  to  send  some  --  one  of  the 

15  people  from  the  counsel's  office  to  sit  in  on 

16  interviews  was  raised. 

17  Q      Who  raised  it? 

18  A      I  believe  Ms.  Kemer  did. 

19  Q      What  did  she  say? 

20  A      Just  that  the  White  House  wanted  to  sit  in 

21  on  the  interviews  because  they  were  conducting  their 

22  own  investigation  and  this  was  relevant  to  their 
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1  investigation.   And  the  uniform  reaction,  the  uniform 

2  and  strong  reaction  from  the  RTC  IG  personnel  was  no, 

3  we  cannot  do  that,  we're  not  conducting  a  joint 

4  investigation  with  them  and  we  cannot  do  it. 

5  Then  the  issue  of  provision  of 

6  transcripts  ~ 

7  Q      Before  we  get  to  that,  still  on  the  issue 

8  of  having  someone  sit  in  from  the  White  House 

9  counsel's  office,  what  was  the  position  of  the 

10  Treasury  people,  if  any,  on  that  type  of  arrangement? 

1 1  A      Ms.  Kemer  was  not  opposed  to  it.    I  do  not 

12  recall  anybody  else  taking  a  position  other  than  the 

13  RTC  personnel. 

14  Q      Did  Ms.  Kemer  offer  any  explanation  of  her 

15  view  as  to  why  she  wasn't  opposed  to  having  the  White 

16  House  people  sit  in?   Was  there  any  discussion  from 

17  her  on  that  subject? 

18  A      I  don't  know  that  there  was  discussion  at 

19  this  meeting  as  opposed  to  the  one  at  4:30. 

20  Q      At  -- 

21  A      As  I  said,  we  all  reacted  very  strongly, 

22  no. 
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1  Q      What  was  the  reason  for  your  reaction  of 

2  no? 

3  A      That  is  completely  contrary  ~  when  I  say 

4  "that,"  having  any  third  party  sit  in  on 

5  investigative  interviews  is  completely  contrary  to 

6  the  standard  method  of  conducting  an  investigation. 

7  It  was  very  apparent  to  us  that  this  investigation 

8  would  be  scrutinized  very  closely  by  Congress,  by  ~ 

9  Q      As  indeed  it  has  been. 

10  A      --  the  media.   As  it  indeed  has  been, 

1 1  that's  right.    It  was  equally  apparent  to  us  and  the 

12  position  was  strongly  advocated  at  this  meeting  that 

13  although  we  conduct  all  investigations  by  the  book, 

14  this  one,  above  all  other  investigations,  had  to  be 

15  conducted  by  the  book  in  order  to  give  any  validity 

16  to  whatever  we  found  one  way  or  the  other. 

17  Q      At  this  point  in  time,  were  you  aware  that 

18  individuals  who  would  have  to  be  interviewed  for 

19  purposes  of  your  investigation  included  members  of 

20  the  White  House  counsel's  office  itself? 

21  A      Yes,  we  were. 

22  Q      Now,  still  keeping  your  attention  on  the 
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morning  meeting  at  main  Treasury,  what  discussion  was 
there  then  concerning  the  provision  of  transcripts  of 
interviews  or  depositions  to  the  White  House? 

A      The  RTC  personnel  uniformly  opposed  that  as 
well. 

Q      Did  Ms.  Kemer  offer  any  suggestions  as  to 
what  her  view  was  on  providing  transcripts? 

A      Again,  she  thought  that  that  was  a 
reasonable  request  on  behalf  of  the  White  House  and 
that  it  might  well  be  a  reasonable  accommodation  on 
the  part  of  the  IG's  offices. 

Q      And  the  RTC  IG  position  was  uniformly 
against  it? 

A      Uniformly. 

Q      What  was  the  reason  you  were  opposed  to  it? 

A      We  do  not  provide  reports  of  investigative 
activity,  which  is  the  standard  way  we  write  up 
interviews,  outside  the  investigation  unless  there  is 
a  compelling  need  to  do  so.    Again,  I  gave  you 
earlier  the  example  of  finding  out  that  an  RTC 
employee  is  embezzling  money  and  needing  to  go  to 
management  to  stop  that,  we  might  well  do  that  under 
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those  circumstances,  but  it  is  a  rare  situation  where 
we  would  do  that. 

It's  just  simply  an  inappropriate 
investigative  technique,  if  you  will.    You  keep 
things  in  an  investigation  confidential. 

Q      What  else  do  you  recall  about  the  meeting 
in  the  morning  at  main  Treasury? 

A      I  mentioned  to  you  before  would  be  write  up 
a  report  of  activity,  the  agent  takes  an  interview, 
takes  notes,  writes  up  what  was  said,  sometimes 
writes  up  a  statement  for  the  individual  to  review 
and  sign.    By  this  point,  it  was  apparent  that  that 
would  not  be  the  method  that  would  be  used  in  this 
investigation.   I  will  also  add  that  that  is  not  an 
exclusive  method. 

Another  method  that  is  utilized  but  rarely, 
quite  frankly  due  to  cost,  is  to  take  a  sworn 
statement  from  somebody.    Obviously  one  has  to  have  a 
court  reporting  service  present  to  do  that,  and  that 
involves  cost.   Another  method  might  be  to  take  and 
type  up  a  transcript  and  have  the  witness  review  it 
and  confirm  it. 
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1  By  that  meeting,  it  was  --  I  can't  recall 

2  if  it  was  decided  at  that  meeting  or  if  it  was  just 

3  confirmed  at  the  meeting,  it  was  decided  that  we 

4  would  attempt  to  do  sworn  depositions  of  all  the 

5  witnesses  for  two  reasons:    One,  that  is  faster  than 

6  writing  up  an  interview  or  statement;  and  two,  when 

7  one  writes  up  an  interview,  one  is  by  definition 

8  paraphrasing  what  the  individual  says.   Given  the 

9  nature  of  this  investigation,  we  thought  it  behooved 

10  us  to  let  the  witnesses  tell  their  stories  in  their 

1 1  own  words  so  there  could  be  no  question  as  to  what 

12  was  said. 

13  Q      Now,  during  the  discussion  in  this  morning 

14  meeting,  was  there  any  talk  about  difficulties  that 

1 5  Ms.  Kemer  was  having  negotiating  with  the  White 

16  House  counsel's  office? 

17  A      I  believe  so. 

18  Q      Can  you  tell  us  about  that? 

19  A      The  conditions  under  which  the  documents 

20  would  be  provided  to  us  were  being  hashed  out.    It 

21  was  a  time  where  everybody  was  extremely  busy.    There 

22  was  some  difficulty  sometimes  getting  through  to 
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1  people,  but  we  had,  I  believe,  asked  on  July  1  by 

2  letter  to  Mr.  Cutler,  "we"  being  the  two  IGs,  to  have 

3  White  House  cooperation  in  providing  documents  and 

4  making  people  available. 

5  That,  by  the  way,  is  a  standard  method  of 

6  proceeding  under  the  IG  Act  if  an  IG  wants 

7  cooperation  of  another  federal  entity.   We  have 

8  subpoena  authority  for  documents  but  not  for  another 

9  federal  agency.   We  are  not  allowed  to  subpoena 

10  another  federal  agency.   So  you  ask,  and  we  did.    As 

1 1  of  the  5th,  we  didn't  have  the  documents  yet,  so 

12  there  was  some  difficulty,  and  Ms.  Kemer  was 

13  negotiating  with  the  White  House  at  that  point 

14  regarding  conditions. 

15  Either  our  deputy  or  our  inspector  general, 

16  or  both,  at  that  meeting  said  if  you  are  doing  that, 

17  our  counsel  ought  to  be  involved  as  well.    And  at 

18  some  point  during  that  meeting,  Ms.  Kemer  and  I  left 

19  the  room  and  placed  a  phone  call  to  Ms.  Sherburne  to 

20  indicate  that  I  would  be  present  at  that  meeting  and 

21  again  to  set  a  time,  which  I  do  not  believe  we  had 

22  yet. 


433 

67 

Eventually  during  the  course  of  that 
meeting,  we  got  the  time,  we  got  through  or  exchanged 
messages  and  the  meeting  was  set  for  4:30  and  it  was 
confirmed  that  I  would  be  attending  that  as  well. 

Q      Was  there  any  discussion  in  this  morning 
meeting  on  July  5  about  a  White  House  effort  to  link 
the  provision  of  witnesses  or  the  furnishing  of 
witnesses  to  be  interviewed  with  the  IG's  giving 
transcripts  to  the  White  House? 

A      Either  during  that  meeting  or  during  the 
4:30  meeting,  and  I  suspect  during  the  morning 
meeting,  that  issue  may  have  been  obliquely  raised  in 
the  sense  that  the  White  House  wants  to  cooperate;  if 
they  are  cooperating  and  providing  witnesses,  perhaps 
we  ought  to  cooperate  and  provide  material  to  them  as 
well. 

Q      Who  made  that  suggestion? 

A      I  don't  know  that  it  was  a  suggestion  as 
opposed  to  perhaps  a  statement  of  rationale  by 
Ms.  Kemer. 

Q      And  you  think  this  occurred  at  the 

afternoon  meeting? 

68" 

A      Morning  meeting  I  believe,  but  I  might  be 
wrong,  it  might  be  the  afternoon  meeting. 

Q      Was  there  discussion  in  the  morning  meeting 
concerning  whether  White  House  personnel  would  be 
interviewed  or  deposed  under  oath? 

A      Yes,  I  believe  there  was.    We  wanted  to 
take  all  the  depositions  under  oath  — 

Q      And  did  you  hear  -- 

A      —  including  the  White  House  people. 

Q      In  this  meeting  in  the  morning,  did  anyone 
report  as  to  what  the  White  House's  view  on  that  was? 

A      Either  during  that  meeting  or  the  afternoon 
meeting,  and  I  suspect  both,  there  was  a  statement 
that  there  was  some  concern  on  behalf  of  the  White 
House  counsel  about  that.   And  I  heard  it  directly 
fi"om  them  in  the  afternoon  meeting. 

Q      We'll  get  to  the  afternoon  meeting  in  a 
minute.   Finally,  let  me  ask  you  this  about  the 
morning  meeting.   Was  there  a  discussion  in  the 
morning  meeting  concerning  the  possibility  if  the 
White  House  would  go  to  OGE  with  its  own 
investigative  report  and  seek  an  OGE  opinion  on  that 


434 

69 

1  investigative  report? 

2  A      I  have  a  recollection  of  having  heard 

3  something  to  that  effect  at  some  time,  but  I  cannot 

4  tell  you  when,  and  my  recollection  is  a  vague  one. 

5  Q      Let  me  see  if  I  can  refresh  your 

6  recollection.   I've  got  a  set  of  notes  here  from 

7  someone  who  was  evidently  a  participant  in  the 

8  meeting.    It's  Bates  numbers  452,  453,  454  for 

9  identification,  and  it  appears  to  be  a  record  of 

10  someone  who  was  at  the  meeting  at  main  Treasury. 

1 1  Let  me  ask  you  if  you  recognize  the 

12  handwriting. 

13  A      No,  I  don't  recognize  this. 

14  Q      I  will  read  you  an  excerpt  of  this  and  then 

15  tell  me  if  this  refreshes  your  memory.    "OGE  does  not 

16  expect  a  report  from  the  White  House.    If  given  oral 

17  report  would  not  issue  opinion.    Also  will  not  render 

18  an  opinion  on  Lloyd  Cutler's  testimony." 

19  Does  that  refresh  your  memory  about  that 

20  being  discussed  at  the  morning  meeting  on  the  5th  of 

21  July? 

22 A      As  I  said,  I  have  a  vague  recollection  but 
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1  I'm  afraid  I  can't  get  more  precise. 

2  Q      Is  there  anything  else  you  can  remember 

3  about  the  morning  meeting  at  main  Treasury  as  you  sit 

4  here,  apart  from  what  you've  told  us? 

5  A      Well,  as  I  said,  we  were  getting  a 

6  preliminary  list  of  witnesses.   There  was  the 

7  agreement  with  the  statement  by  Mr.  Cesca  that  he 

8  would  arrange  through  Mr.  Knight  for  provision  of  all 

9  the  Treasury  witnesses.   Someone  from  the  RTC  IG's 

10  office,  probably  Mr.  Blight,  said  we  will  arrange 

1 1  directly  with  the  RTC  witnesses  to  make  them 

12  available  for  interview. 

13  We  began  to  discuss  the  ordering  -  well, 

14  we  did  discuss  the  ordering  of  witnesses,  and  we 

15  concluded  that  a  logical  progression  would  be  to 

16  interview  the  RTC  people  first,  and  then  the  Treasury 

17  and  White  House  people  subsequently. 

1 8  We  also,  I  believe  at  that  meeting, 

19  indicated  the  depositions  would  be  taken  under  oath 

20  and  that  each  witness  would  receive  a  copy  of  his  or 

21  her  deposition  for  review  and  correction. 

22  Q      Now,  was  the  understanding  that  the  copy 
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that  each  witness  received  would  be  for  the  witness 
only  to  look  at,  and  it  would  then  be  returned  to  the 
deposing  agency? 

A      Well,  the  understanding  --  first  of  all. 
Treasury  said  we  will  contract  for  the  court  reporter 
and  make  all  the  arrangements  for  that  to  happen. 
Quite  frankly,  the  understanding,  and  I  believe  I 
expressed  it,  was  that  we  can  ask  for  a  witness  to 
keep  confidential  what  is  said  to  us.   And,  you  know, 
that  applies  whether  it's  in  written  form  or  verbal, 
but  we  have  to  recognize  that  we  cannot  force  them  to 
do  so,  and  we  certainly  believed  that  they  would 
share  it  with  counsel  if  they  were  represented. 

Q      Their  own  counsel? 

A      Their  own  counsel,  absolutely.   So  we 
recognized  that  we  could  not  stop  people  from  talking 
to  each  other.    We  could  ask,  and  that  we  would  do 
so. 

Q      Was  the  understanding  that  they  would  mail 
their  transcripts  back  when  they  were  finished 
correcting  them? 

A      Or  bring  them  back,  return  them,  yes. 
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1  Q      Now,  let  me  direct  your  attention  to  the 

2  afternoon  meeting  at  4:30  with  Jane  Sherburne.   Where 

3  did  that  take  place? 

4  A      That  took  place  in  Ms.  Kemer's  office  in 

5  main  Treasury. 

6  Q      Who  was  there  from  Treasury? 

7  A      Ms.  Sherburne,  Ms.  Cheston  --  Sheila 

8  Cheston,  I  believe  ~  Ms.  Kemer  and  myself 
Q      How  long  did  the  meeting  last? 
A      A  couple  of  hours,  I  believe,  perhaps  as 

late  as  7:00. 

Q      Tell  us,  as  best  as  you  can  recall,  what 
occurred  in  the  meeting. 

A      The  meeting  began  at  4:30,  a  little  bit 
later;  the  White  House  people  were  late  in  arriving. 
And  we  immediately  began  discussing  the  issue  of 
provision  of  documents,  first  off. 

Q      You  mean  from  the  White  House  to  the 
investigators? 

A      From  the  White  House  to  the  investigators. 
The  attorneys  from  the  White  House,  both  of  those 
women  are  attorneys,  pointed  out  that  it  is  highly 
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1  unusual  for  the  White  House  to  be  providing 

2  documents,  which  were  pretty  obviously  confidential 

3  documents,  documents  detailing  occurrences  within  the 

4  White  House,  outside  of  the  White  House,  which  we 
acknowledged,  and  that  they  wanted  to  cooperate  with 

6  this  investigation  in  every  way  and  that  therefore 

7  they  would  do  this. 

8  However,  they  did  not  want  these  documents 

9  to  be  handled  in  anything  other  than  the  strictest 
method  of  security,  that  they  did  not  want  multiple 

1 1  copies  being  made.   They  just  expressed  extreme 

12  concern  about  this  and  pointed  out  that  it  was,  in 

13  fact,  a  very  meaningful  event. 

14  During  the  course  of  the  investigation  -- 

15  of  the  meeting,  I'm  sorry,  we  agreed  that,  as  counsel 

16  to  both  IGs,  agreed  that  we  would  keep  these 

17  documents  highly  confidential,  that  they  would  be 

18  stored  in  secure  locations,  the  locations  that  were 

19  specified  were  a  safe  in  Ms.  Kemer's  office  -- 

20  Ms.  Kemer  said  that  she  felt  that  she  needed  a  copy 

21  of  the  documents  --  and  otherwise  under  lock  and 

22  key. 
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1  We  the  RTC  IG  have  what  we  call  grand  jury 

2  rooms  where  we  store  evidence  and  those  also  are 

3  under  lock  and  key,  and  I  did  not  feel  that  I  needed 

4  a  copy  of  these  documents,  but  that  our  investigators 

5  would  keep  their  copies  under  lock  and  key  in  that 

6  fashion. 

7  We,  I  believe,  agreed  to  have  two  copies, 

8  no  more  than  two  copies,  one  for  each  set  of 

9  investigators  and  one  for  Ms.  Kemer. 

10  Q      After  you  discussed  the  issue  of  the  White 

1 1  House  providing  documents,  what  was  discussed  next? 

12  A      Next  came  the  issue  of  provision  of 

13  witnesses,  and  in  what  fashion.   And  I  believe 

14  Ms.  Kemer  as  well  indicated  that  the  investigators 

15  wanted  to  take  swom  depositions  of  everybody,  RTC 

16  employees.  Treasury  employees  and  White  House 

17  employees. 

1 8  There  was  concern  expressed  by  one  or  both 

19  of  the  White  House  attomeys  present.   Their  concern 

20  was  stated  that,  simply  as  attomeys,  they  did  not 

21  particularly  like  the  idea  of  clients  having  multiple 

22  swom  depositions  floating  around,  which  as  an 
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attorney  I  understood.    However,  as  an  attorney  for 
an  inspector  general,  I  contended  that  we  needed  the 
depositions  to  be  under  oath,  that  under  the  IG  Act 
we  have  authority  to  place  people  under  oath  and  that 
we  feh  we  should  certainly  use  it  in  this  instance. 
And  they  agreed  to  that.   They  were  not  particularly 
happy  about  it  but  they  agreed  to  it. 

Also  at  this  point  the  issue  of  attending 
the  depositions  was  raised. 

Q      When  you  say  "issue  of  attending,"  you  mean 
having  White  House  attorneys  attend  the  deposition? 

A      That  is  correct. 

Q      Who  raised  it? 

A      If  I  may  back  up,  prior  to  —  I  told  you 
the  White  House  people  arrived  late.   Ms.  Kemer 
raised  it  prior  to  the  meeting  with  me,  stating  that 
she  did  not  ~  that  she  viewed  the  White  House 
counsel's  office  as  similar  to  another  IG  in 
conducting  this  investigation  and  that  we  were  ~  we 
the  two  IGs  were  doing  a  joint  investigation,  and  she 
was  not  adverse  to  treating  the  White  House 
similarly. 


I  said  no,  they  are  not  an  IG,  they  are  not 
statutory,  they  do  not  have  the  degree  of 
independence  that  the  IGs  have,  and  we  have  no 
intention  of  conducting  any  kind  of  a  joint 
investigation  with  them.   We  cannot  do  it. 

During  the  course  of  the  meeting, 
Ms.  Kemer  referenced  that  again,  but  I  do  not  know 
whether  she  raised  the  issue  first  or  whether 
Ms.  Cheston  or  Ms.  Sherburne  raised  it.    I  can't 
recall. 

Q      What  was  the  discussion  about  this? 
A      The  attorneys  from  the  White  House,  one  or 
both  of  them,  again  —  well,  I  shouldn't  say  again. 

The  attorneys  from  the  White  House 
expressed  a  concern  that  they  had  this  investigation 
to  do,  that  if  they  asked  to  interview,  particularly 
RTC  employees  but  even  Treasury  as  well,  but 
certainly  with  RTC  employees,  that  was  the  focus  of 
their  concern,  it  would  be  reported  as  the  White 
House  pressures  the  bureaucrats  again.   That  had  been 
the  nature  of  several  reports  that  had  appeared 
already,  and  they  were  faced  with  that  on  the  one 
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hand  and  the  need  to  gather  information  for  their 

2  investigation  on  the  other  hand. 

3  Quite  frankly,  I  understood  their  problem, 

4  but  I  had  no  intention  of  buying  into  it,  and  I  told 

5  them  that.    I  told  them  that  I  understood  their 

6  problem  but  that  if  we  —  and  I  was  speaking  for  the 

7  RTC  inspector  general  at  that  point  ~  if  we  agreed 

8  to  have  them  sitting  in  on  the  interviews,  that  would 

9  be  contrary  to  our  standard  method  of  conducting 

10  investigations  and  that  I  thought  that  that  would 

1 1  pose  a  worse  problem,  not  only  for  us  but  ultimately 

12  for  them,  than  their  problem  of  otherwise  accessing 

13  the  information. 

14  And  I  just  flat  out  told  them  if  they 

15  wanted  to  interview  RTC  employees,  you  know,  we  would 

16  communicate  that  on  their  behalf  to  the  RTC,  that  if 

17  we  could  facilitate  through  that  communication  their 

18  contacting  employees  we  would  do  that,  but  if  they 

19  wanted  to  interview  them,  they  had  to  interview  them 

20  themselves.   They  could  not  ~  I  was  adamant  they 

21  could  not -- 

22 Q      Did  Francine  Kemer  take  a  position  during 


1  this  portion  of  the  meeting? 

2  A      Her  position  was  that  she  understood  the 

3  request.   She  would  be  willing  to  treat  them  as 

4  another  IG,  but  I  believe  she  also  indicated  that  she 

5  just  did  not  think  that  was  going  to  happen. 

6  Q      Let  me  ask  you  this.    What  was  your 

7  understanding  of  how  Ms.  Sherburne  and  Ms.  Cheston 

8  related  or  how  they  fit  into  the  White  House 

9  counsel's  office  at  this  point  in  time. 

10  A      1  believe  they  had  been  in  private  practice 

1 1  with  Mr.  Cutler  and  came  over  with  him  fairly 

12  recently  to  the  White  House  counsel's  office.   They 

13  were  attorneys  within  the  White  House  counsel's 

14  office  and  they  were  doing  the  investigation  for  the 

15  White  House  counsel's  office. 

16  Q      Now,  there  is  no  inspector  general  of  the 

17  White  House;  correct? 

1 8  A      Correct. 

19  Q      Was  it  your  understanding  ~  let  me 

20  withdraw  the  question. 

21  Your  understanding  is  that  Ms.  Sherburne 

22  and  Ms.  Cheston  were  reporting  to  the  White  House 
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counsel;  correct? 

A      That  is  my  understanding. 

Q      It  was  also  your  understanding  that,  among 
the  other  individuals  who  would  become  subjects  of 
this  investigation  in  terms  of  their  contacts,  were 
other  individuals  part  of  the  same  office;  correct? 

A      That  is  correct. 

Q      And  those  individuals  such  as  Mr.  -- 

A      Were  or  had  been. 

Q  Take  Mr.  Sloan  for  example.  Was  Mr.  Sloan 
at  the  time  of  this  meeting  on  July  5  a  member  of  the 
White  House  counsel's  office? 

A      I  believe  he  was.    I  would  have  to  go  back 
and  check. 

Q      Was  Mr.  Eggleston  a  member  of  the  White 
House  counsel's  office? 

A      I  believe  so. 

Q      And  these  were  individuals  whom  you 
expected  would  be  interviewed  or  deposed  during  the 
course  of  the  investigation? 

A      That  is  correct. 

Q      These  were  individuals  who  were  reporting 

80 
to  the  same  White  House  counsel  that  Ms.  Cheston  and 
Ms.  Sherburne  were  reporting  to;  correct? 

A      To  the  best  of  my  understanding  of  the 
organization  of  that  unit,  yes. 

Q      Did  Ms.  Cheston  and  Ms.  Sherburne,  during 
the  course  of  this  meeting  on  the  5th  of  July, 
indicate  to  you  that  they  were  in  separate  quarters, 
segregated  and  secure  in  their  "investigative  work," 
and  inaccessible  to  the  other  members  of  the  White 
House  counsel's  office? 

A      I  don't  recall  any  discussion  about  the 
physical  or  otherwise  organizational  segregation. 

Q      Did  it  seem  to  you  that  ~ 

A      I  don't  recall  any  discussion  about  that 
period,  segregation  or  lack  thereof 

Q      So  they  didn't  say  look,  we  are  really  like 
a  separate  IG's  office,  off  by  ourselves  secure  and 
separate  and  walled  off? 

A      No. 

Q      Did  it  occur  to  you,  in  the  course  of  that 
meeting,  that  their  position  in  relationship  to, 
let's  say,  Mr.  Eggleston  and  Mr.  Sloan,  was 


41-^77  Q7  -  IS 


440 

81 

1  comparable  to  that  of  Ms.  Kemer  in  relation  to 

2  Ms.  Hanson  and  Mr.  Foreman? 

3  A      Quite  honestly,  1  didn't  think  about  that. 

4  My  reaction  was  no,  an  unqualified  no. 

5  0      After  you  had  rejected  the  possibility  of 

6  them  sitting  in  on  the  interviews  —  actually,  let  me 

7  withdraw  the  question  and  ask  something  further. 

8  Was  it  your  understanding  that  in  the 

9  course  of  interviews  of  the  RTC  witnesses  concerning 

10  the  contacts  between  White  House  and  Treasury 

1 1  officials  and  RTC  officials,  it  would  be  likely  that, 

12  to  some  degree,  there  would  be  questions  concerning 

13  the  substance  of  the  referrals  that  were  being  talked 

14  about? 

15  A      Yes. 

16  Q      Was  it  your  understanding  on  this  meeting 

17  on  July  5  that  that  substantive  information  about  the 

1 8  content  of  the  referrals  was  a  matter  of  great 

19  sensitivity  to  the  RTC  in  terms  of  their  own 

20  investigation? 

21  A      If  you're  asking  me  was  I  aware  of  that  on 

22  the  5th,  the  answer  is  absolutely.    If  you're  asking 
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1  me  did  1  discuss  that  with  them  ~ 

2  Q      I'm  asking  if  it  was  in  your  mind. 

3  A      Certainly. 

4  Q      And  in  fact,  you  understood  the  whole  point 

5  of  the  investigation,  the  very  thing  that  was  being 

6  investigated  in  1994,  was  whether  this  confidential 

7  information  had  made  its  way  over  to  the  White  House 

8  counsel's  office  where  it  could  then  be  transmitted 

9  to  the  President  or  others  in  the  White  House; 

1 0  correct? 

11  A      I  was  acutely  aware  of  that,  yes. 

12  Q      Is  it  fair  to  say  therefore,  that  in  your 

13  mind  on  July  5,  1994,  was  a  desire  to  avoid,  in  the 

14  course  of  your  investigation,  doing  the  very  thing 

15  that  you  were  investigating  as  being  possible 

16  wrongdoing  the  previous  year? 

17  A      Yes. 

18  Q      Now,  having  rejected  the  notion  of  the 

19  White  House  people  sitting  in  on  the  interviews  that 

20  were  being  conducted  by  the  inspectors  general,  what 

21  was  the  next  thing  that  was  discussed? 

22  A      The  next  issue  that  arose  was,  well,  from 
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the  White  House  attorneys;  if  we  cannot  sit  in  in  the 
interviews,  can  we  get  the  transcripts  in  a  timely 
fashion,  which  is  as  you  are  getting  them. 

Q      And  what  position  did  you  take  on  that? 

A      No,  again. 

Q      What  position  did  Ms.  Kerner  take? 

A      She  again  thought  that  was  a  reasonable 
accommodation.   Yes,  she  thought  that  it  was  a 
reasonable  accommodation,  that  they  would  get  the 
transcripts  during  the  course  of  the  investigation. 

Q      What  was  the  discussion  about  this  issue? 

A      I  took  precisely  the  same  stance  that  I  had 
taken  with  regard  to  attendance  at  the  deposition, 
which  was,  I  hate  to  be  bureaucratic  with  you,  but  we 
are  doing  this  by  the  book.    I've  talked  to  my  client 
about  this,  the  inspector  general,  he  says  no.    My 
strong  recommendation  to  him  is  no.    I  believe  that 
that  would  give  a  terrible  appearance  if,  during  the 
course  of  the  investigation,  we  were  transmitting 
transcripts.   It  is  contrary  to  the  way  we  conduct 
investigations  and  we  would  not  be  a  party  to  it. 

Q      What  was  the  articulated  reason  from  the 


White  House  lawyers  as  to  why  they  wanted  to  get  the 
transcripts? 

A      They  did  not  think  that  they  could  go  and 
interview  the  RTC  witnesses  without  being  accused  of 
pressuring  them. 

Q      Did  they  tell  you  — 

A      And  I  said  I  understand  that,  but  the 
answer  is  still  no. 

Q      Did  they  tell  you  in  this  meeting,  the 
White  House  lawyers,  that  they  were  conducting  their 
own  investigation  of  White  House  personnel  to  see  if 
there  was  wrongdoing? 

A      That  was  my  understanding,  that  yes,  that 
they  were.   They  said  that  they  were  conducting  an 
investigation  on  behalf  of  the  White  House  counsel's 
office. 

Q      Did  they  tell  you  they  were  going  to  take 
their  own  depositions  of  White  House  personnel? 

A      They  told  me  they  would  be  interviewing 
White  House  personnel. 

Q      Did  they  make  the  interview  notes  available 
to  you? 
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1  A      No,  nor  did  we  ask. 

2  Q      So  when  they  raised  the  possibility  of 

3  getting  transcripts  from  the  inspector  general's 

4  work,  they  didn't  do  it  in  the  context  of  a 

5  reciprocal  offer  to  make  their  notes  of  interviews 

6  available  to  you? 

7  A      Not  to  my  recollection,  I  don't  think  so. 

8  Q      At  any  point  in  time  from  June  30,  1994 

9  until  August  5,  1994,  to  your  knowledge,  did  any  of 

10  the  White  House  counsel  attorneys  ever  invite  or 

1 1  suggest  to  any  of  the  inspector  general's  personnel 

12  that  they  come  in  and  sit  in  on  interviews  that  the 

13  White  House  counsel's  office  was  giving  of  people? 

14  A      No. 

15  Q      Was  there  any  discussion,  back  to  the  July 

16  5  meeting,  of  Bernard  Nussbaum's  attorney? 

17  A      At  the  meeting  there  was.    Obviously  we 

18  needed  to  interview  Mr.  Nussbaum.    We  were  having 

19  difficulty  reaching  his  counsel.   Strike  "we." 

20  Francine  Kemer  was  attempting  to  reach 

21  Mr.  Nussbaum's  counsel  and  was  having  difficulty 

22  doing  so.   And  either  Ms.  Cheston  or  Ms.  Sherburne 
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1  provided  us  with  his  name  and  number.    I  believe  she 

2  gave  two  names,  a  primary  attorney  and  someone  else 

3  to  call  if  you  couldn't  get  the  first  one. 

4  Q      After  the  discussion  of  the  White  House 

5  transcripts,  the  White  House  request  to  get 

6  transcripts  of  the  inspectors  general  interviews, 

7  what  else  was  discussed  at  this  meeting? 

8  A      I  believe  there  was  methodology  ~  we 

9  discussed  methodology  of  making  people  available. 

10  Q      When  you  say  "methodology,"  you  don't  mean 

1 1  the  methodology  of  your  strategy  for  interviewing, 

12  you  mean  scheduling  mechanics? 

13  A      I  mean  scheduling,  who  we  call  to  get 

14  people  scheduled  and  where  they  would  come  to  be 

15  deposed. 

16  Q      About  how  long  was  the  discussion  in  the 

17  course  of  this  meeting  concerning  White  House  people 

1 8  sitting  in  on  the  interviews  conducted  by  the 

19  inspectors  general  and  concerning  the  issue  of  the 

20  transcripts  being  provided? 

21  A      That  was  a  fairly  lengthy  discussion,  and 

22  it  was  something  which  came  up  on  more  than  one 
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occasion. 

Q      So  it  was  revisited  during  the  meeting? 

A      Yes. 

Q      How  was  it  concluded  at  the  end  of  the 
meeting? 

A      It  was  concluded  with  me  saying  no  on 
behalf  of  the  RTC  IG,  and  I  said  if  that  is  to  be 
countermanded,  it  will  have  to  be  countermanded  by  my 
IG.    Quite  frankly,  I  don't  think  there  is  a  chance 
in  the  world  that  he  will  do  that,  but  I  thought  they 
might  contact  him  and  ask.   They  never  did. 

Q      Did  they  say  they  were  going  to  do  so? 

A      No,  they  did  not. 

Q      What  was  Francine  Kemer's  final  word  on 
the  subject? 

A      She  was  not  adamantly  opposed.    She 
recognized  that  the  RTC  IG  was  adamantly  opposed  and 
it  was  concluded  with  it  being  out  of  her  hands. 

Q      Is  there  anything  else  you  can  recall 
concerning  this  meeting  on  July  5  that  you  haven't 
told  us  about? 

A      Not  that  I  recall. 

88 

Q      When  you  left  that  meeting,  was  it  your 
understanding  that  transcripts  of  the  interviews 
conducted  by  the  inspectors  general  would  not  be 
provided  to  the  White  House? 

THE  WITNESS:    One  moment,  may  I? 
MR.  CHERTOFF:    Sure. 
MR.  GIBSON:    Off  the  record. 
(Discussion  off  the  record.) 
MR.  GIBSON:    Thank  you.    Back  on  the 
record. 

THE  WITNESS:    If  I  may  make  more  complete 
answers  to  your  previous  two  questions,  which  were 
what  was  Ms.  Kemer's  attitude,  and  in  essence,  is 
there  anything  else  I  recall  about  the  meeting.   At 
one  point  in  the  discussion  of  provision  of 
transcripts  to  the  witness  — 

BY  MR.  CHERTOFF: 

Q      To  the  witness  or  to  the  White  House? 

A      I'm  sorry,  to  the  White  House,  to  the  White 
House.    Ms.  Kemer  was  describing  her  position  on  the 
matter  and  she  made  a  remark  which  vividly  sticks 
with  me.   At  that  point,  the  attorneys  from  the  White 
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1  House  were  somewhat  frustrated  with  me,  and 

2  Ms.  Kemer  made  the  statement  the  difference  between 

3  Pat  and  me  is  that  she  is  here  solely  representing 

4  the  interests  of  her  client.   And  I  found  that  an 

5  unusual  statement  and  I  remember  it. 

6  Q      Was  she  smiling  when  she  said  that? 

7  A      Yes. 

8  Q      What  was  your  understanding  —  do  you  have 

9  any  understanding  or  sense  of  what  she  meant  by  that? 

10  A      I  was  taken  aback,  and  I  didn't  know  what 

1 1  to  think.    As  an  attorney,  that's  what  I  do. 

12  Q      Did  anybody  react  to  that? 

13  A      Not  really,  no.    It  was  a  statement  that 

14  was  made. 

15  Q      Your  understanding  was  that  Ms.  Kemer' s 

16  client  was  the  inspector  general's  office  of 

17  Treasury? 

18  A      That  was  my  understanding. 

19  Q      Do  you  know,  is  Ms.  Kemer  a  career 

20  employee? 

21  A      I  believe  she  is. 

22 Q      Do  you  know  how  long  she's  been  at 


1  Treasury? 

2  A      I  believe  she  came  in  '93  sometime.   I 

3  can't  tell  you  when. 

4  Q      Do  you  know  where  she  was  before? 

5  A      Commerce,  1  believe. 

6  Q      Did  she  ever  indicate  to  you  how  she  came 

7  to  be  over  at  Treasury? 

8  A      No. 

9  Q      Now,  after  this  meeting  on  July  5,  what's 

10  the  next  ~  let  me  ask  you,  did  you  become  involved 

1 1  in  the  interviewing  process  yourself? 

12  A      I  never  conducted  any  of  the  interviews.   I 

13  would  sometimes  talk  to  the  agents  about  questions  to 

14  be  asked.   The  agents  would  call  me.    I  would  speak 

15  with  them  fairly  much  on  a  daily  basis.   They,  for 

1 6  example,  asked  me  for  some  ~  to  draft  up  some 

17  advisement  to  the  witnesses.   They  wanted  to  tell  the 

18  witnesses  not  to  talk  about  what  they  had  talked 

1 9  about  during  the  course  of  their  interview  and  to 

20  keep  that  confidential. 

2 1  However,  they  were  also  aware  that  there 

22  were  other  investigations  going  on.    These  same 
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people  were  being  called  up  to  the  Hill  to  be  deposed 
by  both  the  House  and  the  Senate,  and  they  didn't 
want  anything  that  they  said  to  cause  these  people  to 
believe  they  couldn't  talk  to  ~ 

Q      Investigators? 

A      To  other  investigators,  so  they  asked  me  to 
draft  something  up,  which  I  did,  and  you  will  see 
that,  at  the  end  of  the  interviews  conducted  by  the 
RTC  agents,  there  is  a  fairly  standard  paragraph  in 
there,  we  ask  you  to  keep  your  interview  and 
information  you  have  given  to  us  confidential  but 
that  doesn't  mean  you  can't  talk  to  other 
investigators  about  the  underlying  facts. 

Q      I  would  like  to  focus  your  attention  now  in 
the  period  after  this  meeting  on  July  5.    Let  me 
direct  your  attention  to  July  1 1.    Did  you  have  a 
meeting  concerning  this  investigation  on  July  11? 

A      Yes. 

Q      And  who  was  present  at  the  meeting? 

A      At  that  meeting  for  the  RTC  inspector 
general,  I  attended,  Mr.  Switzer  attended,  Mr.  Adair 
attended.   Mr.  Blight  did  not. 
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From  Treasury,  Ms.  Kemer,  Mr.  Cottos  and 
Mr.  Cesca. 

Q      And  what  was  the  purpose  of  the  meeting? 

A      That  meeting,  about  which  my  recollection 
is  not  as  clear,  quite  frankly,  as  the  one  on  the 
5th,  was  more  of  a  status  report,  more  discussion 
about  who  else  we  need  to  interview,  what  are  we 
getting,  when  are  we  going  to  be  ~  particularly  with 
Treasury  folks,  we  were  very  concerned  about  when  we 
were  going  to  get  this  thing  done. 

Certainly  by  that  point  there  was  some 
discussion  of  what  will  the  report  look  like 
physically,  and  there  was  a  discussion  of  most  likely 
we  will  do  it  in  a  chronological  format,  that  we 
ultimately  used,  with  bullets  on  dates  and  what 
happened  on  given  dates. 

Q      Was  there  any  discussion  in  the  meeting 
concerning  the  handling  of  transcripts  of  interviews 
or  depositions? 

A      I  do  not  recall  any  such. 

Q      In  the  two-week  period  after  July  5,  which 
would  take  us  from  July  5  until,  let's  say, 
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1  approximately  July  20,  and  including  this  meeting  on 

2  July  1 1,  did  you  have  any  conversations  with 

3  Ms.  Kemer  in  that  two-week  period  in  which  she 

4  indicated  she  was  still  discussing  anything  to  do 

5  with  the  investigation  with  members  of  the  Treasury 

6  office  of  the  general  counsel,  other  than  simply 

7  scheduling  people  to  show  up  for  interviews? 

8  A      Scheduling;  we  were  also  during  this  period 

9  getting  documents  still  from  the  two  agencies  and  I 

10  was  getting  some  from  the  RTC  and  she  was  getting  the 

1 1  documents  from  Treasury.   At  some  point,  I  became 

12  aware,  before  the  20th,  that  they  had  ~  that 

13  Treasury,  that  Treasury  IG,  Francine,  had  requested 

14  legal  opinion  from  general  counsel's  office 

15  concerning  Treasury  ethical  rules  and  structures. 

16  At  some  point  during  that  period  of  time,  I 

17  want  to  say  on  the  17th  or  16th,  I  got  --  I  was  out 

18  of  town  at  that  point  but  I  took  a  computer  with  me 

19  and  I  was  in  electronic  contact  with  the  office.   And 

20  I  got  an  E-mail  from  Mr.  Switzer  indicating  that  OGE 

21  had  asked  us  to  obtain  a  similar  opinion,  an  opinion 

22  as  to  what  the  ethical  requirements  were  and  copies 
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1  of  documents  pertaining  to  ethical  requirements  and 

2  confidentiality  procedures. 

3  My  office,  my  deputy  drafted  and  signed  a 

4  request  —  OGE  drafted,  I  think,  substantial  parts  of 

5  it  -  to  say  exactly  what  they  wanted,  and  we 

6  transmitted  that  to  Ellen  Kulka.    So  I  knew  she  was 

7  doing  —  she  was  ~  Francine  was  doing  something 

8  similar  on  Treasury's  side. 

9  Q      Other  than  that,  did  you  have  any  awareness 

10  during  this  two- week  period  of  any  contact  she  was 

1 1  having  with  attorneys  at  the  office  of  general 

12  counsel  of  Treasury  concerning  the  progress  of  the 

13  investigation? 

14  A      No. 

15  Q      Who  was  being  interviewed,  who  was  going  to 

16  be  interviewed? 

17  A      No. 

18  Q      Let  me  direct  your  attention  to  an  E-mail 

19  which  was  produced  that's,  for  identification.  Bates 

20  number  625318.    That  appears  to  be  an  E-mail  from  you 

21  to  Mr.  Adair  and  others.    It  says  "talked  to  Jane  Ley 

22  who  indicated  she  would  look  at  transcripts  as  we  did 
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them  so  we  should  get  those  to  her.   Lou  is  following 
up  on  that."   Also  she  said  she  talked  to  Fiske  who 
'"looked  shocked'  that  we  are  under  the  tight 
deadline  which  we  have." 
A      Yes. 

Q      Do  you  recall  a  conversation  on  or  about 
July  13  with  Ms.  Ley  concerning  these  issues? 
A      Yes. 
Q      Tell  us  about  that  conversation. 

MR.  PORTNOY:    Could  I  have  just  a  second  to 
track  this  document  down. 
(Pause.) 

MR.  CHERTOFF:    I'll  lend  you  mine  for  the 
time  being. 

BY  MR.  CHERTOFF: 
Q      What  do  you  remember  about  the  call? 
A      I  did  talk  to  Jane  Ley.    I  do  not  recall 
who  initiated  the  call.   She  wanted  to  look  at  the 
transcripts  as  they  were  completed  and  gotten  back  to 
the  inspectors  general  for  a  couple  of  purposes: 
One,  we  had  this  very  tight  deadline  and  she  did  not 
want  to  wait  until  the  end  of  the  investigation  and 


get  a  pile  of  paper  a  foot-and-a-half  high 
(indicating)  to  go  through  in  a  short  period  of  time; 
and  two,  if  we  needed  to  do  any  follow-up  interviews, 
ask  any  follow-up  questions  of  the  witnesses,  it 
obviously  would  be  helpful  to  have  the  Office  of 
Government  Ethics  looking  at  those  transcripts  and 
directing  our  attention  to  certain  facts  in  the 
investigation.   So  she  wanted  to  see  the  transcripts 
as  they  were  completed,  and  we  said  that's  fine,  we 
can  arrange  that. 

Q  Was  that  a  decision  that  you  made,  that  you 
ran  by  the  inspector  general? 

A      I  don't  recall.   This  E-mail  may  have  been 
my  method  of  doing  that.    I  don't  recall  ~  I  don't 
remember. 

Q      You  certainly  gave  notice  in  the  E-mail. 

A      Uh-huh. 

Q  Now,  in  the  handling  of  these  deposition  or 
interview  transcripts  ~ 

A  We  were  aware  ~  we  intended  at  the  outset 
to  give  these  transcripts  to  the  Office  of  Government 
Ethics.    We  thought  that  was  inevitable. 
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1  Q      That  was  understood  at  the  outset? 

2  A      Or  very  quickly  thereafter. 

3  Q      Was  there  an  understanding  at  the  outset 

4  about  whether  the  Secretary  of  Treasury  would  get  the 

5  actual  interviews  or  deposition  transcripts? 

6  A      I  don't  recall.   No,  I  don't  recall  that 

7  issue  coming  up. 

8  Q      Certainly  before  this  point,  July  13? 

9  A      That  is  correct. 

10  Q      Now,  in  terms  of  the  handling  of  the  actual 

1 1  transcripts  as  they  were  being  generated,  was  there  a 

12  set  of  each  transcript  for  the  Treasury  IG  and  a  set 

1 3  of  each  transcript  for  the  RTC  IG,  or  were  they  kept 

14  with  the  Treasury  personnel  ~  were  the  Treasury 

15  personnel  interviews  kelp  at  Treasury  and  RTC 

16  transcripts  kept  at  RTC? 

17  A      Treasury  contracted  for  the  transcripts  to 

18  be  produced,  and  the  transcripts  were  delivered  to 

19  Treasury.   There  was  one  copy  that  was  marked 

20  original,  which  was  held,  and  probably  continues  to 

21  be  held,  by  the  Department  of  Treasury  IG.    A  copy,  a 

22  duplicate  in  essence,  duplicate  of  the  original,  of 
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1  the  transcript  for  each  witness  was  given  by  Treasury 

2  to  the  RTC  IG. 

3  Q      So  they  had  a  complete  set? 

4  A      The  RTC  office  of  inspector  general. 

5  Q      Treasury  IG  had  a  complete  set  of  all  the 

6  transcripts? 

7  A      Yes. 

8  Q      Do  you  know  whether  Jane  Ley  or  anyone  from 

9  OGE  had  discussed  with  Treasury  their  providing 

10  transcripts  on  a  rolling  basis  to  OGE? 

11  A      I  don't  know  of  a  certainty,  but  1  believe 

12  that  they  must  have  because  the  arrangement  ended  up 

13  being  that  the  RTC  IG  would  copy  RTC  interviewees-- 

14  RTC  personnel  and  Treasury,  I  believe,  copied  and 

15  provided  the  others  to  OGE.    I  believe  that  was  the 

16  arrangement. 

17  Q      What  do  you  recall  about  the  portion  of  the 

18  conversation  in  which  Ms.  Ley  indicated  that  Fiske 

19  looked  shocked  about  the  tight  deadline? 

20  A      Just  that,  that  she  had  talked  with  Fiske 

21  and  told  him  of  the  time  frame  during  which  we  were 

22  attempting  to  complete  it,  and  he  looked  shocked. 
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That  was  a  direct  quote. 

Q      Now,  again  let  me  iceep  your  attention 
focused  in  tiie  period  after  tiie  meeting  of  the  5th, 
for  the  two  weeks  up  until,  say,  the  20th  of  July. 
Did  you  come  to  learn  that  Francine  Kemer  was  in 
regular  contact  with  Jane  Sherburne? 

A      Yes,  I  knew  that.    She  was  scheduling  the 
White  House  witnesses. 

Q      Now,  and  did  she  make  that  ~  I  mean,  how 
did  you  and  she  divide  up  the  responsibility  for  the 
scheduling  on  the  White  House  witnesses? 

A      Well,  there  was  no  division.    She  did  it 
all.    She  had  been  in  contact  with  Sherburne  at  the 
outset.   Quite  frankly,  I  had  a  great  deal  of 
difficulty  getting  my  phone  calls  returned,  a  great 
deal  of  difficulty.    She  seemed  to  have  a  good  bit 
more  success,  and  that  was  fine  with  me. 

Q      Let  me  now  show  you  what's  been  marked  as 
Bates  006264,  which  is  an  E-mail  to  you  from  Steven 
Switzer,  dated  Friday,  July  15,  1994,  which  refers  in 
part  to  the  July  14  meeting  about  which  you've 

testified  earlier,  which  also  refers  to  some  other 
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things  I  would  like  to  ask  you  about.    If  you 
wouldn't  mind  looking  at  that,  take  a  minute. 

A      If  I  might  correct,  I  testified  as  to  a 
July  1 1  meeting. 

Q      I'm  sorry. 

A      I  did  not  say  the  14th. 

Q      You're  correct.   It  refers  to  a  July  14 
meeting. 

(Witness  reviewed  the  document.) 

A      Yes. 

Q      All  right.    Let  me  direct  your  attention  to 
the  third  paragraph.   Does  this  relate  to  the  issue 
of  Ms.  Kemer  getting  an  opinion  from  the  general 
counsel's  office  concerning  these  ethics  issues  that 
you  testified  about? 

A      Yes,  yes. 

Q      In  the  next  paragraph,  what  is  the 
reference  to  "the  certification  we  discussed"? 

A      We  had  discussed  back  in  the  June  5  meedng 
at  4:30,  the  4:30  meeting,  we  had  discussed  the  -- 

MR.  GIBSON:    Excuse  me,  you  mean  the  July  5 
meeting? 
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1  THE  WITNESS:    What  did  I  say? 

2  MR.  GIBSON:    June. 

3  THE  WITNESS:    I  stand  corrected.   It  was 

4  the  July  5  meeting  between  Sherburne,  Cheston,  Kemer 

5  and  myself.    We  had  discussed,  as  I  said,  getting  the 

6  White  House  documents  and  the  conditions  under  which 

7  they  would  be  delivered  and  where  they  would  be 

8  delivered,  which  was  to  Francine.   They  had  told  us 

9  that  those  documents  contained  redactions. 

10  I  had  said  that  might  be  a  problem,  how  do 

1 1  we  know  what  the  redactions  are.   And  there  was 

12  discussion  of  we  can  tell  you  they  have  absolutely 

13  nothing  to  do  with  the  investigation.   These 

14  documents  deal  with  ongoing  business  in  the  White 

15  House,  many  of  them  deal  with  more  than  one  subject, 

16  you  will  get  only  that  portion  dealing  with  material 

17  relevant  to  your  investigation  and  the  remainder  will 

18  be  redacted. 

19  I  recall,  in  fact,  now  as  I'm  focusing  on 

20  that  aspect,  the  statement  that  some  of  these 

21  documents  contained  information  concerning  the 

22  President's  ongoing  contact  with  people  back  in 
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1  Arkansas,  "Arkansas  stuff  was  the  term  used,  that 

2  was  not  relevant  and  that  sort  of  stuff  was  taken 

3  out.    That  was  an  example. 

4  And  I  said  well,  in  order  to  have  a 

5  complete  investigation,  ideally  we  would  like  to  see 

6  the  unredacted  documents.    If  not  that,  maybe  we  can 

7  get  some  sort  of  certification  as  to  their 

8  completeness.  And  I  had  called  and  left  messages  to 

9  that  effect  on  voice  mail  before  --  now,  let  me  back 

10  up.    I  don't  know  that  I  called  before  I  left  for 

1 1  Indiana,  which  I  did  on  the  afternoon  of  Wednesday. 

12  It  might  have  been  that  I  called  and  left  messages 

13  subsequent  to  this  E-mail,  either  immediately  before 

14  or  immediately  afterwards. 

15  At  least  Switzer  and  1  had  discussed  the 

16  problem  of  getting  some  sort  of  a  certification  that 

17  no  relevant  material  had  been  redacted  prior  to  that 

18  time.    So  that's  what  the  certification  referred  to 

19  there  is,  and  that's  a  certification  from  the  White 

20  House  counsel  that  -- 

21  BY  MR.  CHERTOFF: 

22  Q      Did  you  ever  get  that  certification? 
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A      No,  we  did  not. 

Q      How  many  times  did  you  have  to  ask  for  it? 

A      I  don't  know  how  many  times  I  asked  for 
it.    I  had  a  hard  time  getting  through  to  people,  I 
did  not  get  phone  calls  returned,  1  left  messages. 
And  I  mean,  part  of  that  was  that  these  people  were 
very  busy. 

Q      Did  you  ever  ask  Francine  what  her  position 
was  on  the  certification? 

A      I  don't  recall. 

Q      Did  you  ever  get  to  look  at  the  underlying 
documents  to  determine  whether  the  redactions  were  in 
fact  appropriate? 

A      No. 

Q      Do  you  recall  a  particular  document  that 
was  a  cover  memo  from  Mr.  Ickes  to  the  First  Lady 
with  one  paragraph  left  unredacted  concerning  the 
Rose  Law  Firm,  and  then  approximately  two  dozen 
redacted  blank  pages  thereafter? 

A      I  do  not.    I  have  not  gone  back  and  looked 
at  the  underlying  material  in  this  investigation.   I 
just  don't  recall. 
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Q  Let  me  move  to  the  next  paragraph,  which 
begins  "my  last  gripe  of  this  E-mail."  What  is  this 
paragraph  related  to? 

A      There  was  an  interview  which  we  conducted 
with  Beth  Nolan,  a  White  House  employee,  and  at  that 
interview,  we  asked  questions  about  what  we  referred 
to  as  second  tier  contacts. 

Q      And  Beth  Nolan  told  you  that? 

A      Exactly.   The  initial  contact  tier  was  from 
Treasury  to  the  White  House,  the  second  tier  would 
have  been  within  the  White  House.   And  our  agent 
asked  a  question  and  was  told  that  ~  again,  this  is 
to  the  best  of  my  recollection. 

I  believe  the  way  this  happened  is  our 
agent  asked  the  question  and  was  told  that  there  had 
been  an  agreement  reached  between  Treasury  and 
Ms.  Nolan's  attorney  not  to  ask  those  questions. 

Q      Between  whom  in  Treasury  and  Ms.  Nolan's 
attorney? 

A      I  don't  know  that  we  were  told  at  the 
interview  but  according  to  this  E-mail,  it  was 
Mr.  Cottos,  who  is  assistant  inspector  general  for 
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1  investigation. 

2  Q      Did  you  ever  raise  the  issue  about  why  that 

3  agreement  was  entered  into? 

4  A      I  don't  believe  that  I  did.    1  was  out  of 

5  town  during  this  period.    Our  investigator  certainly 

6  did  and  so  did  AIGI. 

7  Q      You  mean  your  assistant  inspector  general 

8  for  investigations? 

9  A      And  our  deputy.    It  was  raised. 

10  Q      What  did  you  learn  was  the  rationale  for 

1 1  this  agreement? 

12  Let  me  put  it  this  way,  what  did  you  learn 

13  about  why  the  Treasury  inspector  general  agreed  to 

14  have  this  restriction? 

15  A      Our  understanding  was  that  they  thought  the 

16  scope  of  their  investigation  was  strictly  who 

17  Treasury  told  what  to.    Our  understanding  was  more 

1 8  extensive  than  that.   We  thought  the  next  tier  at 

19  least  was  relevant,  and  in  general,  as  an 

20  investigative  agency,  one  asks  as  many  questions  as 

21  one  can  get  answered  that,  not  only  are  directly 

22  relevant,  but  can  lead  to  relevant  information. 


1  Q      Is  it  fair  to  say  one  of  the  issues  that 

2  was  critical  to  your  ultimate  report  was  the  state  of 

3  mind  of  the  people  that  were  having  the 

4  communications;  correct? 

5  A      Yes. 

6  Q      Therefore,  what  the  people  did  with  the 

7  information  ~ 

8  A      Reflects  on  the  state  of  mind,  yes. 

9  Q      So,  for  example,  if  someone  received 

10  information  concerning  a  referral  and  then  called  up 

1 1  Jim  McDougal  and  said  guess  what,  there's  a  referral 

12  against  you,  that  would  be  second  tier  information 

13  but  pivotal  information  in  evaluating  the  state  of 

14  mind  of  the  communicating  person? 

15  A      I  would  agree  with  that. 

16  Q      Have  you  ever  discussed  this  issue  with,  or 

17  to  your  knowledge,  did  anybody  on  the  RTC  side 

18  discuss  this  issue  with  the  people  at  Treasury? 

19  A      1  know  there  was  discussion  on  the  part  of 

20  our  investigators  that  they  thought  it  was  relevant. 

21  1  don't  know  how  they  phrased  those  discussions 

22  though. 
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Q      Was  there  anybody  in  particular  -- 

A      You  just  phrased  it  like  a  lawyer  would, 
and  I  agree  with  it.    Our  investigators  are  not 
lawyers.    I  don't  know  how  they  phrased  it. 

Q      Is  there  anybody  in  Treasury  who  seemed  to 
be  taking  the  position  that  this  ought  to  be  limited? 

A      Yes. 

Q      Who? 

A      Mr.  Cottos  certainly  did.    I  don't  know  who 
else.   Mr.  Cottos  was  concerned  also  as  to  time. 
Throughout  the  investigation,  there  was  concern  about 
interviewing  the  people  who  were  strictly  relevant 
and  we  have  a  tight  time  frame  to  meet. 

Q      So  then  it's  fair  to  say  that  the  time 
frame  actually  dictated  the  limitation  on  the  scope 
of  the  investigation? 

A      I  don't  know  that  1  can  say  that.    I  know 
that  was  a  concern. 

Q      But  your  understanding  is  ~ 

A      But  his  concern  also  was  that,  as  expressed 
to  us,  was  that  there  was  a  scope  issue  here. 

Q      Did  you  ever  take  this  up  with  Mr.  Adair? 
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A      This  particular  issue  (indicating)  arose 
while  I  was  out  of  town,  and  I  don't  know  whether  it 
was  taken  up  with  Mr.  Adair  or  not.    As  1  indicated 
to  you  earlier,  IGs  can  only  get  interviews 
voluntarily,  we  can't  subpoena  people.   And  the 
bottom  line  is  that  if  a  witness  tells  you  that  he  or 
she  does  not  wish  to  discuss  something,  there  is  not 
a  thing  you  can  do  about  it. 

Q      Except  report  that? 

A      Except  report  that. 

Q      Do  you  recall  — 

A      But  I  believe  that  ultimately  --  I  did  talk 
to  our  agents  about  the  issue  and  their  response  is 
we're  going  to  go  ahead  and  ask,  and  they  did  in  the 
next  interview  and  subsequent  interviews,  and 
sometimes  people  would  answer  and  sometimes  they 
wouldn't. 

Q      Do  you  know  whether  in  the  final  report 
there  was  any  identification  made  about  people  who 
refused  to  answer  the  question  about  — 

A      The  transcripts  were  attached.   You  could 
see  exactly  what  happened.   That  was  all  on  the 
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1  record. 

2  Q      Last  paragraph  says  "We're  meeting  next 

3  Wednesday  at  2:00  with  Fiske's  people  to  discuss  this 

4  mess."   What  does  that  refer  to? 

5  A      "This  mess"  refers  to  the  investigation  as 

6  a  whole,  the  mess  that  we're  investigating.   The 

7  meeting  with  Fiske's  people  I  did  attend.   We  were 

8  seeking  any  information  which  the  Office  of 

9  Independent  Counsel  felt  that  it  could  give  us. 

10  The  Office  of  Independent  Counsel,  as  you 

1 1  are  aware,  had  done  most  of  its  investigating  under 

12  the  auspices  of  the  Grand  Jury.    For  that  reason, 

13  there  was  precious  little  information  that  we  ever 

14  got  out  of  them,  but  they  agreed  to  meet  with  us,  and 

15  to  the  extent  that  they  could  give  us  information,  do 

16  so  and  that  that  ~  that  was  the  meeting. 

17  "This  mess"  does  not  refer  back  to  the 

18  limitation  on  questions. 

19  Q      Excuse  me  just  a  moment.   Let  me  direct 

20  your  attention  to  the  period  again  before  July  20, 

2 1  between  July  5  and  July  20.    Did  you  become  aware  at 

22  some  point  in  that  period  that  Ms.  Sherburne  was 
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1  taking  another  stab  at  communicating  with  Ms.  Kemer 

2  about  getting  the  transcripts  of  the  depositions? 

3  A      No. 

4  Q      I'm  going  to  show  you  what  has  been 

5  produced  to  us  and  identified  as  Bates  365,  an 

6  interoffice  memorandum  from  Francine  Kemer  dated  18 

7  July  1994,  to  James  Cottos  with  copies  to  Raiza 

8  Cesario  and  Robert  Cesca.   Raiza  Cesario  was  a 

9  Treasury  employee? 

10  A      Deputy  inspector  general  for 

1 1  investigations. 

12  Q      I'm  going  — 

13  A      She  worked  directly  for  Mr.  Cottos. 

14  Q      I  will  read  you  the  second  paragraph  and 

1 5  then  show  it  to  you  because  I  have  a  question  about 

16  it.   The  paragraph  says  "Also  Jane  Sherburne  says  she 

17  would  like  to  see  our  transcripts  to  see  whether 

18  there  are  inconsistencies  with  White  House 

19  interviews.   She  would  tell  us  where  significant 

20  inconsistencies,  if  any,  exist  between  our 

21  transcripts  and  their  interviews.   What  do  you 

22  think?" 
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1  Have  you  ever  seen  this  before? 

2  A      No. 

3  Q      Did  anyone  ever  give  you  any  information 

4  from  the  White  House  in  which  the  White  House 

5  identified  inconsistencies  between  their  interviews 

6  and  the  depositions  taken  by  the  inspectors  general? 

7  A      No. 

8  Q      Is  today  the  first  time  you've  seen 

9  document  365? 

10  A      Yes. 

1 1  MR.  PORTNOY:    I  just  want  to  see  the  date 

12  on  it. 

13  MR.  CHERTOFF:    It's  July  18. 

14  BY  MR.  CHERTOFF: 

15  Q      Now,  did  there  come  a  point  you  learned 

16  that  a  draft  report  was  supposed  to  go  up  to 

17  Secretary  Bentsen? 

18  A      Yes. 

19  Q      When  did  you  first  learn  about  that? 

20  A      To  the  best  of  my  recollection,  it  was  on 

21  the  21st  or  22nd. 

22 Q      How  did  you  learn  about  it? 
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1  A      I  can't  recall  if  I  learned  directly  from 

2  Treasury  or  if  someone  in  my  office  indicated  to  me 

3  that  that  was  the  case.   We  were  doing  a  draft 

4  report,  we  were  working  on  that  to  go  to  OGE.    The 

5  hearings  at  that  point  were  about  to  start,  and  they 

6  started  on  the  — 

7  Q      29th,  I  think. 

8  A      29th? 

9  Q      I  was  there. 

10  A      Is  that  Senate  side  or  House? 

1 1  Q      Senate.   I  don't  know  when  the  House  -- 

12  A      House  was  earlier. 

13  Q      That's  right.    It  was  the  earlier  part  of 

14  the  week. 

15  A      I  know,  because  I  was  watching  them  on  the 

16  26th,  so  yes,  the  hearings  were  about  to  start.    The 

17  request  from  Secretary  Bentsen  had  always  been  that 

18  he  get  a  report  prior  to  the  outset  of  the  hearings, 

19  if  at  all  possible.   At  some  point,  it  was 

20  communicated  to  me  that  the  Treasury  inspector 

21  general  wanted  to  at  least  give  the  Secretary  a  draft 

22  when  we  had  one,  and  we  were  aiming  to  get  it  to  OGE 
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1  by  the  end  of  that  week. 

2  So  I  became  aware  that  they  wanted  to  do 

3  that.   At  that  --  the  only  discussion  as  to 

4  transcripts  that  I  recall  at  that  time,  the  only 

5  issue  as  to  transcripts,  I  am  certain  that  1  heard 

6  absolutely  nothing  about  provision  of  transcripts  to 

7  the  White  House.    I  did  not  hear  that  there  was  a 

8  request,  I  heard  nothing  about  that.    1  heard  nothing 

9  about  that  until  the  26th,  but  the  question  of  do  we 

10  append  transcripts  to  the  draft  did  arise.    We 

1 1  concluded  that  we  did  not  need  to  append  them  to  the 

12  draft  that  was  --  the  copy  of  the  draft  that  was 

13  going  to  OGE  because  we  had  been  providing  them  as 

14  the  investigation  progressed  to  OGE. 

1 5  We  asked  Treasury  IG  whether  the 

16  transcripts  would  be  appended  to  the  Secretary's  copy 

17  of  the  draft,  and  the  answer  that  came  back  was  no, 

18  the  office  of  general  counsel  already  has  them. 

19  Q      Now,  had  it  been  your  intent  to  redact  the 

20  transcripts  ~  When  I  say  "your,"  I  mean  RTC  IG's  -- 

21  intent  to  redact  the  transcripts  before  they  were 

22  submitted  up  to  the  Secretary? 


1  A      I  don't  know  that  we  had  focused  on 

2  transmission  to  the  Secretary  at  that  point.    The 

3  Secretary  was  also  chairman  of  the  Oversight  Board  of 

4  the  Resolution  Trust  Corporation.   As  such  in  his 

5  capacity  as  chairman,  he  was  one  of  our  overseers, 

6  one  of  the  heads  of  the  agency  to  which  we  might 

7  report  in  this  situation.    1  would  have  had  lesser 

8  concerns,  because  he  had  an  RTC  function,  about 

9  privileged  information  going  to  the  Secretary. 

10  Q      How  did  you  learn  that  the  ~  who  told  you 

1 1  that  the  transcripts  had  been  provided  to  the  office 

12  of  general  counsel? 

13  A      I  don't  recall.   I  may  have  heard  --  I 

14  know  --  I  don't  recall  if  I  asked  the  question  of 

15  Treasury  IG  or  if  another  member  of  the  RTC  IG  did, 

16  but  the  question  was  asked. 

17  Q      And  you  were  told  that  they  were  provided 

1 8  to  the  Secretary  ~  had  been  provided  to  the 

1 9  Secretary  or  had  been  provided  to  the  office  of 

20  general  counsel? 

21  A      Office  of  general  counsel. 

22  Q      Did  you  make  any  further  inquiry  or  did  you 
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1  learn  anything  further  concerning  the  circumstances 

2  under  which  that  happened? 

3  A      No,  I  don't  icnow  how  it  happened. 

4  Q      Did  you  ask  Franc ine  Kemer? 

5  A      I  believe  at  some  point  that  I  raised  it 

6  because  I  recall  that  at  some  point  I  got  —  and  I 

7  don't  know  when  ~  I  got  a  response  that  the 

8  Secretary  has  designated  someone  within  the  general 

9  counsel's  office  as  his  designee  to  receive  this 

1 0  report,  and  that  was  the  answer,  that  therefore  that 

1 1  was  the  same  as  giving  them  to  the  Secretary. 

12  Q      Did  you  determine  whether  there  was  any 

13  restriction  placed  on  the  handling  of  the  transcripts 

14  within  the  office  of  general  counsel? 

15  A      I  do  not  know  whether  there  was  or  not. 

16  Q      And  again,  just  to  be  clear  that  I  have  an 

1 7  answer  to  this,  did  you  talk  to  Francine  Kemer  about 

18  this? 

19  A      About  placing  the  restriction? 

20  Q      No,  about  the  issue  of  the  transcripts 

21  getting  to  the  Treasury  Secretary's  designee  on  a 

22  rolling  basis? 
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1  A      On  a  rolling  basis? 

2  Q      Yes. 

3  A      1  still  don't  know  how  they  got  them.   I 

4  don't  know  if  they  got  them  on  a  rolling  basis  or 

5  if  ~  I  do  not  how  or  when  they  got  them. 

6  Q      But  you  do  know  or  were  told  that  they  got 

7  them  before  the  draft  report? 

8  A      They  had  them  by  the  22nd,  yes. 

9  Q      Did  you  ever  discuss  that  fact  with 

10  Francine  Kemer? 

1 1  A      Beyond  why  did  they  get  them,  and  I  do  have 

12  a  recollection  of  saying  why  did  you  give  these  to 

13  the  general  counsel's  office. 

14  Q      What  did  she  say? 

15  A      They  were  the  Secretary's  designee,  but  I 

16  don't  know  when  they  got  them,  1  don't  know  if  they 

17  got  them  on  a  rolling  basis. 

1 8  Q      Did  you  come  to  leam  at  any  point  that, 

19  during  the  same  period  of  time,  around  the  21st  or 

20  22nd  of  July,  that  OGE  had  had  a  meeting  at  the  White 

21  House  conceming  the  matter  of  these  contacts  between 

22  the  White  House  and  Treasury  personnel? 
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1  A      No. 

2  Q      When,  in  fact,  was  the  draft  report 

3  transmitted  to  the  Secretary? 

4  A      I  believe  that  was  on  the  22nd. 

5  Q      Now,  1  want  to  be  quite  clear  on  this.    Was 

6  it  your  understanding  that  the  transcripts  which  had 

7  preceded  the  draft  report  in  going  to  the  Secretary 

8  included  RTC  personnel  interviews? 

9  A      That  was  my  understanding  at  that  time,  the 

10  21st  or  22nd. 

11  Q      Is  that  something  that  you  expected  to  be 

12  consulted  upon? 

13  A      Yes. 

14  Q      Did  anyone  ever  offer  an  explanation  about 

15  why  they  didn't  feel  a  need  to  consult  with  you  about 

16  that? 

17  A      No. 

18  Q      Did  you  have  any  discussion  with  Mr.  Adair 

19  about  that  fact? 

20  A      I  believe  that  Mr.  Adair  was  out  of  the 

21  office  at  this  time.    I  don't  think  he  was  there  on 

22  the  22nd.    1  believe  he  —  my  recollection  is  he  was 
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1  out  on  the  22nd  and  the  following  Monday  and  back  on 

2  the  26th,  so  I  had  talked  to  him,  talked  to  him 

3  certainly  afterwards. 

4  Q      What  was  that  conversation? 

5  A      Well,  that  conversation  was  subsumed  in 

6  what  we  found  out  on  the  26th,  which  was  that  they 

7  had  gone  to  the  White  House. 

8  Q      Before  we  get  to  that,  what  was  your 

9  understanding  of  the  purpose  for  which  the  draft 

10  report  was  going  to  the  Secretary? 

11  A      To  my  understanding  ~  my  understanding  was 

12  to  fulfill  the  Secretary's  need  to  have  a  report 

13  prior  to  the  outset  of  the  hearings. 

14  Q      And  you  got  this  understanding  fi-om  whom? 

15  A      I  can't  ~  I  don't  know. 

16  Q      You  were  agreeable,  however,  to  providing 

1 7  that  draft  report  to  the  Secretary  for  purposes  of 

18  informing  him? 

19  A      We  didn't  understand  why  he  needed  it.    We 

20  did  not  understand  why  a  draft  report  should  go  to 

21  the  Secretary,  quite  frankly,  but  the  Treasury  IG  was 

22  adamant  that  that  was  necessary. 
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1  Q      That's  Mr.  Cesca? 

2  A      Yes.    And  that  is  the  way  it  was  angled. 

3  Q      Was  it  your  understanding  that  the 

4  Secretary  or  any  designee  of  the  Secretary  was  to 

5  have  a  role  in  reviewing  the  draft  and  editing  it 

6  before  it  was  submitted  to  OGE? 

7  A      No. 

8  Q      Did  you  ever  come  to  learn  that  happened? 

9  A      I  learned  that  they  reviewed  it,  but  1 

10  didn't  learn  that  until  after  the  fact,  when  we  were 

1 1  preparing  the  final  report. 

12  Q      How  did  you  learn  that?   I'm  skipping 

13  ahead. 

14  A      When  Francine  Kemer  handed  over  a  copy  of 

15  comments  that  she  described  as  office  of  general 

16  counsel  comments. 

17  Q      When  was  this? 

18  A      I  believe  that  was  at  the  meeting  on  the 

19  26th,  I  believe. 

20  Q      And  I  think  maybe  what  we  will  do  is  we'll 

21  move  -- 

22  A      It  could  be  the  28th,  but  1  think  it  was 
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1  the  26th. 

2  Q      We'll  get  to  that  in  a  second.   Let's  move 

3  to  the  26th.    Did  you  have  a  meeting  on  July  26? 

4  A      Yes. 

5  Q      Where  was  it? 

6  A      At  the  RTC  IG's  offices;  we  have  a  large 

7  conference  room  that  we  use. 

8  Q      What  was  the  purpose  of  the  meeting? 

9  A      The  purpose  of  that  meeting  was  to  start 

10  revising  the  draft.    We  were  getting  OGE  comments  by 

1 1  then,  to  start  the  process  of  finalizing  our  report 

12  to  determine  whether  there  was  anything  further  that 

13  needed  to  be  done,  further  questions  that  had  to  be 

14  asked,  any  additional  interviews. 

15  Q      So  in  other  words,  as  of  the  26th,  the 

16  process  of  determining  if  there  needed  to  be  further 

17  interviewing  was  not  completed? 

18  A      No,  it  was  not. 

19  Q      Who  attended  the  meeting? 

20  A      At  that  meeting,  from  RTC  it  was  myself, 

21  Clark  Blight  and  Jack  Adair.    Our  agents,  Dwyer  and 

22  Herlihy,  were  in  intermittently  during  the  course  of 
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1  that  meeting. 

2  From  the  Treasury  IG,  Ms.  Kemer, 

3  Mr.  Cottos,  Mr.  Cesca,  and  my  recollection  is  that 

4  their  Special  Agent  O'Rourke  was  in  and  out  of  the 

5  meeting,  along  with  our  special  agents. 

6  Q      Going  into  the  meeting,  then,  your 

7  understanding  of  what  was  going  to  happen  was  that 

8  comments  from  OGE  were  going  to  be  reviewed,  a 

9  determination  was  going  to  be  made  as  to  what  further 

10  investigation  would  be  done  and  then  you  were  to  plan 

1 1  out  how  to  produce  a  final  report? 

12  A      Yes,  and  we  had  our  own  comments  as  well. 

13  Q      Who  actually  did  the  writing  of  the  report, 

14  the  drafting,  initial  drafting? 

15  A      That  was  done  —  as  I  said,  it  was  done  as 

16  a  chronological,  essentially  as  a  chron  of  contacts. 

17  And  it  was  done  at  various  points  by  various  people. 

18  The  agents  were  having  some  input  to  that  as  they 

19  went  along. 

20  Q      Who  was  actually  writing,  or  who  was 

21  putting  pen  to  paper,  someone  in  Treasury  IG  or  RTC 

22  IG  or  both? 
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1  A      Both,  as  of  the  earlier  time  that  I 

2  mentioned,  as  agents  would  go  along,  they  would  have 

3  some  input.    As  to  the  draft  itself,  that  was  done  — 

4  the  people  with  physical  custody  of  the  disk  were  the 

5  Treasury  people. 

6  Q      Treasury  IG? 

7  A      Yes. 

8  Q      Tell  us  what  occurred  on  the  July  --  at  the 

9  July  -- 

10  A      And  they  were  inputting  changes  to  it. 

1 1  Q      Tell  us  what  occurred  at  the  July  26 

12  meeting. 

13  A      The  first  thing  --  well,  we  were  set  up  in 

14  this  conference  room.    Over  at  one  end  of  the 

15  conference  room,  we  had  a  television  which  was  tuned 

16  into  the  House  hearings,  which  was  how  I  knew  they 

17  started  on  the  26th. 

18  Mr.  Cutler  was  testifying.   Our  meeting 

19  started  prior  to  his  testimony,  at  about  9:30,  and 

20  Mr.  Cesca  started  talking  about  where  they  were,  what 

21  had  been  happening.   And  at  one  point  during  his 

22  statement,  remarks,  he  said  "and  I  got  a  call  over 
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1  the  weekend  saying  that  the  Secretary  wanted  to 

2  release  the  transcripts  to  the  White  House  and  I  said 

3  that  was  okay."   And  he  continued  talking. 

4  I  was  seated  across  the  table  from  both 

5  IGs,  who  were  seated  side  by  side,  and  I  looked  up  at 

6  our  IG,  Mr.  Adair,  in  shock.    And  his  jaw  literally 

7  dropped.    You  have  heard  that  expression.    He 

8  literally  had  that  reaction.   The  RTC  people  were 

9  uniformly  taken  aback,  with  the  exception,  I  believe, 

10  of  Mr.  Blight,  who  had  had  the  experience  of  being 

1 1  taken  aback  about  a  half  hour  before  the  meeting  when 

12  he  learned  of  it  and  he  had  not  had  time  to  relate  it 

13  to  us,  so  we  did  not  know,  the  rest  of  us  did  not 

14  know. 

15  After  a  couple  of  more  statements,  I 

16  interrupted  Mr.  Cesca  and  said  excuse  me,  did  you 

17  just  say  that  the  White  House  has  the  transcripts? 

18  And  he  said,  "yes."    And  then  he  related  how  that 

19  came  about. 

20  Q      Did  he  indicate  he  had  consulted  with 

2 1  anybody  before  he  gave  the  okay? 

22 A      What  he  indicated  was  that  it  happened  late 
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1  on  Saturday  night,  Saturday  I  believe  was  the  23rd. 

2  He  said  he  had  been  out  to  dinner  and  he  came  home  to 

3  find  a  series  of  messages  that,  I  believe  Ed  Knight 

4  had  been  trying  to  contact  him.    He  may  have  also 

5  said  he  had  a  message  from  Francine  Kemer. 

6  He  contacted,  again  I  believe  it  was 

7  Mr.  Knight  and  the  request  was  relayed  to  him  that 

8  they  wanted  to  give  the  transcripts  to  the  White 

9  House.    He  said  he  contacted  Ms.  Kemer,  they  talked 

10  about  it  and  they  decided  to  give  their  consent. 

1 1  Q      Did  he  indicate  why  he  hadn't  previously 

12  contacted  Mr.  Adair  or  you  to  get  your  consent? 

13  A      I  think  —  well,  at  that  point  it  was 

14  obvious  that  we  were  having  a  very  surprised  and 

15  negative  reaction  to  this  statement.   Mr.  Adair  may 

16  have  even  said,  why  didn't  you  call  us.    He 

17  apologized  for  not  calling  us,  said  in  retrospect 

18  perhaps  he  should  have  done  so. 

19  Q      What  else  was  said  about  this? 

20  A      1  think  I  said  something  to  the  effect  of 

21  you  shouldn't  have  done  that.    I  know  I  talked  to 

22  Ms.  Kemer  later,  told  her  1  thought  it  was  a  serious 
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1  mistake  and  that  I  thought  she  was  going  to 

2  ultimately  be  called  upon  to  defend  that  action,  that 

3  I  would  not  do  so.    And  her  response  was  "I'll  have 

4  no  problem  defending  this.    I  think  it  was 

5  appropriate." 

6  Q      When  did  you  have  this  conversation  with 

7  Ms.  Kemer? 

8  A      In  the  hallway  during  one  of  the  breaks  in 

9  the  meeting. 

10  Q      Did  you,  in  the  course  of  this 

1 1  conversation,  say  to  her  in  substance  that  she  had 

12  gone  behind  your  back  to  do  this? 

13  A      I  did  not  use  those  words.    I  believe  I 

14  told  her  I  found  it  incredible  that  they  did  not  even 

15  consult  with  us. 

16  Q      What  did  she  say? 

17  A      She  didn't  really  have  much  of  a  response, 

1 8  except  to  say  that  she  thought  it  was  appropriate  to 

19  have  released  the  transcripts.   And  I  said  we  opposed 

20  this  all  along,  and  we  don't  think  it's  appropriate, 

21  but  it  was  done.    At  this  stage  it  was  done. 

22 Q      Did  she  offer  any  explanation  about  why  she 
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1  hadn't  been  able  to  contact  you? 

2  A      No. 

3  Q      Are  you  reachable  through  some  kind  of 

4  central  system  at  the  RTC  so  if  somebody  needs  you  on 

5  a  weekend,  they  can  beep  you,  or  is  there  a  central 

6  facility  that  can  get  you? 

7  A      No.    I  was,  however,  home,  as  was  Mr.  Adair 

8  that  day.   There  was  no  statement  that  ~  there  was 

9  no  attempt  made  to  reach  us. 

10  Q      She  didn't  suggest  she  attempted  to  reach 

1 1  you? 

12  A      No. 

13  Q      During  the  course  of  this  meeting,  did 

14  anybody  indicate  when  the  transcripts  had  been 

15  transmitted? 

16  A      As  I  said,  Mr.  Cesca  said  he  got  the  phone 

17  call  about  10:30  at  night.    That's  the  only  reference 

18  to  --  on  Saturday.   That's  the  only  reference  to 

19  time,  and  that's  all  I  know  about  the  timing. 

20  Q      Did  you  learn  at  that  meeting,  or  at  any 

21  other  meeting,  physically  how  it  is  those  transcripts 

22  got  over  to  the  White  House? 
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1  A      No.    I  saw  a  copy  of  a  transmittal  memo 

2  that  was  signed  by  Stephen  McHale,  and  that's  all  I 

3  know  about  it. 

4  Q      I'm  going  to  show  you  what's  been  marked  as 

5  6877  for  identification.   Is  this  a  letter  that 

6  you've  seen,  \hat  you  have  just  referred  to? 

7  A      Yes. 

8  Q      When  did  you  first  see  it? 

9  A      I  don't  know  exactly.   Sometime  after  the 

10  meeting  on  the  26th  or  perhaps  at  the  meeting  of  the 

1 1  26th,  we  learned  that  there  was  a  transmittal  and  we 

12  requested  a  copy  of  it.    We  have  produced  to  the 

13  committee  our  copy  of  this.    It  is  notable  because  it 

14  was  a  very  poor  fax  and  there's  a  couple  of  lines 

15  that  are  hard  to  read  but  they  are  readable.  That 

16  may  show  when  it  was  faxed  to  us.    I  don't  remember 

17  which  day  it  was. 

1 8  Q      You  heard  from  Mr.  Cesca  that  he  was  called 

19  after  10:30  at  night  on  Saturday,  July  23? 

20  A      He  was  called  before  then  but  he  said  he 

21  got  home  at  about  10:30.    He  had  been  out  to  dinner 

22  and  he  had  no  beeper  with  him  so  they  were  not  able 
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1  to  reach  him  before  then. 

2  Q      And  that's  July  23? 

3  A      Yes,  sir. 

4  Q      Did  you  ever  come  to  learn  that  in  fact  ~ 

5  let  me  withdraw  the  question. 

6  Who  is  Stephen  McHale? 

7  A      He  is  an  attorney  within  the  office  of 

8  general  counsel;  according  to  the  title  on  this,  he's 

9  a  deputy  assistant  general  counsel. 

10  Q      Was  he  involved  at  all  as  counsel  to  the 

1 1  inspector  general? 

12  A      No. 

13  Q      Was  he  involved  at  all  in  your 

14  investigation? 

15  A      No. 

16  Q      Did  you  have  any  knowledge,  until  you  saw 

17  this  letter,  that  he  was  involved  in  handling  the 

1 8  transcripts? 

19  A      No. 

20  Q      Do  you  know  if  he  was  in  fact  the 

21  Secretary's  designee? 

22  A      I  do  not  know. 
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1  Q      Do  you  know  whether  this  letter  of  July  23, 

2  1994  was  actually  sent  —  and  the  accompanying 

3  documents  were  actually  sent  even  before  Mr.  Cesca 

4  was  consulted? 

5  A      I  have  no  knowledge  as  to  when  it  was  sent. 

6  Q      Would  you  agree  with  me  that,  for  it  to 

7  have  been  sent  after  Mr.  Cesca  was  consulted,  it 

8  would  have  to  have  been  sent  around  1 1:00  at  night  on 

9  July  23? 

10  A      If  Mr.  Cesca's  statement  to  us  was  correct, 

11  after  10:30  anyway. 

12  Q      Did  Mr.  Cesca  indicate  to  you  that  he 

13  had  ~  after  he  had  gotten  in  touch  with  Mr.  Knight, 

14  he  called  Ms.  Kemer? 

15  A      That  is  my  understanding. 

1 6  Q      And  then  after  that,  he  had  to  get  back  in 

17  touch  with  Mr.  Knight? 

18  A      That  is  my  understanding. 

19  Q      What  else  was  said  in  the  meeting  on  the 

20  26th? 

21  A      Well,  we  started  working  on  the  report.    We 

22  had  changes  that  we  wanted  made.   We  also  discussed 
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1  who  else  would  be  interviewed.   We  wanted  to 

2  interview  Ken  Ludwig  because  of  a  report  that  had 

3  appeared,  1  believe  over  the  weekend,  in  the  papers 

4  that  there  had  been  a  contact  at  the  so-called 

5  Renaissance  Weekend  meeting  that  we  had  not  heard  of 

6  before,  so  we  thought  we  had  to  interview  him. 

7  OGE  had  a  lot  of  suggested  changes, 

8  questions.    We  concluded  that  we  had  to  pose  some 

9  additional  questions,  I  believe  to  RTC,  to  some  of 

10  the  RTC  personnel,  those  sorts  of  things.    It  was  a 

1 1  long  meeting.    We  went  through  a  lot  of  detail  on  the 

12  next  —  what  the  next  draft  of  our  report  would  look 

13  like. 

14  OGE's  comments  were  going  —  they  were 

15  viewing  our  report  as  that  which  was  necessary  to 

16  render  their  opinion,  therefore  there  were  things 

1 7  that  were  in  the  transcripts  that  were  not  focused  — 

18  that  were  not  in  our  report  that  they  wanted  in 

19  there.   They  had  several  pages  of  comments. 

20  Q      When  did  you  learn  during  the  course  of  the 

21  meeting  on  the  26th  that  the  office  of  general 

22  counsel  was  weighing  in  as  editors  of  the  report? 
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1  A      I  can't  recall  exactly  when. 

2  Q      How  did  it  come  up? 

3  A      Francine  Kemer  had  a  document  that  I 

4  believe  we  got  on  the  26th  that  she  described  and 

5  that  may  have  been  entitled  "comments"  —  "office  of 

6  general  counsel  comments,"  or  had  an  attorney's  name 

7  on  it.    She  certainly  identified  them  as  office  of 

8  general  counsel  comments. 

9  Q      Was  that  the  first  time  you  learned  that 

10  the  general  counsel  was  going  to  have  input  into 

1 1  this? 

12  A      Yes. 

13  Q      What  was  your  reaction? 

14  A      Having  been  surprised  by  finding  out  that 

15  the  White  House  had  the  transcripts,  the  surprise  was 

16  of  a  lesser  degree,  I  suppose,  but  I  recall  someone 

17  saying  "why  is  your  general  counsel  commenting  on  our 

18  report?"   I  said  --  and  1  think  the  answer  back  was 

19  that  was  the  Secretary's  designee.   Our  reaction  to 

20  that  is  why  are  they  commenting  on  your  report.    But 

21  the  comments  were  there  and  we  looked  at  them. 

22 Q      As  of  this  point  in  time,  were  you  aware 
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1  that,  in  the  course  of  the  investigation,  there  was 

2  evidence  that  the  Secretary  himself  had  conversations 

3  with  Mr.  Altman  and  Ms.  Hanson,  conversations  in 

4  which  Mr.  Altman  and  Ms.  Hanson  themselves  were  in 

5  sharp  dispute  so  that  he  was  in  fact  a  fact  witness 

6  in  the  matter? 

7  A      We  interviewed  the  Secretary,  we  considered 

8  him  a  fact  witness. 

9  Q      Did  you  participate  in  the  interview? 

10  A      Oh,  no.    Personally?  No.^ 

1 1  Q      But  you  knew  he  was  a  fact  witness? 

12  A      Yes.    The  RTC  IG  was  fairly  insistent  that 

13  he  be  interviewed. 

14  Q      And  he  knew  that  one  of  the  issues  was  the 

15  content  of  the  meeting,  what  had  been  said  in  the 

16  meeting  in  which  Ms.  Hanson  had  a  version,  Mr.  Altman 

17  had  a  version? 

18  A      I  would  have  ~  I'm  aware  that  that  became 

19  an  issue.    1  would  have  to  go  back  and  look  at  his 

20  interview  to  recall  what  1  knew  then,  and  1  have  not 

21  gone  back  and  looked  at  the  substance  of  this  report. 

22  Q      You  knew  that  Mr.  Steiner,  the  Secretary's 
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1  chief  of  staff,  was  a  subject  of  this  investigation? 

2  A      Yes. 

3  Q      Would  you  agree  with  me  that  whatever  -- 

4  putting  aside  whether  it  would  ever  be  appropriate 

5  for  the  Secretary  or  his  designee  to  be  editing  an  IG 

6  report  that  was  going  to  OGE,  in  this  case  the 

7  Secretary's  office  itself  was  in  fact  involved  in  the 

8  very  underlying  subject  matter  of  the  investigation. 

9  MR.  PORTNOY:    I  would  just  like  the  record 

10  to  be  clear,  you're  asking  whether  it's  ever 

1 1  appropriate,  and  I  would  just  like  the  record  to 

12  clarify  whether  you're  asking  her  in  her  personal 

13  opinion  or  in  some  professional  — 

14  MR.  CHERTOFF:    In  her  opinion  based  on  her 

15  experience. 

16  BY  MR.  CHERTOFF: 

17  Q      You  would  agree  with  me  it  was  especially 

18  inappropriate  where  the  Secretary's  office  itself  was 

19  in  fact  part  of  the  transactions  that  were  being 

20  looked  at? 

21  A      That  would  cause  me  concern,  and  did. 

22 Q      Did  you  have  any  discussion  afterwards 
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1  concerning  your  reaction  to  the  edits  being  suggested 

2  by  the  office  of  general  counsel? 

3  A      Well,  we  looked  at  what  they  suggested, 

4  most  of  which  was  rejected.   But  quite  honestly, 

5  there  were  instances  in  which  they  —  a  couple  of 

6  occasions  they  wanted  ~  they  suggested  changes  in 

7  phraseology  that  were,  in  fact,  not  ultimately 

8  accepted  but  pointed  out  to  us  that  we  may  have 

9  phrased  things  incompletely  or  without  the  greatest 

10  of  accuracy.  And  we  resolved  that  by  pulling 

1 1  quotations  from  the  transcripts. 

12  Q      Did  you  ever  come  to  learn  that  there  was 

13  actually  a  review  team  that  was  looking  over  this  -- 

14  A      I  don't  know  how  the  comments  were 

1 5  prepared. 

16  Q      Did  you  have  any  idea  who  participated  in 

17  preparing  the  comments? 

18  A      I  do  not. 

19  Q      Is  there  anything  ~ 

20  A      Wait  a  minute.    1  may  have  heard  the  name 

21  Schmalzbach  in  connection  with  that. 

22  Q      You  knew  Mr.  Schmalzbach  to  be  a  member  of 


467 

135 

1  the  general  counsel's  office? 

2  A      Yes,  but  that's  a  fairly  vague 

3  recollection. 

4  Q      Is  there  anything  else  about  the  meeting  on 

5  the  26th  that  you  haven't  told  us  about  that  you 

6  recall? 

7  A      Well,  as  I  said,  we  had  the  television  on 

8  for  the  hearings  and  we  had  very  bluntly  indicated  to 

9  the  Treasury  people  that  we  thought  that  the  decision 

10  to  issue  —  to  release  those  transcripts  would  be 

1 1  problematical  to  us  and  to  them  in  the  future.   And 

12  within  moments  of  our  indicating  that,  Mr.  Cutler  was 

13  testifying  and  saying  that  he  had  seen  Ellen  Kulka's 

14  transcript,  1  believe,  at  which  point  --  well,  it  was 

15  obviously  at  that  point  public  knowledge  almost 

16  immediately  after  we  had  learned  of  it.    I  have  a 

17  rather  good  recollection  of  that  as  well. 

18  MR.  PORTNOY:    I  gather  you  will  go  a  fair 

19  bit  longer  today? 

20  MR.  CHERTOFF:    1  won't  be  terribly  longer 

21  for  me.    I  can  see  finishing  in  about  40  minutes. 

22 MR.  PORTNOY:    Completely? 
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1  MR.  CHERTOFF:    My  stuff,  yes. 

2  MR.  GIBSON:    1  think  we've  been  going  off 

3  the  record. 

4  MR.  CHERTOFF:    Sure. 

5  (Discussion  off  the  record.) 

6  (Whereupon,  at  12:50  p.m.,  the  deposition 

7  was  recessed,  to  be  reconvened  at  1:30  p.m.  this  same 

8  day.) 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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1  AFTERNOON  SESSION  (1:34  p.m.) 

2  Whereupon, 

3  PATRICIA  M.  BLACK 

4  resumed  the  stand  and,  having  been  previously  duly 

5  sworn,  was  examined  and  testified  further  as  follows: 

6  EXAMINATION  (Continued) 

7  BY  MR.  CHERTOFF: 

8  Q      Now,  after  this  meeting  on  the  26th,  did 

9  you  have  any  discussion  concerning  the  public 

10  reaction  that  there  might  be  to  the  disclosure  of  the 

1 1  transcripts  and  the  way  in  which  the  RTC  would 

12  handle  --  the  RTC  IG  would  handle  any  public  inquiry 

13  or  press  inquiry  concerning  the  transcripts? 

14  A      Well,  we  certainly  had,  amongst  the  RTC  IG 

15  personnel,  discussions  about  the  transcripts,  and  at 

16  one  point,  I  believe  on  the  26th,  we  got  an  E-mail 

17  from  our  press  officer.  Jack  Adair  got  the  E-mail 

18  from  our  press  officer,  Steve  Katsanos,  basically 

19  saying  I  thought  you  guys  didn't  release  parts  of 

20  investigative  materials  as  you're  going  on  with  your 

21  investigation. 

22 And  when  Jack  got  that  message,  he  came 
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1  into  my  office  and  said,  I  want  you  to  look  at 

2  something  on  my  computer  screen.  And  I  saw  that,  and 

3  .  we  talked  about  how  to  respond  to  it  because  Katsanos 

4  considered  it  possible  that  he  was  going  to  get  press 

5  inquiries  on  it.    And  we  responded  by  simply  saying 

6  that  we  released  transcripts  of  interviews  only  to 

7  the  interviewee,  and  it  was  the  Treasury  IG's 

8  decision  to  release  the  transcripts  to  the  White 

9  House,  we  did  not  know  about  it  until  that  morning. 

10  Q      Now,  1  want  to  show  you  what's  been  marked 

1 1  as  Exhibit  6054  for  identification  and  ask  you 

12  whether  you  have  ever  seen  that. 

13  A      Yes,  I  have. 

14  Q      A  couple  of  references  I  want  to  ask  you 

15  about.   One  is  a  reference  obviously  to  the 

16  discussion  on  the  26th  of  July  concerning  the  draft 

17  where  it  says  in  an  E-mail  "I  suppose  in  their  wisdom 

18  and  haste.  Treasury  folks  decided  not  to  even  mention 

19  the  Ludwig  contact." 

20  What  do  you  remember  from  the  26th  of  July 

21  as  being  the  conversation  relative  to  the  Ludwig 

22  contact? 
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1  A      There  was  only  disagreement  as  to  whether 

2  or  not  we  needed  to  interview  Mr.  Ludwig  concerning 

3  the  contact  that  I  referred  to  earlier  that  had  been 

4  reported  in  the  press,  I  believe  over  that  weekend. 

5  In  general,  the  RTC  personnel,  without  exception,  the 

6  RTC  personnel  wanted  to  interview  Mr.  Ludwig.    The 

7  Treasury  people,  by  and  large,  did  not  think  it  was 

8  necessary.   I  don't  know  if  that  was  uniform  on  their 

9  part,  though. 

10  Mr.  Switzer  was  out  of  the  office  during 

1 1  this  period  of  time,  and  he  was  communicating  by 
computer  also.    I  believe  the  decision  was  made  at 
the  meeting  on  the  26th  to,  in  fact,  interview 
Ludwig.    So  Steve  was  commenting  on  the  earlier 
draft,  which  when  he  left  town  he  had  taken  with  him, 
and  it  did  not  reference  the  Ludwig  contact.   I  don't 
know  that  we  knew  about  it  at  that  point.    Maybe  we 
did  ahead  of  time.    I  can't  remember  when  we  found 
out  about  it  exactly,  but  it  certainly  was  an  issue 
by  the  26th. 

And  I  think  we  had  decided  by  then  --  we 
had  gotten  them  to  agree,  and  OGE  weighed  in  also  in 

140 

1  saying  that  you  should  interview  him.    Steve  was  not 

2  aware  of  that  at  that  point. 

3  Q      What  was  the  reasoning  behind  the  two 

4  positions  about  whether  Mr.  Ludwig  ought  to  be 

5  interviewed? 

6  A      Well,  our  reasoning  was  it's  another 

7  contact  you  have  to  deal  with. 

8  Q      What  was  the  argument  against  it? 
A      They  did  not  think  it  was  relevant  but  I 

cannot  recall  why.    And  there  was  a  time  factor. 
They  wanted  to  get  finished. 

Q      So  again  the  time  issue  weighed  into  the 
decision? 

A      Yes.    Well,  not  into  the  decision  because 
we  did  the  interview. 

Q      It  weighed  into  their  position? 

A      Yes. 

Q      Now,  there's  also  a  reference  to  "Pat  and 
Jack  have  shared  their  E-mail  traffic  with  me  about 
Treasury  OGE  sharing  copies  of  transcripts  with  the 
White  House.    Does  that  action  possibly  violate  the 
brand-new  White  House  rules  about  what  they  will  and 
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1  will  not  do  in  connection  with  investigations  by 

2  regulatory  or  law  enforcement  agencies?" 

3  What  rules  were  those? 

4  A      First  of  all,  the  first  sentence  about 

5  sharing  E-mail  traffic  referenced  the  Katsanos  E-mail 

6  series  that  1  had  mentioned  a  moment  ago,  and  the 

7  phrase  "does  that  action"  does  not  refer  back  to  the 

8  E-mail  traffic  but  rather  to  the  sharing  of 

9  transcripts. 

10  0      The  sharing,  I  understand  that. 

1 1  A      Mr.  Cutler  announced  that  the  White  House 

12  had  in  place  new  regulations  concerning  disclosure  of 

13  information  in  the  situations  referenced  by  Steve 

14  here;  that  is  to  say,  with  regard  to  investigation  by 

15  regulatory  and  law  enforcement  agencies.   I  believe 

16  that  was  announced  in  his  testimony  on  the  26th. 

17  It's  possible  that  it  was  announced  prior  to  that 

18  time.   And  Steve's  question  was,  does  the  sharing  of 

19  the  transcripts  run  afoul  of  the  new  procedures. 

20  Q      Did  anybody  ever  pursue  that  question? 

21  A      1  don't  believe  so.    You  need  to  realize 

22  that  very  shortly  after  this  disclosure,  the 
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1  independent  counsel  indicated  that  he  was  going  to 

2  look  into  it. 

3  Q      What  was  your  understanding  —  withdraw  the 

4  question. 

5  Were  you  ever  consulted  or  was  there  any 

6  discussion  with  you  concerning  the  request  that  the 

7  Senate  Banking  Committee  had  made  to  see  the 

8  transcripts  and  the  report? 

9  A      Yes. 

10  Q      Tell  us  about  those  conversations. 

11  A      It  jumps  ahead  a  little  bit.    On  the  28th 

12  there  was  a  marathon  meeting,  also  held  at  the  RTC 

13  IG's  office  in  our  conference  room,  where  the  report 

14  was  being  finalized.   At  least  at  that  point,  and 

15  perhaps  even  before  that,  Francine  had  indicated  to 

16  me  that  she  was  in  contact  with  Congress  which  wanted 

17  copies  of  our  report.    The  report  was,  in  fact, 

18  physically  reproduced  at  Treasury,  Treasury  binding 

19  and  printing  it  up.    And  Francine  indicated  to  me 

20  that  she  would  take  care  of  dealing  with  Congress, 

21  and  I,  in  fact,  to  that  point,  had  not  had  any 

22  contact  with  anyone  in  Congress  on  this  issue. 
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After  the  report  had  been  issued,  I  believe 
by  letter  dated  the  3 1  st  of  July  from  Senator  Riegel 
and  by  letter  dated  August  1,  I  believe,  from 
Congressman  Gonzalez,  there  were  requests  made  to  the 
IGs  —  I  can't  remember  if  they  were  directed  to 
Treasury  or  jointly,  or  if  in  fact  one  of  them  did  it 
one  way  and  the  other  another  —  for  copies  of  the 
unredacted  transcripts.   1  saw  those  letters,  I 
believe  on  August  1.    The  31st  was  a  Sunday,  so  I 
believe  I  saw  them  on  August  1 . 

I  contacted  Ellen  Kulka  and  told  her  that  I 
had  gotten  that  request,  that  we  had  gotten  those 
requests  and  how  did  RTC  feel  about  that,  the 
privileges  asserted  in  the  redacting  process  were 
those  of  the  RTC.    And  there  was  some  indication  at 
first  that  RTC  wanted  an  actual  subpoena  from  the 
committee  before  they  would  turn  over  that  material 
or  before  they  wanted  us  to  turn  it  over.    And  I 
believe  there's  an  E-mail  that  I  have  produced  to  you 
that  indicates  that  we  were  hesitant  to  require  a 
subpoena  from  Congress  because  of  the  IG's  obligation 
under  the  IG  Act  to  turn  information  over  to 


Congress,  and  would  it  not  be  sufficient  to  require 
something  less  than  that  from  the  committee. 

1  then  had  a  conversation  with  Andy  Tomback 
who  was  a  deputy  general  counsel  and  somebody  else  I 
can't  remember  ~  there  was  another  person  on  the 
line  with  Andy  --  where  they  said  we  don't  really 
think  that  a  subpoena  is  required.   You  can  just  say 
that  you're  acting  as  though  you  were  under 
subpoena.   The  committee  has  the  authority  to  issue 
one. 

And  those  conversations  and  E-mails 
occurred  on  August  1st  and  2nd.    Also  on  August  1st 
and  2nd,  I  was  talking  to  committee  staff,  there  was 
a  woman  lawyer  from  Senate  Banking,  Maloney  or  ~ 

Q      Beth  Maloney? 

A      Yes.    I  got  her  once.   And  the  Senate,  of 
course,  was  in  the  midst  of  hearings  and  things  were 
fairly  chaotic,  but  I  did  get  her  once  after  I  had 
talked  to  Kulka,  but  before  I  had  talked  to  Tomback, 
and  I  had  expressed  concerns  to  her.    I  had  pointed 
out  that  the  Senate  had  —  both  sides  of  the  aisle 
had  backed  off  on  questioning  concerning  the 
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1  underlying  investigation  and  were  very  careful,  in 

2  fact,  to  avoid  that.   That's  exactly  what  the 

3  redactions  were,  and  she  said  yeah,  I  can  tell  that 

4  by  the  context,  and  I  have  drawn  my  own  conclusions 

5  as  to  what  it  must  have  said. 

6  I  expressed  reluctance  to  physically  send 

7  those  documents  up.    We  left  it,  well,  maybe  we'll 

8  work  something  else  out  or  maybe  the  Senator  will 

9  insist  on  physical  copies.   My  reaction  is  if  he 

10  insists,  he  will  get  them;  if  the  committee  insists, 

1 1  the  committee  will  get  them. 

12  I  had  a  similar  conversation  with  the  House 

13  side  but  on  the  House  side,  reached  a  resolution  with 

14  the  staff,  not  with  Chairman  Gonzalez  himself  but 

15  with  his  staff,  that  they  thought  it  would  be 

16  adequate  if  we  made  the  unredacted  transcripts 

17  available  to  them,  and  they  would  come  and  look  at 

18  them  if  they  felt  they  needed  to.    By  then  they  had 

19  also  pretty  well  figured  out  what  the  content  was. 

20  So  on  August  3rd  —  I  tried,  subsequent  to 

21  my  conversation  with  Tomback  where  I  relayed  what  the 

22  House  was  willing  to  accept,  1  said  I  don't  know  if 
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1  the  Senate  will  accept  it  or  not,  and  for  that 

2  matter,  I  don't  know  that  the  chairman  will  accept 

3  it.   That's  what  his  staff  said  they  thought  he  would 

4  accept,  but  that's  tentatively  where  we're  going, 

5  that  we  will  make  it  available  to  the  committee  and 

6  its  staff  in  our  offices.   And  he  said  that  would  be 

7  great  and  I  said  but  if  they  push,  we're  intending  to 

8  produce  it.   And  he  said  well,  if  you  have  to,  you 

9  have  to,  RTC  understood  that,  as  long  as  we  asserted 

10  all  the  privileges  and  ask  that  it  be  kept  extremely 

1 1  confidential. 

12  So  in  a  letter  back  that  I  drafted  to  both 

13  committee  chairmen,  that  was  exactly  what  we  offered 

14  and  said  if  this  is  not  acceptable  to  you,  let  us 

15  know,  and  that  went  out  August  3.    We  never  heard 

16  anything  back  from  anyone  ~  with  the  exception  of 

1 7  some  months  later,  a  member  of  the  minority  staff  on 

1 8  the  Senate  side  asked  to  come  and  review  the 

19  transcripts,  and  we  did  make  those  available  after 

20  confirming  that  he  was  on  committee  business. 

21  Q      I  would  like  to  direct  your  attention  now 

22  to  July  28,  what  you  have  described  as  the  marathon 
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meeting.   Where  did  that  take  place? 

A      That  took  place  in  Rosslyn  in  our 
conference  room  at  the  IG's  office. 

Q      Who  was  present? 

A      Present  in  that  one  were  for  the  RTC, 
myself,  Clark  Blight,  Jack  Adair,  Joan  Dwyer,  Sarah 
Herlihy  and  part  of  the  time  Phyllis  Reed,  who  is  a 
secretary.   Her  role  was  inputting  data,  changes  on 
the  report. 

On  the  Treasury  side,  Kemer,  Cottos  and 
Cesca. 

Q      What  was  the  purpose  of  the  meeting? 

A      Okay,  but  ~ 

Q      I'm  sorry,  I  didn't  mean  to  cut  you  off. 

A      Also  at  one  point  Ellen  Kulka,  general 
counsel,  came  over  and  spoke  to  a  group  consisting  of 
Adair,  myself,  Kemer  and  Cesca;  and  I  believe  she 
had  ~  well,  she  did  have  RTC  legal  personnel  with 
her,  and  I  think  they  were  attorneys  by  the  name  of 
Orr,  Binkley  and  Carter. 

MR.  PORTNOY:    Could  you  spell  that  second 
name,  please. 
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THE  WITNESS:    B-i-n-k-1-e-y. 
BY  MR.  CHERTOFF: 

Q      What  was  the  purpose  of  the  meeting? 

A      The  purpose  of  the  meeting  was  to  finalize 
the  report. 

Q      And  it  was  a  long  meeting. 

A      Very. 

Q      Let  me  ask  you  first  what  discussion  there 
was,  if  any,  concerning  the  issue  of  transcripts  and 
transcripts  having  been  furnished  either  to  the 
Secretary  or  to  the  White  House. 

A      I  don't  remember  a  lot  of  discussion  about 
that  at  this  point.    I  mean,  that  was  over  and  done 
with,  and  there  was  not  a  thing  to  be  done  about  it. 
There  were  people  references  again  that  we  thought 
that  was  going  to  cause  problems,  as  a  separate 
topic. 

There  arose  the  issue  ~  to  the  best  of  my 
recollection,  for  the  first  time,  it  was  either  at 
that  meeting  or  perhaps  in  some  phone  calls  the  day 
before,  that  Secretary  Bentsen  wanted  to  release  the 
report  and  the  transcripts  publicly  with  the  OGE 
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1  opinion.    At  that  point  we  knew  we  had  to  redact 

2  those  transcripts,  there  was  information  that  was  not 

3  appropriate  for  public  release  at  that  point.    So  ~ 

4  Q      Let  me  stop  you  a  second.   Before  that  time 

5  you  had  never  performed  the  function  of  redacting  the 

6  transcripts? 

7  A      Oh,  no. 

8  Q      And  certainly  you  didn't  redact  the 

9  transcripts  that  were  sent  up  to  Secretary  Bentsen? 

10  A      No. 

11  Q      And  certainly  you  didn't  redact  the 

12  transcripts  that  went  over  to  the  White  House? 

13  A      I  did  the  redactions.   They  were  not  done 

14  until  the  29th  -- 

15  Q      Back  to  the  discussion  of  the  redactions. 

16  A      —  the  28th.    There  had  been  discussions 

17  before,  during  the  course  of  this  investigation, 

18  about  confidential  material  being  referenced  in  those 

19  transcripts,  and  there  had  been  discussions  about  the 

20  criminal  referral  itself  and  how  we  handled  that 

21  document,  which  we  had  access  to  during  the  course  of 

22  the  investigation. 
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1  And  on  that  issue,  1  advised  our  agents  not 

2  to  release  that  document  even  to  OGE,  and  I  talked  to 

3  OGE  about  that.    I  explained  to  them  that  obviously 

4  that  was  just  critically  sensitive  to  RTC.    RTC  did 

5  not  want  that  document  out  of  its  custody.   And  1 

6  told  OGE  that  1  could  not  understand  why  they  needed 

7  it,  but  that  if  ultimately  they  did,  they  could  come 

8  to  our  offices  and  review  it. 

9  During  the  course  of  the  discussion,  OGE 

10  agreed  that  it  did  not  need  that  document,  and  in 

1 1  fact,  that  it  did  not  even  need  to  review  it.    It 

12  focused  on  the  content  of  the  contacts  instead  and 

13  that  what  the  underlying  document  said  was  not 

14  material  to  the  issues  before  us. 

1 5  So  that  had  occurred  a  couple  of  weeks 

16  before  that  time,  so  we  were  certainly  sensitized  to 

17  the  criminal  investigative  material  being  discussed. 

18  In  addition,  Jane  Ley  had  brought  the  issue 

19  of  privileged  information  up  early  on  in  connection 

20  with  the  transcripts  themselves,  so  when  we  became 

21  aware  that  there  was  now  going  to  be  this  push  to 

22  release  the  documents,  we  said  they  cannot  be 
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released  unredacted. 

I  contacted,  on  the  27th  or  the  28th,  Ellen 
Kulka,  the  general  counsel  of  the  RTC,  and  raised 
this  issue  with  her,  saying  that  I  would  be  willing 
to  do  that  redaction  on  RTC's  behalf  or  she  could  do 
it,  she  and  her  attorneys  could  take  a  first  cut  at 
proposing  redactions  but  the  final  cut  would  be  with 
the  IG,  it  being  our  document. 

She  objected  to  the  release  of  the 
transcripts  at  all.    I  told  her  --  and  this 
conversation  of  a  certainty  occurred  on  the  28th.    I 
told  her  that  I  was  certain  that  they  were  going  to 
be  released  in  some  form.    I  told  her  they  were 
certainly  going  to  be  appended  to  the  report  and 
there  was  a  great  deal  of  pressure  to  get  a  publicly 
released  version  of  the  entire  report,  including  the 
exhibits. 

She  asked  to  come  over  and  make  her  case  to 
the  IGs  personally.    I  said  I  will  call  you  back.   I 
walked  across  the  hall  into  the  conference  room, 
where  the  IGs  were,  and  I  told  them  that  Ellen  Kulka 
wanted  to  come  over  and  talk  to  them,  that  she  was 


very  concerned  about  the  transcripts  being  released 
at  all  and  she  wanted  to  make  her  pitch  directly  to 
the  IGs  personally.   And  they  said  of  course. 

She  came  over  between  1 1:00  and  1 1:30  and 
spoke  to  them  for  about  an  hour. 

Q      In  the  course  of  either  this  conversation 
on  the  28th  or  your  earlier  telephone  calls,  did  you 
indicate  to  her  that  the  transcripts  had  been  sent  to 
the  White  House? 

A      Oh,  she  knew  that.   Cutler  had  proceeded  to 
talk  about  her  very  own  transcript. 

Q      Did  you  have  any  conversation  with  her 
about  that? 

A      Yes. 

Q      When  was  that? 

A      27th  ~  maybe  the  27th,  certainly  the  28th. 

Q      What  did  she  say? 

A      She  was  livid,  she  was  fiirious.    And  I  said 
we  are  most  displeased  ourselves.   It  was  done 
without  our  knowledge  or  acquiescence,  and,  in  fact, 
over  our  expressed  objections. 

Q      Did  she  indicate  to  you  that,  if  she  didn't 
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1  get  satisfaction  on  the  issue  of  the  handling  of  the 

2  transcripts,  she  was  prepared  to  go  to  Congress  and 

3  indicate  that  the  IG's  investigation  was  not  being 

4  allowed  to  proceed  independently? 

5  A      She  indicated  a  willingness  to  go  to 

6  Congress  to  protest.    Whether  it  was  that  the  IG's 

7  investigation  was  not  being  allowed  to  proceed 

8  independently  or  that  that  release  had  adverse 

9  potential  consequences  to  RTC's  investigation,  I 

10  don't  recall. 

1 1  Q      You  relayed  this  conversation  you  had  with 

12  Ms.  Kulka  about  her  willingness  to  go  to  Congress 

13  over  the  issue  of  the  transcripts  to  the  assembled 

14  group  in  the  meeting  on  the  28th? 

15  A      Yes,  I  did  -- 

16  Q      What  - 

17  A      ~  as  a  part  of  she  wants  to  come  over  and 

18  talk  to  you,  and  here's  what  she  is  going  to  have  to 

19  say,  among  other  things. 

20  Q      What  was  the  reaction? 

21  A      As  I  said,  the  reaction  is  tell  her  to  come 

22  over  and  talk  to  us. 
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1  Q      Did  anybody  say  anything? 

2  A      I  don't  recall. 

3  Q      Did  Ms.  Kemer  say  anything? 

4  A      Not  that  I  recall. 

5  Q      Did  she  do  anything? 

6  A      Ms.  Kemer  frequently  ~  well,  before 

7  Ms.  Kulka  —  let  me  back  up. 

8  Ms.  Kemer  frequently  left  meetings  to  make 

9  phone  calls.   That  was  a  pattem.    She  had  asked  me 

10  before  this  meeting  if  there  were  phones  that  she 

1 1  could  use,  and  I  indicated  a  temporarily  vacant 

12  secretarial  station  that  was  available.  And  I 

13  believe  I  told  her  that  if  she  needed  to,  she  could 

14  use  my  phone,  which  was  nearby  the  conference  room  as 

15  well. 

16  She  was  in  and  out  of  those  meetings  a 

17  lot.    That's  the  extent  of  my  recollection.   1  cannot 

18  tell  you  at  what  time  she  left  a  meeting. 

19  Q      Did  you  ever  leam  who  she  was  calling? 

20  A      Not  of  a  certainty,  no. 

21  Q      Let  me  ask  you  this.    Was  there,  in  the 

22  context  of  the  meeting  on  the  28th,  a  need  to  conduct 
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ongoing  negotiations  with  Treasury,  either  the 
Treasury  Secretary  or  the  office  of  general  counsel 
at  Treasury  concerning  the  way  the  transcripts  would 
be  handled? 

A      Not  in  my  view,  no. 

Q      And  who  was  supposed  to  be  the  point  of 
contact  when  the  inspectors  general  reached  their 
decision  concerning  the  transcripts?  Who  was 
supposed  to  be  the  point  of  contact  to  convey  that  to 
the  Secretary  of  the  Treasury? 

A      I  don't  know.    That  was  strictly  between 
them.    We  weren't  conducting  any  such  negotiations 
with  our  agency  at  all. 

Q      But  your  meeting  was  an  internal  meeting 
designed  to  formulate  the  inspectors  general's 
position  on  how  to  handle  the  transcripts? 

A      That  was  one  issue.    We  were  drafting  the 
final  report.    We  were  finalizing  that  report  on  the 
28th. 

Q      Was  there  any  reason  that  you  needed  — 
that  the  group  needed  to  be  in  contact  with  the  White 
House  during  the  course  of  this  meeting? 


A      Not  that  I  can  recall.   However,  I  would 
have  to  look  back  and  see  the  dates  of  any 
transmission  of  changes  of  interviews.    When  I  say 
"changes,"  let  me  —  the  witnesses  were  all 
reviewing  their  transcripts.    If  they  had  any  changes 
to  those  transcripts,  they  were  transmitting  them  to 
us.    I  do  not  ~  the  White  House  people  were 
interviewed  at  the  end  of  the  process,  and  it  is 
possible  that  there  were  transcripts  outstanding  from 
White  House  interviewees.   That  is  also  conceivable 
for  Treasury  and  even  RTC.    I'd  have  to  check  those 
dates. 

Q      Who  were  they  transmitting  these  changes 
to? 

A      Ms.  Kemer,  I  believe. 

Q      Beg  your  pardon? 

A      I  believe  Ms.  Kemer. 

Q      Were  they  transmitting  it  to  her  while  she 
was  in  the  meeting? 

A      I  don't  know  that.    I  do  not  know  whether 
they  had  all  been  transmitted  at  that  point.    I  just 
don't  know  on  the  28th. 
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1  Q      Do  you  remember  incoming  calls  coming  to 

2  her  or  messengers  coming  with  ~ 

3  A      Yes. 

4  Q      ~  okay.    Let  me  break  it  out.    Do  you 

5  remember  incoming  calls  coming  to  her? 

6  A      Yes. 

7  Q      Do  you  remember  messengers  coming  to  her? 

8  A      No.    If  you  mean  by  messenger,  someone 

9  bringing  documents,  not  during  that  meeting.    If  you 

10  mean  someone  bringing  a  message  as  in  a  secretary 

1 1  taking  a  message,  yes,  that  happened. 

12  Q      What  did  Ms.  Kulka  say  at  the  meeting  on 

13  the  28th  to  the  assembly? 

14  A      Now,  at  that  point  there  were  only  four  of 

15  us  there,  and  Ms.  Kulka  and  whoever  she  brought.    The 

16  four  being  the  two  IGs  and  their  counsel.   She  was 

17  absolutely  furious  and  that  was  directed  at  the 

1 8  Treasury  people,  in  essence  saying  how  dare  you 

19  release  RTC  material  and  particularly  how  dare  you  do 

20  so  without  even  consuhing  the  RTC  IG.    She  was 

21  livid.    And  there  was  a  rather  protracted  argument 

22  between  Ms.  Kulka  and  Ms.  Kemer  defending  her 
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1  actions. 

2  Q      What  did  Ms.  Kemer  say  in  defending  her 

3  actions? 

4  A      That  the  investigation  was  essentially 

5  complete  at  that  time  and  that  she  thought  the  action 

6  was  appropriate  and  reasonable. 

7  Q      In  fact,  the  investigation  was  not 

8  completed  as  of  that  time;  isn't  that  correct? 

9  A      That  is  correct,  it  was  not. 

10  Q      Did  she  expand  at  all  in  terms  of  her 

1 1  reasons  as  to  why  she  thought  it  was  reasonable? 

12  A      They  argued  back  and  forth  a  long  time,  but 

13  that's  essentially  the  argument. 

14  Q      Had  you  had  occasion,  between  the  time  you 

15  learned  about  the  transcripts  going  to  the  White 

16  House  on  the  26th  and  the  28th,  to  talk  to  OGE  about 

1 7  the  fact  that  the  transcripts  had  been  sent  over? 

18  A      I  probably  did  but  1  don't  have  a  specific 

19  recollection. 

20  Q      Did  you  talk  to  Jane  Ley? 

21  A      1  probably  did. 

22  Q      Do  you  have  any  recollection  of  her  being 


479 

159 

1  angry  about  it? 

2  A      I  don't  have  a  specific  recollection  of  a 

3  conversation  that  occurred  right  then.    I  know  I've 

4  talked  to  her  either  then  or  subsequently  and 

5  expressed  my  own  dismay,  anger. 

6  0      What  did  she  say? 

7  A      My  recollection  is  she  was  not  pleased 

8  either. 
Q      Did  Ms.  Kemer  ever  indicate  to  you  that 

she  was  communicating  about  what  was  going  on  in  the 
meeting  on  the  28th  with  Mr.  Schmalzbach  back  at  the 
Treasury  Department  in  order  to  get  lobbying  done  at 
the  higher  levels  of  the  RTC? 

A      She  never  indicated  that  to  me. 

Q      Did  you  eventually  learn  that  from 
somebody? 

A      I  learned  that  communications  had  been  made 
for  that  purpose.    I  don't  recall  if  I  learned  of  a 
certainty  that  it  was  Francine  doing  the 
communications,  but  I  saw  an  E-mail  that  referenced 
the  communications. 

Q      Now,  still  focusing  your  attention  on  the 
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28th,  is  there  any  more  discussion  concerning  the 
transcripts  that  you  remember  from  that  day? 

A      Well,  as  I  said,  Ms.  Kulka  came  over  and 
made  her  case  for  nonrelease  of  the  transcripts,  and 
the  IGs  both  agreed  that  the  transcripts  had  to  be  a 
part  of  the  report.   The  way  it  was  written  as  a 
chronology  reference  back  to  the  actual  transcripts 
was  important.    We  had  written  it  with  that 
expectation  for  some  time  now  and  we  could  not  change 
at  this  late  date. 

They  also  said,  pointed  out  that  all  of 
these  materials  were  going  to  be  FOIAble  sooner  or 
later  so  we  may  as  well  deal  with  it  now. 

She  then  took  the  position  that  well,  if 
that's  the  way  it  is,  I  understand  it.    This  document 
is  yours  and  there's  nothing  I  can  do  about  that.    I 
don't  like  it,  but  I  hear  what  you're  saying  and  we 
want  to  propose  redactions  then.    At  least  two  of 
these  people,  at  least  Binkley  and  Carter  were  there 
at  that  time,  maybe,  or  joined  them  later  that  day, 
but  we  said  well,  we  will  put  the  transcripts  in  a 
room  with  you  and  give  you  highlighters  and  a  bunch 
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1  of  yellow  stickles  and  propose  your  redactions.   And 

2  they  did  that.    They  started  immediately. 

3  And  as  I  said,  my  recollection  is  that  two 

4  of  them  were  with  her  at  that  moment  and  that  Mr.  Orr 

5  joined  them  in  progress  later  that  day.   They  worked 

6  from  approximately  noon,  12:30  until  1 1:00  or  so  at 

7  night. 

8  Q      And  did  you  ultimately  then  the  next  day 

9  review  the  redactions  that  they  had  provided? 

10  A      Yes.    I  was  reviewing  them  as  they  were 

1 1  doing  them  also.    We  remained  there  the  whole  day, 

12  leaving  about  midnight. 

13  Q      And  you  made  the  final  decisions  about  the 

14  redactions? 

15  A      Yes.    At  the  time  they  were  reviewing  them, 

16  I  would  come  in  and  talk  with  them  about  how  they 

17  were  going.    If  they  had  a  question,  they  would  come 

18  and  get  me,  and  we  talked  about  what  they  were 

19  proposing.    And  then  ultimately  the  next  day  I  made 

20  the  redactions. 

21  Q      What  was  the  principle  you  used  in  deciding 

22  whether  a  redaction  should  be  taken  or  not? 
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1  A      First  of  all,  I  was  producing  a  publicly 

2  disclosable  document  under  the  rubric  of  FOIA.    This 

3  is  the  document  we  would  turn  over  if  we  had  a  FOIA 

4  request,  so  that  was  the  general  criteria  you  use. 

5  The  RTC's  specific  concerns  were  to  redact 

6  all  information  that  went  to  the  specifics  of  the 

7  criminal  referrals  that  had  not  been  publicly 

8  disclosed  by  the  RTC,  the  fact  that  it  may  have  been 

9  referenced  elsewhere  either  accurately  or 

10  inaccurately  was  not  relevant.   The  relevant  issue 

1 1  was  whether  RTC  had  authorized  that  disclosure. 

12  FOIA,  of  course,  also  has  all  sorts  of 

13  fairly  discretionary,  in  many  instances,  exemptions 

14  and  they  were  not  asserting  those  particularly 

15  heavily.   There  were  privacy  concerns  where 

16  individuals' names  were  mentioned.   The  individuals 

17  who  were  being  interviewed  had,  for  the  most  part,  at 

18  least  for  the  purposes  of  this  investigation,  all  had 

19  passed  into  the  public  figure  type  of  status,  so  not 

20  their  names,  but  names  elsewhere  in  the  reports, 

21  particularly  names  having  to  do  with  the  criminal 

22  investigation  those  were  the  things  that  they  were 
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protecting.   They  were  protecting  the  underlying 
criminal  investigation. 

Q      And  you  approved  those  kinds  of  redactions? 

A      Yes. 

Q      And  then  you  had  the  final  decision  on  what 
was  to  be  redacted? 

A      Yes. 

Q      Now,  you  knew  at  that  point  in  time, 
though,  that  unredacted  versions  of  the  transcripts 
were  in  the  possession  of  the  White  House? 

A      That's  correct. 

Q      During  the  meeting  on  the  28th,  what 
discussion,  if  any,  was  there  concerning  further 
editing  suggestions  from  the  Treasury  general 
counsel's  office  or  the  Secretary  of  the  Treasury? 

A      Those  came  up  again.   We  had  not  ~  I  said, 
we  had  not  made  some  of  the  ones  before,  is  my 
recollection.  Anyway,  they  certainly  came  up,  and  we 
accepted  ones  that  we  thought  were  well-grounded  in 
fact. 

As  I  said  before,  generally  by  expanding  a 

reference  to  include  a  specific  quote  rather  than  a 
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1  paraphrasing  of  it,  but  those  did  come  up,  along  with 

2  OGE's.    OGE  had  further  comments. 

3  Q      Did  anybody  in  this  process  raise  any 

4  objection  to  the  Treasury  Secretary  or  his  designees 

5  actually  having  input  into  the  final  version  of  the 

6  report? 

7  A      As  I  said,  that  had  been  referenced 

8  earlier.  At  that  point  we  were  simply  taking  the 
comments  on  their  own  merits.   And  if  we  thought  they 
had  merit,  we  dealt  with  them;  and  if  they  did  not, 
we  did  not. 

Q      Am  I  correct  in  my  understanding  that,  as 
between  the  two  IG  offices  that  were  pursuing  this. 
Treasury  really  had  more  control  over  the  final 
product? 

A      Control  over  the  final  product? 

Q      Yes.   If  there  was  a  disagreement  about 
whether  something  should  be  put  in  or  not,  that  it 
was  not  reconciled,  that  Treasury  would  ultimately 
make  the  decision? 

A      That  was  certainly  true  as  to  earlier 
drafts  when  they  had  custody  of  the  disk.    This  one 
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1  was  being  done  in  the  room  with  us  and  we  had  the 

2  disk.    A  number  of  our  changes  that  had  been 

3  suggested  before  had  not  made  it  into  that  next 

4  draft.   One  of  the  reasons  that  that  was  being  done, 

5  in  the  room  with  us  at  the  time  was  -  that  was  one 

6  of  those  reasons. 

7  I  don't  recall  any  instance  that  day  on  the 

8  28th  on  which  we  reached  an  irreconcilable 

9  difference. 

10  Q      Do  you  remember  an  occasion  on  another  day 

1 1  when  you  reached  an  irreconcilable  difference? 

12  A      Well,  as  1  said,  we  suggested  changes  and 

13  they  didn't  show  up  in  the  report. 

14  Q      Did  they  make  it  in  the  final? 

15  A      Yes. 

16  Q      Because  you  reinsisted  on  it? 

17  A      Yes.    We  physically  input  them. 

18  Q      When  was  the  final  report  submitted? 

19  A      The  29th. 

20  Q      And  when  is  the  last  time  you  worked  on  it? 

21  A      The  29th. 

22 Q      That  was  in  reviewing  the  redactions? 
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1  A      That's  when  doing  the  redactions. 

2  THE  WITNESS:    Off  the  record? 

3  MR.  CHERTOFF:    Sure. 

4  (Discussion  off  the  record.) 

5  BY  MR.  CHERTOFF: 

6  Q      Back  on  the  record. 

7  A      I  recall  an  instance  on  the  29th  or  the 

8  30th  which  I  had  gone  home,  Jack  Adair  called  me  with 

9  a  question  on  something  that  related  to  that  report. 

10  I  can't  remember  what  the  question  was  but  I  gave  him 

1 1  advice  on  it.    That  could  have  been  ~  I  mean,  if  it 

12  was  on  the  report  itself,  it  had  to  have  been  on  the 

13  29th  because  that  was  when  it  was  finalized. 

14  Q      Now,  after  the  report  was  completed  on  the 

15  29th,  did  there  come  a  time  that  you  learned  that 

16  there  was  controversy  over  the  manner  in  which  the 

17  transcripts  had  been  transmitted  to  the  White  House, 

18  and  that  the  White  House  was  going  to  prepare  a 

19  letter  setting  forth  its  version  of  what  had 

20  happened? 

21  A      Yes. 

22  Q      During  the  next  few  days? 
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A      Yes. 

Q      How  did  you  learn  about  that? 

A      I  believe  I  got  a  phone  call  from  Francine 
Kemer. 

Q      What  did  she  tell  you? 

A      She  told  me  that  Mr.  Cutler  was  issuing  a 
letter  addressing  those  points. 

Q      Why  did  she  call  you  about  that?   What  did 
she  say  to  you  about  why  she  was  calling  you  about 
that? 

A      She  had  gotten  a  call  —  I  believe  she  had 
gotten  a  call  from  the  White  House  or  perhaps  she 
had  --  from  White  House  counsel's  office  or  perhaps 
she  had  initiated  one,  I  don't  know  who  initiated  it, 
where  she  had  learned  of  this,  and  had  some  concerns, 
1  believe,  about  the  accuracy  of  the  letter. 

Q      What  did  she  say  to  you? 

A      She  at  first  said  that  the  letter  was  going 
to  state  something  to  the  effect  that  they  had 
made  --  the  White  House  counsel's  office  had  made 
people  available  and  had  gotten  the  transcripts.   And 

I  said  that's  not  true,  or  at  best,  it's  very 
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misleading  if  it  links  those  two  things  because  I  had 
said  at  the  outset  no,  that  is  not  going  to  be  quid 
pro  quo  and  we're  not  going  to  make  the  transcripts 
available  to  you.    If  that  letter  links  those  two 
events,  it's  just  dead  wrong. 

Q      What  did  Ms.  Kemer  say  in  response? 

A      She  indicated  that  my  recollection  was 
completely  correct,  that  I  had  said  no,  and  that  it 
was  her  understanding  that  the  two  were  not  —  the 
two  events  were  not  so  linked. 

Q      So  what  happened  next? 

A      I  made  a  call  to  Ms.  Sherburne 
immediately.   I  might  have  gone  in  and  talked  to  Jack 
Adair  and  then  made  the  phone  call,  where  I  stated  in 
very  strong  terms  that  I  objected  to  any  such 
linkage,  that  I  thought  it  was  misleading,  and  I 
certainly  hoped  the  letter  didn't  say  that. 

Q      What  did  she  say? 

A      I  didn't  get  her.    I  left  that  as  a  voice 
mail  message.   And  I  got  a  return  call  fairly 
quickly. 

Q      And? 
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1  A      She  said  that  the  two  were  not  linked.    I 

2  told  her  I  wanted  to  see  the  letter  before  it  went 

3  out.    She  said  that  it  had  already  gone  out,  she 

4  thought.    And  I  said  well,  I've  expressed  my 

5  concerns.   I  certainly  hope  the  letter  is  not 

6  misleading  and  she  said  she  hoped  it  was  not  also. 

7  It  was  not  their  intent  to  mislead. 

8  Q      What  was  her  demeanor  in  the  telephone  call 

9  with  you?   Did  she  seem  apologetic? 

10  A      She  seemed  concerned  that  I  was  concerned. 

1 1  Not  hostile  or  anything. 

12  Q      Let  me  show  you  what's  been  marked  as 

13  Exhibit  ~  I'm  sorry,  go  ahead. 

14  A      I  was  going  to  say,  shortly  after  that,  I 

15  received  a  call  from  Francine  who  had  been  called  by 

16  Sherburne  and  we  learned  that  the  letter  had  not  gone 

17  out  and  would  be  transmitted  to  us  before  it  went 

18  out. 

19  Q      Before  we  get  to  that,  let  me  just  show  you 

20  what's  been  marked  as  Exhibit  368  for  identification, 

21  which  is  a  copy  of  an  E-mail  under  your  name.    I 

22  would  ask  you  to  take  a  look  at  it  and  read  it 


1  because  I  have  a  couple  of  questions  I  want  to  ask 

2  you. 

3  While  we're  at  it,  let  me  give  you  Exhibit 

4  6289  for  identification  which  is  the  follow-up 

5  E-mail. 

6  (Witness  reviewed  the  document.) 

7  BY  MR.  CHERTOFF: 

8  Q      Is  this  E-mail  an  accurate  rendition  of 

9  what  occurred  on  or  about  August  3,  1994? 

10  A      Yes,  and  it  was  typed  within  minutes  of  the 

1 1  phone  calls  referenced. 

12  Q      There's  a  reference  here  to  your 

13  conversation  with  Ms.  Sherburne  where  she  called 

14  back,  in  the  middle  paragraph. 

15  A      Uh-huh. 

16  Q      Where  she  indicated  ~  it  indicates  "she 

17  said  that  she  had  not  remembered  a  definitive 

18  refusal."   I  want  to  make  sure  we're  very  clear  on 

19  this.    When  you  had  your  meeting  on  July  5  with 

20  Ms.  Sherburne  and  Ms.  Cheston  and  Ms.  Kemer,  was 

21  your  refusal  about  turning  over  the  transcripts 

22  unequivocal  and  definitive? 
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A      Absolutely. 

Q  Let  me  show  you  what  has  been  marked  as 
Exhibit  6274  through  6276  for  identification  and  1'!! 
ask  you  if  you  recognize  this. 

A      Yes. 

Q      Is  this  a  fax  that  you  sent  to 
Ms.  Sherburne  making  suggested  changes  in  her  letter 
to  conform  with  your  belief  of  what  the  accurate 
state  of  affairs  was? 

A      Yes,  it  is.    Your  copy  has  the  edges  of  the 
words  on  the  fax  sheet  itself  cut  off,  but  that's  it, 
yes. 

Q      The  cover  sheet  —  actually  let  me  switch 
copies  with  you.    1  have  a  cover  sheet  which  I  think 
has  the  full  words  on  it. 

A      Yes,  it  does. 

Q      The  comments  that  are  typed  on  the  cover 
sheet  are  your  comments? 

A      That  is  correct. 

Q      And  would  you  explain  what  was  in  the 
letter  that  troubled  you,  specifically  in  terms  of 
being  misleading? 


A      The  last  paragraph  in  the  letter,  what  was 
page  1  of  the  letter,  appeared  to  me  to  be 
misleading.    It  states  --  one  sentence  in  it 
especially  -  "we  permitted  the  inspectors  general 
jointly  to  take  sworn  deposition  of  all  the  White 
House  officials  they  wanted  and  we  requested  copies 
of  all  deposition  transcripts." 

Both  halves  of  those  statements  are  true 
but  when  linked  are  misleading  in  that,  yes,  they 
provided  everyone  that  we  wanted;  yes,  they  did 
permit  the  depositions  to  be  sworn;  and  yes,  they  did 
ask  for  copies  of  the  transcripts,  but  they  were 
refused  at  the  time  that  that  happened.   And  I 
thought  to  make  it  ~  this  appears  to  indicate  that 
there  was  not  a  refusal,  and  I  believed  that  the  two 
had  to  be  completely  unlinked  in  order  to  be 
accurate.  The  time  between  the  agreement  to  make  all 
the  witnesses  available  and  the  time  at  which  they 
got  the  transcripts,  never  with  the  RTC  IG's 
permission  but  with  the  Treasury  IG's  permission,  was 
a  period  divided  by  several  days,  about  three  weeks. 

Q      It's  also  correct  that  the  original  letter 
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as  presented  here  suggests  that  both  inspectors 

2  general  received  the  request  to  furnish  the 

3  depositions? 

4  A      Yes. 

5  Q      Whereas,  in  fact,  the  ultimate  request 

6  which  led  to  the  depositions  being  turned  over  was 

7  not  transmitted  to  the  RTC? 

8  A      That's  correct.   We  both  did  receive  a 

9  request  but  one  of  us  refused  it. 

10  Q      Now,  let  me  show  you  what's  been  marked  as 

1 1  Exhibits  6268  and  69  for  identification,  which  is  a 

12  signed  letter  by  Mr.  Cutler.   And  let  me  direct  your 

13  attention  to  the  last  two  paragraphs  on  page  1,  which 

14  is  6268,  and  ask  you  whether  that,  in  fact,  embodies 

15  the  correction  that  you  wanted. 

16  A      Not  precisely,  in  that  I  had  suggested  on 

17  my  letter  that  the  division  -  that  that  sentence 

18  stop  with  all  the  White  House  officials  they  wanted, 

19  period,  and  a  new  paragraph  start,  and  that  was 

20  done. 

21  My  suggested  wording,  which  was  true  -- 

22  which  reflected  my  knowledge  as  of  the  time  I  wrote 
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1  that,  and  until  just  a  few  minutes  ago,  was  a 

2  statement  that  on  July  23,  we  requested  copies  of  all 

3  the  depositions,  I  believed  that  to  be  true  until  a 

4  couple  of  hours  ago  when  you  showed  me  an  E-mail  that 

5  indicated  to  the  contrary.   And  I  had  also  linked 

6  that  to  that  they  had  gotten  --  to  the  fact  that  they 

7  got  the  transcripts  from  the  office  of  the 

8  Secretary.  And  what  they  --  so  they  divided  it 

9  somewhat  differently,  saying  we  requested  copies  of 

10  all  deposition  transcripts  from  the  office  of  the 

1 1  Secretary.  On  July  23  Treasury  provided. 

12  Q      Did  you  see  this  version  of  the  letter 

13  before  it  was  sent  out? 

14  A      No,  I  did  not.    I  should  elaborate  on  that 

15  last  statement.   I  did  not  see  that  but  I  think 

16  they  --  fairly  speaking,  that  did  address  my 

17  concerns. 

1 8  Q      Did  you  ever  hear  any  information 

19  concerning  the  investigative  files  of  the  inspectors 

20  general's  investigation  being  released  outside  of  the 

21  custody  of  the  inspectors  general,  putting  aside  the 

22  transcripts  of  depositions? 
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A      No.    Again,  also  you  have  to  put  aside  OGE. 

Q      That's  right,  other  than  to  OGE  or  within 
the  two  inspectors  general  offices.   Have  you  ever 
heard  of  a  release  of  the  investigative  file,  apart 
from  what  we  have  discussed  in  terms  of  the 
depositions,  to  anybody  outside  of  the  two  inspectors 
general  offices  and  the  OGE? 

A      Eventually;  we  got  a  request  this  summer 
from  the  House  Banking  Committee,  and  then,  of 
course,  very  recently  from  you  and  we  provided  copies 
of  those  materials. 

Q      Other  than  that? 

A      The  independent  ~ 

Q      And  the  independent  counsel  — 

A      The  independent  counsel.   We  provided 
material  to  them. 

Q      Apart  from  what  you've  told  us,  are  you 
aware  of  other  communications  between  Ms.  Kemer  and 
people  in  the  office  of  the  general  counsels  ~ 
office  of  the  general  counsel  of  Treasury  during  the 
period  of  June  30  to  August  5,  1994? 

A      During  the  course  of  speaking  with  the 
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Office  of  Independent  Counsel,  I  became  aware  of 
communications  such  as  that. 

Q      What? 

A      I  was  ~ 

MR.  PORTNOY:    Are  we  going  to  avoid  inquiry 
into  the  substance  of  discussions  with  ~ 
BY  MR.  CHERTOFF: 

Q      I  don't  want  to  know  the  substance  of 
discussions.    I  just  want  to  know  what  you  now  are 
aware  of. 

A      I'm  going  to  at  least  have  to  discuss  a 
document  I  saw. 

Q      Tell  us  about  the  document. 

A      I  was  shown  a  copy  of  a  document  that  was 
an  E-mail  from  Mr.  Schmalzbach  to  Mr.  Knight.    It  was 
dated  the  28th.    The  time  was,  as  best  I  recall, 
10:43  in  the  morning.    And  that  E-mail  relayed  the 
substance  of  what  was  going  on  in  the  meeting  that  we 
were  having  with  the  Treasury  IG  people  at  that  time, 
contemporaneous  with  the  message. 

Q      Other  than  that,  are  you  aware  of  any  other 
contacts  that  you've  not  told  us  about? 
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1  A      As  a  result  of  that  E-mail,  of  my  having 

2  seen  that  E-mail,  I  went  to  our  AIGI,  Mr.  Blight,  and 

3  we  ordered  the  logs  of  telephone  calls  made  from  our 

4  offices  during  the  month  of  July,  and  there  were 

5  other  phone  calls  placed  from  our  offices  from  the 

6  secretarial  bays  that  were  vacant  during  meetings 

7  that  were  on  the  26th  and  the  28th.    I  do  not  know  of 

8  a  certainty  who  made  those  phone  calls. 

9  Q      I'm  going  to  show  you  what's  been  marked  as 

10  Exhibits  025246  through  025251  and  ask  you  if  you 

1 1  recognize  this  document  to  be  the  document  you  had 

12  generated. 

13  A      Yes. 

14  Q      Just  if  you  can  interpret,  if  you  can 

15  interpret,  if  one  goes  left  to  right,  what  does  it 

16  tell  us  about? 

17  A      The  end  of  the  column  named  "station,"  that 

18  is  the  telephone  extension  from  which  the  phone  calls 

19  were  made.   The  next  column  is  the  date.   The  third 

20  column  is  time,  that  is  the  time  the  phone  call 

21  began.   The  next  column  is  number  dialed,  it's  just 

22  that.   And  the  last  column  was  duration,  which  tells 
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1  the  length  of  the  phone  call. 

2  Q      Is  there  only  one  telephone  call  associated 

3  with  a  station  that  has  a  number  there,  only  one 

4  telephone,  physical  telephone  device  that's  linked 

5  with  this  particular  number  for  station? 

6  A      That  is  correct. 

7  Q      It's  not  that  you  can  use  any  number  of 

8  extensions  and  have  it  come  back  to  this  station? 

9  A      No.    The  way  our  telephone  system  works,  if 

10  you  pick  up  that  physical  telephone  at  any  station, 

1 1  it  will  record  a  call  being  made,  data  from  the 

12  call.   It  does  not  record  the  substance  of  the  call 

13  itself,  but  records  this  data  as  being  made  fi-om  that 

14  particular  extension. 

1 5  Q      Where  was  this  particular  phone  located, 

16  87804? 

17  A      That  was  a  secretarial  bay  immediately  to 

1 8  the  right.    The  secretarial  bay  immediately  to  the 

1 9  right  of  the  conference  room  as  you  emerge  from  the 

20  conference  room. 

21  Q      Is  that  the  secretarial  bay  to  which  you 

22  directed  Ms.  Kemer  on  the  28th  of  July,  1994  for 
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1  purposes  of  her  making  telephone  calls  she  needed  to 

2  make? 

3  A      Yes. 

4  Q      I  want  to  show  you  what's  been  marked  as 

5  Bates  25320,  which  I  believe  are  notes  of  yours.    You 

6  can  tell  us  if  you  recognize  the  handwriting. 

7  A      Yes,  that  is  mine. 

8  Q      And  they're  dated  4/26/95? 

9  A      Yes. 

10  Q      What  do  these  notes  reflect? 

1 1  A      These  notes  reflect  a  series  of  telephone 
conversations  between  a  reporter  by  the  name  of  Kyle 
and  myself. 

Q      And  Mr.  Kyle,  is  he  an  Associated  Press 
reporter? 

A      Yes. 

Q      And  would  you  just  read  the  notes  down  for 
us? 

A  Yes.  Starting  at  the  top,  the  numbers 
105-120,  that  tells  the  time  and  duration  of  the 
phone  call  between  1:05  and  1:20,  on  4/26/95.    The 

number  immediately  below  that  starting  with  202  is 
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1  the  AP  number.    First  line  says  "Kyle  said  that  they 

2  have  info  that  Cohen  believed  F  provided  Altman, 

3  Hanson  or  their  attorneys  the  transcripts." 

4  Next  entry,  "letter  from  Cutler  to  Bentsen 

5  citing  F  as  repository  of  docs,"  which  is  documents. 

6  Q      And  F  refers  to  whom? 

7  A      Francine  Kemer.   The  third  entry, 

8  "allegation  that  F  gave  TR,"  which  is  transcript, 

9  "to  WH,"  which  is  White  House,  "to  allow  prep," 

10  preparation,  "of  testimony."   These  were  allegations. 

1 1  Q  That  the  reporter  told  you  about? 

12  A  Yes. 

13  Q  As  you  continue  on,  what's  the  next  entry? 

14  A  Next  entry  is  "4/27/95.    11:15-12:28." 

15  Q  11:28. 

16  A  I'm  sorry,  11:28.    "F  told -" 

17  Q  Can  you  tell  us,  this  seems  to  be  a 

18  separate  entry,  where  does  this  come  from?   This  is 
the  next  day. 

A      This  is  Mr.  Kyle  again.    "F  told  John," 
John  was  another  AP  reporter  working  with  Mr.  Kyle  on 
a  story  they  were  trying  to  develop,  "that  LB,"  Lloyd 


1 


490 

181 


Bentsen,  "was  provided  unredacted  TR,"  which  is 

2  transcripts,  "on  the  22nd.    There  is  a  parenthetical 

3  note  on  record."   That  indicates  Mr.  Kyle  had  said 

4  that  statement  was  made  to  him,  or  to  John  on  the 

5  record  by  Francine. 

6  The  next  entry  is  "J.  Wilson  on  record  in 

7  general  way  on  related"  ~ 

8  Q      Is  it  "related"  or  "redacted"? 

9  A      Redacted,  it  is  redacted  "info.    H  says 

10  CL,"  which  stood  for  the  Clintons,  "would  be  more 

1 1  than  W,"  with  a  circle,  which  is  my  designation  for 

12  the  word  "witness,"  "gen,"  which  stands  for  general, 

13  "description  on  where  RTC  investigation  was  going 

14  and  LB  and  WH  had  minute-by-minute  basis."   I  think 

15  that  word  is  "had,"  a  minute-by-minute  basis. 

16  Q      What  does  that  mean,  "minute-by-minute 

17  basis"? 

18  A      That  the  allegation  -  again,  these  are 

19  allegations,  that  the  reporter  was  relaying  to  me  is 

20  that  Secretary  Bentsen  and  the  White  House  were  told 

21  on  a  contemporaneous  basis  what  was  going  on  in  our 

22  investigation. 
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1  Q      And  what  did  you  say  in  response? 

2  A      I  just  listened.    I  was  not  responding. 

3  Q      What's  the  next  entry? 

4  A      He  then  asked  me  whether  I  did  the 

5  redactions  and  said  that  he  had  been  told  that  1  had 

6  done  the  redactions,  and  I  did  confirm  that,  and  1 

7  said  yes,  1  did  do  the  redactions. 

8  And  then  I  said  "I  told  him  that"  ~  I'm 

9  reading  again  from  the  notes.    "1  told  him  that  the 

10  redactions  were  done  on  the  a.m.  of  July  29."   As  I 

1 1  recall,  he  had  someone  alleging  that  the  transcripts 

12  which  went  somewhere,  I  don't  remember  which 

13  destination,  were  redacted  and  that  they  were 

14  redacted  prior  to  the  29th.    And  1  said  I  did  the 

15  redactions  and  they  were  not  done  until  the  29th. 

16  Q      And  now  the  next  entry? 

1 7  A      The  next  entry  is  -  starts  with 

18  "3:16-3:25."   That  is  on  the  same  day  as  the  prior 

19  entry.   Again,  this  relates  what  the  reporter  was 

20  telling  me.    "Cutler  told  them  that  he  and  LB  had 

21  'private  agreement,'  that  info,"  which  is 

22  information,  "would  be  shared  after  LB  announced  OGE 
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1  investigation  and  before  hearings  set.    Cutler  says 

2  nothing  wrong  with  that." 

3  Next  entry  is  "F  E-mails  to  Cesca,"  above 

4  that  is  written  the  word  "Cottos"  and  question  mark, 

5  "talking  about  early  July  citing  Sherburne's  request 

6  for  transcripts.   Ignores  RTC  OIG  completely.   F  says 

7  nothing  wrong  with  that." 

8  Q      After  you  had  this  information,  what,  if 
anything,  did  you  do? 

A      Well,  first  of  all,  these  were  allegations 
as  far  as  I  was  concerned. 

Q      I  understand.   After  you  got  this  report, 
what,  if  anything,  did  you  do? 

A      I  relayed  the  information  to  my  inspector 
general  and  that  was  about  it.    Let  me  correct  my 
last  response.    I  believe  1  called  the  independent 
counsel,  Alex  Azar,  who  is  an  attorney  with  the 
independent  counsel,  and  told  him  as  well.    I  know  I 
did.   One  more  thing  I  did. 

Q      Okay. 

A      I  went  back  to  look  to  see  if  the  statement 

on  the  Hanson  transcript  was  right. 
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1  Q      Which  statement  on  the  Hanson  transcript? 

2  A      The  one  that  was  attributed  to  Jim  Wilson, 

3  that  he  says  Hanson  says  could  be  more  than  witness. 

4  Q  Was  that  in  the  transcript? 

5  A  Yes.    I  had  not  remembered  it. 

6  Q  And  that  had  been  redacted? 

7  A  Yes. 

8  Q  Do  you  know  a  Rick  Doery? 
A  Yes. 
Q  Was  there  an  occasion  earlier  this  year 

when  a  subpoena  was  issued  by  the  independent  counsel 
for  documents  and  Mr.  Doery  directed  that  certain 
documents  not  be  turned  over? 

A      I  don't  know  that.    I  heard  that  that  was 
true. 

Q      What  have  you  heard? 

A      I  had  heard  that  that  was  true. 

Q      From  whom  did  you  hear  it? 

A      Pretty  much  falls  under  the  rumor 
category.   I  heard  it  within  our  office. 

Q      In  the  RTC  inspector  general's  office  or 
from  Treasury? 
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1  A      Yes,  RTC. 

2  Q      What  were  you  told? 

3  A      My  understanding  was  that  the  Treasury  had 

4  gotten  --  Treasury  and/or  its  IG  had  gotten  subpoenas 

5  from  the  independent  counsel's  office,  as  had  we, 

6  concerning  this  investigation;  that  Mr.  Doery,  who 

7  was  then  acting  counsel  to  the  IG,  had  not  turned 

8  over  E-mails  or  communications  from  Ms.  Kemer  that 

9  were  allegedly  responsive  to  the  subpoena. 

10  Q      Did  you  hear  that  they  were  E-mails  from 

1 1  Ms.  Kemer  or  E-mails  that  were  critical  of 

12  Ms.  Kemer? 

13  A      Both. 

14  Q      And  these  would  be  Treasury  E-mails,  not 

15  RTC  E-maHls? 

16  A      Yes,  that's  right. 

17  Q      Anything  else  you  know  about  that  or  that 

18  you've  heard  about  that? 

19  A      1  believe  I  heard  at  some  point,  I  do  not 

20  know  which  -  again  we  get  a  lot  of  rumors  -  that 

21  the  agents  who  were  collecting  information  in 

22  response  to  the  subpoena  were  critical  of  that. 
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1  Q      Critical  of? 

2  A      Of  those  actions. 

3  Q      Of  that  direction? 

4  A      Yes.    And  I  may  be  confusing  subpoenas  here 

5  between  independent  counsel  and  House  Banking.   And  I 

6  believe  I  heard  that  at  least  one  of  the  originators 

7  of  the  critical  E-mails  was  distressed  by  that. 

8  Q      Do  you  know  who  that  was? 

9  A      Mr.  Cottos. 

10  Q      Is  there  anything  else  you've  heard  about 

11  it? 

12  A      I  believe  he  communicated  that  stress  to 

13  the  independent  counsel. 

14  Q      When  you  said  the  agents  who  came  to 

15  collect  the  documents  — 

16  THE  WITNESS:   Off  the  record  for  a  moment? 

17  MR.  CHERTOFF:    Sure. 

18  (Discussion  off  the  record.) 

19  BY  MR.  CHERTOFF: 

20  Q      Back  on  the  record. 

21  A      He  also  I  believe  -  Mr.  Cottos  I  believe 

22  also  communicated  that  distress  to  Clark  Blight,  our 
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1  AIGI. 

2  Q      When  you  referred  to  the  agents  who  were 

3  involved  in  obtaining  the  documents  pursuant  to  the 

4  subpoena,  am  I  correct  that  you're  referring  to  IRS 

5  agents  who  had  been  given  the  assignment  within 

6  Treasury  of  complying  with  the  subpoena  and 

7  collecting  the  documents? 

8  A      That  was  what  I  was  referring  to,  but  I 

9  don't  remember  which  subpoena  that  was  or  whether 

10  that  was  a  request  from  House  Banking  or  from  you 

1 1  folks  or  whether  that  was  a  subpoena  from  independent 
counsel.   I  know  at  some  point  IRS  agents  became 
involved  in  collecting  data. 

MR.  CHERTOFF:    Excuse  me  for  just  a 
moment. 

(Pause.) 

BY  MR.  CHERTOFF: 
Q      Let  me  just  ask  you  one  last  set  of 
questions.    Let  me  direct  your  attention  to,  again, 
the  period  of  time  between,  let's  say,  June  23  and 
August  5  during  the  course  of  this  investigation. 

Are  you  aware  of  any  direct  contacts  between  the 
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1  office  of  government  ~ 

2  A      I  think  you've  got  my  chron  and  now  I've 

3  got  your  document.   Picked  up  the  wrong  one. 

4  Q      Oh,  I'm  sorry. 

5  Are  you  aware,  in  this  time  period  I  made 

6  reference  ~ 

7  MR.  PORTNOY:    State  the  time  period, 

8  please. 
BY  MR.  CHERTOFF: 

Q      The  time  period  from  June  23  to  August  5, 
during  the  course  of  this  investigation,  are  you 
aware  of  any  direct  contacts  between  anybody  at  the 
White  House  and  anybody  at  the  Office  of  Government 
Ethics? 

A      I  believe  that  --  well,  there  was  the 
reference  in  Switzer's  E-mail  to  me  in  talking  to 
Jane  ~  relating  a  conversation  with  Jane 
Sherburne  ~  with  Jane  Ley,  excuse  me,  where  he 
referenced  an  attempt  to  enlist  Ms.  Ley's  assistance 
on  getting  that  certification  as  to  completeness  of 
the  documents.    I  don't  know  whether  she  made  that 
contact  or  not. 
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1  Q      That  would  have  been  Mr.  Switzer  trying  to 

2  get  Ms.  Ley  to  help  the  inspectors  general  in  getting 

3  a  certification  about  the  redactions  from  the  White 

4  House  documents? 

5  A      That  is  right. 

6  Q      Other  than  that,  are  you  aware  of  any  other 

7  contacts  between  OGE  and  the  White  House? 

8  A      Not  that  1  can  recall. 

9  Q      Other  than  what  you've  told  us  about,  are 

10  you  aware  of  any  other  information  collected  by  the 

1 1  RTC  during  the  course  of  this  investigation  into  the 

12  White  House/Treasury  contacts,  apart  from  what  you've 

13  told  us,  that  was  transmitted  to  the  White  House  or 

14  to  any  third  parties  outside  of  the  inspectors 

15  general  or  the  people  in  the  Treasury  you've  talked 

16  to  us  about,  or  OGE? 

17  A      Not  that  1  can  recall,  until  such  time  as 

18  the  Congress  and  the  independent  counsel  started 

19  asking. 

20  MR.  CHERTOFF:    1  have  no  further 

21  questions. 

22 MR.  PORTNOY:    I'm  going  to  suggest  that  we 
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1  take  a  few  minutes  to  let  Ms.  Black  take  a  rest,  and 

2  also,  I  would  like  to  speak  with  Mr.  Kravitz. 

3  (Recess.) 

4  EXAMINATION 

5  BY  MR.  PORTNOY: 

6  Q      Good  afternoon.    My  name  is  Jim  Portnoy. 

7  I'm  counsel  for  the  Democratic  staff  and  I'll  be 

8  asking  you  some  follow-up  questions  this  afternoon. 

9  You  stated  earlier  that,  before  you  joined 

10  the  inspector  general's  office  of  the  RTC,  you  were 

1 1  employed  at  HUD;  is  that  correct? 

12  A      That's  correct. 

13  Q      And  you  were  counsel  to  the  inspector 

14  general? 

15  A      Yes,  1  was.    My  full  title  was  assistant 

16  general  counsel  for  the  inspector  general  and 

17  administrative  proceeding  division.    The  longer  the 

18  title,  the  more  important  the  person.   No,  but  one  of 

19  the  functions  1  had  there  was  to  serve  the  IG. 

20  Q      Were  you  formally  employed  by  the  inspector 

21  general? 

22  A      No,  1  was  employed  by  the  office  of  general 
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counsel. 

Q      Your  salary  was  drawn  from  the  general 
counsel? 

A      Paid  by  the  office  of  general  counsel. 

Q      Your  reviews  were  conducted  by  office  of 
general  counsel? 

A      With  input  from  the  IG,  yes. 

Q      Would  you  say  that's  comparable  to  the 
situation  Ms.  Kemer  had? 

A      No.    Among  other  things,  we  had  an  MOU  at 
HUD  which  expressly  prevented  me  from  communicating 
anything  that  had  to  do  with  IG  work  to  the  general 
counsel,  and  I  strictly  abided  by  that.    When  I  was 
working  for  the  IG,  there  was  no  question,  my  client 
was  the  IG,  period. 

Q      So  in  other  words,  you  had  professional 
responsibility,  you  felt,  to  be  loyal  to  the 
inspector  general? 

A      That's  correct.   I  often  took  positions 
opposing  the  general  counsel. 

Q      And  presumably  other  lawyers  have  that  same 

responsibility? 
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A      I  concur;  yes. 

Q      Before  you  were  counsel  to  the  inspector 
general,  you  were  a  trial  attorney? 

A      Yes,  again  with  HUD.    I  did  administrative 
work,  MSBP,  board  of  contract  appeals,  suspensions, 
debarment,  all  of  which  had  administrative,  ABA  type 
hearings. 

Q      But  you  actually  conducted  hearings,  or 
participated  in  them? 

A      I  represented  the  department^  yes. 

Q      And  in  connection  with  those  hearings, 
would  you  routinely  call  witnesses? 

A      Yes. 

Q      And  would  you  routinely  prepare  those 
witnesses  for  their  testimony? 

A      Of  course. 

Q      In  preparing  them  for  their  testimony, 
would  you  use  or  make  reference  to  transcripts  of  any 
sworn  statements  that  they  had  made? 

A      If  there  were  some,  sure. 

Q      Would  you  use  or  make  reference  to  sworn 
statements  that  other  witnesses  had  made? 
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1  A      If  they  were  available,  yes. 

2  Q      Would  you  consider  that  to  be  essential  to 

3  proper  preparation  of  witnesses? 

4  A      If  the  material  was  available,  yes. 

5  Typically  it  was  not,  in  administrative  proceedings, 

6  but  occasionally. 

7  Q      But  in  order  to  perform  your  professional 

8  responsibilities,  you  tried  to  get  those  materials, 

9  didn't  you? 

10  A      Of  course. 

1 1  Q      And  you  would  make  whatever  strenuous 

12  efforts  you  could  to  get  those  materials,  wouldn't 

13  you? 

14  A      Within  the  bounds  of  ethics,  of  course. 

15  Q      The  inspector  general's  office  of  the  RTC 

16  is  independent  of  the  general  counsel's  office,  is  it 

17  not? 

18  A      Yes. 

19  Q      And  it's  independent  of  the  agency  at 

20  large? 

21  A      It  is  a  part  of  the  agency.   By  statute, 

22  the  IG  is  subject  to  the  general  supervision  of  the 
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1  head  of  the  agency,  so  it  is  a  part  of  the  agency, 

2  but  it  has  substantial  autonomy  within  the  agency. 

3  For  example,  under  the  IG  Act,  the  head  of  the  agency 

4  is  prohibited  from  interfering  with  any  investigation 

5  or  the  issuance  of  any  subpoena,  so  it's  kind  of  an 

6  odd  creature. 

7  Q      Your  independence  is  something  that  you 

8  take  very  seriously? 

9  A      Very. 

10  Q      Would  you  say  that  you  consider  that 

1 1  probably  the  most  important  feature  of  the  inspector 

12  general's  office? 

13  A      Certainly  a  very  important  feature,  a 

14  critical  feature,  yes. 

15  Q      Have  you  ever  encountered  a  situation  where 

16  anybody  in  your  agency  tried  to  pressure  you  in  your 

17  role  as  a  member  of  the  inspector  general's  staff? 

18  A      I  can  recall  one  instance  where  I  had  a 

19  conversation  with  somebody  that  I  considered  to  have 

20  an  aspect  of  impropriety  to  it,  and  I  terminated  the 

21  call. 

22  Q      Did  you  take  any  further  action? 
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A      I  wrote  a  memo  to  the  file.    I  informed  the 
inspector  general,  the  deputy  inspector  general  and 
the  AIGI.    The  contact  was  a  contact  by  a  subject  of 
one  of  our  investigations.   As  I  said,  I  considered 
it  to  have  an  element  of  impropriety.    I  did  not 
consider  it  to  be  illegal.    I  considered  it  more  to 
be  stupid. 

Q      Did  you  consider  the  fact  of  the  contact  to 
be  improper? 

A      No,  not  necessarily.  And  the  contact  came 
from  an  attorney  who  was,  in  my  view  although 
probably  not  in  his,  attempting  to  tell  me  how  to 
deal  with  my  client.    I  didn't  like  it,  I  didn't 
think  it  was  proper,  and  I  terminated  the 
conversation. 

Q      Was  this  an  attorney  from  within  the  RTC? 

A      Yes.    It  had  nothing  to  do  with  the 
investigation. 

Q      I  was  confident  that  we  would  get  to  that 
if  it  did.    So  it  was  the  substance  of  the 
conversation  that  you  found  disturbing? 

A      I  would  say  that's  —  substance  and  tenor. 
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Q      As  opposed  to  the  mere  fact  that  this 
individual  called  you? 

A      That  is  correct. 

Q      There  would  be  potentially  legitimate 
reasons  why  someone  like  this  individual  might  call 
you? 

A      That  is  correct. 

Q      So  there  are  permissible  and  legitimate 
contacts  between  people  in  the  agency  at  large  and 
people  in  the  inspector  general's  office? 

A      That  is  correct. 

Q      And  those  contacts  could  even,  in  some 
fashion,  encompass  matters  that  are  under 
investigation  by  the  inspector  general's  office, 
couldn't  they? 

A      At  times,  yes. 

Q      So  it's  not  your  view,  is  it,  that  the 
simple  fact  that  someone  in  an  investigator  general's 
office  has  a  conversation  with  someone  in  the  broader 
agency  would  be  problematic? 

A      The  mere  fact  that  that  occurs  is  not 
problematic,  no. 
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1  Q      How  did  your  office  first  become  involved 

2  in  the  investigation  that  we've  been  discussing  here? 

3  A      Back  in  the  late  winter  —  well,  I  guess 

4  Mr.  Altman  testified  sometime  in  March,  did  he  not, 

5  of  '94  that  he  had  given  this  heads-up  briefing  to 

6  the  ~  to  someone  in  the  White  House.    Shortly  after 

7  that,  the  Secretary  of  the  Treasury  requested  his 

8  inspector  general  to  provide  assistance  to  the  Office 

9  of  Government  Ethics  in  an  investigation  of  the 

10  matter.   And  shortly  after  that  we  were  contacted. 

11  As  I  said  earlier  this  morning,  by  either 

12  the  Treasury  ~  I  was  contacted  by  either  the 

13  Treasury  IG  counsel  or  Jane  Ley  with  the  Office  of 

14  Government  Ethics.    Both  of  them  contacted  me  in  late 

15  March.   I  cannot  remember  which  one  of  them  called  me 

16  first. 

17  Q      Do  you  recall  whose  idea  it  was  to  contact 

18  the  RTC  inspector  general's  office? 

19  A      I  don't  recall  whether  the  Treasury  IG 

20  suggested  it  to  OGE  or  the  other  way  around.   One  of 

21  them  did. 

22 Q      Was  it  your  understanding  that  both  OGE  and 
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1  the  Treasury  inspector  general's  office  were  in 

2  agreement  that  your  office  should  become  involved? 

3  A      Yes. 

4  Q      Did  anyone  at  the  Treasury  Department  or 

5  OGE  express  any  opposition  to  the  involvement  of  your 

6  office? 

7  A      Not  to  my  knowledge. 

8  Q      What  were  you  told  about  the  purpose  of  the 

9  investigation? 

1 0  A      OGE  was  to  render  ~  or  had  been  requested 

1 1  to  render  an  opinion  concerning  whether  the  contacts 

12  between  the  Treasury  and  the  White  House  violated  any 

13  ethical  restrictions  applicable  to  federal 

14  government.   And  the  OGE  does  not  employ 

15  investigators,  they  normally  get  a  set  of  facts 

16  handed  to  them  with  a  question,  does  this  or  does 

17  this  not  violate  a  requirement  or  is  this  or  is  this 

18  not  proper.    They  don't  go  out  and  do 

19  investigations. 

20  So  they  needed  an  investigative  entity  to 

21  help  them.   Treasury  IG  was  one  of  those  entities, 

22  and  we  were  another. 
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1  Q      What  was  your  understanding  of  why  the  RTC 

2  and  the  inspector  general's  office  particularly  was 

3  brought  in? 

4  A      There  were  not  ~  although  the  contacts 

5  that  occurred  were  believed  ~  at  that  point  I 

6  believe  ultimately  —  I  believe  this  was  correct  -- 

7  were  strictly  between  Treasury  personnel  and  the 

8  White  House,  there  was  certainly  an  RTC  component,  a 
number  of  RTC  employees  who  had  to  be  interviewed. 
In  addition,  Mr.  Altman  at  the  time  was  the  acting 
CEO  of  the  Resolution  Trust  Corporation  under  an 
interim  appointment  by  the  President,  so  he  had  two 
hats  that  he  was  wearing,  one  of  which  was  an  RTC 
hat. 

The  feeling  was,  both  at  Treasury  IG  and  at 
the  Office  of  Government  Ethics,  that  the  RTC 
inspector  general  should  therefore  be  involved  in  the 
interview  process  of  RTC  personnel  and  the  gathering 
of  materials  that  were  relevant  from  RTC's  point  of 
view. 

Q      Was  RTC's  involvement  ultimately  limited  to 

conversations  with  RTC  personnel? 

200 

1  A      The  RTC  IG? 

2  Q      Yes. 

3  A      No,  we  attended  all  of  the  interviews.   The 

4  interviews  were  typically  done  jointly  with  one 

5  Treasury  agent  and  one  RTC  agent.    I  believe  that  was 

6  true  in  every  case  except  two:    One  White  House 

7  employee  who  was  available  only  on  a  Saturday,  and 

8  that  person  was  interviewed  by  two  RTC  agents;  and 
one  former  Treasury  employee  who  was  not  available  in 
the  metropolitan  area,  the  RTC  inspector  general  has 
a  field  office  in  Texas  and  we  sent  two  of  our  agents 
from  Texas  to  interview  him. 

So  in  those  two  instances,  they  were  only 
RTC  agents.  In  all  other  instances,  to  the  best  of 
my  knowledge,  they  were  joint  interviews. 

Q      So  the  RTC  inspector  general's  office 
wasn't  excluded  from  any  aspect  of  the  investigation? 

A      No. 

Q      There  was  no  attempt  to  cordon  you  off  or 
keep  you  out  of  the  conduct  of  the  investigation? 

A      Not  the  conduct  of  the  investigation,  no, 
there  was  not. 


500 

201 

1  Q      What  was  your  understanding  of  why 

2  Secretary  Bentsen  requested  OGE's  assistance? 

3  A      My  understanding  was  that  he  wanted  an 

4  opinion  rendered  as  to  whether  the  actions  of  any  of 

5  his  employees  violated  government  ethical  standards 

6  so  that  he  could  take  appropriate  action  if  they  did. 

7  Q      Would  it  be  fair  to  say,  then,  that  this 

8  was  essentially  a  management  exercise  by  Mr.  Bentsen? 

9  A      As  far  as  I  know.    Now,  initially,  of 

10  course,  when  the  investigation  was  requested,  there 

1 1  had  been  no  declination  of  prosecution.   The 

12  special  --  the  independent  counsel  asked  OGE  to  stop 

13  its  review  and  it  did  so  until  such  time  as  the 

14  independent  counsel  rendered  his  determination. 

15  Q      We'll  come  back  to  that  a  little  bit,  but 

16  sticking  for  the  moment  with  Secretary  Bentsen's 

17  request  to  initiate  an  investigation  and  an  analysis, 

18  was  it  your  understanding  that  Secretary  Bentsen  was 

19  the  person  who  intended  to  make  use  of  the  results  of 

20  your  investigation? 

21  A      Well,  he  had  requested  an  opinion  from  OGE, 

22  so  in  order  to  render  that,  OGE  needed  the  results  of 
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1  our  investigation,  so  we  were  looking  to  OGE. 

2  Q      To  the  extent,  though,  that  you  and  OGE 

3  were  functioning  as  a  single  entity  in  the 

4  compilation  of  information  and  the  analysis  of  that 

5  information? 

6  A      The  Secretary  certainly  was  the  end  user  of 

7  the  OGE  product. 

8  Q      And  thus,  at  least  indirectly,  the  end  user 

9  of  your  work  product  as  well? 

10  A      That  is  correct.   And  there  was  a 

1 1  possibility  that  there  was  some  impropriety  by  RTC 

12  employees  as  well,  so  a  second  potential  user  would 

13  have  been  the  RTC. 

14  Q      With  respect  to  which  Secretary  Bentsen  has 

15  an  oversight  role? 

16  A      Yes,  sir,  he's  the  chairman  of  the 

1 7  oversight  board. 

18  Q      So  it  would  be -- 

19  A      Was. 

20  Q      So  it  would  be  appropriate  for 

21  then-Secretary  Bentsen  to  seek  information  with 

22  respect  to  the  RTC  as  well? 
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1  A      Insofar  as  it  dealt  with  the  overall 

2  direction  of  the  RTC,  the  statute  creating  the 

3  oversight  board  specifies  it  isn't  to  be  involved  in 

4  the  day-to-day  managing  of  the  RTC,  but  as  to  overall 

5  policies  and  directions,  yes,  absolutely. 

6  Q      And  would  it  be  your  view  that,  as  chairman 

7  of  the  oversight  board,  if  Secretary  Bentsen  was 

8  concerned  about  some  sort  of  impropriety,  that  he 

9  would  have  an  obligation  to  consider  whether  further 

10  action  was  appropriate? 

11  A      In  any  sort  of  a  personnel  action,  I 

12  presume  what  the  chair  of  the  oversight  board  would 

13  do  would  be  to  bring  it  to  the  CEO's  attention. 

14  That's  day-to-day  activities  of  the  agency.   Insofar 

15  as  any  of  our  work  would  indicate  an  overall 

16  dysfunction  of  the  agency,  an  overall  problem  with 

17  the  function  of  the  agency,  yes,  the  chairman  of  the 

18  oversight  board  would  have  cause. 

19  Q      But  you  don't  have  any  problem  with 

20  Secretary  Bentsen  receiving  conduct  about  ~ 

21  receiving  information  about  conduct  of  RTC  employees, 

22  do  you? 
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1  A      I  had  concern  about  the  timing  of 

2  information  being  disclosed,  but  — 

3  Q      I'm  sorry.    We'll  get  to  that  but  for  the 

4  moment,  the  fact  of  the  information  being  made 

5  available  to  Secretary  Bentsen  — 

6  A      The  fact  of  it  ultimately  being  made 

7  available  to  him  I  had  no  problem  with. 

8  Q      Would  it  be  fair  to  say  that  the  only 

9  reason  there  was  an  investigation  was  because 

10  Secretary  Bentsen  requested  one? 

11  A      I  am  trying  to  recall  whether  anyone  from 

12  Capitol  Hill  had  called  for  an  investigation,  and  I 

13  don't  know,  but  that  certainly  was  ~  the  Secretary's 

14  request  was  in  fact  what  prompted  it;  I'm  hesitant  to 

1 5  say  the  only  reason. 

16  Q      So  irrespective  of  whether  anybody  else  was 

17  interested  in  an  investigation  being  conducted,  the 

18  actual  precipitating  event  for  this  investigation  was 

19  Secretary  Bentsen's  request? 

20  A      That's  correct. 

21  Q      Did  anyone  at  the  Treasury  Department  or 

22  elsewhere  in  the  Administration  impose  any  limits  on 
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1  your  investigation? 

2  MR.  CHERTOFF:    Other  than  timeliness? 

3  MR.  PORTNOY:    We'll  -- 

4  MR.  CHERTOFF:    Just  vagueness. 

5  THE  WITNESS:    There  were  limits  as  to 

6  time.   There  were  also  limits  on  the  questions  which 

7  were  asked  which  were  imposed  by  Treasury  without  our 

8  agreement.   I  referenced  that  earlier.   That  dealt 

9  with  the  so-called  second  tier  communications  with 

10  the  White  House. 

1 1  BY  MR.  PORTNOY: 

12  Q      As  I  -- 

13  MR.  GIBSON:    Can  I  ask  a  clarifying 

14  question,  Pat?   When  you  say  that  they  were  imposed 

1 5  by  Treasury,  are  you  referring  to  main  Treasury  or 

16  are  you  referring  to  the  Treasury  IG's  office? 

17  THE  WITNESS:    I  was  referring  to  the 

18  Treasury  IG's  office. 

19  BY  MR.  PORTNOY: 

20  Q      I  believe  you  said  Mr.  Cottos  negotiated 

21  some  limitations? 

22 A      Yes,  that  is  correct. 
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1  Q      Which  presumably  you  would  have  preferred 

2  to  be  consulted  about? 

3  A      We  would  have  preferred  they  didn't  exist. 

4  Q      But  this  was  not  an  action  by  anybody  at 

5  main  Treasury,  was  it? 

6  A      As  far  as  I  know,  it  was  an  action  by 

7  Mr.  Cottos. 

8  Q      It  was  simply  a  limitation  on  the 

9  investigation  imposed  by  one  of  the  investigators  or 

10  agreed  to  by  one  of  the  investigators? 

1 1  A      That's  correct. 

12  Q      Were  you  denied  access  to  any  witnesses? 

13  A      1  do  not  believe  so,  no. 

14  Q      Were  there  any  violations  that  you  were 

15  told  not  to  look  into? 

16  A      No. 

1 7  Q      Was  there  any  conduct  that  you  were  asked 

18  not  to  consider? 

19  A      With  the  exception  of  the  second  tier 

20  contacts,  no. 

21  Q      Let  me  clarify.   I  don't  mean  that,  in  the 

22  context  of  the  investigation,  the  investigators 
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1  didn't  make  decisions  about  what  they  would  or  would 

2  not  pursue.    I  mean  from  outside  the  two  inspectors 

3  general's  offices. 

4  MR.  CHERTOFF:    Well,  I  have  to  object.    In 

5  fairness,  I  think  the  earlier  testimony  was  that  the 

6  White  House,  the  lawyers  for  individuals  raised  the 

7  limitation  and  it  was  agreed  to  by  Cottos.    That's 

8  not  the  same  thing  as  the  investigators. 
THE  WITNESS:    My  understanding  was  that 

those  two  negotiated,  that's  correct;  that  those 
two  —  that  an  attorney  for  Ms.  Nolan  and  Mr.  Cottos 
negotiated  this  limitation.    Then  other  attorneys  for 
other  deponents  at  the  White  House  raised  the  same 
objections. 

BY  MR.  PORTNOY: 

Q      Just  to  be  clear,  is  it  your  understanding 
that  these  limitations  were  negotiated  by  Ms.  Nolan's 
personal  counsel? 

A      I  believe  that  to  be  correct,  but  I  don't 
know  who  it  was,  but  I  believe  that  is  correct. 

Q      Ms.  Nolan  was  represented  by  personal 

counsel,  wasn't  she? 
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A      That  is  my  understanding.   That  is  my 
understanding. 

Q      She  was  not  represented,  at  least  at  her 
deposition,  by  the  White  House  counsel's  office,  was 
she? 

A      That  again  is  my  understanding. 

Q      So  would  there  be  any  basis  to  believe  that 
it  was  the  White  House  counsel  that  negotiated 
limitations? 

A      No.    As  I  said,  I  believe  it  to  have  been 
her  personal  attorney. 

Q      I  just  want  the  record  to  be  amply  clear  ~ 

A      I  understand. 

Q      —  that  this  was  not  a  limitation  in  some 
fashion  imposed  by  the  White  House  counsel's  office, 
but  rather  by  Ms.  Nolan's  personal  counsel,  acting  in 
what  he  or  she  perceived  to  be  Ms.  Nolan's  best 
interest. 

A      I  believe  that  is  correct. 

Q      Were  there  any  relevant  materials  that  you 
believe  you  were  denied? 

A      No,  I  do  not  believe  so.    We  were  unable  to 

41-377  97-  17 
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1  get  a  certification  that  we  had  gotten  complete 

2  production  by  the  White  House,  but  I  know  of  no 

3  relevant  materials  that  we  were  denied. 

4  Q      And  you  have  no  reason  to  believe  that  the 

5  White  House  production  was  conducted  in  any  way  other 

6  than  they  represented  to  you,  do  you? 

7  A      I  have  subsequently  seen  press  reports  that 

8  the  Senate  has  complained  ~  I  think  it  was  the 

9  Senate,  it  could  have  been  House  —  that  one  of  the 

10  committees,  either  yours  or  the  Banking  Committee  on 

1 1  the  House  side,  believed  that  some  of  the  redactions 

12  did  contain  relevant  information. 

13  Q      Relevant  to  the  investigation  of  that 

14  committee? 

15  A      Yes,  and  I  thought  it  was  relevant  to  the 

16  briefings  issue,  but  first  of  all  let  me  make  it  very 

17  clear  that  I  am  talking  about  press  reports.   And  1 

18  have  not  seen  the  documents,  and  I  cannot  describe  to 

19  you  what  they  are. 

20  Q      So  you  have  no  personal  basis  to  believe 

21  that  there  was  any  relevant  material  that  was  denied 

22  to  you? 
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1  A      Other  than  what  I  have  seen  in  the  papers, 

2  no,  and  I  do  not  know  whether  what  I  have  seen  in  the 

3  papers  is  accurate. 

4  Q      I  believe  you  testified  earlier  that  by  the 

5  time  your  office  became  involved,  the  Office  of 

6  Government  Ethics  had  already  met  with  the 

7  independent  counsel's  office? 

8  A      I  don't  know  whether  they  met  with  them  or 

9  whether  it  was  a  telephonic  contact,  but  by  the 

10  time  --  by  the  time  we  met  with  the  Office  of 

1 1  Government  Ethics,  first  on  the  22nd  of  March,  they 

12  had,  I  believe,  a  written  request  from 

13  then-Independent  Counsel  Fiske  to  suspend  their  work 

14  until  such  time  as  he  had  a  chance  to  complete  his. 

15  Q      Let  me  go  back  one  step.    When  Secretary 

16  Bentsen  first  requested  the  assistance  of  the  Office 

17  of  Government  Ethics,  which  led  to  your  office's 

18  involvement,  do  you  have  an  understanding  as  to  the 

19  time  frame  in  which  he  was  seeking  the  analysis? 

20  A      Not  at  that  time,  no.    I  only  recall  the 

21  time  frame  coming  up  when  Mr.  Fiske  had  completed  his 

22  work,  which  is  not  to  say  that  there  wasn't  one 
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earlier.   I  just  don't  recall  there  being  one, 
though. 

Q      But  you're  not  aware  of  any  particular  time 
limitation  that  Secretary  Bentsen  might  have  imposed 
or  sought  to  impose  when  he  made  his  initial  request? 

A      No,  not  that  I'm  aware  of.    No,  I'm  not. 

Q      And  now  turning  again  to  the  inspector 
general  —  excuse  me,  to  the  OGE's  discussions  with 
the  independent  counsel  ~  I'm  afraid  we're  immersed 
in  alphabet  soup  here  —  what  were  you  advised  by  OGE 
about  their  conversation? 

A      Well,  by  the  time  we  met  with  them  on  the 
22nd,  they  had  been  asked  to  suspend  review  of  the 
matter  and  had  agreed  to  do  so. 

Q      Was  it  your  understanding  that  —  strike 
that. 

At  whose  initiation  have  the  conversations 
between  OGE  and  the  independent  counsel  occurred? 

A      To  the  best  of  my  recollection,  the  Office 
of  Government  Ethics  contacted  the  independent 
counsel  to  find  out  if  their  review  would  impact  on 
anything  that  the  independent  counsel  was  doing 


because  the  independent  counsel  had  said  he  was 
looking  at  the  matter.   That's  to  the  best  of  my 
recollection. 

Q      Do  you  have  any  reason  to  believe  that 
anybody  from  outside  OGE  prompted  that  inquiry? 

A      No. 

Q      And  I  believe  you  just  testified  that  the 
independent  counsel  made  a  request  or  expressed  a 
preference  that  OGE  delay  its  processes? 

A      That  is  correct. 

Q      Until  when? 

A      Until  conclusion  of  the  independent 
counsel's  work  on  the  matter.   There  was  a  letter.    I 
can't  remember  precisely  how  they  phrased  it,  but 
that's  essentially  it. 

Q      Did  you  concur  in  OGE's  decision  to  delay 
the  investigation? 

A      Well,  we  were  not  involved  in  it  at  all, 
but  I  will  tell  you  that  we  have  done  that  precise  ~ 
have  taken  that  precise  course  on  a  number  of 
occasions  ourselves.   I  mean,  we're  a  criminal 
investigatory  agency.   We're  an  entity,  very  used  to 
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1  deferring  administrative  and  civil  actions  until  such 

2  time  as  a  criminal  action  is  complete,  and  we  have 

3  deferred  to  the  independent  counsel  ourselves  on  more 

4  than  one  occasion. 

5  Q      So  you  think  it  was  appropriate? 

6  A      Yes,  I  do. 

7  Q      Some  months  later,  the  independent  counsel 

8  notified  either  OGE  or  your  office  that  his 

9  investigation  was  sufficiently  advanced  that  you 

10  could  pursue  your  investigation? 

1 1  A      Not  our  office.    He  notified  either 

12  Secretary  Bentsen  or  OGE  or  both  and  held  a  press 

13  conference,  all  in  the  same  day. 

14  Q      It  was  no  secret? 

15  A      It  was  no  secret.   And  it  was  well  known 

16  for  a  week  or  10  days  ahead  of  that  time  that  that 

17  time  was  rapidly  approaching. 

18  Q      And  in  fact,  you  began  preparation  for  the 

19  investigation  prior  to  the  independent  counsel's 

20  formal  announcement,  did  you  not? 

21  A      That  is  correct. 

22 Q      Do  you  recall  whether  Secretary  Bentsen 
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1  notified  the  office  of  general  counsel  upon  having 

2  himself  received  notice  from  the  independent  counsel? 

3  A      Do  you  mean  OGE? 

4  Q      I'm  sorry,  OGE. 

5  A      On  the  30th  I  believe,  June  30,  Secretary 

6  Bentsen  requested  the  IG,  and  perhaps  OGE  as  well,  to 

7  begin  their  work  again,  and  on  that  same  day,  sent  a 

8  letter  to  Mr.  Ryan,  who  was  the  acting  CEO  of  RTC,  or 

9  deputy  CEO.    1  said  earlier  he  was  acting.   On 

10  that  —  yeah,  I  believe  that's  correct,  he  was  acting 

1 1  on  that  date,  and  he  was  also  the  deputy.   That  he 

12  request  our  assistance  in  the  investigation  as  well. 

13  All  of  that  happened  on  June  30. 

14  Q      In  fact,  it  happened  ~  so  on  the  same  day 

15  that  the  independent  counsel  lifted  the  bar  or  the 

16  implicit  bar  on  your  proceeding.  Secretary  Bentsen 

17  contacted  OGE  and  requested  that  the  investigation 

18  proceed? 

19  A      He  contacted  OGE  or  the  Treasury  IG  or  both 

20  and  contacted  our  deputy  CEO  as  well. 

21  Q      Took  affirmative  steps  to  insure  that  the 

22  investigation  begin  as  quickly  as  possible? 
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A      That  is  correct. 

(Mr.  Chertoff  left  the  deposition.) 

Q      At  that  time,  did  Secretary  Bentsen  express 
any  kind  of  preference  or  were  you  made  aware  of  any 
kind  of  preference  as  to  the  duration  of  your 
investigation? 

A      Yes.    He  wanted  the  reports  before  the 
hearings  that  were  being  scheduled  up  on  Capitol 
Hill. 

Q      Was  that  in  the  nature  of  an  expressed 
preference? 

A      Yes,  I  believe  in  writing.    I  believe  in 
his  requests  he  referenced  that.    If  not,  he 
certainly  communicated  it  down  the  chain  of  command 
to  his  IG. 

Q      He  never  actually  gave  you  a  date  by  which 
you  needed  to  be  finished,  did  he? 

A      No,  I  don't  believe  so. 

Q      Did  anybody  else? 

A      As  I  said,  the  Treasury  IG  was  aiming  to 
get  a  report  out  before  the  beginning  of  the 

hearings,  and  the  date  that  they  had  said  was  the 
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Friday  before  the  hearings  started.    We  got  a  draft 
by  then.    We  did  not  get  a  final. 

Q      Did  anybody  outside  of  the  three  entities 
engaged  in  the  investigation  give  you  a  specific  date 
by  which  you  needed  to  be  finished? 

A      Other  than  the  start  of  the  hearings,  which 
were  scheduled  to  start  on  the  26th,  no,  no. 

Q      Nobody  had  the  authority  to  instruct  you  to 
be  finished  by  that  date,  did  they? 

A      That's  correct,  no. 

Q      Did  you  have  any  internal  discussions  among 
the  agencies  as  to  what  you  would  do  if  you  weren't 
satisfied  that  you  were  complete? 

A      We  continually  expressed  concern  at  the 
time  fi-ame,  given  the  amount  of  work  that  had  to  be 
done.   We  also  said  that  we  would  do  our  best  to  get 
it  done  before  the  hearings. 

As  I  said,  we  considered  it  a  difficult 
request,  a  request  that  concerned  us  but  we 
understood  why  it  was  being  made,  and  we  also  wanted 
to  get  our  information  to  Congress  at  least  during 
the  course  of  the  hearings,  not  come  in  two  months 
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1  later. 

2  So  there  were  concerns  but  we  were  trying 

3  to  get  it  done  as  fast  as  we  could. 

4  Q      But  certainly  nobody  said  to  you,  if  it's 

5  not  done  by  such-and-such  date,  don't  bother? 

6  A      No. 

7  Q      And  presumably  there  were  times  when  you 

8  considered  what  you  would  do  if  you  didn't  believe 

9  the  investigation  to  be  complete? 

10  A      Yes,  I  suppose  that's  right.    1  know  it's 

1 1  right. 

12  Q      Was  it  your  view  that  you  would  release  the 

13  results  of  an  incomplete  investigation? 

14  A      No. 

15  Q      So  in  other  words,  you  would  take  whatever 

16  time  you  had  to  take  to  complete  the  investigation? 

17  A      That  is  correct. 

18  Q      And  despite  your  concerns  about  time,  you 

19  knew  that  you  retained  that  option,  did  you  not? 

20  A      That  is  correct.   And  I  believe  we 

21  completed  the  investigation. 

22  Q      We'll  get  to  that  too.    Would  it  really  be 


1  fair,  then,  to  say  that  the  rapidity  of  your 

2  investigation,  the  pace  of  your  investigation,  was  an 

3  accommodation  in  part  to  Secretary  Bentsen's 

4  preferences,  but  was  not,  in  any  way,  an  instruction 

5  from  Secretary  Bentsen? 

6  A      From  the  RTC  inspector  general's  point  of 

7  view,  I  would  agree  with  that. 

8  Q      You  just  stated  that  in  your  estimation, 

9  the  investigation  was  completed? 

10  A      That's  correct. 

1 1  Q      Was  there  anyone  you  couldn't  interview  as 

12  a  consequence  of  time  pressure? 

13  A      No. 

14  Q      Did  the  White  House  cooperate  in  making 

15  witnesses  available  to  you  rapidly? 

16  A      Yes,  they  did. 

17  Q      Did  the  Treasury  Department? 

18  A      Yes. 

19  Q      Did  RTC? 

20  A      Yes. 

21  Q      Did  anybody  fail  to  cooperate? 

22  A      There  was  one,  the  gentleman  that  I 
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mentioned  who  lived  in  Texas  and  was  a  former 
employee,  no  longer  under  the  control  of  the 
government,  did  not  initially  cooperate,  but  he 
ultimately  did. 

Q      But  it's  fair  to  say  that  -- 

A      And  he  was  not  under  the  control  of  the 
government. 

Q      1  guess  a  lot  of  people  would  like  to  be 
that  way. 

(Laughter.) 

Is  it  fair  to  say  that  every  witness  who 
was  a  current  government  employee  or  was  otherwise 
under  the  control  of  the  government  was  made 
available  to  you? 

A      That  is  a  fair  statement. 

Q      And  was  made  available  to  you  with  the 
intention  of  facilitating  the  completion  of  your 
investigation? 

A      That  is  a  fair  statement. 

Q  Was  there  any  other  nontestimonial  evidence 
that  you  were  precluded  from  gaining  access  to  as  a 

result  of  the  time  frame? 
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A      Not  to  my  knowledge. 

Q      So  would  it  be  fair  to  say  that,  despite 
the  relatively  compressed  time  frame,  you  spoke  to 
everyone  you  needed  to  speak  to  and  got  all  the 
evidence  you  needed  to  get? 

A      I  believe  that  is  correct. 

Q      Do  you  think  you  would  have  collected  any 
other  evidence  or  spoken  to  any  other  witnesses  if 
you  had  more  time? 

A  1  am  aware  of  no  evidence  we  didn't  collect 
or  any  witnesses  we  did  not  speak  to  that  I  would  say 
we  needed  to. 

Q      Even  from  your  current  vantage  point? 

A      That  is  correct. 

Q      Did  your  office,  in  conjunction  with  the 
Treasury  inspector  general's  office,  draw  any 
conclusions  in  your  report? 

A      No,  the  report  was  a  factual  one, 
recitation  of  facts.   OGE  was  the  entity  which 
opined. 

Q      So  you  viewed  your  role  as  purely 
investigatory? 


510 

221 

1  A      That's  correct. 

2  Q      And  you  viewed  OGE's  role  as  what? 

3  A      OGE  was  the  entity  which  was  to  render  an 

4  opinion  on  the  propriety  of  conduct  based  on  the 

5  facts  that  we  found. 

6  Q      That's  about  how  they  described  it. 

7  But  you  viewed  their  role  as  distinct  from 

8  yours? 

9  A      Yes.    We  were  working  very  closely,  as  we 

10  had  to.    They  certainly  gave  us  guidance  as  to  the 

1 1  sorts  of  facts  that  we  needed  to  elicit  in  order  for 

12  them  to  render  an  opinion,  so  we  worked  very  closely 

13  with  them  but  yes,  we  were  distinct. 

14  Q      And  did  you  view  the  Treasury  investigator 

15  general's  office  as  having  the  same  role  as  yours? 

16  A      Essentially,  yes. 

17  Q      They  also  did  not  perform  the  analysis? 

18  A      Yes,  that  is  correct. 

19  Q      They  just  performed  the  investigation? 

20  A      That  is  correct. 

21  Q      I  believe  you  stated  earlier  that  in  your 

22  view,  the  investigation  was  completed  as  much  as  it 
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1  could  be? 

2  A      That  is  my  view. 

3  Q      In  other  words,  it  was  not  OGE's  role  to 

4  take  personnel  action  or  make  other  managerial 

5  decisions  based  upon  this  analysis,  was  it? 

6  A      No. 

7  Q      That  was  the  Treasury  Department's  role? 

8  A      Had  there  been  findings,  whoever  employed 

9  the  person  against  whom  there  were  findings  would 

10  have  had  that  responsibility. 

11  Q      I  gather  what  you're  suggesting  is  that  the 

12  RTC  might  also  have  had  responsibilities  in  that 

13  regard? 

14  A      Or  the  White  House. 

15  Q      When  did  you,  "you"  meaning  the  inspectors 

16  general's  offices  collectively,  take  your  last 

17  deposition? 

18  A      The  last  one  was  Mr.  Ludwig.    I  can't 

19  remember  the  date. 

20  Q      Do  you  recall  the  date  of  the  last  witness 

21  with  the  exception  of  Mr.  Ludwig? 

22  A      The  last  deposition  with  the  exception  of 
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Mr.  Ludwig  was  taken  prior  to  the  22nd,  which  was  the 
date  on  which  the  draft  report  was  submitted  to  the 
secretar>',  so  it  was  prior  to  that  time.    There  were 
questions  asked  after  that  time  of  other  witnesses, 
no  ftarther  depositions. 

Q      Do  you  recall  which  witnesses  were  asked 
ftirther  questions? 

A      1  believe  Mr.  Roelle,  an  RTC  employee.   I 
think  there  was  another  —  Mr.  Katsanos,  also  an  RTC 
employee.   That's  all  I  can  recall. 

Q      Do  you  recall  whether  any  White  House 
employees  were  asked  additional  questions? 

A      I  do  not  believe  they  were. 

Q      Do  you  recall  whether  any  Treasury 
employees  -- 

A      I  do  not  believe  they  were,  except  ft)r 
Mr.  Ludwig. 

Q      I  believe  you  testified  earlier  that 
witnesses  were  provided  with  copies  of  their  own 
depositions  on  the  18th  of  June? 

A      I  didn't  testify  as  to  a  date  but  I  believe 

that  date  is  correct.   1  believe  that  — 
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MR.  O'CALLAGHAN:    I  didn't  mean  to 
interrupt  you,  but  did  you  say  June  or  July? 

MR.  PORTNOY:    1  said  June,  but  1  didn't 
mean  it. 

THE  WITNESS:    Thank  you.    18th  of  July  I 
believe  was  the  time  at  which  we  started  distributing 
transcripts.   After  that,  of  course  there  were 
witnesses  who  were  being  deposed  after  that  time. 

MR.  GIBSON:    Let  me  ask  a  clarifying 
question.    Are  you  talking  about  transcripts  provided 
by  the  RTC  IG  or  provided  by  somebody  else? 

THE  WITNESS:    I  have  no  idea  of  what  the 
Treasury  did  with  its  transcripts.    I  am  talking  the 
RTC  inspector  general  handled  the  distribution  of 
transcripts  to  RTC  witnesses,  and  we  commenced  that 
on  the  18th  of  July.    We  did  not  give  transcripts  of 
Treasury  witnesses  to  those  witnesses,  nor  of  White 
House  witnesses  to  those  witnesses.   That  was  done  by 
the  Treasury. 

BY  MR.  PORTNOY: 

Q      Do  you  have  any  reason  to  believe  that  the 
Treasury  inspector  general's  office  began 
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1  distributing  transcripts  to  individual  witnesses  any 

2  earlier  than  you  did? 

3  A      I  don't  know.    I  don't  know. 

4  Q      Well,  let's  move  on  to  the  next  possible 

5  significant  date,  which  is  the  22nd  of  July.    1 

6  believe  that  was  the  date  that  Secretary  Bentsen  was 

7  provided  with  a  draft  of  the  report? 

8  A      That  is  correct. 

9  Q      And  1  believe  you've  testified  that,  as  of 

10  the  22nd  of  July,  all  the  depositions  except 

1 1  Mr.  Ludwig's  had  been  taken? 

12  A      That  is  correct. 

13  Q      And  all  the  witnesses  to  whom  questions 

14  were  to  be  addressed  had  already  had  those  questions 

15  asked,  with  two  exceptions? 

16  A      We  did  not  know  that  on  the  22nd,  but  as 

17  things  progressed,  that  was  true.    On  the  22nd,  we 

18  were  --  on  the  22nd  or  sometime  during  the  course  of 

19  that  weekend,  the  Ludwig  contact  had  come  to  light  so 

20  we  expected  to  have  to  interview  him,  but  as  to 

21  whether  or  not  other  witnesses  would  have  to  be 

22  interviewed,  that  was  going  to  depend  on  what  OGE  had 
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1  to  say  to  us  and  our  review  of  things  that  were  going 

2  on  over  that  weekend. 

3  Q      But  notwithstanding  the  fact  that  you 

4  retained  the  right  to  seek  additional  testimony  or 

5  evidence,  you  didn't  actually  decide  to  do  so  ~ 

6  A      No  -- 

7  Q      ~  with  the  exception  of  Mr.  Ludwig? 

8  A      And  the  two  RTC  employees  that  I 

9  mentioned.    We  did  not  know  that  at  that  time  but 

10  that  is  ultimately  correct.   We  expected  to  have  to 

11  ask  some  follow-up  questions  based  on  OGE  comments. 

12  We  did.    Those  comments  were  exclusively  directed  to 

13  RTC  employees,  to  the  best  of  my  recollection. 

14  Q      In  view  of  the  fact  that  your  questioning 

15  of  Treasury  Department  witnesses  was  completed  prior 

16  to  the  provision  of  the  draft  to  Secretary  Bentsen, 

17  as  a  practical  matter  rather  than  as  a  matter  of 

18  process  or  concern  about  proper  or  improper 

19  procedures,  were  the  results  of  your  investigation 

20  altered  or  affected  in  any  way  by  the  fact  that 

21  Secretary  Bentsen  received  a  draft? 

22  A      We  were  told  on  the  21st  or  22nd  that  those 
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transcripts  were  already  in  the  hands  of  office  of 
general  counsel  of  Treasury.   I  don't  know  when  they 
got  them,  what  they  did  with  them,  or  what  impact 
that  might  have  had.   That  is  a  concern. 

As  to  your  precise  question,  I  do  not 
believe  that  the  way  things  worked  out,  that  the 
provision  of  that  draft  to  Mr.  Bentsen  had  any 
impact. 

Q      I  believe  you  also  testified  earlier  that 
you  learned  in  late  July  that  the  White  House  had 
been  given  copies  of  transcripts? 

A      I  learned  on  July  26,  yes. 

Q      Do  you  recall  the  date  that  the  White  House 
received  the  transcripts? 

A      I  do  not  know  the  date  the  White  House 
received  the  transcripts.   I  was  told  they  were  sent 
over  on  the  23rd,  sometime  after  10:30  at  night. 

Q      Assuming  that  to  be  accurate,  would  it  also 
be  true  that  the  results  of  your  investigation  were 
not  affected  by  the  release  of  the  transcripts  to  the 
White  House? 

A      I  would  agree  with  that  statement  with 
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regard  to  the  results  of  our  investigation.   I  have 
much  more  ~  greater  concerns  about  the  results  — 
any  possible  impact  on  RTC's  criminal  investigation 
because  of  the  material  that  was  unredacted  fi-om 
those  transcripts. 

Q      But  for  the  moment,  directing  your 
attention  precisely  to  your  investigation,  was  there 
any  detrimental  effect  on  your  investigation  by  the 
release  of  those  transcripts  on  the  23rd  of  July? 

A      On  the  substance  of  our  investigation,  no, 
I  do  not  believe  there  was. 

MR.  O'CALLAGHAN:    I  would  like  to  make  a 
clarifying  comment  if  I  could.    I  believe  the 
question  just  asked  if  release  of  the  transcripts  on 
the  23rd  had  any  effect  on  their  investigation,  but  I 
believe  Ms.  Black  had  testified  that  she  had  been 
told  they  were  released  on  the  23rd,  but  she  didn't 
in  fact  have  knowledge  that  they  were  released  on  the 
23rd;  is  that  correct? 

THE  WITNESS:   That  is  correct. 
BY  MR.  PORTNOY: 

Q      That's  fine.    Just  to  close  the  circle  and 


514 

229 

1  make  it  absolutely  clear  for  the  record,  were  there 

2  any  witnesses  that  you  would  have  deposed,  or  any 

3  questions  you  would  have  asked,  or  any  information 

4  that  you  would  have  collected  that  you  decided  not  to 

5  collect  or  question  as  a  result  of  either  the 

6  provision  of  the  draft  report  to  Secretary  Bentsen  on 

7  the  22nd  of  July  or  the  release  of  the  deposition 

8  transcripts  to  the  White  House  on  the  23rd  of  July? 

9  A      No. 

10  Q      Earlier  you  expressed  some  concern  about 

1 1  the  fact  that  the  general  counsel's  office  at 

12  Treasury  reviewed  the  draft  of  your  report. 

13  A      Yes. 

14  Q      I  believe  you  said  that  they  provided  you 

15  with  proposed  edits? 

16  A      Yes. 

17  Q      Were  you  or  anybody  in  either  your  office 

18  or  the  Treasury  inspector  general's  office  compelled 

19  to  accept  their  proposed  edits? 

20  A      No. 

21  Q      Did  you  collectively  decide  for  yourselves 

22  whether  those  edits  should  be  accepted? 
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1  A      Yes. 

2  Q      In  your  judgment,  did  the  edits  you 

3  accepted  improve  your  report? 

4  A      I  have  some  qualms  with  the  term  "accepting 

5  of  edits."   Their  comments  and  their  suggested  edits 

6  resulted  in  changes  which,  as  I  recall,  were 

7  primarily  to  increase  the  content,  the  length  of  a 

8  given  description  of  a  set  of  contacts.   We  would 

9  quote  directly  from  the  transcript  as  opposed  to 

10  paraphrasing.   So  I  don't  know  that  we  accepted  the 

1 1  edits. 

12  Q      Would  you  agree  that  the  final  report  is 

13  more  accurate  as  a  result  of  your  having  had  access 

14  to  Treasury's  comments? 

15  A      Not  necessarily,  no,  I  would  not.    I  don't 

16  think  our  report  was  inaccurate  to  begin  with,  but  it 

17  got  longer. 

18  Q      More  precise? 

19  A      It  got  longer  and  it  contained  precise 

20  quotes  as  opposed  to  paraphrases.   I  did  not 

21  necessarily  agree  that  the  paraphrase  was  incorrect 

22  but  there's  certainly  nothing  wrong  with  having  a 
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quote. 

Q      Were  there  any  proposed  edits  from  the 
office  of  general  counsel  that  you  viewed  as  improper 
as  opposed  to  just  not  your  preference? 

A      There  were  some  I  thought  were  wrong. 
There  were  some  things  that  they  felt  we  should 
characterize  a  given  set  of  words  one  way  and  we 
didn't  agree  with  it. 

Q      And  of  course  you  made  the  final  decision? 

A      That's  correct.   We  didn't  incorporate  any 
of  those. 

Q  So  the  report  as  it  stands  doesn't  reflect 
any  of  those  errors  that  the  Treasury  Department 
might  have  suggested? 

A      No,  no,  it  does  not. 

Q      Do  you  have  any  reason  to  believe  that  the 
Treasury  Department  was  seeking  to  create 
inaccuracies? 

A      No. 

Q      Or  to  hide  relevant  information? 

A      No. 

Q      1  believe  you  said  earlier  that,  if 
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anything,  the  Treasury  participation  resulted  in  the 
report  being  longer? 

A      Yes. 

Q      That's  usually  what  happens  when  committees 
get  involved. 

Did  you  view  any  of  Treasury's  comments,  in 
any  way,  as  an  attempt  to  hide  the  ball  or 
mischaracterizeyour  findings  based  on  improper 
motives? 

A      No. 

Q      There  were  occasions  that  you  didn't  agree? 

A      There  were  occasions  when  I  did  not  agree. 

Q      But  you  didn't  perceive  those  disagreements 
as  motivated  by  improper  motives,  did  you? 

A      I  perceived  some  of  the  comments,  and  1 
think  it  was  perceived  by  others  in  the 
investigation,  as  putting  the  Treasury  general 
counsel's  office  in  a  somewhat  better  light,  but  if 
we  didn't  think  they  were  accurate,  we  did  not  accept 
them.   And  I  don't  —  as  I  understand  the  term 
"improper  motives,"  no. 

Q      Nobody  was  trying  to  hide  any  illegal 
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1  conduct  or  any  unethical  conduct,  were  they? 

2  A      No. 

3  MR.  O'CALLAGHAN:    That  you're  aware  of. 

4  THE  WITNESS:    That  I'm  aware  of;  to  the 

5  best  of  my  knowledge,  no. 

6  MR.  KRAVITZ:    Comments  from  the  cheap  seats 

7  back  here. 

8  (Laughter.) 

9  MR.  KRAVITZ:    There's  a  rule  if  you're 

10  outside  a  one-mile  radius,  no  commenting. 

1 1  (Laughter.) 

12  BY  MR.  PORTNOY: 

13  Q      Going  back  to  the  very  beginning  of  our 

14  discussion,  what  was  your  understanding  of  the 

15  conduct  that  the  Office  of  Government  Ethics  was 

16  requested  to  analyze? 

17  A      My  understanding  was  that  they  were 

18  requested  to  analyze  whether  the  series  of  briefings 

19  or  —  "exchange"  is  a  bad  word  --  the  transmission  of 

20  information  concerning  an  underlying  RTC 

21  investigation  by  members  of  the  Treasury  Department 

22  to  employees  of  the  White  House  constituted  any 
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1  violation  of  any  government  ethical  standards. 

2  Q      As  to  whose  conduct  was  OGE  requested  to 

3  draw  conclusions? 

4  A      The  request  came  from  Secretary  Bentsen, 

5  and  as  far  as  I  know,  he  directed  them  to  Treasury 

6  Department  employees.   Of  course,  one  of  those 

7  employees,  Mr.  Altman,  was  serving  as  the  head  of 

8  RTC.    He  had  two  hats. 

9  Q      Would  you  have  conducted  your  investigation 

10  in  any  materially  different  way  if  OGE's  mandate  had 

1 1  been  to  also  opine  with  respect  to  the  conduct  of  RTC 

12  personnel? 

13  A      Well,  to  the  extent  that  Mr.  Altman  was  an 

14  RTC  employee,  it  did.    The  request  did  encompass 

15  that.   No,  I  don't  believe  the  inclusion  of  RTC 

16  personnel  in  that  mandate  would  have  changed  things. 

17  We  were  looking  at  their  conduct  as  well. 

18  Q      Were  you  also  looking  at  the  conduct  of 

19  White  House  officials? 

20  A      To  a  degree,  yes. 

21  Q      When  Mr.  Chertoff  was  asking  you  questions, 

22  1  believe  you  discussed  the  process  of  redacting  the 
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transcripts? 

A      Yes. 

Q      Just  to  provide  some  context,  would  you 
tell  me  again  who  did  the  actual  redactions? 

A      There  were  three  people  from  RTC  who 
started  in  the  early  afternoon  of  the  28th,  marking 
portions  of  the  transcripts  which  contained 
information  that  they  thought  could  or  perhaps  should 
be  redacted.   I  did  the  physical  redactions  on  the 
29th. 

Q      I  see.   So  the  process  was  that  the 
individuals  working  with  the  RTC  office  of  general 
counsel  ~ 

A      Yes. 

Q      ~  marked  the  transcripts  in  some  fashion 
and  then  you  decided  whether  to  actually  redact  the 
material? 

A      That  is  correct. 

Q      And  those  individuals  were? 

A      Mr.  Orr,  Mr.  Binkley,  and  I  believe 
Ms.  Carter  was  the  third  one.    I'm  not  100  percent 

certain  of  that  name. 
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Q      That  would  be  consistent  with  what  we've 
heard  before,  so  it  may  in  fact  be  the  case. 

A      Okay.    I  knew  Orr  and  Binkley  before  that 
time,  and  I'm  certain  it  was  them. 

Q      Did  Ms.  Kulka  participate  directly  in  the 
redaction? 

A      No,  she  didn't  sit  down  with  a  highlighter 
and  yellow  Post-it  notes.    She  did,  however, 
participate  insofar  as  there  were  numerous  ~  there 
were  phone  calls,  I  don't  know  about  numerous,  there 
were  phone  calls  to  her  to  get  calls  in  certain  cases 
as  to  whether  a  type  of  information  was  such  that 
they  wanted  to  pursue  redaction. 

Q      Would  you  explain  again  what  the  criteria 
were  for  redacting  information? 

A      Yes,  we  were  using  FOIA  criteria.   We  were 
trying  to  produce  a  report  that  would  be  publicly 
available  under  FOIA  statutes  and  Privacy  Act 
statutes. 

Q      Just  to  stop  you,  so  it  was  your  intention 
to  produce  a  report  that  would  be  publicly  available? 

A      That  is  correct,  that  was  the  purpose  of 
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1  the  redactions  at  that  point. 

2  Q      Was  it  always  your  intention,  from  the 

3  beginning  of  your  investigation,  to  produce  a  report 

4  that  was  publicly  available? 

5  A      It  was  always  our  belief  that  that  report 

6  would  eventually  become  publicly  available  because 

7  all  such  reports  are  subject  to  FOIA,  and  we 

8  certainly  would  have  expected  a  FOIA  in  due  course, 

9  the  minute  after  it  was  issued.    Some  reporter, 

10  somewhere. 

1 1  It  was  certainly  not  always  our  intent  to 

12  issue  a  report  that  was  publicly  available  on  the 

13  29th.    That  happened  at  the  last  minute. 

14  Q      But  during  the  course  of  drafting  your 

1 5  report,  you  always  understood  that  the  report  was 

16  likely  to  become  publicly  available? 

17  A      Of  course;  in  some  form  or  another,  all  of 

18  our  investigative  reports  are  FOIAble.   This  would 

19  have  been  no  exception. 

20  Q      Only  in  Washington  is  "FOIAble"  a  word. 

21  And  worse  still,  everyone  here  understood  you. 

22 (Laughter.) 
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1  Okay.    So  you  stated  that  the  principal 

2  criteria  that  was  exercised  in  redacting  the 

3  transcripts  was  whether  the  material  would  be  subject 

4  to  release  under  the  Freedom  of  Information  Act? 

5  A      That  is  correct,  within  the  understanding 

6  that  many  of  the  exemptions  and  the  exercise  of  many 

7  of  the  exemptions  are  discretionary,  we  certainly 

8  exercised  that  discretion  in  favor  of  release. 

9  Q      In  favor  of  release? 

10  A      Yes,  where  possible. 

1 1  Q      Were  there  any  other  criteria  that  were 

12  utilized? 

13  A      As  I  said,  the  Privacy  Act,  FOIA  and 

14  Privacy  Act  tend  to  go  closely  together. 

15  Individuals'  names  being  mentioned  was  certainly 

16  relevant. 

17  Now,  under  FOIA,  the  criteria  are  varied. 

18  Deliberative  process  was  one  of  them  that  was  used  in 

19  redacting.   Privilege,  certainly,  both 

20  attorney-client  and  attorney  work  product.   And  the 

21  FOIA  exemption  known  as  B-7,  an  exemption  to  protect 

22  ongoing  investigations,  was  a  particularly  vital  one 
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to  RTC. 

Q      Just  to  be  clear,  the  Freedom  of 
Information  Act  doesn't  compel  that  you  withhold 
information,  does  it? 

A      No,  it  does  not.    Privacy  Act  does. 

Q      But  the  FOIA  permits  an  agency  in  its 
discretion  to  withhold  information  that  fits  within 
certain  categories;  is  that  correct? 

A      That  is  correct.   The  Privacy  Act  compels 
you  to  do  so. 

Q      So  at  least  under  the  FOIA  there  was  no 
legal  impediment  to  the  RTC  releasing  any  of  this 
information? 

A      Had  RTC  decided  to  not  claim  any  privileges 
or  exemptions  under  FOIA,  it  could  have  waived  them. 
As  to  the  individuals'  names,  that's  a  different 
matter.   That's  Privacy  Act. 

Q      Was  there  any  special  effort  made  to  remove 
material  pertaining  to  the  President? 

A      Insofar  as  the  President  was  connected  with 
the  referrals,  that  data  would  have  come  out  in  some 

instances.   There  was  a  —  the  only  major 
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disagreement  between  the  IGs  and  RTC  general  counsel 
did,  in  fact,  involve  the  name  of  the  Clintons.    The 
RTC  office  of  general  counsel  had  requested  redaction 
of  any  portion  of  the  transcript  which  referenced  the 
Clintons  as  witnesses  in  the  Madison  referral. 

We  did  not  redact  that  information.   That 
was  publicly  released.  The  reason  for  that  was  that 
we  were  asked  to  look  at  the  conduct  of  Treasury 
officials  in  communicating  that  very  information  to 
the  White  House.    Mr.  Cutler  had  referenced  that 
information,  their  status  as  witnesses,  in  his 
testimony  before,  on  the  26th.    He  had  confirmed 
that. 

Q      But  in  the  end,  then  ~ 

A      We  released  it. 

Q      To  the  extent  there  was  a  conflict  as  to 
whether  to  release  information  pertaining  to  the 
President,  the  conflict  was  revolved  in  favor  of 
disclosure? 

A      No.    To  the  extent  that  there  was  a 
disagreement  over  whether  to  resolve  information 
identifying  the  Clintons  as  witnesses  in  this 
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1  criminal  referral,  that  was  resolved  in  favor  of 

2  disclosure. 

3  Q      But  with  your  more  precise  definition  of 

4  the  type  of  information  involved,  1  just  want  to  be 

5  clear  ~ 

6  A      That  information  was  released,  and  you  will 

7  see  a  footnote  in  the  transmittal  of  our  report  which 

8  says  that  that  is  exactly  what  happened,  that  we  had 

9  a  disagreement  with  the  RTC  office  of  general  counsel 

10  and  that  we  were  releasing  the  information.    RTC  said 

1 1  it  had  never  confirmed  that  and  therefore  it  should 

12  not  be  released. 

1 3  Q      Were  there  any  ~  strike  that. 

14  Would  it  be  your  view,  then,  that  the  same 

15  criteria  were  used  to  determine  whether  to  release 

16  information  pertaining  to  the  Clintons  as  to  any 

17  other  individuals? 

1 8  A      That  is  correct,  except  that  where  the 

19  Clintons  were  identified  as  witnesses,  that  was 

20  released  because  of  the  very  nature  of  the 

21  investigation  and  the  fact  that  their  attorney  had 

22  confirmed  it. 
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1  Q      So  the  only  instance  in  which  the  Clintons 

2  were  not  treated  like  everyone  else  the  information 

3  pertaining  to  them  was  released  rather  than  withheld? 

4  A      That  is  correct,  that  is  correct. 

5  Q      Would  it  also  be  true  that  the  same 

6  criteria  were  applied  in  determining  whether  to 

7  release  information  pertaining  to  other  White  House 

8  officials? 

9  A      Yes. 

10  Q      Other  Administration  officials? 

1 1  A      Yes. 

12  Q      So  there  was  no  effort  of  any  kind  to 

13  conceal  information  pertaining  to  people  in  the 

14  Administration,  was  there? 

15  A      No. 

16  Q      If  anything,  the  contrary,  it  was  your 

17  intent  to  make  information  public? 

18  A      It  was  our  intent  to  make  information 

19  public  to  the  extent  that  we  could  do  so  without 

20  compromising  RTC's  underlying  investigation,  without 

21  risking  the  compromising  of  the  underlying 

22  investigation. 
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1  MR.  PORTNOY:    Let's  take  a  break. 

2  (Recess.) 

3  (Mr.  Kravitz  left  the  deposition.) 

4  BY  MR.  PORTNOY: 

5  Q      Back  on  the  record.    Returning  for  a  moment 

6  to  the  subject  of  the  redactions,  could  you  clarify 

7  how  you  dealt  with  information  that  was  already  on 

8  the  public  record? 
A      Information  concerning  the  criminal 

investigation  which  had  been  discussed  in  the  press, 
which  had  been  discussed  even  on  the  floor  of 
Congress  but  not  ever  confirmed  by  the  RTC  was 
redacted.   For  example,  with  regard  to  the  number  of 
criminal  referrals,  I  have  heard  personally  and  seen 
in  print  seven,  eight,  nine,  10,  19,  21  ~  I  have 
seen  various  numbers.    RTC  has  never  confirmed  any, 
therefore  the  number  of  criminal  referrals  was 
redacted.   RTC  had  confirmed  dates  of  criminal 
referrals,  and  therefore  those  were  not  redacted. 

Q      Had  the  RTC  confirmed  that  the  Clintons 
were  going  to  be  or  potentially  could  be  witnesses? 

A      No,  it  had  not,  and  that  is  why  they  asked 


1  us  to  redact  that.    We  felt  that  because  that  was  the 

2  very  piece  of  information  which  caused  our 

3  investigation,  because  it  had  been  confirmed  by  the 

4  White  House  counsel  that  there  was  no  way  that  that 

5  could  be  redacted  in  any  meaningful  fashion  from  our 

6  report  and  the  RTC  disagreed  with  us  on  that  to  the 

7  end. 

8  Q      Was  it  your  judgment  that  the  information 
could  be  released  without  impeding  the  RTC's 
investigation? 

A      Yes. 

Q      And  you  wouldn't  have  released  it,  I 
assume,  if  you'd  thought  that  it  would  impede  the 
RTC's  investigation? 

A      That's  correct.   And  RTC  did  not  argue  as 
such  that  the  release  of  that  particular  piece  of 
data  would  harm  their  investigation.    What  they  said 
is  we  have  not  confirmed  it,  therefore  you  should  not 
release. 

Q      Why,  if  you  know,  did  the  RTC  not  believe 
that  release  of  this  information  would  harm  their 
investigation? 
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1  A      I  didn't  say  that.    I  said  they  didn't 

2  argue  that  it  would.    I  think  RTC  recognized  that 

3  that  particular  piece  of  information,  having  been 

4  confirmed  by  the  White  House  counsel,  was  well  and 

5  truly  in  the  public  domain. 

6  Q      So  there's  a  continuum  of  some  sort,  the 

7  more  that  information  is  in  the  public  domain,  the 

8  less  likely  it  is  that  the  release  of  that 

9  information  would  impede  the  RTC's  investigation? 

10  A      If  I  may  use  a  FOIA  analysis,  there  comes  a 

1 1  point  at  which,  even  if  a  release  has  not  been 

12  authorized  or  confimied  by  the  agency,  that  something 

13  comes  to  be  so  far  in  the  public  domain  that  you  will 

14  not  ~  one  will  not  be  able  to  withhold  it  any  longer 

15  under  FOIA,  even  as  a  discretionary  matter.   I 

16  thought  we  were  there  with  that  piece  of 

17  information. 

18  In  addition,  I  also  thought  that  it  would 

19  not  impede  their  investigation,  considering  how  the 

20  White  House  counsel  had  already  confirmed  the 

21  existence  of  it.    RTC  was  simply  saying  ~  they  were 

22  applying  an  absolute  standard:   Unless  we  have 
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1  confirmed  it,  we  want  you  to  exercise  your  discretion 

2  and  redact  it. 

3  Q      Would  you  characterize  that  as  a 

4  prophylactic  standard  as  opposed  to  a  case  by  case 

5  standard? 

6  A      Not  necessarily.  That  was  dealing  with  a 

7  criminal  investigation  —  an  active,  open  criminal 

8  investigation.    I  can  understand  exactly  why  they 

9  took  that  stance,  and  it  was  very  much  on  a  case 

10  by  --  on  this  case. 

1 1  Q      Was  there  any  other  information  where  you 

12  considered  the  extent  of  public  knowledge  about  that 

13  information  in  determining  whether  to  redact  it? 

14  A      Not  that  I  can  recall.   That  was  not  a 

1 5  particular  factor.   The  issue  on  the  underlying 

16  criminal  investigation  was  that  RTC  confirmed  it. 

17  There  were  certainly  areas  which  had  initially  been 

1 8  flagged  by  RTC  legally  which  were  not  redacted. 

19  Those  primarily  ~  and,  you  know,  we  reached 

20  agreement  on  those.   Those,  for  example,  involved 

2 1  renditions  of  a  discussion  with  the  press  about  the 

22  criminal  investigation,  so  yes,  it  referenced  the 
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criminal  investigation  but  because  it  was  a 
discussion  with  a  reporter,  we  did  not  redact.   That 
was  ~  would  not  be  redactable  under  FOIA,  although 
RTC  legal  initially  in  going  through  flagged 
everything.   And  I  said  hey,  wait  a  minute,  that's  a 
discussion  with  a  reporter,  how  is  that  privileged, 
and  they  said  right,  it  isn't. 

Q      It  would  be  hard  to  characterize 
conversations  with  a  reporter  as  out  of  public 
domain? 

A      But  we  reached  consensus  on  those  types  of 
issues.    The  only  issue  on  which  RTC  legal  just 
flat-out  disagreed  with  us,  and  asked  quite  frankly 
that  we  say  so  and  we  did  in  our  report,  was  the 
issue  of  naming  of  the  Clintons  as  witnesses. 
Q      At  the  risk  of  -- 
A      Being  here  all  night? 
Q      Well,  I  was  going  to  say  tedium,  but  I 
would  like  to  go  through  a  few  of  these  transcripts 
with  you. 

MR.  O'CALLAGHAN:    Could  you  identify  for 

the  record  what  pages  and  — 
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MR.  PORTNOY:    Oh,  absolutely.   Absolutely. 
In  fact,  why  don't  I  make  available  to  you  both 
redacted  and  unredacted  copies  so  that  you  can 
actually  draw  some  conclusions. 

I  would  just  like  the  record  to  reflect 
that  what  I  will  be  showing  the  witness  are  copies  of 
deposition  transcripts  as  appended  to  a  copy  of  the 
report  and  the  bound  volumes  are  the  redacted 
versions  and  the  stapled  volumes  are  the  unredacted 
versions.   Also,  the  bound  volume  has  tabs  on  it. 
Those  tabs  reflect  pages  where  there  are  redactions. 

MR.  O'CALLAGHAN:    The  tabs  reflect 
redactions  as  identified  by  minority  staff? 

MR.  PORTNOY:    That's  correct.   To  be 
precise,  I  went  through  these  things  and  tabbed  them. 
BY  MR.  PORTNOY: 
Q      I  wish  these  were  easier  to  work  with.    I 
apologize,  it's  going  to  take  me  a  second. 

I  have  given  you  the  deposition  of  Clifford 
Sloan. 

A      Yes. 

Q      I've  given  you  both  a  redacted  version  and 
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1  an  unredacted  version.    I  would  ask  you,  please,  to 

2  turn  to  page  7. 

3  A      Yes. 

4  Q      I  believe  there's  a  redaction  at  lines  24 

5  and  25  that  continues  over  to  the  following  page, 

6  page  8,  and  encompasses  all  or  part  of  lines  1  to 

7  14. 

8  A      Yes. 

9  Q      There's  also  a  redaction  on  page  9, 

10  encompassing  lines  6  through  9. 

1 1  A      Yes. 

12  Q      Could  you  review  those  redactions  and  give 

13  us  some  indication  why  you  chose  to  redact  that 

14  information? 

15  A      Yes.   This  is  a  description  of  a 

16  conversation  which  Mr.  Sloan  had  with  Ms.  Hanson.   At 

17  the  outset,  the  lines  on  24  and  25  were  redacted 

1 8  because  of  the  numbers  that  are  referenced  on  the 

19  criminal  referrals. 

20  (Discussion  off  the  record.) 

21  MR.  GIBSON:    Back  on  the  record. 

22 THE  WITNESS:    Is  it  possible  to  strike  the 
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1  reference  to  the  name  that  I  had  then  he  name? 

2  MR.  PORTNOY:    That's  fine. 

3  MR.  O'CALLAGHAN:    Certainly. 

4  MR.  PORTNOY:    That  would  be  great. 

5  MR.  PORTNOY:    If  we  might  agree,  in  fact, 

6  we  can  probably  strike  everything  following  your 

7  discussion  of  what  appears  in  the  first  redaction. 

8  THE  WITNESS:   As  to  the  press  inquiries? 

9  MR.  PORTNOY:    Right.    Following  the 

10  discussion  of  the  press  inquiries,  any  record. 

1 1  MR.  O'CALLAGHAN:    That's  fine. 

12  MR.  PORTNOY:    Great. 

13  THE  WITNESS:    After  the  reference  to  press 

14  inquiries,  which  was  not  redacted,  there  is  a 

15  reference  to  persons  who  are  mentioned  in  the 

16  referral  as  potential  subjects.   There  is  then  a 

1 7  discussion  in  the  next  paragraph  again  as  to 

1 8  potential  subjects  that  is  redacted,  and  there  is  a 

19  reference  to  witnesses  that  is  not  redacted  for  the 

20  reasons  I  just  stated  earlier. 

21  MR.  GIBSON:    Pat,  if  I  could  just  interject 

22  for  the  record  that  is  the  paragraph  shown  as  line  6 
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1  through  10  on  page  8  of  the  transcript. 

2  THE  WITNESS:    The  redactions  on  lines  13 

3  and  14  are,  again,  subjects  of  a  referral  or 

4  potential  subjects  of  a  referral. 

5  BY  MR.  PORTNOY: 

6  Q      In  your  estimation,  was  the  information 

7  redacted  from  this  transcript  public? 

8  A      There  had  been  public  speculation 

9  concerning  that  information,  but  I  do  not  know  that 

10  the  information  itself  was  public. 

1 1  MR.  GIBSON:    Let  me  ask  a  clarifying 

12  question  here,  too.    When  you  say  "public,"  Jim,  you 

13  mean  public  at  the  time  of  this  transcript  being 

14  redacted  in  the  end  of  July  1994  -- 

15  MR.  PORTNOY:    Yes,  that's  correct. 

16  MR.  GIBSON:    --  as  opposed  to  now? 

17  MR.  PORTNOY:    Yes. 

18  THE  WITNESS:    That  is  how  I  answered  the 
question,  with  that  supposition. 

BY  MR.  PORTNOY: 
Q      Is  there  any  reason  to  believe  that 

Mr.  Sloan  had  unique  access  to  or  particular  access 
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1  to  RTC  internal  information? 

2  A      Yes,  someone  told  him.    He  said  they  did, 

3  and  he  —  yes. 

4  Q      Mr.  Sloan  didn't  work  at  the  RTC? 

5  A      No,  he  should  not  have  had  the  information. 

6  Q      I  believe  you  testified  that  at  least  some 

7  of  this  information  had  been  the  subject  of  public 

8  reports  or  public  discussion? 

9  A      Public  speculation. 

10  Q      Is  that  also  true  with  respect  to  the 

1 1  information  in  the  redacted  portion  on  page  9? 

12  MR.  GIBSON:    I  think  while  you're  reading 

13  it,  Pat,  let  the  record  show  that  on  page  9,  lines  6 

14  through  9  were  redacted  from  the  original  transcript. 

15  MR.  PORTNOY:    Thank  you. 

16  (Witness  reviewed  the  document.) 

17  THE  WITNESS:    That  is  true  of  lines  6  and 

18  7.   Quite  frankly,  it  looks  to  me  like  lines  8  and  9 

19  were  redacted  in  error. 

20  BY  MR.  PORTNOY: 

21  Q      Without  the  antecedent  they  don't  mean 

22  much? 
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1  A      That's  right.    We  could  have  stopped  with  6 

2  and  7.    In  that  regard,  I  will  point  out  that  both 

3  from  RTC's  perspective  in  proposing  the  redactions 

4  and  from  mine  in  doing  them,  we  were  under 

5  exceedingly  tight  time  constraints  so  I  think  you 

6  will  find  a  few  of  these  errors. 

7  Q      You  may  fmd  a  few  in  connection  with  this 

8  proceeding  for  the  same  reason. 

9  Let  me  ask  you  now  to  turn  back  ~  you  will 

10  fmd  those  are  alphabetical  --  to  the  deposition  of 

1 1  Mr.  Roelle. 

12  A      Shall  1  return  Mr.  Sloan's  deposition  to 

13  you? 

14  0      Please  do. 

15  MR.  GIBSON:    This  is  Roelle's  deposition  on 

16  July  6? 

17  BY  MR.  PORTNOY: 

18  Q      That's  correct.   Would  it  be  correct  to 

19  state  that  there  are  redactions  on  page  1 1  and  also 

20  on  page  19? 

21  A      There  are  redactions  on  page  1 1.    Let  me 

22  move  to  19.    Yes. 
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1  Q      And  referring  to  the  unredacted  copy  that  1 

2  just  handed  you,  could  you  please  explain  to  me  the 

3  basis  for  those  redactions? 

4  A      Once  again,  those  redactions  on  page  1 1, 

5  lines  11,17  and  23  all  deal  with  numbers  of 

6  referrals.   On  page  19,  line  19,  the  same  is  true. 

7  Q      And  1  believe  you  testified  that  there  had 

8  been  press  reports  concerning  the  number  of 

9  referrals? 

10  A      Yes,  multiple  numbers,  some  of  which  are 

1 1  not  correct. 

12  Q      But  it  was  no  secret  that  there  were 

1 3  referrals? 

14  A      It  was  no  secret  that  there  were  referrals. 

1 5  Q      And  it  was  no  secret  that  there  were  a 

16  number  of  them,  more  than  one  or  two? 

17  A      I  believe  that  is  correct.   More  than  one, 

1 8  anyway. 

19  0      Now  I  would  ask  you  to  turn  to  the 

20  deposition  of  Mr.  Knight,  which  should  be  — 

21  MR.  GIBSON:    Are  these  in  order? 

22  BY  MR.  PORTNOY: 
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Q      They're  in  alphabetical  order,  although  not 
all  the  depositions  have  redactions.   While  your 
counsel  is  looking  through  the  booklet  to  find  the 
appropriate  deposition,  I  would  just  ask  you  to 
address  that  on  the  record.   Not  all  the  depositions 
were  redacted,  were  they? 

A  No,  they  were  not,  not  all  of  them  had 
information  which  RTC  considered  privileged. 

Q      Do  you  recall  offhand  how  many  depositions 
were  taken? 

A      I'm  sorry,  I  don't. 

Q      Do  you  recall  offhand  how  many  depositions 
actually  contained  redactions? 

A      No,  I  don't. 

MR.  GIBSON:    We  found  Mr.  Nye's  transcript. 
BY  MR.  PORTNOY: 

Q  Would  it  be  consistent  with  everyone's 
memory  that  there  were  27  depositions  taken? 

A      That  may  well  be  true.   That  sounds  about 
right.    That  may  well  be  true. 

Q      Would  it  be  consistent  with  your 

recollection  that  there  were  12  depositions  in  which 
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there  were  redactions? 

A  That  also  sounds  about  right.  I  would 
literally  have  to  go  count  to  make  sure,  but  that 
sounds  about  right. 

Q      I've  just  counted. 

A      Okay. 

Q      Turning  to  pages  14  and  15  of  Mr.  Nye's 
deposition,  in  particular  to  lines  23  through  25  on 
page  14  and  the  carry-over  at  the  top  of  page  15  and 
then  lines  20  through  25  on  page  15  and  the 
carry-over  on  page  16,  would  you  agree  that  there  are 
redactions  in  those  sections? 

A      Certainly,  yes. 

Q  Would  you  please  take  a  look  at  those 
redactions  and  — 

MR.  GIBSON:    We  don't  have  a  copy  of  the 
unredacted  version. 

BY  MR.  PORTNOY: 

Q      You  do  now. 

A      Thank  you. 

Q      And  tell  me  why  you  redacted  those 
portions. 


528 

257 

1  A      On  page  14,  there  is  a  reference  to  persons 

2  named  in  the  referral.   I  could  not  ascertain  in  what 

3  capacity,  and  it  was  redacted. 

4  Q      In  other  words,  it  wasn't  clear  to  you  -- 

5  A      It  was  not  clear  to  me. 

6  Q      ~  why  that  person  or  persons  were  named  in 

7  the  referral? 

8  A      That  is  correct. 

9  MR.  GIBSON:    And  that  references  lines  23 

10  through  25  on  page  14;  is  that  right? 

1 1  THE  WITNESS:    Yes,  it  is.    It  continues  -- 

12  BY  MR.  PORTNOY: 

13  Q      Would  you  agree  that  there  had  been  public 

14  reports  indicating  that  the  individuals  named  in 

15  these  lines  were  named  in  referrals? 

16  A      There  had  been  — 

17  Q      Either  as  subjects  or  witnesses? 

18  A      There  had  been  public  ~  when  you  say 

19  public  reports,  I'm  hesitating  on  that.   I  had 

20  seen  —  I  had  seen  that  in  The  Washington  Post. 

21  Q      Right.    That's  what  I  meant  by  public 

22  reports,  media  reports. 
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1  MR.  GIBSON:    Off  the  record  for  a  second? 

2  MR.  PORTNOY:    Sure. 

3  (Discussion  off  the  record.) 

4  MR.  PORTNOY:    During  the  off-the-record 

5  discussion,  we've  come  to  the  conclusion  that  it  will 

6  be  difficult,  if  not  impossible,  to  build  a 

7  meaningful  record  with  respect  to  the  purpose 

8  underlying  these  redactions  without  reading  into  the 

9  record  materials  that  were  in  fact  redacted.  As  a 

10  consequence,  we've  decided  to  forego  further 

1 1  discussion  of  the  specific  redactions  and  to  return 

12  to  some  more  generalized  questions. 

13  MR.  O'CALLAGHAN:    At  this  time. 

14  MR.  PORTNOY:    Indeed. 

15  BY  MR.  PORTNOY: 

16  Q      While  we  were  searching  for  one  of  the 

17  redacted  transcripts  which  we  will  now  not  refer  to, 

18  I  believe  I  asked  you  if  you  recalled  how  many 

19  depositions  were  taken. 

20  A      Yes. 

21  Q      And  I  believe  you  said  that  it  was  not 

22  inconsistent  with  your  recollection  that  it  was  about 
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1  27? 

2  A      Yes.    I  said  I  didn't  know  for  sure  without 

3  going  back  and  counting  them,  but  27  sounds  about 

4  right. 

5  MR.  O'CALLAGHAN:    I'm  sorry,  is  that  27 

6  depositions  or  27  witnesses? 

7  MR.  PORTNOY:    27  depositions  encompassing 

8  24  witnesses,  I  believe. 
BY  MR.  PORTNOY: 

Q      Does  that  sound  right? 

A      There  were  multiple  depositions  of  certain 
witnesses,  yes. 

Q      And  I  believe  you  also  testified  that  it 
would  be  consistent  with  your  recollection  that  there 
were  redactions  in  approximately  12  of  those 
depositions? 

A      That  is  approximately  right. 

Q      Understanding  that  each  deposition  is  of 
different  length,  could  you  estimate  in  general  terms 
what  portion  of  the  depositions  or  what  percentage  of 
the  depositions  were  actually  redacted? 

A      Very  small,  very  small  amount.    Percentage, 
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1  I  don't  know,  but  a  very  small  amount.    Most,  as 

2  you  ~  a  goodly  number  and  perhaps  an  actual  majority 

3  were  not  redacted  at  all.   Of  those  which  were 

4  redacted,  there  were  minimal  redactions  in  each  of 

5  those.    Certainly  --  I  don't  think  any  single 

6  transcript  even  approached  a  10  percent  redaction. 

7  Q      For  example,  we  looked  at  Mr.  Roelle's 

8  deposition  not  too  long  ago  — 
A      Yes. 
Q      -  would  it  be  fair  to  say  that  there  were 

just  a  handful  of  short  redactions? 

A      Yes. 

Q      In  a  deposition  that  consumed  a  number  of 
pages,  I  can't  tell  you  precisely,  but  -- 

A      It  was  a  fairly  lengthy  deposition  and  the 
redactions  were  few. 

Q      And  would  the  same  have  been  true  with 
respect  to  Mr.  Nye's  deposition,  for  example,  which 
we  just  looked  at? 

A      That  is  correct. 

Q      Or  Mr.  Sloan's? 

A      That  is  correct. 
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1  Q      So  would  you  agree  that  as  a  general 

2  proposition,  the  redactions  consumed  a  relatively 

3  small  portion  of  the  depositions? 

4  A      Yes. 

5  Q      Was  it  your  intent  in  performing  the 

6  redactions  to  avoid  redacting  as  much  material  as  you 

7  could,  in  other  words,  to  make  public  as  much  as  you 

8  could? 

9  A      Our  intent  was  to  disclose  as  much  material 

10  as  we  could  without  jeopardizing  RTC's  privileges. 

1 1  Q      Just  to  close  the  loop,  again,  I  assume  you 

12  would  agree  that  that  constituted  the  vast  majority 

13  of  the  material  in  the  depositions? 

14  A      The  unredacted  and  publicly  available  -- 

15  the  unredacted  material  which  was  made  publicly 

16  available  was  the  vast  majority,  yes. 

17  Q      I  think  we'll  move  on  past  the  redactions. 

18  Actually  let  me  ask  you  one  more  question.   Would  it 

19  be  your  view  that  a  significant  portion  of  the 

20  material  that  you  redacted  was  redacted  because  the 

21  RTC  had  not  formally  confirmed  or  denied  that 

22  information? 
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1  A      The  material  was  redacted  because  RTC 

2  considered  it  still  privileged.   At  least  one  element 

3  in  RTC's  rationale  was  that  they  had  not  publicly 

4  confirmed  it. 

5  MR.  O'CALLAGHAN:    If  you  could  also  define 

6  what  you  mean  by  "significant."   Significant  in  size, 

7  value?   It's  kind  of  unclear. 

8  BY  MR.  PORTNOY: 

9  Q      I  was  referring  to  quantity  rather  than 

10  quality. 

1 1  A      Yes,  the  answer  stands  as  to  quantity. 

12  Q      During  your  discussion  of  the  meetings  on 

13  July  5,  I  believe  you  indicated  that  there  were  two 

14  meetings? 

15  A      Yes. 

16  Q      One  at  10:00  in  the  morning  and  one  at 

17  4:30? 

1 8  A      Correct. 

19  Q      During  the  initial  meeting,  the  morning 

20  meeting,  I  believe  you  testified  you  had  a  discussion 

21  about  whether  White  House  counsel's  office  could 

22  attend  your  deposition? 


531 

263 

A      That  is  my  recollection,  yes. 

Q      And  I  believe  you  testified  that  Ms.  Kemer 
raised  that  subject? 

A      Yes. 

Q      You  registered  a  strong  objection? 

A      Yes. 

Q      Would  you  try  again  to  recall  whether 
anybody  else  registered  an  opinion  on  that  subject? 

A      Oh,  yes.    Mr.  Adair  did,  Mr.  Switzer  did 
and  I  believe  Mr.  Blight  did. 

Q      Anybody  from  outside  the  RTC  investigator 
general's  office? 

A      Mr.  Cottos  may  have  expressed  agreement 
with  us,  and  ultimately  Mr.  Cesca  acceded  to  our 
objections. 

Q      Acceded  to  them.   That  suggests  that  you 
perhaps  convinced  him? 

A      I  believe  so.    I  don't  know  that  he  came  in 
convinced  otherwise  or  if  he  was  just  listening  to 
the  discussion,  but  he  was  fairly  quiet  and  we  were 
fairly  adamant  and  the  decision  was  made  that  that 

would  not  happen. 
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Q      You  testified  earlier  that  in  your  view, 
having  a  third  party  sit  in  on  an  investigative 
interview  would  be  completely  contrary  to  your 
standard  procedures? 

A      Absolutely.   The  only  third  party  who  would 
sit  in  would  be  if  a  witness  was  represented  by 
counsel  and  requested  their  representative  to  be 
there. 

Q      And  I  believe  you  expressed  essentially  the 
same  concern  about  the  release  of  your  deposition 
transcripts? 

A      That  is  correct. 

Q      Would  you  say,  then,  that  your  concern  or 
your  principal  concern  with  respect  to  participation 
in  the  depositions  ~  or  White  House  review  of  the 
deposition  transcripts  was  to  preserve  the  integrity 
of  your  investigative  process? 

A      That  was  my  principal  concern,  and 
certainly  at  the  outset  it  was  the  overriding 
concern.   When  I  became  aware  that  the  transcripts 
had  been  released  to  the  White  House  on  the  23rd,  1 
was  also  concerned  that  those  transcripts  contained 
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1  material  concerning  the  subject  matter  of  RTC's 

2  underlying  criminal  investigation. 

3  Our  whole  investigation  was  occasioned  by 

4  the  fact  that  Treasury  had  released  that  material  in 

5  the  first  place  to  the  White  House,  and  they  had  just 

6  done  it  again.    1  did  not  like  being  associated  with 

7  that  in  any  way,  shape  or  form. 

8  Q      I  believe  you  testified  earlier  that  you 

9  considered  the  participation  of  the  White  House 

10  counsel  to  be,  and  I  think  I'm  quoting  you,  "an 

1 1  inappropriate  investigative  technique"? 

12  A      Yes. 

13  Q      Again,  it  would  be  your  view  that 

14  participation  of  the  White  House  counsel's  office 

15  would  somehow  preclude  you  from  conducting  an 

16  effective  investigation? 

17  A      It  would  potentially  have  an  adverse 

18  impact,  certainly.   Any  time  you  have  a  third  party 

19  present  in  an  investigation,  it  has  that  potential 

20  adverse  impact.   As  an  investigator,  one  wants  to 

21  hold  that  data  as  closely  as  possible. 

22 Q      In  the  end,  is  it  your  view  that  the 
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1  release  of  the  transcripts  to  the  White  House  counsel 

2  in  any  way  impeded  or  interfered  with  the  integrity 

3  of  your  investigation? 

4  A      The  release  on  the  23rd,  assuming  that  is 

5  when  it  occurred,  did  not  substantively  adversely 

6  impact  our  investigation.   I  believe  it  did  call  into 

7  question  the  integrity  of  our  investigation.    I 

8  believe  that  was  questioned  publicly  because  of  that 

9  release.   I  do  not  think  it  substantively  impacted. 

10  It  looked  terrible. 

11  Q      So  in  the  end,  the  problem,  in  your 

12  estimation  was  one  of  appearance? 

13  A      One  of  appearance,  one  of  violating  our  own 

14  procedures,  one  of  appearing  to  give  an  undue 

15  preference  to  the  White  House.    That  was  what  we  were 

16  investigating  to  begin  with  from  our  investigative 

17  standpoint.    As  I  said,  I  remained  concerned  that 

18  substantive  information  concerning  the  RTC's 

19  underlying  criminal  investigation  had  been  released. 

20  That  was  RTC's  concern,  and  I  shared  it. 

21  MR.  O'CALLAGHAN:    I'm  sorry,  just  for 

22  clarification,  you  were  also  working  under  the 
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1  assumption  that  the  transcripts  were  released  on  the 

2  23rd  to  the  White  House;  is  that  correct? 

3  THE  WITNESS:    That  is  correct.   That  was 

4  the  premise  of  the  question,  as  I  understood  it. 

5  BY  MR.  PORTNOY: 

6  Q      With  respect  to  your  investigative 
techniques,  your  standard  techniques,  I  believe  you 
testified  earlier  that  you  generally  do  not  take 
sworn  depositions? 

A      Not  generally  ~  it's  too  expensive  --  but 
it  is  certainly  not  unprecedented.  We  have  done  it 
before,  we  have  done  it  since.    Subsequently  an 
agent,  or  two  agents,  more  often,  conduct  an 
interview  which  is  frequently  under  oath.    They  write 
up  the  results  of  that  interview  in  a  report  of 
investigative  activity  and  that  is  the  record  of  the 
interview.   They  also  sometimes  will  write  up  witness 
statements  and  have  the  witness  review  it,  correct  it 
and  sign  it. 

Q      Why  did  you  choose  the  more  rigorous  route 
this  time  of  having  deposition  transcripts  recorded? 

A      Two  reasons:   One,  it's  much  faster,  and 
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two,  we  recognized  that  there  would  be  extreme  public 
scrutiny  of  this  investigation  and  we  wanted  to  let 
the  witnesses  present  their  testimony  in  their  own 
words  and  not  risk  the  possibility  of  an  argument 
that  we  had  not  correctly  represented  a  witness's 
statement  because  we  had  paraphrased  it  in  ways  that 
the  witness  might  not  like.    Greater  accuracy. 

Q      I  believe  you  also  testified  earlier  that 
your  office  has  the  authority  to  subpoena  documents 
but  not  testimony? 

A      That  is  correct.   And  we  don't  have  the 
authority  to  subpoena  documents  from  federal 
agencies.   An  IG  cannot  serve  a  subpoena  on  another 
federal  agency. 

Q      But  you  can  subpoena  individuals? 

A  We  can  subpoena  individuals  for  individual 
records.  We  could  not  subpoena  an  individual  for  a 
federal  record. 

Q      So,  then,  would  it  be  fair  to  say  that  all 
of  the  individuals  who  appeared  to  have  their 
deposition  taken  did  so  voluntarily? 

A      From  our  perspective,  yes.    They  may  have 
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1  been  told  to  come  there  by  their  employers,  so  it  may 

2  not  have  been  from  their  perspective,  but  from  ours, 

3  yes.    We  had  no  authority  to  compel  them. 

4  Q      Would  it  also  be  your  view  that  all  of  the 

5  official  records  that  were  produced  in  connection 

6  with  your  investigation  were  produced,  essentially, 

7  voluntarily? 

8  A      Except  for  the  RT  ~  well,  except  for  the 

9  RTC  records  as  regards  the  RTC  IG,  we  have  absolute 

10  authority  to  get  —  under  the  IG  Act  to  have  access 

1 1  to  any  agency  records.   They  had  no  ability  to  refuse 

12  that. 

13  From  the  Treasury's  perspective,  the 

14  Treasury  IG  had  the  authority  to  get  records 

15  available  to  its  agency.   The  Treasury  IG  may  have 

16  some  limits  on  that  statutory  authority.    The  IG  Act 

17  treats  the  Treasury  IG  differently  because  of  its 

18  situation.   The  Treasury  IG,  DOJ  IG  and  DoD  IGs 

19  are  ~  all  have  separate  segments  of  the  Act.    I'm 

20  not  quite  sure  how  far  their  authority  extends. 

21  Q      You  indicated  earlier  that  some  of  the 

22  witnesses  may  not  have  felt  entirely  like  volunteers? 
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1  A      Yes. 

2  Q      That  they  may  have  been  instructed  by  their 

3  superiors? 

4  A      That  is  possible. 

5  Q      During  the  course  of  your  investigation, 

6  did  you  have  an  understanding  as  to  the  attitudes  of 

7  the  management  of  the  Treasury  Department  and  the  RTC 

8  with  respect  to  cooperation  with  your  investigation? 

9  A      As  far  as  I  know,  both  groups  of  managers 

10  were  cooperative  in  full. 

11  Q      So  would  it  be  fair  to  say  that  the 

12  alacrity  with  which  the  employees  responded  reflected 

13  their  view  of  their  superiors'  wishes? 

14  A      That  could  well  be. 

15  Q      You  didn't  get  any  indication  that  anybody 

16  in  the  hierarchy  of  either  agency,  or  the  White  House 

17  for  that  matter,  was  trying  to  in  any  way  dissuade 

18  people  from  cooperating? 

19  A      No,  we  did  not. 

20  Q      You  also  indicated  that  during  your  meeting 

21  on  the  5th  of  July,  Ms.  Kerner,  I  believe  you  used 

22  the  word  "obliquely"  raised  the  issue  of  providing 
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materials  to  the  White  House  in  light  of  White  House 
cooperation  with  the  investigation? 

A      Yes. 

Q      In  your  estimation,  was  Ms.  Kemer 
suggesting  a  quid  pro  quo  or  an  exchange? 

A      In  my  estimation,  and  to  my  recollection, 
it  was  more  that  she  believed  that  they  were 
cooperating  fully  with  us  and  that  we  should  do 
likewise  with  them. 

Q      Was  her  view  colored  by  her  belief  that  the 
White  House  counsel's  office  investigation  was 
analogous  to  the  inspector  general's  investigation? 

A      Well,  that  was  the  analogy  that  she  put 
forward  to  me.    I  told  her  that  I  disagreed 
completely  with  that,  that  they  weren't  analogous  to 
an  IG  and  I  said  why,  they're  not  statutorily 
independent,  they're  counsel  to  the  White  House,  they 
represent  the  White  House,  very  much  contrary  to 
being  independent,  they  have  certain  fiduciary  duties 
as  attorneys. 

Q      I  certainly  understand  that  you  didn't 

share  Ms.  Kerner's  view,  but  did  you  have  any  reason 
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to  doubt  the  sincerity  of  her  view? 

A      Her  view  made  very  little  sense  to  me.    I 
don't  understand  how  it  was  held  or  how  sincerely  it 
was  held. 

Q      But  just  to  clarify  for  the  record, 
Ms.  Kemer  wasn't  suggesting  a  quid  pro  quo,  was 
she? 

MR.  O'CALLAGHAN:    As  far  as  you  know  also. 
THE  WITNESS:    There  was  no  direct 
suggestion  of  that.    As  I  said,  it  was  an  oblique 
reference. 

BY  MR.  PORTNOY: 

Q      Did  anyone  at  any  time  suggest  a  quid  pro 
quo  whereby  the  White  House  would  make  witnesses  or 
materials  available  to  you  only  if  you  provided 
materials  in  return? 

A      No,  no  one  ever  said  that  to  me. 

Q      Did  anyone  ever  say  it  to  anyone? 

A      Not  to  my  knowledge. 

Q      Did  anyone  from  the  White  House  ever  say  to 
you  that  you  should  make  the  materials  available  to 
them  because  they  cooperated  with  you? 

41-377  97-18 
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1  A      At  the  meeting  on  the  5th,  the  attorneys 

2  who  were  there  from  the  White  House  said  we  want  to 

3  cooperate  fully  with  you  and  we  are  going  to  do 

4  that.    Certainly  the  implicit  suggestion  was  that 

5  they  would  appreciate  like  cooperation.   There  was  no 

6  direct  linkage.   They're  advocates.   They  were  trying 

7  to  get  their  position  accepted. 

8  MR.  GIBSON:    Pat,  just  for  the  record,  your 

9  reference  to  the  White  House  attorneys  at  that 

10  meeting  is  a  reference  to  the  meeting  that  was  at 

1 1  4:30  in  the  afternoon,  not  the  earlier  meeting? 

12  THE  WITNESS:    That  is  correct.   There  were 

13  no  White  House  counsel  present  in  the  earlier 

14  meeting. 

15  MR.  GIBSON:    Thank  you. 

16  BY  MR.  PORTNOY: 

17  Q      Did  the  White  House  ever  make  available  to 

18  you  any  of  the  materials  collected  during  the  course 

19  of  the  internal  White  House  investigation? 

20  A      I'm  not  sure  how  far  back  that  dated,  that 

21  investigation.   They  made  available  to  us  materials 

22  that  they  had  made  available  to  the  independent 
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1  counsel  and  to  the  committees  of  Congress,  which  may 

2  well  have  been  pulled  together  as  part  of 

3  Mr.  Cutler's  investigation,  I  don't  know.    I  don't 

4  believe  that  we  got  documents  on  any  investigatory 

5  work  that  was  done  in  terms  of  their  interviewing  of 

6  their  own  witnesses,  certainly  subsequent  to  the 

7  beginning  of  our  investigation.    We  got  the  one 

8  production  and  that  was  it. 

9  Q      So  to  be  clear,  you're  not  aware  that 

10  anybody  in  your  agency  ever  received  White  House 

1 1  interview  notes,  for  example? 

12  A      Not  that  I  am  aware  of 

13  Q      Are  you  aware  whether  anybody  at  OGE  ever 

14  received  those  notes? 

15  A      Not  that  I'm  aware  of 

16  Q      Would  it  surprise  you  to  learn  that  in  fact 

17  Ms.  Ley  has  testified  that  the  White  House  did  make 

18  those  interview  notes  available  to  them? 

19  MR.  O'CALLAGHAN:    Are  you  representing  that 

20  that's  what  she  testified  to? 

21  MR.  PORTNOY:    Yes,  that's  my  representation 

22  of  her  testimony. 
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MR.  O'CALLAGHAN:    That  they  were  interviews 
taken  by  the  White  House  counsel? 

MR.  PORTNOY:    My  question  reflected  my  good 
faith  understanding  of  the  testimony. 

MR.  O'CALLAGHAN:    Well,  I  just  want  to  make 
it  clear  on  the  record  what  you're  representing  to 
Ms.  Black  before  she  answers  the  question. 
BY  MR.  PORTNOY: 

Q      Because  we  don't  have  a  transcript, 
although  there  may  be  one  waiting  in  our  offices  at 
this  point,  let  me  rephrase  the  question. 

Would  it  surprise  you  to  learn  that  the 
White  House  made  available  to  Ms.  Ley  materials 
pertaining  to  its  internal  investigation,  other  than 
those  publicly  produced? 

A      Well  -- 

Q      Or  produced  to  the  independent  counsel  — 

A      Those  were  essentially  not  public  — 
certainly  not  publicly  produced.   Other  than  those 
that  were  produced  to  us,  I  had  no  knowledge  of  that, 
if  that  occurred.   This  is  the  first  time  I've  heard 
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Q      Assuming  for  the  moment  that  Ms.  Ley's  — 
that  I  have  accurately  represented  Ms.  Ley's 
testimony  and  that  her  testimony  is  in  fact  true, 
would  you  have  considered  it  appropriate  for  the 
White  House  to  share  those  materials  with  OGE? 

A      "Those  materials"  being  the  White  House 
notes  of  interviews  with  its  own  employees? 

Q      Materials  compiled  during  the  White  House 
investigation. 

A      1  don't  see  anything  wrong  vyith  it. 

Q      Did  you  ever  discuss  with  anyone  at  OGE  the 
subject  of  White  House  access  to  transcripts  of  your 
investigative  depositions? 

A      At  some  point,  yes. 

Q      During  the  course  of  your  investigation? 

A      I  believe  I  talked  to  Jane  Ley  after  we 
found  out  that  the  transcripts  had  been  given  to  the 
White  House.    1  may  well  have  talked  to  her  about  it 
beforehand,  but  I  don't  have  a  specific 
recollection.   It  wouldn't  surprise  me  to  find  out  I 
did. 

Q      Did  Ms.  Ley  ever  convey  to  you  a  view  as  to 
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1  whether  the  White  House  should  or  should  not  have 

2  access  to  the  depositions? 

3  A      I  can't  recall  a  specific  discussion  with 

4  her,  so  I  can't  recall  a  view,  which  isn't  to  say 

5  that  she  did  not.    I  would  consider  OGE's  view  to  be 

6  fairly  peripheral. 

7  Q      Would  it  surprise  you  to  know  that  Ms.  Ley 

8  testified  that  she  urged  the  White  House  counsel's 

9  office  to  obtain  and  review  those  depositions  while 

10  your  investigation  was  ongoing? 

1 1  MR.  O'CALLAGHAN:    Mr.  Portnoy,  just  so  the 

12  record  is  clear,  you  need  to  be  extremely  careful  how 

13  you  are  characterizing  other  witnesses'  testimony. 

14  Make  sure  that  you  are  very  complete  in  how  you 

15  characterize  the  testimony.    Don't  mischaracterize 

16  it.    Make  sure  you  give  a  complete  description  of  how 

17  Ms.  Ley  testified.   And  I'm  just  --  I  want  it  on  the 

18  record  that  I  don't  think  that's  a  fair  and  accurate 

19  description  of  what  she  testified  to  yesterday. 

20  MR.  PORTNOY:    1  believe  it  is  a  fair  and 

21  accurate  description,  and  I  would  restate  my 

22  question.      
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1  BY  MR.  PORTNOY: 

2  Q      Would  you  be  surprised  to  know  that  Ms.  Ley 

3  during  the  course  of  your  investigation  encouraged 

4  the  White  House  counsel's  office  to  obtain  and  review 

5  copies  of  the  depositions  of  White  House  witnesses? 

6  MR.  O'CALLAGHAN:    That's  a  different 

7  question. 

8  THE  WITNESS:    I'm  confused.   Could  you  read 

9  back  what  his  question  was? 

10  (The  reporter  read  the  record  as  requested.) 

1 1  THE  WITNESS:   To  obtain  copies  of  the 

12  depositions  of  the  White  House  witnesses.   Prior  to 

13  completion  of  our  investigation? 

14  BY  MR.  PORTNOY: 

15  Q      That's  correct. 

16  A      I  did  not  know  that  had  occurred.   I'm 

17  surprised  to  find  out  that  it  did,  and  I  disagree 

18  with  her.    I  disagree  that  that  should  be  done. 

19  MR.  O'CALLAGHAN:    Mr.  Portnoy,  also  for 

20  clarification,  I  think  you  should  identify  whether 

21  Ms.  Ley  represented  that  she  gave  that  advice  with 

22  regard  to  redacted  or  unredacted  transcripts  or  if 
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she  even  made  the  distinction,  so  the  question  can  be 
properly  answered. 

MR.  PORTNOY:  I  believe  the  question  has 
been  properly  answered,  but  if  you  would  like  to  go 
into  it  on  follow-up,  I'm  happy. 

THE  WITNESS:    I  would  point  out  that  the 
whole  purpose  of  us  doing  this  investigation  is  that 
OGE  doesn't  ~  and  if—  doesn't  do  investigations. 
And  if  she  made  such  a  recommendation,  I  would 
consider  that  reflective  of  that  lack  of  experience. 

BY  MR.  PORTNOY: 
Q      You  testified  earlier  that  you  conveyed  in 
the  strongest  terms  to  Ms.  Sherburne  your  view  that 
the  White  House  should  not  have  access  to  the 
deposition  transcripts? 

A      That  is  correct.   During  the  course  of  our 
deposition  ~  of  our  investigation. 

Q      I  would  like  to  refer  you  to  a  document 
which  I  know  to  be  here. 

MR.  GIBSON:    Off  the  record. 

MR.  PORTNOY:    Sure. 

(Discussion  off  the  record.) 
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BY  MR.  PORTNOY: 

Q      I  would  like  the  record  to  reflect  that  I'rn 
showing  Ms.  Black  a  document  Bates  stamped  number 
0368,  which  I  believe  has  a  missing  final  digit.    It 
is  an  E-mail  dated  Wednesday,  August  3,  1994  from 
Ms.  Black  to  Mr.  Adair,  Mr.  Switzer  and  Mr.  Blight. 
The  subject  is  "transcripts,  White  House  letter,"  and 
I  would  ask  you,  please,  to  refer  to  the  third 
paragraph. 

A      Yes. 

Q      Would  you  read  for  the  record,  please,  the 
first  sentence  of  that  paragraph. 

A      The  first  sentence  of  that  paragraph  says 
"I  think  that  Sherburne  had  thought  there  was  not  a 
definitive  refusal  because,  although  I  said  the  RTC 
IG  would  not  agree  to  that,  Kemer  was  more 
sympathetic  to  the  problem  that  Cutler  had." 

That  reference  to  a  definitive  refusal  is  a 
reference  back  to  a  statement  where  1  quoted 
Sherburne  above  as  saying  in  response  to  my  statement 
that  I  had  strongly  objected  to  the  provision  of 
those  transcripts,  that  she  had  not  remembered  such  a 
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1  definitive  refusal. 

2  Q      I'm  sorry,  "she"  being? 

3  A      Ms.  Sherburne. 

4  Q      Does  this  E-mail  accurately  reflect  your 

5  views  at  the  time? 

6  A      Yes,  it  does. 

7  Q      So  is  it  your  view  at  the  time  that 

8  Ms.  Sherburne  believed  that  there  had  not  been  a 

9  definitive  refusal  to  provide  the  transcripts? 

10  A      She  told  me  that  she  --  I  had  stated  that 

1 1  there  had  been  a  very  strong  objection  to  that  and  a 

12  flat-out  refusal.   Her  response  back  was  I  didn't 

13  remember  that  definitive  a  refusal.    I  took  that  to 

14  mean  she  recognized  there  had  been  a  refusal;  perhaps 

15  she  felt  the  matter  was  open  to  further  discussion  at 

16  a  later  time.    She  knew  there  had  been  a  refusal. 

17  She  just  didn't  remember  it  being,  quote,  that 

18  definitive,  closed  quote.   And  at  the  ~ 

19  Q      Would  it  be  fair  to  say  that  she  thought  - 

20  A      That  was  what  she  was  telling  me. 

21  Q      ~  that  she  told  you  that  she  understood 

22  that  she  had  received  a  negative  response  but  that 
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1  she  believed  that  the  subject  remained  open  for 

2  discussion? 

3  A      No,  I  would  not  go  any  further  than  what 

4  she  said  was  I  don't  remember  that  definitive  a 

5  refusal.   I  remember  that  phrase  very  distinctly  and 

6  put  it  in  the  E-mail  promptly  after  having  the 

7  discussion  with  her.    And  1  certainly  give  ~  I 

8  expect  that  she  told  me  that  in  good  faith,  I  had  no 

9  reason  to  believe  otherwise. 

10  And  what  1  was  conveying  in  this  E-mail  was 

1 1  that,  if  she  thought  that,  it  was  because  Ms.  Kemer 

12  was  more  sympathetic  than  I  was.    She  got  a  flat 

13  refijsal  from  me,  and  there's  no  way  it  could  have 

14  been  understood  otherwise,  but  she  knew  she  was 

15  dealing  with  two  IGs. 

16  Q      And  at  the  time,  you  had  no  knowledge  about 

17  any  conversations  she  may  or  may  not  have  had  with 

18  Ms.  Ley,  did  you? 

19  A      I  did  not. 

20  Q      And  if,  in  fact,  she  was  encouraged  by 

21  Ms.  Ley  to  obtain  deposition  transcripts,  that  might 

22  also  have  affected  her  view,  might  it  not? 
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A      With  all  due  respect,  Ms.  Ley  didn't  have 
authority  to  give  up  our  documents. 

MR.  O'CALLAGHAN:    Mr.  Portnoy,  I  hate  to 
interject  again,  but  also  I'm  urging  caution  on 
characterization  of  other  testimony,  saying  that  she 
is  ~  I  believe  you  said  --  you  might  have  said 
Ms.  Ley  might  have  urged  her  to  get  other  transcripts 
and  I'm  not  sure  that  that's  her  testimony. 

MR.  PORTNOY:    I  didn't  actually  said  that. 
I  said  encouraged. 

MR.  O'CALLAGHAN:    Encouraged  is  also  --  I 
think  you  ought  to  be  careful.   I  just  want  to  make 
it  clear  that  I'm  not  sure  that's  what  happened.   We 
don't  have  the  transcripts  back. 

MR.  PORTNOY:    I  am  pleased  to  state  for  the 
record  that  I  don't  have  the  transcript  and  that  I  am 
not  directly  quoting  Ms.  Ley,  but  I  would  also  state 
for  the  record  that  I'm  endeavoring  to  accurately  and 
fairly  characterize  her  testimony.   And  I  would 
advise  you  and  ask  you  that,  if  you  believe  I've 
mischaracterizedit,  please  correct  it  during  the 

follow-up,  but  I'm  really  -- 
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MR.  O'CALLAGHAN:    No,  I  think  it's 
important  to  correct  it  while  you  ask  the  question 
for  a  clear  record. 

BY  MR.  PORTNOY: 
Q      Going  forward,  if  in  fact  Ms.  Ley  had  had  a 
conversation  with  Ms.  Sherburne  in  which  she  stated 
her  view  that  it  was  both  appropriate  and,  in  fact, 
desirable  for  the  White  House  to  obtain  and  review 
deposition  transcripts  of  White  House  personnel, 
might  that  have  contributed  to  Ms.  Sherburne's  view 
that  there  had  not  been  a  definitive  refusal  to  grant 
the  White  House  access? 

A      I  can't  speculate  as  to  Ms.  Sherburne's 
state  of  mind.    I  don't  see  how  a  subsequent 
statement  by  somebody  else  can  undo  the  statement  by 
the  RTC  IG's  office.    I  would  think  only  the  RTC  IG 
could  do  that. 

Q  So  it  was  your  view  that  only  your  office 
had  the  authority  to  determine  what  to  do  with  the 
transcripts? 

A      It  is  my  view  that  only  our  office  could 
negate  a  prior  refusal  on  behalf  of  our  office.   The 
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1  investigation  was  being  done  by  two  IGs  and  custody 

2  of  those  transcripts  was  shared  by  those  IGs  and 

3  those  IGs  are  both  autonomous.   The  RTC  inspector 

4  general  has  no  control  over  the  Treasury  inspector 

5  general  and  vice  versa. 

6  I  mean,  we  tried  to  work  things  out  during 

7  this  investigation,  and  we  thought  that  we  had  done 

8  so.    And  it  was  our  understanding  from  the  beginning 

9  that  Treasury  ~  the  Treasury  IG  had  accepted  our 

10  position  that  these  transcripts  were  not  going  to  go 

1 1  outside  of  the  investigative  arena. 

12  Q      But  just  to  clarify,  it  wasn't  —  strike 

13  that. 

14  Is  it  your  testimony  that  only  the  RTC 

15  investigator  general's  office  had  the  authority  to 

16  release  those  transcripts? 

17  A      No,  that  is  not  my  testimony.    The 

18  investigation  was  joint.    We  in  fact  were  initially 

19  asked  to  assist  the  Treasury  IG.    The  Treasury  IG 

20  asked  ~  and  the  Treasury  Secretary  asked  us  for  that 

21  assistance  because  of  RTC  witnesses.   In  particular, 

22  to  the  extent  that  RTC  witness  transcripts  were 
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1  involved,  I  would  think  ~  I  would  expect,  I  did 

2  expect  that  those  were  going  nowhere  without  the 

3  authorization  of  the  RTC  IG. 

4  That,  in  fact,  was  the  expressed 

5  understanding  with  which  we  entered  into  this 

6  investigation.   But  if  you're  asking  me,  does 

7  technical  legal  authority  to  release,  rightly  or 

8  wrongly,  such  transcripts  reside  outside  the  RTC  IG's 

9  office,  I  would  have  to  answer  that  I  could  make  no 

10  legal  argument  that  the  Treasury  IG  had  that 

1 1  authority  because  of  the  nature  of  the  joint 

12  investigation. 

13  Q      You  conducted  the  investigation,  at  least 

14  indirectly,  on  behalf  of  the  Office  of  Government 

15  Ethics,  did  you  not? 

16  A      We  were  sending  our  report  to  them  for 

17  their  opinion,  yes,  but  the  Inspector  General  Act  is 

18  very  clear  that  the  only  one  who  has  authority  over 

19  an  IG  investigation  is  the  IG,  and  not  even  the  head 

20  of  the  agency  can  direct  him  as  to  that  investigation 

21  during  its  course. 

22  Q      We're  not  discussing  whether  somebody  could 
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direct  you.    We're  discussing  ~ 

A      Or  interfere  with. 

Q      We're  also  not  discussing  whetiier  anybody 
has  the  authority  - 

A      Those  are  the  terms  used  in  the  IG  Act. 

Q      ~  to  impede  your  investigation. 

But  you  became  involved,  as  I  understand 
it,  at  least  indirectly,  at  the  behest  of  the  Office 
of  Government  Ethics  because  OGE  lacked  investigative 
authority? 

A      At  least  indirectly,  yes.    Directly,  a 
request  was  made  from  Secretary  Bentsen  to  acting  CEO 
Ryan  who  made  the  request  to  us. 

Q      So  in  some  measure,  you  were  conducting 
your  investigation  on  behalf  of  the  Office  of 
Government  Ethics? 

A      I  hesitate  to  use  the  term  "on  behalf  of 
the  Office  of  Government  Ethics."    We  were  conducting 
the  investigation  under  the  auspices  of  the  IG  Act 
and  our  own  authority.    We  were  certainly  conducting 
it  in  close  coordination  with  OGE  and  in  order  for 

them  to  be  able  to  render  an  opinion.    They  were  the 
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end  user  of  the  product. 

Q      Right.    The  purpose  of  the  investigation 
was  to  provide  sufficient  information  for  OGE  to 
render  an  opinion  to  the  Secretary  of  the  Treasury; 
is  that  correct? 

A      The  purpose  of  the  investigation  was  to 
find  out  if  any  government  rules,  regulations  and  so 
forth  had  been  violated.   The  entity  which  was  going 
to  render  that  opinion  was  the  Office  of  Government 
Ethics.    There  is  a  distinction,  or  at  least  I  view 
that  as  being  a  distinction. 

Q      In  your  view,  when  you  conveyed  deposition 
transcripts  to  the  Office  of  Government  Ethics,  did 
those  transcripts  in  any  way  become  OGE  records  or 
OGE's  materials? 

A      I  did  not  view  it  as  such,  no.    I  viewed  it 
as  giving  them  access  to  our  documents  in  order  for 
them  to  do  their  job. 

Q      Do  you  know  how  OGE  viewed  it? 

A      No,  I  do  not. 

Q      Referring  your  attention  to  the  28th  of 
July  -- 
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1  A      Let  me  give  you  your  document  back. 

2  Q      Thank  you. 

3  I  believe  you  testified  that  you  were  part 

4  of  a  meeting  on  that  day  in  which  the  report  was 

5  finally  drafted  or  the  finishing  touches  were  put  on 

6  the  report? 

7  A      Yes. 

8  Q      I  believe  you  testified  that  there  was  some 

9  discussion  as  to  whether  the  deposition  transcripts 

10  should  be  part  of  the  report? 

1 1  A      There  was  such  a  discussion  by  Ms.  Kulka, 

12  who  was  advocating  that  they  not  be;  if  not  made  a 

13  part  of  the  report,  at  least  they  should  not  be 

14  released.   I  think  probably  making  it  a  part  of  the 

15  report  is  a  fair  assessment  of  the  position,  and  that 

16  was  not  the  position  of  either  the  IGs  or  anyone  on 

17  their  staffs. 

18  Q      That  wasn't  your  position,  for  example? 

19  A      No,  it  was  not. 

20  Q      You  were  of  the  view  that  the  depositions 

21  should  be  part  of  the  report? 

22  A      Yes. 
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1  Q      And  if  you  could  just  state  again,  please, 

2  why  you  were  of  that  view? 

3  A      Again,  I  believe  that  letting  the  witnesses 

4  tell  their  story  in  their  own  words  rather  than 

5  attempting  to  write  up  reports  of  interviews  was  a 

6  valuable  thing,  and  certainly  at  that  ~  we  had  been 

7  writing  the  report,  drafting  the  report  for  some  time 

8  with  exactly  that  expectation. 

9  Were  we  to  change  course  at  this  point,  the 

10  report  certainly  would  have  been  extremely  delayed  in 

1 1  issuance,  and  I  saw  no  value  in  doing  that. 

12  Q      Did  you  also  testify  earlier,  I  believe, 

13  that  the  depositions  were  likely  to  become  public  in 

14  any  event? 

15  A      Yes,  I  think  that's  when  I  used  that 

16  horrible  word,  "FOIAble."   The  depositions  would  be 

17  subject  to  a  FOIA  request,  and  at  that  point,  would 

1 8  have  to  be  reviewed,  redacted  as  to  any  information 

19  which  need  not  be  released  under  FOIA,  or  in  the  case 

20  of  the  Privacy  Act,  must  not  be  released.   And  then 

21  released. 

22  Q      So  at  least  with  respect  to  the  unredacted 
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portions  ~  excuse  me,  the  redacted  portions  of  the 
deposition  transcripts,  they  would  have  become  public 
documents  upon  issuance  of  your  report,  irrespective 
of  whether  they  were  included? 

A      Well,  not  necessarily  upon  issuance,  no. 
That  would  not  necessarily  be  true.    But  the 
transcripts  would  become,  upon  completion  of 
investigation,  subject  to  a  FOIA  request.   If  you  get 
a  FOIA  request  during  an  investigation,  it  was 
rejected  because  the  investigation  is  ongoing  or 
documents  are  not  released  for  that  reason.    It  is 
not  rejected.   Documents  are  not  released. 

At  the  conclusion  of  the  investigation,  a 
member  of  the  public  or  member  —  including  a  member 
of  the  press  obviously,  could  request  all  your 
documents  in  the  investigation  if  they  wanted  to,  and 
you  would  have  to  do  a  FOIA  analysis  on  each  and 
every  page. 

It  was  my  view,  and  it  is  my  view  now,  that 
that  would  include  these  depositions,  and  that  we 
would  have  done  an  analysis  at  that  point,  and 

redacted  certain  things  under  FOIA  and  released  the 
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remainder. 

Q      Would  the  redaction  under  FOIA  have  been 
essentially  the  same  as  the  redactions  you  made? 

A      I  believe  it  would  have  been,  yes. 

Q      Putting  aside  the  administrative  ~ 

A      I  essentially  created  a  FOIA-releasable 
document.   That's  what  I  did. 

Q      Putting  aside  the  time  involved  in  the 
administrative  aspect  of  responding  to  a  FOIA 
request,  those  documents  would  have  been  available 
under  FOIA  upon  completion  of  the  investigation? 

A      That  is  the  first  point  at  which  they  would 
have  been  available  under  FOIA.    It  would  have  taken 
some  time  under  a  typical  FOIA  approach  for  them  to 
become  public. 

Q      So  irrespective  of  any  release  of 
depositions  to  anybody  or  the  way  in  which  your 
report  was  drafted,  at  least  legally,  those 
deposition  transcripts  would  have  been  available  to 
the  public,  as  it  turns  out,  on  the  30th  of  July? 

A      No,  I  don't  think  so.    If  those  had  not 
been  a  part  of  that  ~  made  a  part  of  that  report  and 
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1  deliberately  ~  you  know,  a  public  version 

2  deliberately  being  created,  if  instead  we  had  simply 

3  released  a  report  on  the  30th  of  July,  we  could  have 

4  started  receiving  requests  for  those  documents.   It 

5  would  have  taken  some  time  to  process  that  because 

6  they  would  have  been  in  line  with  all  other  FOIA 

7  requests. 

8  Q      Right.    I'm  not  suggesting  that  a  requester 

9  would  have  gotten  them  on  the  30th.    I'm  suggesting 

10  that  a  request  would  have  been  in  order  on  the  30th 

1 1  and  would  have  been  processed. 

12  A      That  is  correct. 

13  Q      Last  few.   You  testified  earlier  that, 

14  prior  to  the  beginning  of  these  depositions,  a  number 

15  of  individuals  from  the  RTC  inspector  general's 

16  office  met  to  discuss  the  depositions? 

17  A      I  don't  recall  testifying  to  that. 

18  Q      I'm  sorry,  I  thought  you  testified  that 

19  Mr.  Gibson  --  a  meeting  ~ 

20  A      I'm  sorry.    Wrong  set  of  depositions.    I 

21  was  back  last  summer.   Okay.   Now  we're  focusing  on 

22  today? 
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1  Q      Yes. 

2  A      And  this  deposition,  yes. 

3  Q      We've  come  full  circle. 

4  A      I  misunderstood  the  question.   Could  you 

5  repeat  it? 

6  Q      Did  Mr.  Gibson  convene  a  meeting  prior  this 

7  round  of  Congressional  depositions? 

8  A      We  met  and  my  recollection  is  that  it  was 

9  at  Mr.  Gibson's  behest,  last  Friday. 

10  Q      What  was  the  purpose  of  the  meeting? 

11  A      We  had,  at  that  stage,  just  gotten  formal 

12  notice  that  we  were  going  to  be  deposed.   Mr.  Gibson 

13  wanted  to  talk  to  his  witnesses  before  ~  obviously 

14  we  had  very  little  time.    We  got  the  notice  one 

15  business  day  ahead  of  the  next  business  day  on  which 

16  the  depositions  were  to  begin.   As  a  practical 

17  matter,  the  easiest  way  to  do  that  was  to  gather  us 

18  all  in  a  room. 

19  We  also  —  I  think  the  various  people 

20  involved  in  this  investigation  wanted  to  refresh  our 

21  recollections  as  to  what  had  gone  on.    15  months  had 

22  passed,  16,  whatever. 
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Q      Were  there  conversations  among  the  group  of 
you  as  to  what  had  occurred  1 5  months  ago? 

A      Yes,  some.    We  had  a  pile  of  documents 
which  we  looked  at  in  attempting  to  refresh  our 
recollections. 

Q      Would  it  be  fair  to  say  that  you  came  away 
from  this  meeting  with  recollections  that  you  didn't 
necessarily  have  before  the  meeting? 

A      I  don't  know  that  that's  a  fair  statement. 
I  went  back  and  1  reviewed  documents,  I  think  the 
appropriate  term  is  "refreshing  one's  recollection." 
That  does  not  mean  it  was  not  there. 

Q      I  don't  mean  to  suggest  that  you  changed 
your  view.    I  mean  that  you  fleshed  out  your 
recollection,  increased  your  recall  of  detail. 

A      "Refreshed  my  recollection"  is  the  term  I 
would  use,  and  that's  the  term  as  a  lawyer  I'm 
comfortable  with;  more  from  documents  than  from 
anything  else,  quite  frankly. 

Q      So  in  effect,  this  was  a  meeting  with 
counsel  to  refresh  your  recollections  in  anticipation 
of  testimony  before  Congress,  at  least  in  part? 


A      At  least  in  part,  yes.    We  also  went  over 
the  rules  that  you  have  in  place  for  these 
depositions.    Mr.  Gibson  explained  when  he  could 
object,  explained  it  was  very  different  than  civil 
depositions  and  in  a  judicial  setting,  cautioned 
people  not  to  speculate;  all  of  the  things  that  you 
as  an  attorney  have  done  in  preparing  witnesses  for  a 
deposition. 

Q      But  then  as  a  general  proposition,  you 
would  agree  that  it's  appropriate  for  counsel  to  meet 
with  witnesses  in  anticipation  of  testifying  before 
Congress  and  to  prepare  their  witnesses  by  refreshing 
their  recollection  with  documents  and  other 
materials? 

A      I  would  agree  with  that. 

Q      Last  subject.   I  believe  you  have  in  front 
of  you  a  document  which  is  stamped  Bates  number 
25252? 

A      Yes. 

Q      Would  you  describe  it,  please. 

A      It  is  a  document  entitled  "chronology  of 
events,  White  House  briefing  investigation,  1994." 
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1  At  the  top  there's  a  handwritten  notation  "212195" 

2  and  it  is  a  brief  chronology,  one-page  chronology  of 

3  the  events  of  1994  between  March  22  and  July  29. 

4  Q      Did  you  prepare  the  document? 

5  A      Yes,  I  did. 

6  Q      Do  you  recall  when? 

7  A      Yes,  2/2/95. 

8  Q      So  that  date  refers  to  the  ~ 

9  A      That's  my  handwriting,  yes. 

10  Q      -- time  of  completion. 

1 1  Where  did  you  get  the  information  from? 

12  A      I  got  the  information  from  my  calendar,  the 

13  calendar  of  Mr.  Switzer,  the  calendar  of  Mr.  Adair 

14  and  our  recollections. 

15  Q      Why  did  you  prepare  this  chronology? 

16  A      I  prepared  this  prior  to  meeting  with  the 

17  Office  of  Independent  Counsel  so  that  I  could  ~ 

18  again,  this  was  a  technique  to  refresh  my  own 

19  recollection  as  to  events  that  they  wanted  to 

20  interview  me  about. 

21  Q      At  the  time  you  prepared  it,  did  you  share 

22  this  document  with  anyone  else? 
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1  A      Mr.  Adair,  Mr.  Switzer  had  it.    I  believe  I 

2  gave  it  to  ~  if  not  this  date,  shortly  thereafter  — 

3  to  Mr.  Blight  as  well. 

4  Q      Did  you  use  this  document  or  discuss  it 

5  during  your  meeting  with  Mr.  Gibson  prior  to  this 

6  deposition? 

7  A      I  at  least  had  it  with  me,  yes. 

8  Q      Do  you  recall  whether  the  document  was  used 

9  as  the  basis  for  any  discussions  during  your  meeting? 

10  A      I  certainly  referred  to  it  myself. 

11  Q      Do  you  know  if  anybody  else  did? 

12  A      I'm  trying  to  remember  if  anybody  else 

13  did.    Yes,  I  am  told  so.    As  a  matter  of  fact, 

14  thinking  back  now,  I  think  that  Clark  Blight  did.    I 

15  recall  seeing  him  write  on  his. 

16  Q      Did  anything  occur  at  the  meeting  which 

17  would,  in  your  mind,  cause  you  to  alter  this 

18  chronology,  looking  at  it  now? 

19  A      Not  any  of  the  dates.    Some  ~  I  have  on  my 

20  copy  of  it  crossed  out  on  July  28  the  name  O'Rourke. 

21  One  of  the  agents  said  that  she  didn't  think  he  was 

22  there  at  that  meeting.   That  was  the  only  change. 
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MR.  PORTNOY:    Thank  you.    That  will 
conclude  my  questioning. 

MR.  O'CALLAGHAN:    I  have  a  couple  quick 
follow-ups.    Fm  hoping  I'm  not  going  to  take  more 
than  10  minutes.    Do  you  want  to  take  a  quick  break, 
stand  up,  go  to  the  bathroom? 

THE  WITNESS:    Let's  do  that. 
(Recess.) 

EXAMINATION 
BY  MR.  O'CALLAGHAN: 

Q      Ms.  Black,  I  just  have  a  couple  of 
follow-up  questions.    Hopefully,  I  can  be  brief  yet 
thorough. 

Mr.  Portnoy  was  asking  you  questions  about 
whether  you  thought  that  the  depositions  should  be 
part  of  the  report,  copies  of  the  depositions,  if  it 
should  be  attached  as  exhibits,  and  you  said  yes;  is 
that  right? 

A      That's  correct. 

Q      When  you  were  referring  to  that,  were  you 
referring  to  the  redacted  or  unredacted  versions  of 

the  depositions? 
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A      When  it  came  time  to  publicly  release  that 
report,  absolutely  redacted  versions.   As  for  the 
version  of  the  report  that  we  would  issue  to  the 
Office  of  Government  Ethics,  I  saw  no  problem  with 
providing  them  unredacted  transcripts. 

Q      Were  you  of  the  impression  that  the 
unredacted  transcripts  that  you  were  providing  to  OGE 
were  being  provided  to  them  with  the  agreement  that 
it  be  kept  confidential? 

A      That  was  my  expectation,  yes. 

Q      How  long  does  it  normally  take  for  a  FOIA 
request  to  be  processed? 

A      It  varies  tremendously,  depending  upon  the 
volume  of  documents  you're  requesting  and  how  many 
requests  are  in  the  queue  ahead  of  it.    In  our  office 
at  that  time,  given  that  this  would  have  required 
coordination  with  the  RTC  office  of  general  counsel, 
which  it  clearly  would  have,  several  weeks. 

Q      Now,  as  far  as  the  deposition  transcripts 
from  this  investigation,  have  the  unredacted  copies 
of  the  depositions  been  released  to  the  public? 

A      Yes.   Oh,  I'm  sorry,  unredacted.  No,  no. 
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1  Redacted  copies. 

2  Q      Those  are  still  confidential  RTC  documents; 

3  is  that  correct? 

4  A      The  unredacted  copies  are  still 

5  confidential,  yes. 

6  Q      Only  the  redacted  copies  have  been 

7  released? 

8  A      That  is  correct.   When  we  provided  the 

9  unredacted  copies  to  the  committee,  we  specifically 

10  noted  that  and  asked  that  you  also  keep  them 

1 1  confidential. 

12  Q      At  the  time  that  the  unredacted  transcripts 

13  were  released  to  the  White  House,  was  there  a 

14  possibility  that  the  release  of  that  unredacted 

15  information,  confidential  information,  could  have 

16  harmed  the  conduct  of  an  active,  open,  RTC  criminal 

17  investigation? 

18  A      I  would  view  that  as  a  possibility.    You 

19  would  have  to  ask  the  independent  counsel. 

20  Q      Was  that  one  of  your  concerns? 

21  A      Was  that  one  of  the  concerns?  Yes. 

22 Q      If  the  transcripts  had  been  released  to  the 
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1  White  House  before  July  23,  could  that  have  had  a 

2  negative  impact  on  the  investigation  that  you  were 

3  conducting  at  the  time? 

4  A      It  could  have,  yes. 

5  MR.  PORTNOY:   Just  to  be  clear,  do  you  mean 

6  other  than  the  transmission  of  deposition  transcripts 

7  to  individual  witnesses? 

8  MR.  O'CALLAGHAN:    To  witnesses,  correct.   1 

9  said  to  the  White  House,  of  all  the  ~ 

10  THE  WITNESS:    Individual  witnesses  got 

1 1  their  own  transcripts  pretty  much  as  we  were  doing 

12  them,  within  24  hours  at  the  later  ones. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      The  question  was  the  wholesale  release  of 

15  all  the  depositions  unredacted  to  the  White  House. 

16  A      That  was  what  I  understood  your  question  to 

17  be,  and  my  answer  was  yes. 

18  Q      Thank  you.    You  were  asked  earlier  whether 

19  there's  any  evidence  that  you  were  unable  to  obtain 

20  before  the  end  of  the  investigation  that  you  thought 

21  was  relevant  to  reaching  a  conclusion  of  the 

22  investigation? 
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1  A      Yes. 

2  Q      Do  you  recall  whether  there  was  a  document 

3  requested  by  OGE  regarding  RTC  delegation  of 

4  authority  policy? 

5  A      I  have  a  vague  recollection  of  that,  yes. 

6  There  was  a  question  concerning  delegations  within 

7  RTC  that  OGE  raised  at  the  very  end  of  the 

8  investigation.  We  tried  to  obtain  that  and  we  got 
one  version,  but  I  couldn't  confirm  that  it  was  the 
one  that  was  in  effect  during  the  time  period. 

And  just  with  a  time  crunch,  I  never  got 
the  one  that  was  applicable  during  ~  that  I  could 
say  with  certainty  was  applicable  during  the 
important  ~  or  the  relevant  time  period.   That  was 
not  a  matter  of  refusal  of  a  document.   That  was  an 
issue  of  a  relatively  minor  point  in  the 
investigation  being  raised  by  OGE  very  late  in  the 
process,  and  it  was  simply  a  time  crunch.    We  didn't 
have  time  to  get  it. 

Q      So  it  was  a  timing  problem,  no  time  to 
satisfy  that  request  by  OGE? 

A      Correct.    We  tried.    We  just  were  not  able 
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to  get  the  document. 

Q      I  just  wanted  to  make  sure  that  we  were 
clear. 

A      Yes.   There  was  no  refusal. 

Q  You  had  stated  earlier  that  RTC  IG  wasn't 
given  a  specific  time  for  when  the  investigation  had 
to  be  completed? 

A      I  don't  recall  anybody  saying  this 
investigation  has  to  be  done  by  July  23  or  else. 

Q      Did  you  ever  hear  that  Treasury  IG  was 
instructed  that  the  investigation  was  supposed  to  be 
done  by  a  certain  time? 

A      They  told  us,  the  Treasury  IG  told  us,  that 
they  —  that  Secretary  Bentsen  wanted  the 
investigation  done  before  the  hearings,  a  date  was 
not  cited  as  such. 

MR.  PORTNOY:    Just  to  be  clear,  I  think  the 
question  was  were  they  instructed.   I  want  the  record 
to  reflect  clearly  whether  they  were  instructed  or 
whether  they  perceived  themselves  to  be  under  ~ 

THE  WITNESS:    You  would  have  to  ask  them 
that. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      I  just  want  to  know  if  you  had  knowledge 

3  that  they  were  told  that. 

4  A      What  they  conveyed  to  us  is  that  Secretary 

5  Bentsen  wanted  the  report  before  the  hearings. 

6  Q      When  did  the  hearings  begin? 

7  A      The  House  hearings,  I  believe  began  on  July 

8  26. 

9  Q      You  received  edits  of  the  chronology  that 

10  had  been  conducted  by  Treasury  general  counsel;  is 

1 1  that  correct? 

12  A      I'm  sorry.    I'm  tired. 

13  Q      I  understand.   During  the  course  of 

14  preparing  the  final  chronology  for  OGE,  did  you 

15  receive  copies  of  the  chronology,  draft  chronology, 

16  that  had  edits  and  suggestions  that  were  created  by 

17  Treasury  general  counsel? 

18  A      I  don't  know  if  the  edits  were  on  a  copy  or 

19  if  the  edits,  the  suggested  changes  were  a  list  of 

20  questions  and  suggested  changes,  or  a  combination  of 

21  the  two. 

22 Q      But  you  did  receive  suggestions  from 
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1  Treasury  general  counsel? 

2  A      Yes. 

3  Q      Those  suggestions  were  presented  to  you  at 

4  what  time? 

5  A      I  believe  in  the  meetings  of  the  26th  and 

6  the  28th  both.    That's  my  recollection.   It  is 

7  possible  that  it  was  —  I  know  we  had  and  were 

8  dealing  with  it  on  the  28th,  and  I  believe  we  also 

9  had  something  from  them  on  the  26th,  but  I'm  less 

10  clear  about  that. 

1 1  Q      And  did  you  testify  earlier  that  the 

12  suggestions  didn't  really  have  an  effect  on  how  the 

13  report  was  produced? 

14  A      What  I  said  was  that  it  tended  to  make  the 

15  report  longer,  that  where  certain  suggested  changes 

16  were  made  ~  certain  changes  were  suggested  to  the 

17  way  we  had  written  something,  we  tended  to  simply  go 

1 8  back  to  the  document  and  quote  it. 

19  Q      Did  it  change  the  tone  of  the  document? 

20  A      No,  I  don't  believe  it  did. 

21  Q      With  it  be  fair  to  say,  just  being  exposed 

22  to  the  suggestions  by  the  Treasury  IG,  that  that 
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1  might  have  had  an  effect  on  people  who  were  working 

2  on  it  and  how  the  report  was  prepared? 

3  A      Not  for  RTC  IG  it  wasn't. 

4  Q      I  was  just  talking  more  of  — 

5  A      I  don't  think  that  it  had  a  lot  of  impact 

6  on  the  report,  other  than  to  make  it  longer. 

7  Q      Do  you  know  whether,  while  Treasury  IG  had 

8  control  of  the  diskette  that  was  used  for  the  draft 

9  chronology,  whether  Treasury  general  counsel  made  any 

10  contributions  to  the  chronology  while  it  was  in  their 

1 1  possession? 

12  A      I  don't  know. 

13  Q      Have  you  ever  heard  that? 

14  A      No. 

15  Q      When  you  said  that  some  of  the  suggestions 

16  put  the  Treasury  Department  in  a  somewhat  better 

17  light,  do  you  recall  what  the  suggestions  were  that 

18  did  that? 

19  MR.  PORTNOY:    I'm  not  sure  that  was  exactly 

20  her  testimony. 

21  THE  WITNESS:    I  said  would  have,  I 

22  believe. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      1  said  suggestions. 

3  A      Okay,  okay.   And  I  think  I  said  general 

4  counsel's  office,  Treasury  general  counsel,  you  said 

5  Treasury  as  a  whole.   That  was  just  my  impression. 

6  No,  I  can't  cite  any  specifics. 

7  MR.  O'CALLAGHAN:    I  have  no  further 

8  questions. 

9  MR.  GIBSON:    If  you  don't,  I  have  a 

10  question  or  two  that  1  would  like  to  ask  to  clarify. 

1 1  MR.  PORTNOY:    Let  me  just  say  for  the 

12  record,  I  have  no  further  questions. 

13  MR.  O'CALLAGHAN:    And  1  have  no  ftirther 

14  questions. 

15  MR.  PORTNOY:    We'll  turn  the  microphone 

16  over  to  Mr.  Gibson. 

17  MR.  GIBSON:    Thank  you.    I  just  have  a 

18  couple  of  questions,  Pat. 

19  EXAMINATION 

20  BY  MR.  GIBSON: 

2 1  Q      During  your  testimony  concerning  our 

22  meeting  last  Friday,  you  stated  that  the  group 
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1  reviewed  "a  pile  of  documents."   Would  you  mind  being 

2  more  specific  about  what  that  pile  of  documents 

3  consisted  of? 

4  A      That  pile  of  documents  consisted  of  our 

5  production  to  this  committee. 

6  Q      Were  any  of  the  documents  that  were 

7  reviewed  not  produced  to  this  committee  previously? 

8  A      No. 

9  MR.  GIBSON:    Thank  you.    I  have  no  further 

10  questions. 

1 1  MR.  O'CALLAGHAN:    Thank  you  very  much.   Off 

12  the  record. 

13  (Whereupon,  at  6:23  p.m.,  the  deposition 

14  was  concluded.) 
15 

1 6  

17  PATRICIA  M.  BLACK 
18 

19 
20 
21 
22 
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CERTIFICATE    OF  NOTARY    PUBLIC    &   REPORTER  310 


I.    CARMEN  BUNCH ,      the      Officer 

before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shoirthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


Notary  Public   in  and   for  the 
District  of  Columbia 


My  Commission  Expires      march   14,    1998 
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RESOLUTION  TRUST 
CORPORATION 


Counsel  to  the  Inspector  Genera] 


November  6,  1995 

Alfonse  M.  D'Amato,  Chairman 

Special  Committee  to  Invesdgaie  Whitewater  Development 

Corporation  and  Related  Matters 
534  Dirksen  Office  Building 
Washington,  D.C.  20510 


Dear  Chairman  D'Amato: 

On  behalf  of  Patricia  M.  Black,  enclosed  is  an  errata  sheet  reflecting  changes  to 
the  transcript  of  her  deposition  taken  by  the  Staff  of  the  Special  Committee  on 
October  12,  1995.    Also  enclosed  is  a  letter  from  Ms.  Black  to  the  Special 
Committee  updating  and  correcting  certain  responses  provided  during  the  course 
of  her  deposition,  based  upon  information  which  came  to  her  attendon  subsequent 
to  the  deposition.    In  light  of  the  fact  that  hearings  are  scheduled  to  commence 
tomorrow,  I  have  taken  the  liberty,  by  copy  of  this  letter,  of  providing  a  copy  of 
the  errata  sheet  and  Ms.  Black's  letter  directly  to  Alice  S.  Fisher,  Associate 
Special  Counsel  to  the  Special  Committee,  and  to  Neil  E.  Kravitz,  Principal 
Deputy  Democratic  Special  Counsel. 

Please  contact  me  on  703-908-7807  should  the  staff  have  any  quesdons  regarding 
the  enclosure. 

Yours  very  truly, 


Fred  W.  Gibsorv-Jf: 
Senior  Attorney 


Patricia  M.  Black,  Counsel  to  the  Inspector  General 

Alice  S.  Fisher,  Associate  Special  Counsel 

Neil  E.  Kravitz,  Principal  Deputy  Democnidc  Special  Counsel 


1735  N.  Lynn  S(r««  •  Rojsirn.  VA  J::09 
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DEPONENT    Patricia    M.    Black    (October    12,    1995) 
Page   1    o£    2 

ERRATA 


PAGE     LINE     CHANGE  FROM      CHANGE  TO      REASON 


11        13        Sarah  Sara         spelling 


transcript 
14        General  Services  Act   general  auperviaion  error 

17        treasury  of Treasury  said   transcription  error 


6        interview       interviewed     transcr iotion  error 


60         6        delete  "a"  before  "White"      transcription  error 


95  1         Lou  Lew  spelling 


105        6        add  "our"  before  "AIGI"        transcr iotion  error 


110       10        add  "assistant"  before  "inspector"   transcription  etr 


119        2        angled  handled        transcription  error 


130        2        Ken  Gene  transcription  error 


2        "we've  been  going"   "we  should  go"   transcription  ei 


147        6        Sarah  Sara  spelling 


15        references referencing transcription  error 


160     7^        reference referencing transcript  ion  error 

190        8        iraportant        unimportant     transcription  error 


192        5        ABA  APA  transcription  error 


195         17        the this transcript  ion  error 

246         18        legally  Legal  transcription  error 
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DEPONENT       Patricia   M.    Black    (October    12,    1995) 
Page    2    Of    2 

ERRATA 


PAGE  LINE 


CHANGE  FROM 


CHANGE  TO 


REASON 


hp    narp" 


n^mpH 


-An<grr  '  pr  i  nn     error 


^ 


/ 


transcr iDt ion  error 
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RESOLUTION  TRUST 
CORPORATION 


Counsel  to  the  Inspector  General 


November  6,  1995 

Aifonse  M.  D'Amato,  Chairman 

Special  Committee  to  Investigate  Whitewater  Development 

Corporation  and  Related  Matters 
534  Dirksen  Office  Building 
Washington,  D.C.  20510 


Dear  Chairman  D'Amato: 

I  wish  to  correct  two  items  in  the  sworn  deposition  I  gave  to  the  staff  of  the 
Special  Committee  on  October  12,  1995.    First,  in  response  to  Mr.  Chenoffs 
question  "Can  you  tell  us  whether  this  series  of  conversations  with  Ms.  Kemer 
occurred  during  June?'  I  said  "Yes,  I  believe  they  did."    Upon  further  reflection, 
I  wish  to  revise  my  response  to  read:    "Yes,  in  June  and  late  May."    This 
statement  is  found  on  page  26,  line  11. 

Second,  I  indicated  that  on  July  28  Ellen  Kulka  attended  a  meeting  in  Rosslyn 
with  two  or  three  attorneys.    In  fact,  I  have  since  learned  that  only  one  attorney, 
William  CoHishaw,  attended  that  meeting  with  Ms.  Kulka.   The  other  three 
attorneys  arrived  in  Rosslyn  later  that  day,  but  did  not  attend  the  meeting  with 
Ms.  Kulka.   The  statements  to  be  corrected  are:    page  147,  Lines  18-20,  should 
be  revised  to  read  "...had  an  RTC  attorney,  William  Collishaw,  with  her.    Three 
other  attorneys,  Orr,  Binkiey  and  Carter  arrived  later  to  review  the  transcripts 
and  propose  redactions,  but  did  not  attend  the  meeting.";    and  page  160,  lines  18- 
21  should  be  revised  to  read  "...want  to  propose  redactions  then.    Ms.  Kulka 
arranged  for  three  attorneys,  Binkiey,  Caner  and  Orr  to  come  to  our  offices  to 
review  the  transcripts.    At  that  time  we  said  we  will  put  the  transcripts  in  a..." 

If  you  have  any  questions  about  these  revisions,  please  contact  me  on  703-908- 
7802. 

Sincerely, 


Patncia  M.  Black 

Counsel  to  the  Inspector  General 
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COMMITTEE  ON  BANKING,  HOUSING,  AND  URBAN  AFFAIRS 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
.  Deposition  of  DOUGLAS  N.  FRAZIER,  called  for  exam- 

ination pursuant  to  notice  of  deposition,  at  9:50  a.m.  in  Room  640- 
^T?v  S^  Senate  Office  Building  before  BRENDA  M.  SMONS- 
S  wer^'p?e^ent"'^"  "''^"  ^"'  '''  ^^^  ""'''''''  ''  ^^^^-bia. 


LOUIS  J.  GICALE,  Jr.,  Esq. 

Majority  Deputy  Special  Counsel 

NEAL  E.  KRAVITZ,  Esq. 

Minority  Principal  Deputy  Special  Counsel 

GLENN  F.  IVEY,  Esq. 

Minority  Counsel 

ANDREW  M.  SCHAUER,  Esq. 

Minority  Assistant  Special  Counsel 

U.S.  Senate 

9^^^}^}'^^  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

CHARLES  J.  SGRO,  Esq. 

Counsel  to  the  Deputy  Attorney  General 

U.S.  Department  of  Justice 

10th  Street  and  Constitution  Avenue  NW 

Washington,  DC 

On  behalf  of  the  Deponent. 
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PROCEEDINGS 
(Frazier  Exhibit  1  identified.) 
Whereupon, 

DOUGLAS  N.  FRAZIER 
was  called  as  a  witness  and,  having  first  been  duly 
sworn,  was  examined  and  testified  as  follows: 
EXAMINATION 
BY  MR.  GICALE: 
Q      Mr.  Frazier,  could  you  please  state  your 
name  for  the  record. 

A      Douglas  N.  Frazier,  F-r-a-z-i-e-r. 


Q      Your  present  business  address. 

A      2000  Main  Street,  Suite  602,  Fort  Myers, 
Florida  33901,  and  that  is  the  United  States 
Attorney's  Office  for  the  Middle  District  of 
Florida.   That's  where  my  offices  are. 

Q      What  is  your  phone  number  there? 

A      It  is  941-337-3179. 

Q      And  what  is  your  present  position? 

A      I  am  the  assistant  director  for  evaluation 
and  review  with  the  Executive  Office  for  United 
States  Attorneys,  Department  of  Justice. 

Q      And  how  long  have  you  been  in  that 
position? 

A      About  15  months,  June  of  '94. 

Q      To  the  present? 

A      Yes,  to  the  present. 

Q      And  prior  to  that,  what  was  your  position? 
Well,  actually,  from  September  1992  until  June  of 
'94,  what  was  your  position? 

A      From  September  of  '92  until  June  of  '93,  I 
was  acting  Associate  Deputy  Attorney  General.  And 
from  June  of  '93  to  December  of  '93,  I  was  interim 
United  States  Attorney  for  the  Middle  District  of 
Florida. 

Q      What  dates  were  those  again? 

A      From  September  of  '92  to  June  of  '93  in  the 
Deputy  Attorney  General's  office.   From  June  of  '93 
until  December  of  '93,  U.S.  Attorney  in  middle 
Florida. 

Q      Now,  are  you  aware  of  the  committee's 
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1  document  request  to  the  Department  of  Justice  dated 

2  August  25,  1995? 

3  THE  WITNESS:    Is  that  the  one  you  called  me 

4  about? 

5  MR.  SGRO:    Yes. 

6  THE  WITNESS:    Yes. 

7  BY  MR.  GICALE: 

8  Q      Did  you  search  for  responsive  documents, 

9  notes,  reports,  memoranda  with  respect  to  that 

10  request? 

1 1  A      Yes. 

12  Q      Have  all  the  responsive  documents  been 

13  produced? 

14  A      Yes. 

15  Q      Did  you  speak  to  anyone  other  than  counsel 

16  here  prior  to  your  deposition  with  respect  to  your 

17  testimony  here  today? 

18  A      No,  not  with  respect  to  it,  no. 

19  Q      Counsel  for  the  minority  has  pointed  out 

20  that  what  I  didn't  ask  you  about  was  your  position 

21  between  December  1993  and  June  1994.    What  were  you 

22  doing  at  the  Department  of  Justice  during  that  time 

6 

1  period? 

2  A      I  was  detailed  to  various  tasks,  some  of 

3  which  included  doing  some  Office  of  Professional 

4  Responsibility  investigations,  and  I  also  performed 

5  some  responsibilities  as  a  senior  litigation  counsel 

6  within  the  Executive  Office  for  U.S.  Attorneys. 

7  MR.  GICALE:    Today's  deposition  is 

8  conducted  pursuant  to  Senate  Resolution  120.   The 

9  resolution  establishes  a  special  committee 

10  administered  by  the  Banking  Committee  to  conduct  an 

1 1  investigation  involving  Whitewater  Development 

12  Corporation,  Madison  Guaranty  Savings  and  Loan 

13  Association,  Capital  Management  Services,  Inc.,  the 

14  Arkansas  Development  Finance  Authority  and  other 

15  related  matters. 

16  Section  l(b)2(c)  of  Senate  Resolution  120 

17  authorizes  investigation  and  public  hearings  into 

18  whether  the  Department  of  Justice  has  improperly 

19  handled  RTC  criminal  referrals  relating  to  Madison 

20  Guaranty  Savings  and  Loan  Association  or  Whitewater 

21  Development  Corporation. 

22  This  will  be  the  focus  of  today's 
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deposition.    You  were  requested  to  testify  on  October 
5,  1995.    We  are  taking  this  deposition  in  advance  of 
the  public  hearing  that  may  occur  in  late  October  or 
November.   It  is  possible  you  may  testify. 

We  will  be  asking  you  a  series  of 
questions.    If  you  don't  understand  the  questions, 
let  us  know  and  we  will  rephrase  them. 

The  stenographer  will  prepare  a  record  of 
questions  and  answers.   The  deposition  will  be 
treated  as  committee  confidential  until  the 
commencement  of  the  hearings. 

Prior  to  the  hearings,  you  will  receive  a 
letter  from  the  committee  telling  you  that  you  may 
come  to  the  Senate  to  review  the  transcript  of  your 
deposition  and  make  note  of  any  corrections  for 
transcription  on  the  errata  sheet.   If  you  are  called 
to  testify  at  public  hearing,  you  will  be  permitted 
to  have  a  copy  of  your  deposition  transcript  four 
days  in  advance  of  your  testimony. 

You  may  be  represented  by  counsel.   There 
may  be  objections  to  the  form  of  questions  which  will 
be  noted  for  the  record.   Counsel  may  object  on 

1  grounds  of  privilege  or  relevance,  and  the  committee 

2  chairman  may  rule  on  objections  where  the  witness 

3  refuses  to  answer  a  question. 

4  We  have  everybody's  appearances  noted  at 

5  this  point? 

6  MR.  SGRO:    I  believe  so. 

7  BY  MR.  GICALE: 

8  Q      Now,  we  have  marked  as  a  Deposition  Exhibit 
Number  1,  and  I  show  you,  Mr.  Frazier,  a  document 
which  purports  to  be  a  transcript  from  the  Committee 
on  Banking  and  Financial  Services  from  the  U.S.  House 
of  Representatives.   It  is  dated  Monday, 
September  18,  1995,  Washington,  D.C.,  and  it  is  a 
deposition  that  was  held,  your  deposition  held  in 
room  714  of  the  O'Neill  House  Office  Building  on  that 
date  with  respect  to  the  matter  of  Madison  Guaranty 
Savings  &  Loan. 

I'm  going  to  show  you  this  deposition 
exhibit  marked  as  Number  1  for  this  deposition.    Have 
you  had  an  opportunity  to  review  this  deposition 
subsequent  to  giving  this  testimony  before  the  House? 
A      I  received  a  facsimile  copy  of  this 
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1  yesterday  right  before  I  got  on  an  airplane  to  come 

2  to  Washington.   I  have  gone  through  it  quickly.    I 

3  have  not  gone  through  it  in  any  great  detail.   But  it 

4  appears  to  be  in  substance  accurate.   1  have  not  ~  I 

5  have  noted  a  couple  of  typographical  errors,  but  I 

6  haven't  read  it  really  closely. 

7  Q      With  respect  to  the  substance,  does  it 

8  truly  and  accurately  reflect  the  substance  of  your 

9  testimony  before  the  House? 

10  A      Yes,  I  believe  it  to  be. 

1 1  Q      Now,  we  have  talked  to  your  attorney  about 

12  this,  and  you  will  be  reviewing  it  once  again  and 

13  submitting  an  errata  sheet  to  the  House,  and  it  is  my 

14  understanding  you  will  also  be  submitting  a  copy  of 

15  that  to  us. 

16  MR.  SGRO:    Which  will  become  part  of  the 

17  record. 

18  MR.  GICALE:    And  we  will  subsequently  mark 

19  that  as  Exhibit  Number  2. 

20  MR.  SGRO:    Just  a  point  of  clarification. 

21  You  referred  to  me  as  Mr.  Frazier's  attorney.    I  am 

22  really  here  representing  the  Department  of  Justice. 
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1  BY  MR.  GICALE: 

2  Q      In  your  testimony  ~ 

3  MR.  SGRO:    Off  the  record. 

4  (Discussion  off  the  record.) 

5  BY  MR.  GICALE: 

6  Q      Mr.  Frazier,  in  your  deposition  before  the 

7  House,  you  answered  a  number  of  questions  with 

8  respect  to  your  involvement  with  respect  to  these 

9  criminal  referrals,  a  particular  criminal  referral 

10  from  the  RTC  that  the  Department  of  Justice  received 

1 1  in  September  and  October  of  1992. 

12  You  also  testified  to  the  fact  that  in  late 

13  December  of  1992,  you  had  some  discussions  about  the 

14  status  of  that  matter  because  the  U.S.  Attorney  at 

15  that  point  in  time  had  indicated  some  desire  to  be 

16  recused  from  the  issue;  is  that  correct? 

17  A      My  recollection  is  that  --  first  of  all,  I 

18  didn't  really  handle  the  referral.   The  referral  and 

19  recusal  are  two  separate  things,  although  the 

20  referral  became  part  of  the  recusal  package. 

21  The  referral  would  have  been  something  that 

22  was  handled  by  the  criminal  division  or  the  special 
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counsel  for  financial  institution  fraud,  not  in  the 
deputy's  office.   The  deputy's  office  handled  the 
issue  of  recusals. 

At  some  time  during  the  fall  and  winter  of 
'92,  I  had  conversations  with  Tony  Moscato  and 
Deborah  Westbrook,  Tony  being  the  director  of  the 
Executive  Office  for  U.S.  Attorneys  at  the  time  and 
Deborah  Westbrook  being  legal  counsel,  in  regard  to 
communications  that  they  had  had  with  the  U.S. 
Attorney  in  Little  Rock,  Arkansas  at  the  time, 
Charles  Banks,  Chuck  Banks,  and  the  issue  of  an 
investigation  involving  Madison  Savings  and  Loan  and 
the  potential  that  then  President-elect  Clinton  and 
his  wife  might  be  witnesses  or  some  involvement. 

Those  conversations  resulted  in  the 
generation  of  a  request  for  recusal  that  would  come 
from  the  Executive  Office  for  U.S.  Attorneys  to  the 
Deputy  Attorney  General's  office  for  decision, 
because  the  Deputy  Attorney  General  was  the 
decisionmaker  on  issues  of  recusal  involving  United 
States  Attorneys  offices. 
(DO J  Exhibit  017456  identified.) 
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BY  MR.  GICALE: 
Q      Showing  you  what  is  marked  as  Bates  number 
017456,  is  that  the  request  for  recusal  that  you  are 
referring  to  that  came  from  the  Executive  Office  of 
U.S.  Attorneys? 

MR.  KRAVITZ:    What  was  the  number  on  that? 
MR.  GICALE:    017456. 
(Witness  examined  the  document.) 
THE  WITNESS:   Yes,  it  appears  to  be. 
BY  MR.  GICALE: 
Q      That's  referred  to  as  a  control  sheet  in 
the  executive  office? 

A      It  is  what  we  refer  to  as  Exec  Sec  control 
sheet.   This  isn't  is  the  control  sheet.   This  is  the 
history  data  sheet. 

Q      That  refers  to  how  that  data  was  referred 
on  to  your  office  at  the  time? 

A      Yes.   This  normally  would  be  the  cover  to 
the  communications  between  the  department  within 
sections  telling  from  whence  it  came  and  to  whom  it 
should  go  and  who  was  responsible  for  it  and  what  was 
to  be  done  and  then  established  dates,  due  dates. 
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1  (DOJ  Exhibit  007049  identified.) 

2  BY  MR.  GICALE: 

3  Q      Attached  to  that  was  a  letter,  I  believe, 

4  from  —  and  I'm  going  to  show  you  what  is  marked  for 

5  identification  as  Bates  number  007049.    That  would  be 

6  a  letter  dated  January  7,  1993  to  Donna  Henneman  from 

7  Charles  Banks  wherein  he  states  his  position  with 

8  respect  to  this  particular  referral. 

9  A      1  have  seen  this  letter  before. 

10  Q      That  would  have  been  the  letter  that  would 

1 1  have  been  attached  to  this  ~ 

12  A      1  believe  it  to  be. 

13  Q      —to  this  control  sheet  in  supporting  the 

14  request  for  recusal? 

15  A      It  is  in  the  right  time  frame,  so  I'm 

16  pretty  sure  that  this  is  the  one.   The  information  in 

17  there  was  certainly  the  information  that  was  involved 

18  in  the  recusal  package. 

19  Q      Now,  in  the  last  paragraph  of  that  letter, 

20  Mr.  Banks  asks  ~  indicates  that  it  seems  prudent 

21  that  a  limited  preliminary  investigation  of 

22  allegations  pertinent  to  Mr.  and  Mrs.  McDougal  and 


1  Ms.  Anspaugh  should  be  considered;  correct?  That  is 

2  the  last  paragraph  of  the  first  page? 

3  A      Yes. 

4  Q      Furthermore,  he  states  the  taking  of  302s 

5  from  these  individuals  should  determine  whether  there 

6  is  merit  to  substantiate  further  investigation. 

7  A      Yes. 

8  Q      Anywhere  in  that  letter  or  in  that 

9  correspondence  is  there  any  request  to  give  advice  as 

10  to  whether  ~  for  the  department  to  give  advice  to 

1 1  him  as  to  whether  or  not  to  proceed  with  an 

12  investigation? 

13  A      He  basically  is  notifying  the  department  of 

14  the  date  that  he  is  going  to  resign  and  he  is  making 

15  a  recommendation  and  he  also  says  that  he  believes  he 

16  has  a  conflict  of  interest. 

17  Q      So,  based  on  that  letter  and  that  request 

18  from  the  Executive  Office  for  U.S.  Attorneys,  what  is 

19  your  recollection  of  what  you  did  once  you  received 

20  these  documents? 

21  A      I  think  that  this  letter  was  generated  as  a 

22  result  of  conversations  that  I  had  with  Deborah 
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Westbrook  that  resulted  from  conversations  she  had 
with  Mr.  Banks  over  this  whole  issue.    I  recall 
suggesting  to  her  that  what  should  be  done  is  he 
should  submit  a  recusal  request.   This  letter  came  in 
and  it  wasn't  really  a  recusal  request  in  the  sense 
of  others  that  we  had  had  that  were  more  clear.   But 
I  told  her  that  we  should  still  treat  it  as  a  request 
for  a  recusal. 

As  a  result  of  that,  I  prepared  a  recusal 
package.   The  Deputy  Attorney  General  is  the 
decisionmaker  on  issues  of  recusal.   By  the  time  we 
got  this,  Mr.  Gersen  was  the  acting  Attorney  General, 
the  acting  Deputy  Attorney  General  and  the  acting 
Assistant  Attorney  General,  civil  and  the  acting 
Associate  Attorney  General.   Consequently,  the 
decision  had  to  go  to  him  to  be  made.   He  would  be 
the  decisionmaker. 

So,  we  prepared  a  package.  That  package, 
as  would  be  done  on  any  criminal  case,  was  sent  to 
the  criminal  division  for  their  recommendations. 
(DOJ  Exhibit  001484  identified.) 

BY  MR.  GICALE: 
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Q      I'm  going  to  show  you  what  is  marked  for 
identification  as  Bates  number  001484.    Would  that  be 
your  memorandum  to  John  Keeney  requesting  the 
criminal  division  review  this  recusal  package? 

A      Yes. 

Q      That  document,  001484,  was  dated  February 
18,  1993.    In  the  normal  course  of  events,  how  long 
would  it  take  --  what  was  it  your  experience  ~ 
excuse  me.    Let  me  rephrase  that. 

How  long  would  it  take  to  get  a  response 
from  Mr.  Keeney? 

A      Who  knows?    We  really  hadn't  done  any  of 
these.   The  change  in  the  procedure  came  about 
subsequent  to  my  coming  to  the  deputy's  office  in 
September  of  '92,  to  make  the  Deputy  Attorney  General 
the  decisionmaker  on  issues  of  recusal  involving  U.S. 
Attorneys  offices.    We  really  hadn't  done  many. 

Depending  on  the  issues,  it  shouldn't  take 
particularly  long,  but  things  in  the  Department  of 
Justice  move  at  their  own  pace  sometimes.   Depending 
on  the  complexity  of  the  issue,  it  could  be  anywhere 
from  a  matter  of  hours  to  days. 
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1  Q      What  were  you  looking  for  from  Mr.  Keeney? 

2  A      I  was  expecting  Mr.  Keeney  to  respond  that 

3  we  agree  that  a  recusal  is  in  order  and  we  recommend 

4  that  some  section  of  the  criminal  division  handle 

5  this  investigation. 

6  Q      Were  you  looking  for  any  legal  analysis  of 

7  the  investigation? 

8  A      No.    This  was  purely  an  issue  of  recusal 

9  and  the  criminal  division's  role  would  be  to 

10  recommend  to  either  agree  or  disagree  with  the 

1 1  recusal  request  and  who  should  be  the  appropriate 

12  person  or  persons  to  handle  the  investigation  if  the 

13  U.S.  Attorney  is  recused. 

14  Q      Now,  when  is  the  next  time  --  at  some  point 

15  in  time  you  later  learned  that  Mr.  Keeney  did  indeed 

16  respond  to  your  memo,  and  I'm  going  to  show  you 

17  what's  marked  for  identification  as  Bates  number 

18  07039  --  I'm  sorry.    007039. 

19  (DOJ  Exhibit  007039  identified.) 

20  BY  MR.  GICALE: 

21  Q      That  is  a  memorandum  from  John  C.  Keeney  to 

22  Douglas  N.  Frazier,  date  stamped  March  19,  1993. 
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1  A      Right. 

2  Q      Now,  at  what  point  in  time  did  you  receive 

3  this  memo? 

4  A      My  recollection  is  that  I  saw  this  sometime 

5  in  the  end  of  May  of  '93.    The  reason  1  say  that  is 

6  because  from  the  time  that  I  sent  in  February  through 

7  Mr.  Keeney  to  Mr.  Gersen  the  recusal  package  until 

8  sometime  late  in  May,  1  continued  to  have 

9  conversations  on  a  relatively  frequent  basis  with  the 

10  executive  office  and  they  asked  continually  where  was 

1 1  the  recusal  package,  had  the  decision  been  made.   I 

12  would  tell  them  I  don't  know,  I  haven't  seen  it,  I 

13  haven't  heard. 

14  By  then,  after  the  inauguration,  my 

15  responsibility  basically  was  to  come  and  sit  in  the 

16  deputy's  office  and  look  at  the  Exec  Sec  control 

17  sheets.    1  had  no  responsibilities  and  had  no 

18  authority.    So,  I  basically  took  paper  from  one  place 

19  and  moved  it  to  another.   There  wasn't  very  much 

20  paperwork  that  came  into  the  deputy's  office 

21  subsequent  to  the  inauguration. 

22  For  the  most  part  what  i  did  was  attempt  to 
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assist  Mr.  Moscato,  who  had  not  ever  been  in  the 
United  States  Attorney's  office  and  had  not  been  in 
the  Executive  Office  for  U.S.  Attorneys  at  any  time 
before  he  became  director.    I  attempted  to  assist  him 
in  just  the  day-to-day  operations  of  the  executive 
office  since  1  had  served  in  the  executive  office  in 
several  capacities.   I  sort  of  consulted  with  him  on 
a  daily  basis. 

Q      When  you  say  there  were  continuous  requests 
from  the  executive  office  as  to  an  update  or  decision 
on  this,  would  that  have  been  throughout  February, 
March,  April,  May? 

A      Well,  at  least  through  March  and  April  and 
May. 

Q      It  didn't  just  start  in  May  when  they 
received  some  of  the  phone  calls? 

A      No.    I  had  conversations  with  Deborah 
Westbrook  and  also  1  believe  with  Donna  Henneman,  and 
they  would  ask  have  you  seen  or  heard,  and  I  would 
say  no,  I  haven't,  1  have  no  responsibilities,  they 
have  given  me  no  authority.    I  sent  the  package,  and 

I  don't  know  where  it  is. 

20 

Q      These  would  be  verbal  communications,  not 
subsequent  memos  to  you? 

A      Right.    They  would  be  verbal.   I  would  be 
down  there  two  or  three  times  a  day  and  would 
sometimes  see  people  in  the  hallways  and  we  would 
have  that  conversation  with  some  degree  of 
frequency.   It  was  an  open  action  for  them.    I  knew 
they  were  waiting  for  it. 

Q      Can  you  briefly  describe  ~  you  have 
described  what  your  duties  were  at  that  point  in 
time,  but  how  was  correspondence  coming  into  that 
office,  starting  in  late  January,  February,  March 
until  Philip  Heymann  came  in  as  the  deputy?   How 
would  correspondence  come  into  that  office  before  it 
got  to  your  desk? 

A      Very  little  correspondence  came  in.    Things 
would  come  via  the  Exec  Sec,  Executive  Secretariat. 
Right  after  the  inauguration,  we  got  nothing.    I 
became  concerned  that  there  were  a  number  of  ongoing 
things  within  the  department  that  the  new 
administration  would  not  have  knowledge  of,  and  so  I 
requested  to  continue  to  receive  the  Executive 
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1  Secretariat  summaries  that  came  out  every  day.   They 

2  basically  were  a  synopsis  of  those  cover  sheets  like 

3  the  exhibit  that  you  showed  me. 

4  They  would  just  basically  say  from  and  to 

5  and  a  little  blurb  about  what  the  subject  of  the 

6  correspondence  was. 

7  The  reason  1  did  that  ~  and  one  prime 

8  example  is  that  on  one  occasion  I  noticed  that  there 

9  was  a  letter  requesting  an  appointment  with  the 

10  Attorney  General,  and  1  noticed  from  whom  it  came, 

1 1  and  I  sent  a  memo  up  to  the  Attorney  General's  office 

12  telling  them  that  that  person  was  under  investigation 

13  by  a  district  where  1  had  served  and  also  by  the 

14  criminal  division,  and  it  would  be  nice  for  the 

1 5  Attorney  General  to  know  that  before  she  met  with 

16  those  people,  those  kinds  of  things  that  no  one  would 

17  know  if  they  hadn't  been  involved  prior  to.    The 

18  names  wouldn't  have  been  familiar.   So  anything  I  saw 

19  that  I  had  some  knowledge  of  1  would  do. 

20  Also  for  the  most  part,  most  of  the 

21  correspondence  1  got  was  because  of  necessity.   1  had 

22  all  of  the  clearances  to  see  classified  information. 

22 

1  So  for  a  period  of  time  until  1  think  it  was  John 

2  Regovin  became  the  person  that  handled  that,  for  a 

3  period  of  time  I  was  the  one  that  got  classified 

4  information  from  NSC  and  those  kinds  of  things.   Then 

5  I  would  route  it  to  where  I  thought  was  the 

6  appropriate  place.   That  was  because  I  was  on  all  the 

7  security  lists  as  the  person  that  had  the 

8  clearances. 

9  Q      These  Executive  Secretariat  summaries, 

10  would  you  get  them  on  a  daily  basis? 

1 1  A      Yes. 

12  Q      It  would  be  a  compilation  of  all  of  the 

13  outstanding  Exec  Sec  matters? 

14  A      It  would  be  the  day's.    It  would  be  a 

15  summary  of  the  day's  correspondence  that  was  being 

16  tracked  as  of  that  date.   Then  on  occasion  you  would 

17  get  what  they  called  the  overdues,  which  showed 

18  things  that  were  overdue  correspondence. 

19  Q      For  example,  if  you  received,  had  received 

20  a  memorandum  from  John  Keeney  to  Doug  Frazier,  and 

21  the  specific  example  is  the  March  19,  1993 

22  memorandum,  would  it  have  been  on  that  sheet? 
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A      Yes. 

Q      For  March  ~  for  the  day  it  was  received 
from  that  office? 

A      Yes.    If  it  was  controlled,  it  would  be  on 
there. 

Q      Now,  how  long  were  you  reviewing  those  Exec 
Sec  summaries? 

A      I  did  that  until  Mr.  Heymann  showed  up. 

Q      So,  throughout  January,  February,  March? 

A      February,  March  and  I  can't  remember 
exactly  when  Mr.  Heymann  showed  up.    He  came  —  he 
was  in  the  offices  for  a  period  of  time  while  he  was 
being  vetted  in  preparation  for  his  confirmation 
hearings.   But  he  wasn't  performing  any 
responsibilities  as  the  deputy. 

But  he  had  lots  and  lots  of  personal 
correspondence  that  came  in,  letters  from  colleagues 
congratulating  him  on  being  nominated,  people  wanting 
jobs.    There  was  truckloads  of  correspondence  that 
began  to  arrive  once  he  got  there.   But  I  didn't 
review  those  things  anymore.   He  had  other  people 

that  he  brought  aboard  that  did  that. 

24 

Q      What  about  in  March  when  this  memo  — 

A      Yes.    I  would  have  seen  the  Exec  Sec 
summaries  every  day  during  that  time  when  I  was  in 
Washington. 

Q      And  this  memorandum  did  not  come  up,  this 
March  19,  1993  memorandum  did  not  come  up  in  those 
summaries? 

A      No.    I  have  been  over  this,  and  I  do  not 
recall  ever  seeing  that  memorandum  until  Deborah  ~ 
my  perception  was  that  the  recusal  package  went  to 
the  criminal  division  and  either  had  not  emerged  from 
the  criminal  division  or  had  gone  on  to  the  Attorney 
General  or  the  Deputy  Attorney  General's  office  or 
whoever  was  acting. 

I  was  surprised  to  find  out  from 
Ms.  Westbrook  at  some  juncture  in  the  spring  that 
they  had  in  fact  passed  this  package  on.    I  asked  her 
to  see  if  she  could  find  what  it  was  that  they 
submitted  and  put  the  package  back  together  so  that 
we  could  get  a  decision,  because  now  we  had  a  Deputy 
Attorney  General  aboard. 

Q      So,  in  fact  the  package  you  eventually 
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1  acted  on  was  ~ 

2  A      It  was  a  reconstruction,  I  believe,  that 

3  Ms.  Westbrook  put  together,  her  office  put  together 

4  and  sent  up.    That's  —  my  memory  is  that's  what 

5  happened. 

6  Q      Do  you  know  whether  she  received,  for 

7  instance,  the  copy  of  the  memo  from  John  Keeney  to 

8  you? 

9  A      No.    She  was  aware  of  it  for  some  reason. 

10  I  suspect  --  I  don't  want  to  speculate.   She  had  a 

1 1  copy,  knew  about  it  and  put  the  package  together  and 

12  sent  it  up.    I  was  surprised  to  see  my  name  on  there, 

13  and  I  was  surprised  to  see  the  date. 

14  Q      Now,  in  late  January  and  February,  Stuart 

15  Gersen  as  you  indicated  was  the  acting  Attorney 

16  General? 

17  A      Yes. 

18  Q      And  several  other  titles.    Was  there  anyone 

19  else  assisting  him  in  running  the  department  from  the 

20  new  administration? 

21  A      There  were  several  folks. 

22  Q      Who  were  they? 
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1  A      Mr.  Hubbell  was  there  and  there  was  also 

2  another  —  gosh,  1  cannot  remember  his  name.   There 

3  was  another  attorney  who  was  there  for  a  while  who 

4  came  over  from  the  White  House  and  then  went  back  to 

5  the  White  House  and  then  1  think  1  read  in  the  paper 

6  he  returned  to  private  practice,  who  assisted  in 

7  transition,  and  1  cannot  recall  his  name. 

8  But  those  were  the  two  original  people  that 

9  came  into  the  department  right  after  the  inauguration 

10  that  were  believed  to  be  in  charge.   1  was  not  up  on 

1 1  the  floor  where  the  discussions  were  being  had  and 

12  didn't  talk  to  any  of  these  people.    But  those  were 

13  the  two  people  that  were  perceived  to  be  the 

14  caretakers  with  Mr.  Gersen. 

15  Q      Would  those  people  have  had  access  to  memos 

16  like  this  one  dated  March  19,  1993? 

17  A      1  don't  know. 

18  Q      How  would  a  memo  like  this  come  into  that 

19  office?  There  is  obviously  secretaries  or  clerks  in 

20  that  office  at  that  time. 

21  MR.  SGRO:    When  you  say  "that  office"  -- 

22  BY  MR.  GICALE: 
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Q      Your  office  in  March  of  '93. 

A      Well,  nothing  was  coming  in  —  by  March, 
nothing  was  coming  in  to  the  Deputy  Attorney 
General's  office  except  those  exec  summaries.   The 
department's  position  was  that  there  was  no  Deputy 
Attorney  General. 

Q      So,  things  designated  for  the  Deputy 
Attorney  General  were  being  routed  elsewhere? 

A      I  assume.    I  can't  say  for  sure,  but  that's 
why  I  sent  the  memo  through  Mr.  Keeney  to 
Mr.  Gersen.   He  was  the  acting  Deputy  Attorney 
General  when  we  generated  the  recusal  request.   He 
stayed  much  longer  than  I  think  was  everybody's 
intention.   He  stayed  until  Ms.  Reno  came  aboard.   I 
believe  that  was  late  February  or  maybe  even  the 
first  part  of  March  because  I  remember  we  had  some 
unsuccessful  bids  to  be  Attorney  General. 

Q      By  March  19,  1993,  Ms.  Reno  was  in  office, 
but  you  still  — 

A      I  believe  that  she  came  aboard  on  the  17th 
or  right  about  the  17th  of  March.   The  date  --  she 
had  been  there  a  very  short  while,  and  Mr.  Gersen  was 


now  gone. 

Q  Even  assuming  there  was  a  clerk  or  a 
secretary  in  your  office,  they  weren't  receiving 
anything  to  handle? 

A      No,  because  it  would  go  to  the  Exec  Sec, 
and  they  were  doing  something  with  mail  that  was 
addressed  to  the  Deputy  Attorney  General.   I  don't 
know  what  they  were  doing  with  it.    1  had  the 
perception,  and  this  is  just  a  perception,  that  they 
had  someplace  where  they  were  just  stacking  the  stuff 
up.    I  say  that  because  once  Mr.  Heymann  got  there, 
all  of  a  sudden  we  had  boxes  of  correspondence. 

Q      That  was  backdated? 

A      Yes.    1  don't  recall  a  specific  piece  in 
looking  at  it  and  going  my,  this  has  been  sitting  for 
a  while.   That  was  my  perception  as  we  began  to 
handle  issues  that  these  were  waiting  for  a  Deputy 
Attorney  General  to  come  aboard.   They  just  didn't 
get  handled  by  the  one  person  who  was  in  charge. 
There  was  too  much  to  do  to  get  them  all  done. 

Q      Who  was  in  charge  of  Executive  Secretariat 
at  that  point? 


28 


576 

29 

1  A      I  don't  recall.   The  Executive  Secretariat 

2  works  under  the  auspices  of  the  Justice 

3  Administration  Division  and  the  Assistant  Attorney 

4  General  was  Steve  Colgate  and  still  is.    I  know  that 

5  the  Exec  Sec  office  believed  that  we  were  not  in 

6  business,  because  I  said  what  happened  to  everything 

7  and  they  said  you  are  not  the  deputy  ~  there  is  no 

8  Deputy  Attorney  General,  everything  is  being  routed 

9  to  Mr.  Gersen. 

10  I  do  recall  that  I  prevailed  upon  them  to 

1 1  send  me  the  summaries  because  I  believed  it  would  be 

12  helpful  to  the  new  administration  if  someone  was 

13  looking  at  them  and  could  give  them  an  idea  of 

14  something  that  might  be  troubling  or  that  sort  of 

15  thing. 

16  I  would  see  things  and  I  would  call  the 

17  criminal  division  and  say  this  is  something.    1  would 

18  call  Mr.  Keeney  and  say  this  is  something  you  ought 

19  to  look  at,  are  you  aware  of  it.    Most  of  it  he  would 

20  say  he  was  aware  of  it;  if  not,  most  of  it  was 

21  national  security  things,  I  would  call  Mark 

22  Richardson  who  handled  things  in  the  criminal 


1  division  to  make  sure  he  was  involved. 

2  Q      Exec  Sec  did  say  to  you  when  you  questioned 

3  them  about  it  they  said  everything  was  being  routed 

4  to  Mr.  Gersen? 

5  A      I  never  talked  to  them.   The  secretaries,  I 

6  asked  them  where  are  things  and  they  said  we  have 

7  talked  to  Exec  Sec  and  everything  is  going  elsewhere 

8  and  that  was  sufficient. 

9  Q      You  said  Mr.  Gersen  and  elsewhere.  Did 

10  they  say  both? 

11  A      I  don't  recall.   My  perception  was  that  it 

12  was  going  to  Mr.  Gersen.   He  was  everything.   So, 

13  unless  the  --  unless  it  was  the  criminal  division's 

14  responsibility,  he  basically  had  all  of  the  hats  in 

1 5  the  department  above  the  Assistant  Attorney  General. 

16  Q      There  came  a  point  before  he  left  in  March 

17  and  Ms.  Reno  came  aboard  -- 

18  A      Yes. 

19  Q      ~  and  you  still  did  not  continue  to 

20  receive  mail  into  that  office;  correct? 

21  A      Right. 

22  Q      And  did  you  inquire  then  as  to  where  it  was 
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going  after  that  change? 

A      I  talked  to  Mr.  Gersen  and  then  to  his 
assistant  early  on  and  basically  said  I  have  been 
doing  these  things,  and  I  gave  him  a  litany.    I  view 
them  as  mostly  ministerial.   They  are  not  policy. 
They  are  not  hard  decisions.   They  are  just  things 
that  have  to  be  decided  by  someone  at  the  deputy's 
level.    I  said  I  will  continue  to  do  them  if  you 
want. 

Mr.  Gersen  sort  of  made  it  plain  and  clear 
that  he  wasn't  interested  in  any  assistance,  and 
so  -- 

Q      Who  was  his  assistant  at  that  point? 

A      That's  another  one  I  cannot  remember.   It 
was  someone  who  worked  for  him  in  the  civil 
division.    I  cannot  recall  the  name.    1  have  been 
asked  and  I  can't  recall.    I  know  because  I  had  a 
conversation  about  this  recusal  package,  just  a  brief 
one,  as  I  think  we  ought  to  send  it  this  way,  do  you 
agree,  and  they  agreed.   I  did  what  we  would  normally 
do,  send  it  through  the  criminal  division  to  them. 

Q      In  your  efforts  to  reconstruct  this,  what 
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happened  to  this  package,  who  did  you  talk  to  about 
it  to  see? 

A      Only  to  Ms.  Westbrook  and  to  probably 
Mr.  Moscato.   Once  she  said  she  had  something  from 
the  criminal  division,  now  Mr.  Heymann  was  aboard, 
David  Margolis  had  come  up  from  the  criminal  division 
and  was  an  Associate  Deputy  Attorney  General, 
acting.   There  was  an  office  to  handle  this.    It 
hadn't  been  resolved.    I  believed  it  to  have  been 
lost  or  not  acted  upon.    So  we  resurrepted  it  to  get 
a  decision. 

Q      In  any  event,  you  didn't  subsequently 
discover  it  in  this  pile  of  papers  that  suddenly  came 
into  the  office  when  Heymann  came  in,  did  you? 

A      I  don't  believe  so.    It  is  possible.    I 
have  a  memory  of  seeing  something  twice,  but  I 
probably  just  assumed  that  what  I  saw  was  the  package 
that  Ms.  Westbrook  said  she  was  sending  up.    It  was 
so  close  in  time.    I  know  I  didn't  look  closely  at 
the  routing  and  all  of  that  sort  of  thing. 

I  looked  just  at  the  package  and  then  made 
some  recommendations  to  Mr.  Margolis  and  we  drafted  a 
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1  memo  back  to  the  district.   That  was  in  May,  late  May 

2  first  part  of  June  of  '93. 

3  Q      You  testified  before  the  House  -  let  me 

4  withdraw  that  question. 

5  Just  to  stay  on  this  topic  a  little  more, 

6  you  and  Mr.  Margolis  discussed  this  matter  and  a  memo 

7  was  sent  out  to  the  district  in  May  or  June  of  1993; 

8  is  that  correct? 

9  A      And  I'm  pretty  sure  it  is  June,  yes.   I'm 

10  pretty  sure  it  is  June.   The  thing  that  came  in,  I 

1 1  wrote  a  little  note  to  Margolis  and  basically  said, 

12  probably  put  his  name  and  my  initials.   He  looked  at 

13  it,  sent  me  a  note  back  saying  let's  talk  about 

14  this.    I  walked  across  the  hall  and  he  said  have  you 

15  read  it?   I  said  yes.    He  said  what  do  you  think?   I 

16  said  well,  if  there  is  no  case  to  be  had,  then  there 

17  is  no  need  for  a  recusal.   He  said  I  agree. 

18  So  we  drafted  a  memo  that  said  the  criminal 

19  division  says  that  there  is  not  a  case;  therefore,  we 

20  don't  see  the  need  to  act  on  a  recusal.   If  you 

21  decide  that  —  I'm  paraphrasing  this.    If  you  believe 

22  that  you  have  new  information  or  more  information, 


1  then  we  can  revisit  this  issue.    We  left  an  out,  an 

2  avenue  for  them,  they  being  the  district,  if  they 

3  believed  or  disagreed  with  the  criminal  division's 

4  decision. 

5  There  is  something  about  this  now.   Once 

6  again,  I  guess  I  have  learned  a  good  lesson.    I  made 

7  an  assumption  that  I  now  know  to  be  inaccurate,  that 

8  the  criminal  division  had  consulted  with  the  district 

9  on  this  issue. 

10  When  I  read  the  package,  it  seemed  to  me 

1 1  that  they  must  have  talked.   It  didn't  occur  to  me 

12  that  anyone  would  take  the  referral  and  do  a 

13  declination  based  just  on  a  referral  package  without 

14  talking  to  the  district  or  doing  something  more  than 

15  just  looking  at  the  referral  sheets  that  came  in  from 

16  RTC  or  whoever  it  was. 

17  I  was  under  the  impression  there  had  been 

18  some  communication  with  the  district,  and  I  know  that 

19  to  be  erroneous.   As  Mr.  Margolis  pointed  out  to  me, 

20  it  said  in  the  memo  from  the  criminal  division  that 

21  they  had  based  it  solely  on  those  papers. 

22  But  I  still  felt  that  they  must  have 
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talked.    I  know  Mr.  Margolis  and  I  talked  about 
this.    I  get  the  impression  they  must  have  talked  to 
the  district. 

Q      How  did  you  subsequently  learn  that  they 
had  not  talked? 

A      I  think  that  1  knew  for  sure  when  I  had  a 
conversation  with  Mike  Johnson,  who  is  the  first 
assistant  in  Little  Rock,  who  was  SLC  then,  and  I 
asked  him  -- 

Q      What  is  SLC? 

A      Senior  litigation  counsel.   At  the  time 
this  was  going  on,  when  the  new  U.S.  Attorney  came  in 
in  the  late  summer,  fall  of  '93,  long  after  I  was 
gone  to  Florida,  he  became  first  assistant.    I  know 
Michael  from  being  an  assistant  U.S.  Attorney  and 
conferences  and  that  sort  of  thing. 

1  asked  him  because  to  this  day  I  have  not 
seen  the  memo  back  to  the  district  that  I'm  pretty 
sure  Mr.  Margolis  signed.    I  have  not  seen  a  copy  of 
it  again.    I  asked  him  had  he  ever  seen  that.    He 
said  yes,  and  then  he  began  to  tell  me  that  nobody  in 

the  district  apparently  knew  anything  about  this  case 

36 
outside  of  Mr.  Banks  and  another  person  and  that 
there  were  no  communications  with  the  criminal 
division  that  he  knew  of. 

So,  putting  two  and  two  together,  it  seems 
there  was  no  communication.   Actually,  the  memo  from 
the  criminal  division  says  based  solely  on  the 
referral  package. 

Q      Going  back  to  your  initial  request,  did  you 
ever  ask  them,  the  criminal  division,  to  make  a 
determination  as  to  whether  or  not  an, investigation 
should  go  further  on  this  matter? 

A      No.    That  was  not  anything  I  contemplated 
in  referring  this  to  them.    It  was  purely  do  you 
think  the  recusal  is  in  order  and  if  so,  who  should 
get  the  case. 

(DOJ  Exhibit  007041  identified.) 

Q      Instead,  what  you  received  eventually  you 
saw  a  copy  of,  in  addition  to  what  is  marked  for 
identification  as  007039,  the  memo  from  Keeney  to 
Frazier  dated  March  19,  was  a  memorandum.  Bates 
numbers  007041,  a  memorandum  dated  February  23,  1993 
from  Mark  J.  MacDougall  to  Gerald  McDowell. 
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1  A      I  believe  this  to  be.    I  iiave  never  seen 

2  this  on  long  paper  like  this.    This  appears  to  be  the 

3  memorandum  that  was  in  the  package  that  came  into  the 

4  office,  the  one  that  1  believe  was  put  back  together 

5  by  Ms.  Westbrook. 

6  Q      Based  on  your  experience  as  a  career 

7  assistant  U.S.  Attorney,  in  addition  to  this  criminal 

8  attorney  not  talking  to  the  people  in  the  district, 

9  the  assistants  in  the  district  about  the  case,  were 

10  there  any  other  things  about  it,  about  the  review? 

1 1  A      See,  that's  another  reason  that  1  thought 

12  the  memo  ~  that  memo  is  another  reason  I  thought 

13  there  must  have  been  communication  because  that  memo 

14  is  not  responsive  to  the  issue  of  recusal.   It  is  a 

15  declination. 

16  Normally  a  declination,  it  has  been  my 

17  experience  --  and  this  is  not  always  that  way,  I'm 

18  sure,  but  in  my  experience,  normally  a  district  is 

19  looking  for  some  support  to  a  declination.   A 

20  declination  can  be  very  unpopular,  especially  if  it 

21  has  to  do  with  any  sort  of  a  politically  tainted 

22  case. 


1  So,  if  a  district  felt  that  there  really 

2  wasn't  sufficient  information  to  warrant  an 

3  investigation,  they  would  probably  communicate  with 

4  the  appropriate  section  in  the  Department  of  Justice 

5  and  say  do  you  agree,  and  if  the  criminal  division 

6  then  agreed,  then  the  U.S.  Attorney  would  feel  more 

7  confident  in  his  or  her  position  on  the 

8  investigation. 

9  So,  I  just  assumed  that  that's  what  this 

10  was,  that  the  district  felt  that  there  wasn't  enough 

1 1  and  the  criminal  division  was  backing  them  up. 

12  As  I  said,  I  did  not  pay  that  much 

13  attention  to  the  scope  of  the  review.    I  looked  — 

14  you  are  dealing  with  scads  of  paperwork  every  day, 

15  hundreds  of  documents  for  decision  are  to  be  routed. 

16  The  first  place  I  look  at  a  document  has  "from,"  "to" 

17  and  then  I  look  at  the  back  to  see  if  there  is  a 

18  recommendation.   If  there  is  a  recommendation,  then  I 

19  acted  accordingly. 

20  This  one  had  a  recommendation,  and  I 

21  remember  seeing  the  date.   They  don't  think  there  is 

22  a  date,  there  is  no  need  for  recusal.   It  is  moot.    I 
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didn't  read  that  document  in  any  great  detail  until 
this  year.   This  is  the  first  time  that  I  really 
looked  at  it  closely. 

Q      Did  you  note  the  fact  that  they  did  not 
review  the  300-some  exhibits  that  were  submitted  by 
the  RTC  with  respect  to  this  referral? 

A      No,  I  did  not,  not  until  ~  I  wouldn't  have 
known  how  many  exhibits  were  submitted.    I  didn't 
know  that  they  relied  only  on  the  things  that  are  in 
the  scope  of  review  until  1  read  it  earlier  this  year 
when  someone  showed  it  to  me. 

MR.  GICALE:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  GICALE: 
Q      Going  back  to  Executive  Secretariat,  is 
there  a  way  of  determining  ~  going  back  to  them  ~ 
that  you  are  aware  of  to  determine  how  they  routed 
things  like  perhaps  this  memo  of  March  19th  from 
Keeney?  Is  there  a  way  in  the  department  to  do  that? 

A  Sure.  It  is  computerized.  They  can  do  a 
search.  My  understanding  has  been  that  they  have 
searched  and  cannot  find  that  that  document  was 


controlled  out  of  the  criminal  division.    I  don't 
have  any  personal  knowledge  of  that.    I  asked  the 
question,  and  that's  what  I  was  told. 

Q      And  you  certainly  can't  tell,  I  take  it, 
from  looking  at  the  document  Bates  number  017456? 

A      No,  because  this  should  have  gone  from  me 
to  Keeney  to  the  acting  AG  for  signature.   That's  how 
it  should  have  gone.    It  shouldn't  have  come  back 
necessarily  to  me.    Had  it  come  back,  I  would  have 
sent  it  on. 

Q      Again,  I'm  -- 

A      My  concern  ~  not  a  concern.   I  was 
surprised  and  I  just  felt  this  was  two  ships  passing 
in  the  night.    We  sent  down  a  recusal.   They  were 
doing  a  referral  and  because  the  two  had  some 
interconnection,  they  decided  to  send  this  memo  to 
us.    And  basically,  my  judgment  would  have  been  that 
if  there  is  no  case,  then  there  is  no  need  for 
recusal.   It  is  moot. 

Q      The  memorandum  from  Keeney  to  you  dated 
March  19,  1993  had  copies  going  to  a  number  of 
sections  and  a  number  of  individuals  at  Justice  in 
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1  the  lower  left-hand  column;  correct? 

2  A      Yes. 

3  Q      And  listed  there  are  records,  a  section 

4  "chron."   Are  you  familiar  with  that  section? 

5  A      No. 

6  Q      Executive  Secretariat,  Keeney,  Erganson. 

7  What  was  his  title  at  the  time? 

8  A      1  think  Mr.  Erganson  was  a  Deputy  Assistant 

9  Attorney  General  in  the  criminal  division  then. 

10  Q      McDowell  was -- 

1 1  A      Chief  of  the  fraud  section  in  the  criminal 

12  division. 

13  Q      A  copy  went  to  him,  or  according  to  this 

14  document. 

15  A      It  was  generated  through  him,  the 

16  attachment. 

17  Q      The  attachment  was. 

18  A      And  then  Allen  Carver,  who  was  the  acting 

19  special  counsel  for  financial  institution  fraud. 

20  Q      The  last  name  there  or  it  seems  to  indicate 

2 1  branch  — 

22 A      1  have  no  idea  who  that  is. 

42 

1  Q      Do  you  have  any  knowledge  of  whether  or  not 

2  these  people  received  or  kept  copies  of  this 

3  memorandum? 

4  A      1  would  not  know. 

5  Q      And  did  you  ever  talk  to  them  subsequently 

6  about  what  happened  to  this  memorandum? 

7  A      1  have  not  talked  to  any  of  those  people 

8  about  what  may  have  happened  to  the  memorandum.    1 

9  have  seen  Mr.  McDowell  once.    I  haven't  seen 

10  Mr.  Carver.   1  haven't  seen  Mr.  Erganson  since  all 

1 1  this  came  to  a  head.    1  don't  believe  1  have  talked 

12  to  Mr.  Keeney  —  I  know  1  have  not  talked  to  him 

13  about  it. 

14  Q      Have  you  talked  to  anybody  else? 

15  A      1  have  talked  to  David  Margolis. 

16  Q      Did  he  indicate  where  he  believed  the 

17  memorandum  had  gone? 

18  A      No.    It  was  a  did-you-know  kind  of  thing. 

19  He  didn't  recall.   And  1  have  not  even  talked  to 

20  Ms.  Westbrook  about  it.    1  haven't  seen  her  in 

21  months,  too. 

22  (DOJ  Exhibit  007157  identified.) 
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1  BY  MR.  GICALE: 

2  Q      Now,  there  are  just  a  couple  notes  I'm 

3  going  to  show  you,  what  is  mariced  for  identification 

4  as  Bates  number  007157.    That's  dated  October  9, 

5  1992. 

6  Do  you  have  an  idea  of  whose  handwriting 

7  that  is? 

8  A      No. 

9  Q      That's  not  your  own? 

10  A      No,  it  is  not.    It  is  to  Keeney.   It  is  a 

1 1  criminal  division  memo  form.    It  is  to  Keeney. 

12  Q      Does  that  look  like  Mr.  Mueller? 

13  A      I  don't  know.    I  wasn't  familiar  with  those 

14  people,  with  what  they  looked  like  when  they  wrote 

15  something. 

16  (DOJ  Exhibit  006675  identified.) 

17  BY  MR.  GICALE: 

18  Q      I'm  going  to  show  you  what  is  marked  as 

19  Bates  number  006675.    Would  this  be  a  copy -- it  is  a 

20  memorandum  from  Deborah  Westbrook  to  you  dated 

21  June  8,  1993,  regarding  the  recusal  of  the  U.S. 

22  Attorney  for  the  Eastern  District  of  Arkansas. 


1  A      1  believe  this  to  have  been  generated  by 

2  Ms.  Westbrook  after  our  conversation  in  which  she 

3  told  me  the  criminal  division  had  made  some 

4  recommendation.   This  was  more  than  likely  --  I'm 

5  sure  this  was  on  top  of  or  attached  to  that  document 

6  that  you  have  referred  to  earlier,  which  was  the 

7  declination  memorandum  written  by  the  criminal 

8  division. 

9  The  word  "Margolis"  in  the  upper  right-hand 

10  comer,  that's  my  handwriting.    The  note  that  says 

1 1  "Doug,  please  brief  me  on  background,"  that's  David 

12  Margolis's  writing.    It  looks  like  Ms.  Westbrook's 

13  initials  as  legal  counsel  and  I  think  Ms.  Henneman's 

14  handwriting  in  the  lower  left-hand  comer  that  says 

15  "per  Doug  6/23." 

16  Q      It  says  "sent  back  to  district  for 

17  decision,  criminal  suggested  declination."   Is  that 

1 8  pursuant  to  some  conversation  she  had  with  you? 

19  A      Yes.    I  left  the  department  around  the  15th 

20  of  June,  maybe  a  little  sooner  to  go  down  to  Florida, 

21  back  to  the  district  from  whence  I  had  come  in  '90  to 

22  be  interim  United  States  Attomey. 
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1  Shortly  after  I  was  there,  I  got  a  call 

2  from  Ms.  Henneman.   She  wanted  to  know  what  had 

3  happened  with  the  package.   I  was  surprised  because  I 

4  knew  that  we  had  drafted  this  memorandum  or  letter 

5  back  to  the  district  telling  them  that  basically  that 

6  if  they  wanted  to  decline  the  case  based  on  what  the 

7  criminal  division's  recitation  of  things  were,  that 

8  would  be  appropriate,  but  we  didn't  see  a  need  for 

9  recusal  if  there  was  not  going  to  be  an 

10  investigation. 

1 1  We  gave  them  some  ~  there  was  an  outlet, 

12  that  if  they  felt  that  there  should  be  an 

13  investigation  or  had  further  information,  that  kind 

14  of  language,  to  let  us  know. 

15  She  didn't  know  about  that.   Ms.  Henneman 

16  didn't  know  that  that  had  been  done.    I  suppose  she 

17  was  calling  for  Ms.  Westbrook.   Evidently  that  memo 

18  or  that  letter  to  the  district  did  not  go  back  down 

19  to  the  legal  counsel  for  EOUSA. 

20  (DOJ  Exhibits  006586,  006587  and  006588 

21  identified.) 

22 Q      I'm  going  to  show  you  several  other 


1  exhibits.    The  first  one  is  Bates  number  006586. 

2  That's  the  top  one.    Do  you  know  whose  writing  that 

3  would  be? 

4  A      No. 

5  Q      And  then  beneath  that  is  006587. 

6  (Witness  examined  the  document.) 

7  A      No,  I  don't,  but  since  the  name  "Doug"  is 

8  there  I  would  assume  that  is  probably  somebody  in  the 

9  executive  office's  handwriting.    I  don't  think  anyone 

10  else  would  have  referred  to  me  that  way. 

1 1  Q      And  00  -- 

12  A      It  kind  of  looks  like  Ms.  Henneman's 

13  writing. 

14  Q      006588,  is  that  writing  familiar  to  you  on 

1 5  that  note? 

16  A      That  looks  like  Ms.  Westbrook's 

17  handwriting.    The  stuff  that  is  not  legible,  that 

18  looks  like  Ms.  Westbrook's  handwriting,  I'm  not 

19  positive,  at  the  top  of  the  page. 

20  Q      The  top  of  the  page,  "public  integrity, 

21  deputy's  office,"  those  words? 

22  A      Yes. 


46 


585 

47 

1  MR.  GICALE:    I  have  nothing  further  at  this 

2  point. 

3  MR.  KRAVITZ:    Let's  take  a  five-minute 

4  break. 

5  (Recess.) 

6  (DOJ  Exhibit  006671  identified.) 

7  BY  MR.  GICALE: 

8  Q      I  am  going  to  show  you  what  is  marked  as 

9  Bates  number  00667  L    It  is  a  memo  from  you  to  Stuart 

10  Gersen  dated  February  9,  1993  ~  through  you  from 

1 1  Tony  Moscato.   This  would  have  been  the  recusal  memo 

12  that  you  talked  about  earlier? 

13  A      Yes. 

14  Q      So  earlier  you  discussed  the  control 

15  sheet  ~ 

16  A      The  control  sheet  would  have  been  on  top  of 

17  this. 

18  Q      The  control  sheet  was  017456? 

19  A      Right.    Under  that  would  have  been  that 

20  brief  memo  from  me  to  Mr.  Keeney. 

21  Q      Which  was  001484? 

22 A      Yes.   And  then  this  would  have  been  the 
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1  document  underlying  this,  would  have  been  prepared  by 

2  Ms.  Westbrook's  office. 

3  Q      Attached  to  that  would  have  been  Mr.  Bank's 

4  letter  which  is  07049? 

5  A      I  think  so.    Without  seeing  it  all 

6  together,  I  don't  have  any  independent  recollection 

7  it  was  there,  but  it  should  have  been  there  because 

8  that  was  the  base  documentation  for  the  request.   It 
says  "attached  letter."   So  I'm  assuming  it  ~  "it" 
being  my  memorandum  from  Mr.  Moscato  to  me  through 
Stuart  Gersen  dated  February  9,  006671  ~  references 
an  attached  letter.   I'm  certain  that  is  the  January 
27  letter  to  Ms.  Henneman  from  Mr.  Banks. 

Q      Did  you  have  any  discussions  with  Webster 
Hubbell  about  this  criminal  referral? 

A      No. 

Q      Do  you  know  whether  or  not  he  had  access  to 
this  criminal  referral  or  this  recusal  package? 

A      No,  I  don't. 

Q      Do  you  know  whether  anyone  else  who  was 
there  in  the  transition  or  subsequently  appointed 
with  Ms.  Reno  had  access  to  this  package? 
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1  A      I  don't  know.    It  went  somewhere  after  the 

2  criminal  division,  but  I  don't  know  where  it  went. 

3  It  may  well  have  just  gone  to  a  room  and  sat,  for  all 

4  I  know.    I  don't  know. 

5  MR.  GICALE:    All  right.    I  have  nothing 

6  ftirther. 

7  EXAMINATION 

8  BY  MR.  KRAVITZ: 

9  Q      Mr.  Frazier,  when  did  you  first  become 

10  employed  by  the  Department  of  Justice? 

11  A      1983  or  '84.    It  must  have  been  1984. 

12  Q      Have  you  been  employed  by  the  Department  of 

13  Justice  continually  or  continuously  since  that  time? 

14  A      Yes,  I  have. 

15  Q      Do  you  view  yourself  as  a  career  Justice 

16  Department  official? 

17  A      Yes. 

18  Q      Are  you  protected  by  Civil  Service 

19  protections? 

20  A      My  official  permanent  position  is  senior 

21  litigation  counsel  for  the  Department  of  Justice. 

22  That  senior  litigation  counsel  is  a  form  of  assistant 


1  United  States  Attorney.    Assistant  United  States 

2  Attorneys  don't  have  what  you  refer  to  as  Civil 

3  Service  protections. 

4  There  are  some  protections  that  are 

5  involved  such  as  review  of  some  actions  by  the  Merit 

6  System  Protection  Board,  but  it  is  not  the  same  as  a 

7  person  who  has  a  GS  or  a  GM  title  or  position  with 

8  the  federal  government. 

9  Q      Despite  that  legal  distinction  that  you 

10  have  just  been  testifying  about,  do  you  view  yourself 

11  as  a  career  Justice  Department  official  as  opposed  to 

12  a  political  official? 

13  A      After  27  years  with  the  federal  government, 

14  I  would  say  yes. 

15  Q      And  have  you  viewed  yourself  in  that  light 

16  even  while  you  have  held  positions  in  the  Deputy 

17  Attorney  General's  office  or  positions,  for  example, 

18  as  an  interim  United  States  Attorney  in  Florida? 

19  A      Yes.    I  have  never  had  a  political 

20  appointment. 

21  Q      You  testified  earlier  that  from  September 

22  of  1992  until  June  of  1993  you  served  as  acting 
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1  Associate  Deputy  Attorney  General;  is  that  correct? 

2  A      Correct. 

3  Q      How  did  it  come  about  in  September  of  1992 

4  that  you  took  on  that  position? 

5  A      I  was  the  interim  United  States  Attorney  in 

6  Nevada  from  June  of  '92  until  September,  after  the 

7  U.S.  Attorney  there  was  removed.   At  the  end  of  the 

8  120-day  Attorney  General  appointment  that  was  made  by 

9  Attorney  General  Barr,  the  court  appointed  someone 

10  else  from  Nevada  to  be  U.S.  Attorney,  and 

1 1  Mr.  Terwilliger,  who  was  the  Deputy  Attorney  General 

12  at  the  time,  asked  me  to  come  back  to  Washington 

13  because  some  of  the  people  in  the  deputy's  office 

14  were  returning  back  to  their  districts. 

15  When  Mr.  Barr  became  Deputy  Attorney 

16  General,  he  did  something  that  has  not  been  done 

17  before  or  since.   He  brought  United  States  Attorneys 

18  in  to  function  as  the  core  of  his  staff  as  Associate 

19  Deputy  Attorneys  General. 

20  He  started  with  Jim  Richmond  and  brought  in 

21  Michael  Carey  from  West  Virginia,  Jeff  Howard  from 

22  New  Hampshire.   Bob  Whitwell  from  the  northern 


1  district  of  Mississippi  was  there  for  a  while,    I 

2  think  that  is  it. 

3  Anyway,  those  people  functioned  ~  and 

4  Mr.  Terwilliger  actually  had  been  U.S.  Attorney  in 

5  Vermont.   Those  people  functioned  as  the  core  players 

6  or  core  participants  in  the  Deputy  Attorney  General's 

7  office.   Some  of  those  people  were  going  home.    I 

8  think  Mr.  Carey  was  going  to  go  back  to  West 

9  Virginia.    So  they  needed  someone  who  had  experience 

10  with  the  criminal  part  of  the  Department  of  Justice 

1 1  and  U.S.  Attorneys  offices. 

12  That's  what  my  function  was.    I  had  that 

13  part  of  the  deputy's  office  that  did  oversight  for 

14  the  federal  law  enforcement  agencies  and  for  United 

15  States  Attorneys  and  for  the  criminal  division. 

16  Q      When  in  September  of  1992  did  you  actually 

1 7  return  to  main  Justice  and  the  Deputy  Attorney 

18  General's  office? 

19  A      1  think  I  actually  did  not  come  back  to 

20  Washington  until  October,  because  in  September  two 

21  things  happened.   One  is  1  did  a  week  of  active  duty 

22  in  Reserves  out  on  the  West  Coast,  and  1  also  went  to 
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1  Japan. 

2  There  was  a  major  money  laundering  case 

3  that  involved  a  fraud  scheme  in  Japan.   When  !  was 

4  U.S.  Attorney  in  Nevada,  that  was  the  biggest  case  we 

5  had.    I  went  to  Japan  and  spent  some  time  with  the 

6  prefect  of  Tokyo's  prosecutor's  office  and  with  the 

7  Tokyo  Metropolitan  Police  who  were  investigating  the 

8  Japanese  side  of  the  case  and  put  together  some 

9  agreements  on  how  we  would  reimburse  the  Japanese 

10  victims  with  the  forfeitures  of  millions  of  dollars 

1 1  we  found  in  this  country  that  had  been  laundered 

12  through  Nevada. 

13  Q      You  actually  arrived  in  Washington  sometime 

14  in  October  of  1992? 

15  A      Yes.    I  recall  I  knew  that  the  court  was 

16  going  to  appoint  someone  else  as  I  was  leaving.   I 

17  think  by  the  time  I  returned  from  Japan,  he  was 

18  already  appointed.   I  took  some  leave,  went  home  to 

19  Florida  and  then  came  up  here  to  Washington.   I  think 

20  it  was  probably  the  first  week  in  October. 

21  Q      Of  1992? 

22  A      Yes. 

54 

1  Q      What  types  of  things  did  you  work  on 

2  between  your  arrival  in  the  Deputy  Attorney  General's 

3  office  in  the  first  week  of  October  1992  and  the 

4  presidential  election  the  first  week  of  November 

5  1992? 

6  A      Anything  that  came  into  the  deputy's  office 

7  that  involved  criminal  matters.   Some  of  them  were 

8  very  sensitive  investigations  that  were  ongoing.   A 

9  lot  of  it  had  to  do  with  some  of  the  squabbles 

10  between  DEA  and  FBI  over  the  National  Narcotics 

1 1  Intelligence  Center,  funding,  asset  forfeiture 

12  sharing,  funds  and  where  they  were  going  for  what 

13  projects,  digital  telephony,  surreptitious  entry 

14  issues  and  funding  for  some  things  the  FBI  needed, 

1 5  issues  of  recusals,  deputizations  and  a  lot  of  these 

16  INS  deportation  issues. 

17  By  another  statute  somewhere  or  CFR,  the 

18  Deputy  Attorney  General  was  the  decisionmaker  on  the 

19  deportations  of  aliens  convicted.   And  also  about 

20  that  time  Guantanamo  was  full  of  Haitians  and  Cubans, 

21  and  those  who  were  very  ill,  mostly  with  HIV  or  other 

22  incurable  diseases,  could  not  be  treated  by  the 
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1  military  doctors  and  they  were  patriated  into  this 

2  country,  paroled  in  for  medical  treatment  if  they 

3  were  sponsored,  those  kinds  of  things. 

4  Q      What  is  a  deputization? 

5  A      That's  where  a  threat  upon  an  assistant 

6  United  States  Attorney  results  in  their  being 

7  deputized  as  a  United  States  Marshal  for  the  purposes 

8  of  carrying  firearms  for  protection. 
Q      Were  you  the  senior  person  on  the  criminal 

side  in  the  Deputy  Attorney  General's  office  during 
this  time  period? 

A      Not  initially,  but  eventually. 

Q      Can  you  explain  what  you  mean  by  that. 

A      As  people  left,  I  moved  up.    Eventually  I 
was  the  one  person  there  with  the  light  bulb  on. 

Q      I  guess  I  was  — 

A      It  is  not  easy  to  explain.   When  I  first 
got  there,  I  handled  a  few  things  on  the  side.   Then 
something  happened  in  a  case  that  was  very  sensitive 
at  the  time,  and  I  ended  up  handling  it.   After  I 
handled  it,  evidently  everybody  was  pleased  and  I  got 
more  and  more  work  to  do. 


Q      When  was  that? 

A      That  was  in  the  fall.   That  would  have  been 
by  November,  right  about  the  time  of  the  election. 
I'm  trying  to  think.    I  remember  when  I  moved 
offices.   It  would  have  been  before  the  election, 
probably  by  the  1st  of  November. 

Q      By  the  1st  of  November  or  thereabouts,  you 
were  the  seniormost  person  on  criminal  matters  in  the 
Deputy  Attorney  General's  office? 

A      Yes  and  no.    When  Mr.  Howard  was  there,  he 
was  the  principal  associate  deputy. 

Q      This  is  Steve  Howard  from  New  Hampshire? 

A      Stuff  might  go  through  him.    He  was  not 
there  a  lot.    When  Mr.  Whitwell  was  there,  he  might 
have  handled  it.    There  wasn't  a  hierarchy.   You  were 
tasked.   Because  that's  what  I  knew  anything  about,  I 
gravitated  into  that  criminal  portfolio,  we  called  it 
very  quickly. 

Q      Is  it  more  accurate  to  say  then  without 
referring  to  hierarchies  by  early  November  you  were 
being  tasked  with  the  most  serious  criminal  issues 
that  came  into  the  Deputy  Attorney  General's  office? 
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1  A      If  they  came  to  the  deputy's  office,  for 

2  the  most  part.   Not  all.   There  were  some  things  that 

3  were  handled  —  there  were  other  parts  of  the 

4  department.   For  instance,  there  was  a  special 

5  counsel  for  financial  institution  fraud,  and  by 

6  statute,  that  person  is  on  the  Deputy  Attorney 

7  General's  staff. 

8  However,  !ra  Raphaelson  was  also  counsel  to 

9  the  Attorney  General,  Mr.  Barr.   Mr.  Raphaelson 

10  handled  all  criminal  matters  that  had  to  do  with 

1 1  financial  institution  fraud.    He  had  oversight  over 

12  the  criminal  division  and  U.S.  Attorneys  offices  for 

13  those  matters  by  statute.   So  1  wouldn't  have  had 

14  anything  to  do  with  financial  institution  fraud 

15  cases. 

16  Q      So,  during  the  time  period  that  I'm  looking 

17  at,  early  October  1992  through  early  November  1992, 

18  did  Mr.  Raphaelson  consult  with  you  on  any  financial 

19  institution  fraud  matters  that  came  into  the  Deputy 

20  Attorney  General's  office? 

21  A      Yes,  but  --  and  I  have  to  explain  this  --  1 

22  had  worked  for  Mr.  Raphaelson  when  I  first  came  to 


1  Washington  in  1990.    My  initial  tasking  was  to  be 

2  detailed  as  an  assistant  U.S.  Attorney  to  come  up  and 

3  work  in  the  financial  institution  fraud  crisis  center 

4  for  the  department.   The  special  counsel  at  the  time 

5  was  Jim  Richmond.   He  was  replaced  by 

6  Mr.  Raphaelson. 

7  The  special  counsel  had  no  staff  assigned. 

8  But  the  criminal  division  function  part  of  the  fraud 

9  section  of  the  criminal  division  functioned  as  staff 

10  as  did  parts  of  the  executive  office  for  U.S. 

1 1  Attorneys.    1  was  head  of  what  was  called  the 

12  priority  programs  team. 

13  There  was  a  relationship  that  involved 

14  financial  institution  fraud.    I  went  to  conferences 

15  and  spoke  in  the  arena,  and  I'm  sure  Mr.  Raphaelson 

16  and  I  talked  about  financial  institution  fraud 

17  issues,  but  it  would  have  been  more  in  terms  of  can 

18  you  get  something  for  me  from  EOUSA. 

19  Q      His  asking  you? 

20  A      It  would  not  have  been  on  the  merits  but  on 

21  the  reporting.    I  was  involved  in  the  reporting  to 

22  Congress  aspect.   So  when  it  came  to  the  numbers  that 
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1  we  were  giving  to  Congress  with  regularity,  I  had  a 

2  role  in  those  numbers  and  getting  them  from  the  U.S. 

3  Attorneys  offices  and  maintaining  a  database,  but 

4  that's  because  I  started  that  in  1990.    I  was  not 

5  involved  in  any  substantive  issues  of  the  merits  of  a 

6  criminal  case,  like  BCCI  or  anything  like  that  that 

7  was  going  on.    I  did  become  involved  in  BNL. 

8  I  got  involved  in  BNL  because  I  was  tasked 
with  setting  up  for  Judge  Lacey  all  of  the  resources 
that  he  needed,  and  basically  cooperated  with  JMD  and 
the  FBI  and  got  people  assigned  to  him  and  got  him 
billeting  and  all  the  reports.    I  sort  of  had  a 
logistics  role.   That  takes  us  up  to  the 
inauguration. 

Q      When  you  would  ~  strike  that.   During  the 
time  period  early  October  through  early  November 
1992,  when  you  would  have  criminal  matters  or  issues 
to  deal  with  as  a  member  of  the  staff  of  the  Deputy 
Attorney  General's  office,  what  officials  in  other 
parts  of  the  Department  of  Justice  would  you  have 
contact  with  relating  to  those  matters? 

A      Normally  only  the  criminal  division  or 
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1  maybe  EOUSA.    You  have  to  remember  what  I  did  was 

2  policy  issues.   The  deputy  plays  very  little  if  any 

3  role  in  criminal  investigations.   Recusals  we 

4  handled.   Some  things  would  come  to  the  deputy  for 

5  decision  by  default,  and  I  will  give  you  one  example 

6  without  going  into  particulars. 

7  Senator  Robb  was  being  investigated,  as  we 

8  all  know,  and  we  all  know  that  there  was  no  true  bill 
to  the  grand  jury.    What  happened  in  that  case  and 
one  of  the  reasons  they  changed  the  recusal  policy 
was  that  Mueller  was  recused  because  he  knew  Senator 
Robb  -- 

Q      That's  Bob  Mueller,  for  the  record? 

A      Yes,  he  was  recused.   The  two  U.S. 
Attorneys  in  that  district  during  the  time  of  the 
investigation  in  the  Eastern  District  of  Virginia 
both  recused  themselves.   The  Attorney  General  was 
recused  eventually  at  about  decisionmaking  time 
because  he  was  interviewing  with  a  law  firm  or 
something  that  had  representation  issues. 

Basically  the  chain  of  decisionmaking  in 
this  case  went  from  the  Assistant  U.S.  Attorney  in 
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1  Norfolk  to  Jack  Keeney  to  George  Terwilliger,  who  was 

2  the  acting  Attorney  General  for  everything  on  this 

3  case.   So,  there  was  nobody  there. 

4  In  that  case,  the  deputy's  office  played  a 

5  role  in  some  decisions  that  had  to  be  made  in  that 

6  type  of  a  case.   But  absent  —  that  was  because  of 

7  the  nature  of  the  case.   Absent  that,  I  don't 

8  recall  ~  I  think  there  were  some  things  going  on 

9  with  Senator  Durenberger's  case  at  about  that  time. 

10  Other  than  that,  there  was  no 

1 1  decisionmaking  about  the  merits  or  nonmerits  of 

12  criminal  investigations.   We  knew  about  them  if  there 

13  was  something  politically  sensitive  going  on.    For 

14  instance,  if  there  was  a  federal  judge  being 

15  investigated,  I  probably  knew  about  it,  but  didn't 

16  have  any  role  because  nothing  came  up  for  decision 

17  during  that  whole  time. 

18  What  I  did  was  policy  issues  like  keeping 

19  DEA  and  FBI  from  total  warfare  over  the  Drug 

20  Intelligence  Center  or  deciding  how  we  would  spend 

21  money  on  things. 

22 Q      You  testified  that  when  there  would  be  a 
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1  criminal  investigation  of  some  political  sensitivity, 

2  you  would  know  about  it  as  a  member  of  the  staff  of 

3  the  Deputy  Attorney  General's  office. 

4  A      Might  or  might  not. 

5  Q      How  would  that  come  to  your  attention?  Was 

6  it  as  the  result  of  some  kind  of  rule  or  directive 

7  from  somewhere  in  the  department? 

8  A      The  way  I  would  know  officially  would  be 

9  that  if  it  was  a  sensitive  matter,  then  a  sensitive 

10  report  would  be  generated,  and  that  would  be  from  a 

1 1  U.S.  Attorney's  office.   That  would  come  through  the 

12  executive  office  for  U.S.  Attorneys.    They  would 

13  hand-deliver  copies  of  that  to  the  deputy  and  to  the 

14  Attorney  General  and  maybe  to  the  criminal  division 

1 5  and  then  they  would  also  route  those  things  through 

16  Exec  Sec. 

17  1  would  see  them  either  because  it  got 

18  delivered  to  me  and  it  might  have  been  that  I  was 

19  down  in  Mr.  Moscato's  office  and  he  said  here  is  a 

20  sensitive,  will  you  take  the  deputy's  copy  upstairs 

21  and  I  would  say  sure,  or  I  might  see  it  when  the  Exec 

22  Sec  copy  came  in. 
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It  would  have  come  through  me,  probably  by 
December.  Anyway,  I  would  have  seen  —  and  probably 
before  then.   Because  I  recall  seeing  them  and  going 
in  and  asking  the  deputy,  Mr.  Terwilliger,  did  you 
know  about  this,  and  he  always  for  the  most  part  knew 
already,  which  means  he  probably  had  a  hand-delivered 
copy  before  I  saw  the  one  that  came  through  Exec 
Sec. 

Q      You  mentioned  this  one  example  of  one  of 
these  sensitive  cases  a  situation  where  a  judge  might 
be  investigated.   What  other  types  of  cases  would 
merit  the  determination  or  the  title  of  a  sensitive 
matter? 

A      Well,  I  think  Mr.  Banks  told  the  department 
that  there  was  a  referral  or  something  that  came  in, 
and  I  recall  this  was  right  before  the  election,  that 
basically  President  Clinton  and  his  wife  were  alleged 
to  have  some  involvement  with,  as  I  think  I  recall  it 
said,  maybe  as  potential  witnesses. 

Q      Was  that  a  typical  example  of  one  of  these 
sensitive  cases? 

A      The  only  one  I  ever  saw  about  a 
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1  president-elect  or  now  president.   That's  the  kind  of 

2  thing,  yes. 

3  The  rule  of  thumb  would  be  if  the  Attorney 

4  General  needs  to  know  because  CBS  may  call  him  or  her 

5  tonight  and  ask,  you  want  to  keep  him  informed.    It 

6  is  those  kinds  of  things  that  would  generate  interest 

7  by  Congress  or  by  the  news  media  or  the  public  in 

8  general,  those  kinds  of  things,  things  that  were 
sensitive. 

Q      The  purpose  of  a  sensitive  case  memo  was 
simply  to  inform  the  Deputy  Attorney  General  and  the 
Attorney  General  so  that  they  can  know  what's  going 
on  and  respond  to  questions  if  necessary? 

A      It  is  a  mechanism  to  keep  the  department's 
leadership  informed  of  issues  that  they  would  need  to 
have  knowledge  of 

Q      When  was  the  first  time  that  you  learned 
about  the  criminal  referral  in  the  Madison  case?  And 
specifically,  I'm  referring  to  the  1992  criminal 
referral. 

A      Sometime  during  October. 

Q      Of  1992? 
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1  A      Yes. 

2  Q      How  was  it  that  you  first  learned  about  the 

3  existence  of  this  criminal  referral? 

4  A      I  saw  an  urgent  or  a  sensitive  report. 

5  Q      Are  those  two  terms,  "urgent  report," 

6  "sensitive  report,"  interchangeable? 

7  A      They  are  not  now,  but  actually  I  developed 

8  a  system  to  make  this  automated  after  transition.    So 

9  this  is  now  done  electronically.  I  think  they  are 

10  now  called  urgent  reports.    They  have  been  called 

1 1  different  things  at  different  times  by  different 

12  administrations. 

13  Q      But  they  are  the  same  thing? 

14  A      Urgent  or  sensitive  report.    I  don't  know 

15  what  it  is  officially  referred  to  in  the  attorney's 

16  manual. 

17  Q      You  said  you  saw  this  report  in  late 

18  October  1992? 

19  A      Sometime  in  October.    I  don't  remember  if 

20  it  was  ~  it  had  to  be  toward  the  middle  to  the  end 

21  of  the  month  because  I  recall  getting  there  pretty 

22  early  in  October,  and  1  know  that  —  or  maybe  the  end 


1  of  September.    1  do  this  by  changing  offices  and 

2  moving  up. 

3  This  is  silly,  but  the  Deputy  Attorney 

4  General  has  an  office  and  there  is  an  interconnecting 

5  door  where  the  principal  Associate  Deputy  Attorney 

6  General  sits  and  there  are  a  line  of  offices  that  all 

7  interconnect  with  their  all  internal  doors  inside, 

8  not  in  the  corridor.    You  sort  of  start  on  one  end 

9  and  rotate  down  and  work  your  way  up  to  where  the 

10  principal  deputy  was. 

1 1  I  moved  from  an  office  not  connected  into  a 

12  connected  office  and  got  moved  up.    I  was  in  there, 

13  because  I  recall  walking  through  the  private 

14  passageway  into  the  deputy's  office  to  tell 

15  Mr.  Terwilliger  or  ask  him  had  he  seen  this  and  knew 

16  about  it. 

17  Q      Where  was  the  urgent  report  when  you  first 

18  saw  it? 

19  A      It  came  in  my  "in"  basket. 

20  Q      Do  you  know  where  it  came  from? 

21  A      Exec  Sec. 

22  Q      It  came  from  the  Little  Rock  office  and 
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1  then  to  ~ 

2  A      It  would  have  gone  through  EOUSA.   They 

3  would  have  prepared  the  package  to  send  up  to  the 

4  people  in  the  department  who  got  notified. 

5  Q      From  the  U.S.  Attorney's  office  in  Little 

6  Rock  to  the  executive  office  of  the  U.S.  Attorneys  at 

7  main  Justice  first? 

8  A      Yes. 
Q      And  then  from  the  executive  office  through 

the  executive  secretary  to  you? 

A      Should.    There  are  copies  that  are  sent  to 
everyone  that  needs  to  know.    These  are  not 
decisionmaking.   They  are  informational.   They  are 
not  decisionmaking  packages.  They  are 
informational.   Copies  go  out  to  all  those  people 
that  need  to  know.    They  also  hand-deliver  them  as 
well  as  route  them  through  ~  of  course  they  route 
them  through  the  Exec  Sec  so  that  there  is  a  control 
and  so  that  you  have  a  stop  and  make  sure  nothing 
falls  through  the  crack. 

Q      What  did  the  urgent  report  consist  of? 

A      I  just  recall  it  had  a  sketch  of  some 


1  information.    I  only  read  the  cover  sheet  to  it  that 

2  gave  the  summary. 

3  Q      So  it  wasn't  a  copy  of  the  entire  referral? 

4  A      I  don't  know.    It  could  well  have  been.   If 

5  it  was,  I  wouldn't  have  looked  at  it.    I  would  have 

6  just  looked  at  the  control  sheet,  looked  what  the 

7  summary  said  and  gone  in  and  said  George,  did  you 

8  know  about  this,  and  he  said  yes,  and  that  was  it. 
Q      George  is  George  Terwilliger? 
A      Yes,  the  Deputy  Attorney  General. 
Q      Did  Mr.  Terwilliger  indicate  to  you  how  he 

knew  about  the  criminal  referral  before  you  went  in 
and  talked  to  him  about  it? 

A      No,  I  don't  recall  that  he  did. 

Q      Was  anyone  else  present  during  the  time  you 
talked  to  Mr.  Terwilliger  about  the  urgent  report? 

A      I  don't  believe  so.    I  probably  had  five 
things.    I  assumed  that  he  knew  about  it  because  of 
the  nature  of  what  it  was.    I  figured  that  he  knew 
before  I  did.    They  weren't  going  to  come  find  me  and 
make  sure  I  knew.    But  they  sure  were  the  Deputy 
Attorney  General. 
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1  Q      What  else  do  you  remember  about  your 

2  conversation  with  Mr.  Terwilliger  in  October  1992 

3  relating  to  this  urgent  report  about  the  Madison 

4  referral? 

5  A      That  it  was  sensitive,  and  my  sense  was 

6  that  we  weren't  going  to  do  anything  with  it,  "we" 

7  meaning  the  deputy's  office,  was  not  going  to  start 

8  calling  down  and  asking  what  are  you  doing,  what's 

9  going  on. 

10  It  wasn't  a  conversation.   It  was  more  of  a 

1 1  sense  of  talking  real  quickly  and  knowing  that  this 

12  was  right  before  the  election,  it  would  look  like  an 

13  awfully  cheap  shot.    There  wasn't  a  lot  of 

14  information  that  I  saw.    It  just  had  allegations  of 

15  maybe  potential  witnesses,  lots  of  that  sort  of  stuff 

16  was  going  on.    You  get  letters  from  nuts  and  kooky 

17  things  that  happen  all  the  time.    You  sort  of  filter 

18  this.    It  was  just  very  sensitive. 

19  Nobody  was  going  to  make  a  big  deal.    I  was 

20  surprised  and  still  am  to  this  day  that  it  wasn't  in 

21  The  Washington  Post. 

22 Q      Let  me  sort  of  back  up  and  clarify  some  of 
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1  the  things  you  have  said  for  the  record.   You  said 

2  that  you  get  letters  from  all  sorts  of  nuts.    You 

3  mean  during  the  period  leading  up  to  the  election, 

4  the  Justice  Department  was  receiving  letters  from 

5  people  making  allegations  about  the  Clintons? 

6  A      They  have  gotten  letters  like  that  since 

7  before  I  was  there  and  I'm  sure  they  still  get  them, 

8  you  know,  dear  Mr.  Attorney  General,  dear  Deputy 

9  Attorney  General,  dear  anybody,  some  of  it  may  be  two 

10  deputy  attorneys  general  ago,  somebody  writes  in  and 

1 1  complains  that  the  black  helicopters  are  flying  over 

12  them  or  the  Korean  CIA  has  implanted  a  device  in 

13  their  brain. 

14  Q      We  get  letters  like  that  here  and  we  tell 

15  them  to  write  to  the  Justice  Department. 

16  A      We  figured  that.   They  do  send  them  over 

17  from  Congress.   Congress  gets  letters  from 

18  constituents  and  they  get  referred  to  the  Department 

19  of  Justice  for  an  answer.    You  get  lots  of  those 

20  kinds  of  things.    This  one  was  so  close  to  the 

21  election. 

22  Q      How  close  to  the  election?   Within  a  week? 
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A      It  was  within  several  weeks.   It  was  upon 
us.    I  was  one  of  those  who  decided  this  was  a  done 
deal  and  you  may  as  well  pack  up  and  get  ready  to  go 
back  to  Florida.    It  was  that  close. 

Q      Was  this  conversation  with  Mr.  Terwilliger 
that  you  have  been  describing  the  only  conversation 
that  you  had  with  Mr.  Terwilliger  before  the  election 
about  the  criminal  referral? 

A      I  think  it  is  the  only  one  I  ever  had. 
There  was  no  ~  that  document  was  informational 
only.    There  was  nothing  the  Deputy  Attorney  General 
would  do  with  it  except  know  about  it,  because  the 
fraud  section,  the  special  counsel,  those  people  are 
the  people  that  would  deal  with  the  nuts  and  bolts  of 
an  investigation,  the  merits  of  it  and  that  sort  of 
thing.   There  is  no  loop  here,  unless  it  came  down 
and  required  the  Deputy  Attorney  General  to  decide 
whether  or  not  to  seek  an  indictment. 

Q      Based  on  your  conversation  with 
Mr.  Terwilliger,  did  you  get  a  sense  as  to  whether 
Mr.  Terwilliger  had  an  opinion  of  the  merits  of  the 
criminal  referral? 


A      No. 

Q      What  did  Mr.  Terwilliger  tell  you  that  he 
knew  about  the  criminal  referral? 

A      Nothing.    It  was  do  you  know?   Yes,  I'm 
aware  of  it. 

Q      He  didn't  say  anything  about  what  the 
allegations  were? 

A      No. 

Q      Did  Mr.  Terwilliger  appear  to  know  that  the 
Clintons  were  mentioned  as  witnesses  as  opposed  to 
being  mentioned  as  suspects? 

A      All  I  can  say  is  he  knew  it  mentioned  the 
Clintons.    That's  why  there  was  an  urgent  report  or 
sensitive  report  done.    We  didn't  talk  at  all  about 
the  merits  or  what  it  was  about  or  anything.   My  job 
was  to  know,  to  make  sure  that  he  knew  about  it  and 
once  he  said  he  did,  that  was  it. 

Q      Did  Mr.  Terwilliger  indicate  to  you  whether 
any  other  high  level  Justice  Department  officials 
knew  about  the  criminal  referral? 

A      No. 

Q   Do  you  have  any  sense  or  do  you  know 
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1  whether  any  other  high  level  officials  ~ 

2  A      Sure  they  did.    I  am  sure  they  did.    I  know 

3  that  I  think  at  one  juncture,  probably  after  that,  I 

4  saw  Mr.  Raphaelson  either  in  his  office  or  in  the 

5  hallway  and  mentioned  to  him  that  I  had  seen  that 

6  urgent  report  and  it  was  obvious  he  knew  about  it, 

7  but  we  didn't  discuss  it  or  what  was  going  on  or 

8  anything  like  that.    It  was  one  of  those  things  did 

9  you  see  that  urgent  report  about  the  Clintons,  yes,  I 

10  did.    I  assumed  he  did  know  about  it.    That's  where 

1 1  it  would  have  gone  to,  because  he  was  the  special 

12  counsel. 

13  Q      Who  makes  the  decision  to  send  something 

14  around  to  the  high  level  offices  at  the  Justice 

1 5  Department  as  an  urgent  report? 

16  A      Well,  it  is  incumbent  on  the  person 

17  handling  the  issue  to  start  the  chain  of  events,  to 

18  send  the  letter  or  make  a  phone  call  or  fax  something 

19  in,  and  the  executive  office  is  sort  of  the 

20  repository  for  it.    That  is  for  U.S.  Attorneys.   The 

21  criminal  division  has  its  own  mechanisms. 

22 Q      Mr.  Banks  initiated  the  process  by  sending 
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1  something  to  the  administrative  office? 

2  A      He  must  have. 

3  Q      Did  Mr.  Banks  identify  whatever  this  was  as 

4  an  urgent  report  or  is  that  title  put  on  it  at  the 

5  Justice  Department? 

6  A      1  don't  know  what  he  did  in  this  particular 

7  case.   He  could  have  or  he  might  have  just  sent  them 

8  something.   Sometimes  things  happen  and  the  executive 

9  office  finds  out  and  they  decide  that  that  is 

10  important  and  the  director  causes  a  report  to  be 

1 1  generated. 

12  I  have  had  to  call  districts  and  say  what 

13  do  you  know  about  this,  what  is  going  on  and  get  the 

14  information  from  them  when  1  was  the  deputy  director 

15  of  EOUSA  and  to  send  it  upstairs  because  the 

16  assistant  didn't  think  it  was  important,  but  the 

17  perspective  was  this  is  something  the  Attorney 

1 8  General  ought  to  know  about. 

19  Q      Did  you  have  an  opinion,  any  opinion  as  to 

20  the  merits  of  the  allegations  in  the  criminal 

21  referral  as  of  the  time  that  you  spoke  with 

22  Mr.  Terwilliger? 
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A      No. 

Q      Were  it  not  for  the  approaching  election, 
do  you  think  that  your  reaction  to  the  referral  would 
have  been  different? 

A      I  think  the  nearness  of  the  election  caused 
me  to  kind  of  go,  whoa,  look  at  this  one.    Had  it 
been  in  January  of  1992,  I  probably  wouldn't  have 
gone  right  into  the  deputy  to  make  sure  that  he 
knew.    I  might  have  waited  for  an  hour  or  done 
something  else.   But  this  one  was  of  sufficient 
sensitivity  that  I  went  in  there  as  soon  as  I  saw  it 
to  make  sure  that  he  knew.   That  was  my  job. 

Six  of  one,  half  dozen  of  another,  if 
someone  is  a  candidate  for  president  or  if  he  had 
just  been  governor,  that  would  have  been  sufficiently 
sensitive  for  the  department  leadership  to  know  about 
it. 

Q  Other  than  talking  to  Mr.  Terwilliger,  did 
you  do  anything  in  response  to  your  receipt  of  this 
urgent  message  in  October  1992? 

A      No. 

Q      Do  you  know  whether  any  other  employee  at 


the  Department  of  Justice  did  take  any  action  with 
regard  to  the  criminal  referral? 

A      Well,  I  have  seen  the  documents  where  the 
criminal  division  wrote  a  declination. 

Q      My  question  ~ 

MR.  SGRO:    Can  we  get  a  time  frame? 
BY  MR.  KRAVITZ: 

Q      During  the  time  period  leading  up  to  the 
election  on  November  3,  1992,  to  your  knowledge,  did 
any  Justice  Department  employee,  any  main  Justice 
Department  employee  take  any  action  with  regard  to 
the  criminal  referral  in  the  Madison  case? 

A      I  don't  know. 

Q      Do  you  know  whether  any  other  discussions 
regarding  that  referral  took  place  other  than  the  one 
between  you  and  Mr.  Terwilliger  before  the  election? 

A      No. 

Q      You  don't  know  one  way  or  the  other? 

A      I  don't  know  one  way  or  the  other. 

Q      After  your  discussion  with  Mr.  Terwilliger, 
what  did  you  do  with  your  copy  of  the  urgent  report? 

A      Put  my  initials  on  it  showing  that  I  had 
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1  seen  it  and  put  it  in  my  "out"  basket. 

2  Q      To  go  where? 

3  A      I  don't  know  where  they  sent  those  things, 

4  honestly.    I  don't  know  if  it  went  back  to  Exec  Sec. 

5  I  don't  know  what  the  secretaries  did.    I  have 

6  thought  about  that  now.    It  is  one  of  those  things 

7  you  never  asked.   I  don't  know  what  they  did  with 

8  them. 

9  As  an  Associate  Deputy  Attorney  General, 

10  there  was  no  necessity  for  me  to  keep  any  files 

1 1  because  it  was  a  rare  occasion  when  I  generated 

12  anything.    Mostly  1  was  receiving  something  from  some 

13  part  of  the  department  for  a  decision,  the  decision 

14  would  be  made  and  it  would  go  back  to  the  person  that 

15  initiated  it.   There  was  no  need  to  keep  copies.   The 

16  Exec  Sec  keeps  the  chrons  and  keeps  the  files. 

17  So,  I  don't  know  what  the  secretaries  did 

18  with  that  copy.    I'm  sure  that  they  did  something  to 

19  let  the  Exec  Sec  know  that  it  had  been  seen,  but  I 

20  don't  know  how  they  did  that. 

21  MR.  KRAVITZ:    Off  the  record. 

22  (Discussion  off  the  record.) 


1  (DOJ  Exhibit  017458  identified.) 

2  BY  MR.  KRAVITZ: 

3  Q      Mr.  Frazier,  I'm  going  to  show  you  a 

4  two-page  document  Bates  stamped  017458  on  the  first 

5  page  and  unfortunately  the  second  page  has  no  Bates 

6  stamp  number  on  it  or  at  least  none  that  I  can  see. 

7  I'm  going  to  show  you  a  two-page  document 

8  marked  017458  on  the  first  page.   The  second  page  has 

9  no  Bates  stamped  number,  but  it  is  dated  October  7, 

10  1992.   On  the  top  says  "Referral  from  the  Resolution 

1 1  Trust  Corporation"  and  it  appears  to  be  —  it  lists 

12  William  Barr,  George  Terwilliger,  Wayne  Budd  and 

13  Lawrence  McWhorter.    It  appears  to  be  initialed  by 

14  Mr.  McWhorter. 

15  (Witness  examined  the  document.) 

16  I  ask  you  if  you  can  identify  that  two-page 

17  document  for  us. 

18  A      I  know  that  it  is  an  urgent  report  or  a 

19  sensitive  report.    I  have  seen  it.    I  have  been  shown 

20  this  document  by  several  different  people. 

21  Q      Are  you  able  to  say  today  whether  this 

22  two-page  document  is  the  urgent  report  you  have  been 
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testifying  about  that  you  received  sometime  in 
October  1992? 

A      I  don't  know  if  it  is  this  one  or  the  one 
that  was  done  subsequent.    1  can  speculate  that  it 
was  ~  that  I  saw  the  later  dated  one,  because  the 
7th  of  October  1  was  still,  like  1  said,  up  in 
another  suite  of  offices  and  I  don't  think  that  I 
would  have  seen  this  at  that  time. 

Q      Let  me  show  you  — 

A      Also,  something  else  happened.   One  of  the 
other  associate  deputies  who  sort  of  was  acting  as 
chief  of  staff  and  who  routed  paperwork  went  elk 
hunting  and  was  gone  for  like  three  weeks  right  about 
this  time,  which  is  why  I  sort  of  gravitated  to  the 
other  offices  and  started  seeing  a  lot  of  this 
paperwork.    1  think  I  saw  the  one  subsequent. 
(DOJ  Exhibit  006692  identified.) 
BY  MR.  KRAVITZ: 

Q      006692  1  show  you.    I  ask  if  you  can 
identify  that  document. 

A      It  is  another  one  of  these  sensitive 

reports.    It  is  on  the  same  sort  of  topic.    Can  I  see 

80 
the  other  one? 

Q      I  think  it  is  over  there. 

A      Let's  see  how  it  is  worded. 

Q      Just  for  the  record,  while  you  are 
testifying,  if  you  could  refer  to  the  documents  by 
their  Bates  stamp,  although  I  suppose  one  doesn't 
have  a  Bates  stamp. 

A      I  don't  know  whether  006692  dated  October 
20th  is  the  one  I  saw  or  if  the  unnumbered  one  dated 
October  7th  is  the  one  I  saw.    But  I  mean  they  are 
very  close  in  information.    I  wouldn't  be  able  to 
tell  from  looking  at  them  which  one  it  was  because 
they  both  mention  the  President  and  Ms.  Clinton. 

Q      Do  you  know  why  there  would  have  been 
urgent  messages  sent  both  on  October  7,  1992  and  on 
October  20,  1992? 

A  Well,  the  one  on  the  20th  says  "this  is  an 
update  to  the  previous  urgent  report  dated  October 
7th,  copy  attached."  So  obviously  there  was  some 
more  information  that  came  in. 

Q      Does  the  fact  that  there  is  an  update 
indicate  that  one  of  the  addressees  had  requested  an 
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1  update? 

2  A      Not  necessarily. 

3  Q      In  other  words,  Mr.  McWhorter  might  just 

4  have  determined  that  it  was  appropriate  to  send  an 

5  update? 

6  A      Mr.  Banks  may  have  decided  it  was 

7  appropriate  to  send  an  update. 

8  Q      You  just  don't  know? 

9  A      I  don't  know.    You  have  to  remember,  the 

10  point  of  all  of  this  and  the  urgent  report  is  that  at 

1 1  least  1  thought  that  this  was  going  to  hit  the  news 

12  media.   Like  1  said,  1  was  surprised  when  1  never  did 

13  see  anything  in  The  Washington  Post  about  it. 

14  That  was  the  purpose  of  updating.    You  can 

15  imagine  if  this  had  hit  the  media  the  questions  that 

16  would  have  been  posed  to  the  Department  of  Justice 

17  about  what's  going  on  and  this,  that  and  the  other 

18  thing.   There  was  a  need  to  know  some  information 

19  about  this,  but  it  was  kept  very  closely  held  because 

20  of  its  sensitivity.    It  wasn't  something  you  wanted 

21  tacked  up  on  the  bulletin  board  or  flying  around  the 

22  Department  of  Justice. 


1  Q      You  have  testified  about  some  actions  that 

2  you  took  with  regard  to  this  criminal  referral  in 

3  February  of  1993.    Did  you  have  any  involvement  with 

4  or  any  discussions  about  the  1992  criminal  referral 

5  in  the  Madison  case  between  the  time  of  your 

6  conversation  with  Mr.  Terwilliger  in  October  1992  and 

7  the  actions  related  to  the  recusal  package  that  you 

8  were  involved  with  in  February  of  1993? 

9  A      I'm  not  sure  I  understand  your  question. 

10  Q      Okay.    I  will  ask  you  ~  I  will  ask  you 

1 1  maybe  a  little  more  open-ended.   After  your 

12  conversation  with  Mr.  Terwilliger  in  October  of  1992 

13  regarding  the  urgent  message,  the  urgent  report,  what 

14  was  the  next  conversation  you  had  or  the  next  action 

15  you  took  regarding  the  1992  criminal  referral  in  the 

16  Madison  case? 

17  A      I  didn't  ever  take  any  action  regarding  the 

18  referral  until  May  when  the  criminal  division  wrote 

19  its  declination  letter. 

20  Q      1  guess  I  don't  mean  to  use  the  word 

21  "action"  as  having  any  particular  meaning.   What  was 

22  your  next  involvement  either  by  doing  anything  or  by 
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talking  to  someone? 

A      My  next  involvement  was  to  talk  to  either 
Mr.  Moscato  or  more  likely  Ms.  Westbrook.   They 
brought  to  my  attention  that  there  were  conversations 
with  Mr.  Banks  and  that  he  was  concerned  because  of 
the  sensitivity  of  this  case  and  was  uncomfortable 
with  the  case. 

I  recall  that  they  ~  my  memory  is  that  I 
said  it  sounds  like  he  ought  to  send  in  a  recusal 
request.   That  would  be  the  best  thing  for  the 
district.    It  is  a  small  district.    Besides  the  fact 
that  the  President-elect  is  involved  in  this  issue, 
he  was  the  governor  of  that  state.   That  U.S. 
Attorney's  office  just  probably  shouldn't  have  been 
involved  in  an  investigation  like  that  because  of  the 
appearance  of  impropriety. 

Q      When  were  these  conversations  that  you  were 
having  with  Ms.  Westbrook  and  Ms.  Henneman? 

A      I  recall  having  them  on  several  occasions. 
I'm  not  acting  as  an  Associate  Deputy  Attorney 
General  telling  them.    I'm  sort  of  consulting  with 
them  and  saying  —  and  Deborah  used  to  work  for  me 
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when  I  was  the  deputy  director  ~  this  is  what  I 
would  do.    If  you  send  it  up,  we  will  act  on  it. 
I  do  recall  a  conversation  that  they  had 
gotten  in  a  letter  from  him,  and  he  didn't  really 
request  recusal.   I  think  they  read  me  some  of  the 
language  in  the  letter,  and  I  said,  well,  if  it  walks 
like  a  duck,  it  is  a  duck.    Let's  do  it.    Put  it 
together  as  a  recusal  package  and  we  will  act  on  it. 
Eventually  we  got  that  package. 

Q      This  was  the  January  27,  1993  letter  from 
Mr.  Banks? 

A      I  think  so. 

Q      Were  any  of  these  discussions  that  you  were 
having  with  Ms.  Westbrook,  did  any  of  them  occur 
before  January  20,  1993? 

A      January  20?   I'm  sure  they  did.    I  recall 
having  a  couple  of  discussions  with  Ms.  Westbrook  and 
I  think  in  passing  ~  when  you  know  these  people  and 
you  see  them,  Mr.  Moscato  might  have  said  Banks  is 
still  worried  about  this  thing  and  doesn't  know  what 
to  do.    It  wouldn't  require  a  response  on  my  part. 
I  do  remember  thinking  if  we  get  this  thing 
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1  in  here,  I  could  act  on  it  and  get  it  done  and  get 

2  the  office  off  the  hook.    My  concern  was  about  the 

3  office. 

4  Q      Just  so  the  record  is  clear,  what  you  are 

5  saying  is  if  they  got  the  letter  into  your  office  by 

6  January  20th,  you  could  act  on  it? 

7  A      We  knew  that  the  end  was  coming.   But  my 

8  concern  was  the  U.S.  Attorney's  office  and  what  they 

9  were  going  to  do  or  not  do  and  were  they 

10  uncomfortable  with  this  case  and  what  should  be 

1 1  done. 

12  So,  had  we  gotten  it  quicker,  had  there 

13  been  a  recusal  request  quicker,  it  might  have  been 

14  acted  upon.    1  would  not  have  acted  upon  it  without 

15  asking  Mr.  Terwilliger  if  he  wanted  me  to.    He  might 

16  have  said  no,  let's  leave  this  for  the  next 

17  administration,  because  we  are  going  to  turn  over 

18  U.S.  Attorneys  and  that  sort  of  thing.    I  don't 

19  know.    That  is  purely  speculation.   It  didn't  come  in 

20  until  - 

21  Q      After  the  inauguration? 

22 A      After.   And  therefore  it  had  to  go  to 
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1  somebody  else  to  make  a  decision  on. 

2  Q      I  think  at  page  41  of  your  deposition  in 

3  the  House  you  described  as  mass  confusion  what  was 

4  going  on  at  the  Justice  Department  or  at  least  in  the 

5  upper  floors  of  the  Justice  Department  during  the 

6  transition  period.    I  hope  I  haven't  misquoted  you. 

7  Can  you  give  us  some  sense  as  to  what  you 

8  meant  by  that. 

9  A      Imagine  on  a  day  in  which  everybody  who  is 

10  a  decisionmaker  for  the  most  part  leaves  the 

1 1  department  at  once  and  there  is  no  one  there.   All 

12  the  names  of  the  people  have  changed.   The  only 

13  person  left  behind  who  is  a  political  appointee  was 

14  Stuart  Gersen,  and  he  had  all  the  titles.    Everybody, 

15  all  the  schedule  Cs,  all  the  political  appointees 

16  were  gone. 

17  No  one  knew  who  could  make  a  decision.   You 

1 8  now  had  a  new  president,  so  Mr.  Gersen  reported  to 

19  the  President  of  the  United  States.   A  few  people 

20  came  in  to  the  office.   There  were  some  transition 

21  people  who  had  been  coming  in  before  the  inauguration 

22  and  asking  questions.   No  one  knew  how  all  of  this 
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was  going  to  sort  out. 

There  wasn't  an  Attorney  General.  The 
first  two  names  that  came  up  got  shot  down.    That 
really  added  to  the  confusion.    I  think  that 
everybody  planned  to  have  an  Attorney  General  much 
quicker  than  they  did.    Since  the  Attorney  General 
didn't  get  in  place,  the  Associate  Attorney  General 
didn't  get  in  place  or  the  deputy  as  soon  as  they  may 
have  been. 

No  one  knew  where  to  send  anything  except 
to  Mr.  Gersen.    Many  people  were  uncomfortable  with 
acting.   You  remember  in  the  Department  of  Justice 
the  number  two  person  for  the  most  part  in  each  of 
the  sections,  the  person  under  the  Assistant  Attorney 
General  is  normally  a  career  person.   Jack  Keeney  has 
been  the  acting  Assistant  Attorney  General  of  the 
criminal  division  God  knows  how  many  times  because  he 
has  been  with  the  department  since  1  was  bom. 

People  were  a  little  reticent  to  act.   You 
are  a  career  person.   You  don't  know  if  you  are  going 
to  stay  in  the  same  job.    The  correspondence  doesn't 

stop.    The  work  doesn't  stop.    People  are  getting 
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indicted  in  the  field.    Trials  are  going  on.    But  the 
entire  hierarchy  of  the  department  ceased  to  exist  on 
one  day,  and  it  took  until  May  to  get  it  semi 
reestablished. 

Add  to  all  that  the  just  mass  of 
correspondence  that  came  into  the  department,  it 
would  have  been  bad  enough  if  you  just  changed 
presidents  in  the  same  party,  but  now  the  party  has 
changed.   So  all  these  letters  of  congratulation  and 
people  wanting  jobs.    There  are  people  from  the  White 
House  coming  over  and  nobody  knows  who  these  people 
are,  what  their  role  is,  are  they  going  the  stay, 
where  they  are  going  to  be.    They  don't  have 
clearances  at  first.    Mass  confusion  is  kind. 

Q      Did  this  mass  confusion  continue  --  I  think 
you  just  said  until  at  least  May? 

A      In  my  perspective,  it  did.    The  other  thing 
that  happened  is  shortly  after  the  inauguration,  they 
fired  all  the  U.S.  Attorneys.    That  added  to  the 
confusion  because  then  you  had  to  appoint  ~  the 
Attorney  General  had  to  appoint  an  interim 
U.S.  Attorney,  some  of  whom  were  first  assistants  in 
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1  districts,  some  of  whom  weren't. 

2  So,  then  the  White  House  had  all  of  its 

3  backdated  correspondence  and  it  shipped  it  out  all 

4  over  the  government  to  answer  the  mail  for  the 

5  President  to  try  to  keep  up. 

6  It  stayed  pretty  confused  for  quite  a 

7  while.    I  don't  think  Ms.  Harris  was  in  as  the 

8  Assistant  Attorney  General  of  the  criminal  division 

9  until  after  June.   A  lot  of  the  people  didn't  end  up 

10  in  their  positions  for  quite  a  while. 

1 1  So,  it  was  confusing  because  there  was  no 

12  one  there  to  make  a  decision.    Eventually  ~ 

13  initially,  it  was  just  Mr.  Gersen.   He  has  to  make 

14  the  decisions  for  all  of  these  different  entities, 

15  and  then  subsequent  to  him  Ms.  Reno,  and  she  didn't 

16  have  a  deputy  and  she  didn't  have  a  confirmed 

17  associate.   So  it  was  pretty  confusing.   They  were 

18  bringing  in  all  these  people  to  try  to  handle  the 

19  mail. 

20  That  was  the  big  thing,  just  handling  the 

21  correspondence  and  getting  it  routed  to  the  right 

22  place.  All  these  people  who  come  into  the  department 


1  for  the  most  part  had  little  or  no  experience  within 

2  the  department.   They  didn't  even  know  where  the 

3  bathrooms  were  for  a  while. 

4  Q      It  goes  without  saying  that  the  fact  that 

5  the  1992  criminal  referral  in  the  Madison  case  hung 

6  around  in  the  Justice  Department  for  several  months 

7  without  any  definitive  action  being  taken  and  has 

8  already  gotten  a  fair  amount  of  attention  and  I 

9  suppose  will  get  more  attention  in  the  near  future. 

10  But  based  on  your  familiarity  with  what  was 

1 1  going  on  in  the  Justice  Department  during  the  first 

12  six  months  of  1993,  are  you  aware  of  other  matters  or 

13  cases  that  were  either  sent  to  the  Justice  Department 

14  or  that  arose  within  the  Justice  Department  that  in 

15  normal  times  would  have  been  acted  on  more  quickly 

16  but  because  of  the  transition  confusion  had  their 

17  actions  delayed? 

18  A      I  think  there  were  lots  of  things  that  if 

19  it  took  the  Attorney  General  or  the  Deputy  Attorney 

20  General  to  make  the  decision,  that  didn't  get  acted 

21  on  very  quickly.    The  problem  with  this  was  that  the 

22  recusal  policy  put  the  decisionmaking  at  the  Deputy 
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Attorney  General's  slot. 

You  have  to  remember,  down  in  the  sections, 
the  work  was  going  on.    In  the  criminal  division, 
there  were  people  there,  there  were  section  chiefs, 
there  were  heads.   There  were  still  people  in  the 
field  investigating  cases.   So  the  work  went  on. 
It  is  those  things  that  had  to  come  up  to 
one  of  the  top  two  or  three  rungs  of  the  department 
for  a  decision,  and  sometimes  when  you  look  at  it  you 
wonder  why  in  the  world  does  the  Deputy  Attorney 
General  have  to  make  this  decision.   But  that's 
because  you  inherit  the  system. 

Q      So,  just  to  be  clear,  the  rule  requiring 
that  a  recusal  issue  go  to  the  Deputy  Attorney 
General's  office  was  a  rule  that  predated  the  Clinton 
Administration? 

A      Yes.    It  is  very  shortly  before. 

Q      It  was  a  rule  that  was  put  in  place  during 
the  Bush  Administration? 

A      It  was  put  in  place  by  the  Deputy  Attorney 
General  George  Terwilliger  after  my  arrival  in 
September-October  of  1992. 


Q      Are  you  aware  of  any  other  cases  involving 
recusal  issues  that  arose  during  the  first  six  months 
of  1993? 

A      I  don't  recall  any  others  that  came  in.    I 
know  it  was  not  ~  this  was  not  --  "this"  being  the 
Whitewater  one  was  not  the  first  one  that  we  did,  but 
we  had  not  done  many. 

Q      Mr.  Frazier,  I'm  going  to  show  you  what  has 
been  marked  as  017456  which  I  think  you  have 
previously  identified  as  an  Executive  Secretariat 
history  data  sheet  regarding  the  recusal  request  in 
the  Madison  case.   Is  that  accurate? 

A      Yes.    It  is  the  history  data  sheet. 

Q      Does  that  indicate  what  date  the  recusal 
request  was  made  on? 

A      It-- 

Q      Or  at  least  what  date  the  recusal  ~ 

A      It  has  the  date  they  received  it,  "they" 
being  the  Exec  Sec. 

Q      What  date  is  that? 

A      February  9. 

Q      1993? 


92 


608 

93 

1  A      They  would  have  received  it  from 

2  Mr.  Moscato  on  2/9/93. 

3  Q      And  that  is  the  request  that  was  ~  that  is 

4  the  package  that  was  going  through  Mr.  Gersen  to 

5  Mr.  Keeney? 

6  A      Yes,  through  me  to  Mr.  Keeney  to 

7  Mr.  Gersen. 

8  Q      I'm  sorry.    I  misstated  that. 

9  Is  there  a  due  date  indicated  on  that 

10  document? 

1 1  A      There  is.    The  first  one  that  went  out 

12  probably  didn't  look  like  this,  because  this  has 

13  updated  information  on  it  as  late  as  2/3/94.   This  is 

14  the  history  of  that  document  from  when  it  was  logged 

15  in  until  it  was  ~  there  is  a  closeout  here,  closed 

16  per  criminal.   It  also  says  here  that  they  sent  a 

17  copy  to  Exec  Sec  on  3/19/93.    "Will  furnish  Exec  Sec 

18  with  a  copy  of  reply.   Due  date  changed  to  5/16/94." 

19  All  of  that  is  a  continuing  history.   This 

20  is  a  database  you  are  looking  at  that  tracked  this 

21  document.   When  it  was  first  generated,  it  did  not 

22  look  like  this.    I  looked  like  this  but  didn't  have 
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1  all  this  information. 

2  Q      Do  you  know  whether  there  was  a  due  date 

3  when  this  recusal  package  was  first  generated? 

4  A      I  recall  that  they  established  due  dates, 

5  if  there  was  not  one  made  in  the  requester.   In  other 

6  words,  if  Mr.  Moscato  or  I  put  due  date  on  there  ~ 

7  of  course  you  aren't  going  to  do  that  if  it  is  going 

8  to  the  Attorney  General.  You  don't  put  due  dates  on 

9  there. 

10  For  tracking  purposes,  I  think  they  had  a 

1 1  date  they  put  in  there  that  was  X  number  of  days  from 

12  the  day  it  was  generated.  You  would  have  to  ask  them 

13  how  they  controlled.   It  refers  to  two  other  Exec  Sec 

14  control  sheets  attached. 

15  Q      That's  helpful.   The  bottom  line  then  is 

16  this  document,  017456,  should  not  be  interpreted  to 

17  mean  that  somebody  gave  anyone  3-1/2  months  to  make 

18  this  -- 

19  A      That's  '94. 

20  Q      --  actually  15-1/2  months  to  work  on  the 

21  recusal  package. 

22  A      That  ended  up  being  a  date  because  of 
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resolutions.    What  would  have  happened  is  it  would  go 
to  the  overdues.    It  looks  like  they  started  trying 
to  find  this  package.   The  criminal  division  couldn't 
find  copies  of  it.    That's  how  they  track.   That's 
your  whole  sheet  of  information  as  of  the  date  it  was 
generated. 

I  don't  know  how  to  read  those  things 
anymore,  but  there  ought  to  be  a  date  that  tells  you 
when  it  was  generated.  All  of  that  means  something. 
But  two  secretaries  in  the  Department  of  Justice  know 
how  to  read  that;  you  don't  need  to  know  how  to  read 
it.   The  due  date,  they  dispense  a  date  on  there, 
that  was  standard  operating  procedure,  unless  there 
was  one  called  for. 

If  the  Attorney  General  sent  this  thing  and 
said  I  want  to  know  by  next  week,  it  would  say  on 
there  and  you  would  start  hearing  every  day. 

Q      You  testified  previously  that  in  early  1993 
you  had  conversations  with  Ms.  Westbrook  and  I  think 
you  said  also  Ms.  Henneman  about  Mr.  Banks's  concerns 
about  his  continued  involvement  in  the  case  and  that 
you  believe  that  your  conversations  and  conversations 
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that  Ms.  Henneman  and  Ms.  Westbrook  had  with 
Mr.  Banks  resulted  in  Mr.  Banks  sending  a  letter  on 
January  27,  1993  to  the  department;  is  that  accurate? 

A      That's  my  perception,  because  I  recall  them 
acting  kind  of  confused.   I  had  these  conversations 
more  than  once  but  only  a  couple,  three  times.   There 
was  some  confusion  kind  of,  well,  what  do  we  do.    I 
made  the  suggestion  this  is  what  you  ought  to  do,  and 
then  eventually  it  happened.   I  can't  say.   Maybe 
they  independently  decided  that's  what  they  were 
going  to  do.   There  were  conversations  about  it. 

Q      Are  Ms.  Westbrook  and  Ms.  Henneman  career 
officials  at  the  Justice  Department? 

A      Yes.    Ms.  Westbrook  is  now  a  legal  counsel 
for  the  U.S.  Marshal's  service,  and  Ms.  Henneman 
still  works  in  EOUSA. 

Q      Neither  of  those  two  officials  was  a 
political  appointee  as  of  January  or  February  of 
1993? 

A      No. 

Q      You  also  testified  that  you  at  least  were 
involved  in  a  decision  to  interpret  Mr.  Banks' 
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1  January  27,  1993  letter  as  a  recusal  request.   Were 

2  any  political  appointees  involved  in  the  decision  to 

3  interpret  Mr.  Banks's  January  27  letter  as  a  recusal 

4  request? 

5  A      I  don't  know  who  else  talked  to 

6  Ms.  Westbrook,  but  I  do  recall  that  conversation,  and 

7  it  was  either  ~ 

8  Q      A  conversation  you  had  with  ~ 

9  A      I  had  a  conversation  either  with 

10  Mr.  Moscato  or  Ms.  Westbrook,  more  likely  with 

1 1  Ms.  Westbrook.    I  do  recall  a  conversation  in  which 

12  she  mentioned  that  they  had  gotten  something  in  from 

13  Mr.  Banks,  but  it  wasn't  a  flat  recusal  request.   I 

14  recall  having  a  conversation  about  what  it  did  say, 

15  and  I  said  well,  for  all  intents  and  purposes,  it 

16  is.    Let's  treat  it  like  it  is  one. 

17  I  do  recall  the  conversation,  and  then  it 

18  did  come  up.    That  was  the  conversation,  well,  heck, 

19  for  all  intents  and  purposes,  that's  what  it  is,  he 

20  says  he  is  uncomfortable  with  this,  let's  decide  if 

21  he  needs  to  be  recused. 

22 Q      Who  made  the  decision  then  to  send  a 


1  recusal  package  to  the  criminal  division  on  its  way 

2  to  Mr.  Gersen? 

3  A      I'm  sure  it  was  me. 

4  Q      The  purpose  for  sending  it  via  the  criminal 

5  division  as  opposed  to  directly  to  the  Attorney 

6  General  was  what? 

7  A      To  have  the  criminal  division's  input  as 

8  to,  one,  did  they  agree  with  EOUSA.    Mr.  Gersen  is 

9  acting  as  the  Deputy  Attorney  General.   I  would  get 

10  the  package  in  with  a  ~  from  Ms.  Westbrook,  and  it 

1 1  would  have  a  recommendation,  should  there  be  a 

12  recusal  and  if  so,  who  should  handle  the  case. 

13  We  would  then  staff  it  through  the  criminal 

14  division  to  get,  one,  their  agreement  as  to  whether  a 

15  recusal  was  appropriate.   I  wasn't  too  concerned 

16  about  the  appropriateness  but  who  they  thought  should 

17  handle  it,  because  that  should  have  been  -- 

18  Q      The  recusal  -- 

19  A      Did  they  think  it  warranted  the  criminal 

20  division's  intervention  or  did  they  agree  that  maybe 

21  another  U.S.  Attorney's  office  should  handle  it  or 

22  maybe  it  is  the  case  of  a  law  firm  of  a  new  U.S. 
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Attorney  is  handling,  the  U.S.  Attorney  is  blanket 
recused  depending  on  each  set  of  facts. 

So,  they  —  in  this  case,  it  was  basically 
my  opinion  they  were  going  to  tell  me  which  section 
it  was  going  to  go  to  because  I  thought  this  was 
something  that  ought  to  be  handled  at  main  Justice, 
not  by  a  U.S.  Attorney's  office  especially  a  small 
one  in  the  state  where  the  President  had  been 
governor. 

Q      Is  it  accurate  to  state  that  no  political 
appointee  was  involved  in  the  decision  to  route  the 
recusal  package  through  the  criminal  division  on  its 
way  to  the  acting  Deputy  Attorney  General? 

A  That  was  the  policy.  The  policy  was  for  it 
to  be  staffed  through  the  criminal  decision  for  their 
input  before  a  decision  was  made. 

Q      So  no  political  appointee  was  involved  in 
the  decision  to  route  it  that  way? 

A      That  was  Mr.  Terwilliger's  --  that's  what 
he  wanted  done  with  them  when  we  developed  the  policy 
right  when  I  first  got  there. 

Q      We  are  now  talking  about  February  of  1993. 
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A      No.    I  did  what  I  would  have  done 
regardless. 

Q      Are  you  aware  as  to  whether  any  political 
appointees  were  involved  in  the  decision  within  the 
criminal  division  actually  to  write  a  memo  addressing 
the  merits  of  the  criminal  referral? 

A      I  don't  know. 

Q  Do  you  have  any  knowledge  as  to  how  the 
determination  was  made  that  a  memo  should  be  written? 

A      No. 

Q      Do  you  know  Mark  MacDougall? 

A      No. 

Q      Do  you  know  who  he  is? 

A      No.    I  know  from  seeing  the  document  that 
was  shown  to  me  that  he  was  an  attorney,  I  would 
assume  an  attorney  in  the  fraud  section  in  the 
criminal  division. 

Q      Buy  the  title  -- 

A      He  is  on  the  lowest  rung  in  the  section. 

Q  That  title  indicates  that  Mr.  MacDougall 
was  in  a  career  as  opposed  to  political  position  as 
of  March  of  1993? 
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1  A      I  would  assume  so.    I  have  never  known  a 

2  trial  attorney  that  was  a  political  appointee. 

3  Normally  they  have  a  title  bigger  than  trial 

4  attorney.   It  is  hard  to  tell  in  the  department. 

5  They  get  changed  from  time  to  time.    When  I  was  in 

6  the  Deputy  Attorney  General's  office,  there  was  not  a 

7  career  Associate  Deputy  Attorney  General.  Now  there 

8  is. 

9  Q      You  testified  earlier  that  in  February, 

10  March,  April,  May,  that  period,  1993,  you  received 

1 1  numerous  requests  for  information  about  the  referral 

12  from  the  executive  office,  the  U.S.  Attorney's 

13  office.   I  assume  those  were  from  Ms.  Westbrook 

14  and/or  Ms.  Henneman;  is  that  right? 

15  A      That's  correct. 

16  Q      Did  either  Ms.  Westbrook  or  Ms.  Henneman 

17  tell  you  during  that  time  period  why  it  was  that  they 

18  were  contacting  you  to  request  information  about  the 

19  Madison  referral? 

20  A      I  don't  recall.   It  could  well  have  been. 

21  They  might  have  just  said  this  is  open,  we  have  a 

22  tracking  sheet  on  it.    It  might  have  been  a  tickler 
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1  system.   They  might  have  had  a  conversation  with  the 

2  district.   I  don't  recall. 

3  Q      Do  you  remember  either  Ms.  Henneman  or 

4  Ms.  Westbrook  mentioning  to  you  that  the  executive 

5  office  was  receiving  inquiries  from  the  RTC  in  Kansas 

6  City  or  specifically  from  a  woman  named  Jean  Lewis? 

7  A      I  don't  think  that  they  did.   The  reason  I 

8  say  that  is  because  I  got  a  phone  call  back  in  '93, 

9  and  the  person  said  do  you  know  that  your  name  is  in 

10  the  Congressional  record,  and  I  said  I  don't  read  the 

1 1  Congressional  record,  do  you?   And  this  person  said 

12  yes,  and  they  faxed  me  a  copy. 

13  And  there  was  my  name  and  it  was  linked 

14  with  Ms.  Lewis  and  RTC  and  Donna  Henneman,  and  it 

15  related  some  conversations.   And  I  was  pretty 

16  surprised  by  that.    I  to  this  day  wonder  what  in  the 

17  heck  RTC  was  doing  calling  Donna  Henneman  and  why  in 

18  the  world  she  was  having  anything  to  do  with  them. 

19  She  is  a  secretary  who  handles  some  of 

20  these  quasiethical  issues  like  recusals  and  shouldn't 

21  have  had  anything  to  do  with  referrals.   Referrals 

22  went  to  the  special  counsel  and  they  went  to  the 
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criminal  division.    There  was  an  interagency  bank 
fraud  working  group  made  up  of  RTC  and  all  the  other 
regulatory  agencies  and  law  enforcement  and  the 
Department  of  Justice  that  regularly  met  to  discuss 
cases. 

For  the  life  of  me,  I  cannot  figure  out  how 
she  got  in  this  or  why  she  would  have  been. 

Q      Did  you  ever  ask  Ms.  Westbrook  about  that? 

A      No,  I  didn't.    I  didn't,  because  none  of 
this  --  that  question  didn't  come  to  my  mind  until  I 
found  out  about  it.    By  then  I  had  left  and  was  back 
in  Florida  and  Ms.  Westbrook  was  gone  to  the 
Marshal's  service.   I  am  still  I  guess  out  of  some 
desire  to  just  be  accommodating  or  try  to  help  people 
who  call  seeking  help,  but  they  had  no  business  being 
involved  in  that. 

Q  You  yourself  have  experience  as  a  high 
level  official  within  the  Executive  Office  for  the 
United  States  Attorneys;  is  that  correct? 

A      If  you  want  to  call  it  high  level.   I  have 
been  the  acting  director  and  1  have  been  the  deputy 
director,  yes. 


Q      Are  you  aware  of  other  instances  in  which 
investigators  from  field  offices  have  contacted  the 
executive  office  to  inquire  about  the  status  of 
criminal  referrals  they  have  made? 

A      I  never  have  known  of  one,  no. 

Q      If  you  had  received  --  if  you  received  a 
call  as  acting  director  or  deputy  director  of  the 
executive  office  from  an  investigator  in  a  field 
office  about  a  referral  that  that  investigator  had 
made  or  that  investigator's  office  had  made,  would 
you  view  that  as  an  appropriate  inquiry? 

A      I  would  have  said  call  Allen  Carver,  here's 
his  phone  number,  he  is  the  acting  special  counsel, 
because  we  don't  get  involved  in  that. 

The  only  time  the  executive  office  would 
get  involved,  if  the  FBI  headquarters  or  DEA  or  the 
Marshal's  service  had  a  conflict  with  the  U.S. 
Attorney,  which  happens  from  time  to  time,  the 
executive  office  may  try  to  referee  the  conflict 
initially  and  resolve  it  at  that  low  a  level  before 
it  had  to  go  up  to  make  a  decision  by  the  Deputy 
Attorney  General  who  the  U.S.  Attorneys  work  for. 
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1  You  might  have  been  involved  in  something  like  that. 

2  The  answer  here  was  we  don't  handle 

3  referrals,  and  I  think  just  based  on  what  1  read  in 

4  the  Congressional  record,  I'm  not  sure  Ms.  Lewis  ever 

5  knew  the  difference  between  a  referral  and  a 

6  recusal.   There  are  two  separate  things,  and  you  look 

7  at  recusals  one  way  and  referrals  go  to  the  criminal 

8  division. 

9  I  don't  know  what  Ms.  Henneman  was  doing 

10  being  involved  in  that. 

1 1  Q      You  have  also  served  as  an  acting  United 

12  States  Attorney;  correct? 

13  A      Twice. 

14  Q      Once  in  Nevada  and  once  in  the  Middle 

15  District  of  Florida? 

16  A      Correct. 

17  Q      In  those  positions,  have  you  received 

18  inquiries  from  administrative  agencies  or 

19  investigators  at  administrative  agencies  regarding 

20  the  status  of  criminal  referrals  that  have  been  made 

21  from  those  agencies? 

22  A      All  the  time. 
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1  Q      So  that's  not  unusual? 

2  A      No.    You  spend  a  good  deal  of  your  time 

3  brokering  your  resources  in  conjunction  with  the 

4  agencies.   If  they  put  lots  of  resources  into  the 

5  case,  they  would  like  you  to  concomitantly  put  the 

6  prosecution  resources  in,  too.    We  don't  always 

7  agree.   You  spend  a  lot  of  time  with  those  sorts  of 

8  issues. 

9  Q      Now,  your  memory  is  that  Janet  Reno  was 

10  confirmed  as  Attorney  General  sometime  in  March  1993; 

1 1  is  that  correct? 

12  A      Correct. 

13  Q      And  Mr.  Heymann  was  confirmed  as  Deputy 

14  Attorney  General  sometime  in,  1  think  you  said  May  or 

15  June  of '93? 

16  A      1  don't  recall.   May  sounds  about  right  to 

17  me  because  he  was  confirmed  not  too  far  before  1 

18  left.    So  that  would  have  been  about  the  end  of  May. 

19  Could  have  been  the  first  part  of  June.    1  don't 

20  really  remember. 

21  Q      Was  there  an  acting  Deputy  Attorney  General 

22  between  the  time  of  Ms.  Reno's  confirmation  and  the 
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1  time  of  Mr.  Heymann's  confirmation? 

2  A      Not  that  I'm  aware  of. 

3  Q      So  during  that  time  period  from  sometime  in 

4  March  until  sometime  the  end  of  May  1993,  was 

5  Ms.  Reno  the  person  who  would  have  had  final 

6  decisionmaking  authority  on  recusals,  similar  to  the 

7  way  that  Mr.  Gersen  did  previous  to  that? 

8  A      If  there  was  not  someone  designated  as  the 
acting  Deputy  Attorney  General  or  if  there  was  not 
someone  designated  as  the  acting  Associate  Attorney 
General,  then  by  necessity  it  would  have  to  go  up, 
not  down,  so  it  would  have  to  be  the  Attorney 
General. 

To  my  knowledge,  it  was  not  delegated.  No 
one  was  given  the  authority  to  do  it.    I  wrote  a 
letter  to  Ms.  Reno  when  she  first  came  in  and  sort  of 
outlined  who  I  was  and  why  I  was  sitting  down  there. 
I  had  met  her  in  Miami  when  I  was  first  assistant  and 
she  was  the  state's  attorney.   I  attached  copies  of 
the  sorts  of  things  I  was  handling  and  volunteered  to 
handle  them  or  do  whatever  she  wanted,  and  I  never 
heard  back  a  word,  until  Mr.  Heymann  showed  up,  and 
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1  then  we  started  operating  again. 

2  Q      Was  there  an  acting  Associate  Attorney 

3  General  during  that  interim  time  period? 

4  A      I  don't  believe  there  was,  because  there 

5  was  nobody  to  act.   We  had  acting  Assistant  Attorneys 

6  General  but  since  the  associate  and  deputy's  office 

7  were  all  political  appointees  with  the  exception  of 

8  me  ~  there  was  someone  over  in  the  associate's 

9  office,  but  I  can't  remember  if  he  had  any  authority 

10  or  what  he  did  or  didn't  do. 

1 1  Q      Now,  if  I'm  wrong  about  this,  I  apologize. 

12  I  thought  you  testified  earlier  that  at  some  point  in 

13  February  1993  you  had  some  conversation  with  someone 

14  in  Mr.  Gersen's  office  regarding  the  sending  of  a 

15  recusal  package  in  the  Madison  case;  is  that  correct? 

16  A      That's  correct. 

17  Q      Who  was  that? 

18  A      I  talked  ~  I  recall  two  conversations.   I 

19  believe  one  was  with  Mr.  Gersen  himself.    It  was  very 

20  short.    It  was  sort  of  don't  call  us,  we  will  call 

21  you. 

22  Q      Was  that  before  or  after  you  sent  the 
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1  recusal  package? 

2  A      I  think  it  was  before  because  my  first 

3  inclination  was  this  is  ministerial,  I  will  just  get 

4  him  to  delegate  this  to  me  and  I  will  take  care  of 

5  these  deputizations  and  deportations.   They  are  not 

6  policy  issues.    Someone  has  to  sign  the  line. 

7  It  was  clear  to  me  that  wasn't  going  to 

8  happen.    He  referred  me  then  if  1  had  questions  or 

9  information  that  needed  to  be  brought  to  his 

10  attention  to  call  this  guy,  this  young  man  who  had 

1 1  worked  for  him  as  an  administrative  assistant  or 

12  executive  assistant  or  counsel  to  him  when  he  was 

13  Assistant  Attorney  General  in  the  civil  division.    I 

14  did  have  a  conversation  with  that  person. 

1 5  Q      Was  that  second  conversation  before  or 

16  after  the  recusal  package  was  sent? 

17  A      More  than  likely  before,  and  I  don't  recall 

18  the  gist  of  the  conversation.   As  1  recall,  it  was 

19  I'm  sending  this  package,  it  is  going  through  the 

20  criminal  division,  do  you  agree  I  ought  to  send  it 

21  through  the  criminal  division. 

22  Q      The  answer  was? 


1  A      Yes,  do  it  like  you  would  have  done  it, 

2  send  it  to  us. 

3  Q      This  person  whose  name  unfortunately  you 

4  can't  recall  was  a  political  appointee  working  for 

5  the  acting  Attorney  General,  Stuart  Gersen? 

6  A      I  think  he  might  have  been  a  schedule  C 

7  down  in  the  civil  division.    If  I  saw  the  phone 

8  directory  from  back  then,  I  could  probably  recognize 

9  his  name.    He  was  not  a  deputy  Assistant  Attorney 

10  General.   He  was  a  counsel  or  assistant  to.    My 

1 1  perception  is  that  he  was  political  because  he  left 

12  right  about  the  same  time  Gersen  did. 

13  Q      In  any  event,  whatever  his  official 

14  capacity  was  or  his  technical  capacity,  he  was 

15  working  in  a  political  capacity  for  Mr.  Gersen? 

16  A      He  was  functioning  as  Mr.  Gersen's 

17  assistant  for  all  of  his  titles. 

18  Q      That  person  advised  you  that  you  should 

19  send  the  recusal  package  through  the  criminal 

20  division;  correct? 

21  A      I  think  it  was  an  agreement.   I  said  I  have 

22  this  package,  it  is  a  sensitive  issue  and  I  don't 
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know  whether  or  not  —  I  told  him  what  it  was,  but  I 
explained  ~  he  didn't  know  how  these  things  were 
handled.   I  explained  what  we  normally  did.    I  think 
he  just  acquiesced  and  said  fine,  go  ahead  and  do  it 
the  way  you  normally  would,  send  it  to  us  and  that's 
what  I  did. 

Q      Do  you  know  whether  this  assistant  to 
Mr.  Gersen  consulted  with  Mr.  Gersen  before  reaching 
what  you  have  now  described  as  an  agreement  with  you 
about  the  recusal  package? 

A      I  think  he  could  have  because  I  think  we 
did  it  all  in  that  conversation  just  in  a  few  minutes 
or  so. 

MR.  KRAVITZ:    Off  the  record. 

(Discussion  off  the  record.) 

(Recess.) 

BY  MR.  KRAVITZ: 

Q      Mr.  Frazier,  you  testified  that  during  the 
period  of  time,  the  several  months  leading  up  to 
Mr.  Heymann's  confirmation  as  Deputy  Attorney 
General,  mail  was  not  being  routinely  delivered  or 

forwarded  to  the  office  of  the  Deputy  Attorney 
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General,  and  that  was  the  period  in  which  you  asked 
to  have  brought  to  you  the  Executive  Secretariat 
daily  summaries;  correct? 

A      That's  correct. 

Q      I  believe  you  also  testified  that  you  read 
those  or  reviewed  those  summaries  every  day  except 
when  you  were  not  in  town. 

A      Correct. 

Q      Do  you  know  whether  you  were  in  town  on 
March  19,  1993? 

A      I  can't  tell  you  now.    There  are  some 
things  I  could  refer  to.    I  know  that  for  the  last 
five  years  the  end  of  March,  first  part  of  April  I 
was  on  two  weeks  active  duty  in  Japan.   I  did  that 
five  years  in  a  row  right  about  that  time  frame. 

Also,  depending  on  the  day  of  the  week  it 
was,  I  might  have  been  on  leave  in  Florida. 

Q      Just  annual  leave? 

A      Right,  or  I  could  have  been  drilling  at 
headquarters/Marine  Corps  where  my  billet  was.   It 
would  be  difficult  to  know  if  I  was  there  that  day  or 
not.    There  wasn't  anything  real  important  going  on 
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1  that  mandated  my  being  there. 

2  Q      So  in  other  words,  you  were  more  likely 

3  than  at  other  times  in  your  career  to  be  on  leave? 

4  A      Yes. 

5  Q      If  Mr.  Keeney's  March  19,  1993  memo  was 

6  routed  anywhere  through  the  Executive  Secretariat, 

7  would  the  memo  be  reflected  on  the  summary  for  March 

8  19th  or  for  some  later  date? 

9  A      It  depends  on  when  it  went  to  Exec  Sec.   It 

10  either  should  have  been  on  the  19th,  maybe  the  day 

1 1  after.   When  they  type  their  memo  and  date  it, 

12  somebody  has  to  be  a  courier  and  take  it  to  Exec  Sec 

13  where  it  is  logged  in.    That  process  might  take  a 

14  day.    1  have  no  way  of  knowing. 

15  MR.  KRAVITZ:    Chip,  do  we  have  records  from 

16  the  Executive  Secretariat? 

17  MR.  GICALE:    Is  this  on  the  record? 

18  MR.  KRAVITZ:    It  can  be  on  the  record. 

19  MR.  GICALE:    Let's  go  off  the  record. 

20  (Discussion  off  the  record.) 

21  BY  MR.  KRAVITZ: 

22 Q      Mr.  Frazier,  at  some  point  shortly  after 
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1  Mr.  Heymann's  confirmation,  mail  and  other  documents 

2  again  started  flowing  regularly  into  the  Deputy 

3  Attorney  General's  office;  is  that  correct? 

4  A      That's  correct. 

5  Q      At  that  time,  did  the  Deputy  Attorney 

6  General's  office  receive  a  pile  or  a  group  of 

7  documents  or  materials  that  had  been  held  in  some 

8  other  location  in  the  interim  period  while  you  were 

9  awaiting  Mr.  Heymann's  confirmation? 

10  A      It  is  my  assumption  that  that's  what 

1 1  happened  because  one  day  the  lights  came  back  on  and 

12  my  "in"  basket  was  full.    In  other  words,  I  got  a 

13  whole  stack  of  things.    Mr.  Margolis  just  sort  of 

14  divided  up  the  first  group  we  got  from  Cindy  Monaco 

15  and  he  said  go  through  these  and  he  went  through  some 

16  also. 

17  Q      Did  the  stack  that  you  received  from 

18  Mr.  Margolis  include  materials  that  were  dated  as  far 

19  back  as  March  1993? 

20  A      I  don't  have  any  independent  recollection 

21  of  any  dates. 

22  Q      Did  they  include  materials  that  were  dated 
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1  before  Mr.  Heymann's  confirmation? 

2  A      I  assume  they  were.    Well,  1  know  that  some 

3  were  because  I  saw  there  was  some  correspondence  to 

4  him  before  he  was  confirmed.    It  was  before 

5  confirmation  that  he  was  getting  letters.   But  1 

6  don't  recall  any  specific  instances.   1  don't  even 

7  recall  what  else  1  saw  besides  the  recusal  package 

8  that  Ms.  Westbrook  did.    1  had  a  lot  of  documents  to 
go  through,  letters  and  pending  actions  and  whatnot. 

For  the  most  part,  we  just  parceled  them 
out  where  they  should  go  and  then  1  advised 
Mr.  Margolis  what  1  thought  about  them  and  he  took 
them  in  to  Mr.  Heymann  and  they  did  whatever  they  did 
with  them. 

Q      Did  you  go  through  all  the  materials  in  the 
stack  that  Mr.  Margolis  gave  you  to  deal  with? 

A      I'm  sure  1  did.    I  don't  recall  if 
Mr.  Margolis  gave  it  to  me  or  if  Ms.  Monaco  did.    She 
was  sort  of  functioning  as  Mr.  Heymann's  executive 
assistant. 

Q      Regardless  of  which  particular  person  gave 

those  materials  to  you,  did  you  go  through  all  of  the 
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1  materials? 

2  A      Yes. 

3  Q      To  your  knowledge,  did  all  of  this  set  of 

4  materials  that  arrived  shortly  after  Mr.  Heymann's 

5  confirmation  get  reviewed  by  someone  within  the 

6  office  of  the  Deputy  Attorney  General? 

7  A      To  my  knowledge,  yes.   We  were  making 

8  efforts  to  do  that  when  1  left. 

9  Q      To  your  knowledge,  no  one  came  across  the 

10  March  19,  1993  memo  from  Mr.  Keeney  relating  to  the 

1 1  criminal  referral  in  the  Madison  case? 

12  A      1  would  say  no,  because  the  only  copy  that 

13  you  have  has  the  Westbrook  note  on  it,  and  I  know  how 

14  that  was  generated,  and  it  has  my  handwriting  on  it. 

15  I  would  assume  that  if  there  was  another  one,  that 

16  would  have  been  provided  and  1  would  have  seen  it  by 

17  now  throughout  this  whole  evolution. 

18  Q      And  the  copy  that  you  just  referred  to  with 

19  the  Westbrook  note  and  your  own  handwriting  was  not 

20  among  these  materials  that  arrived  in  the  Deputy 

21  Attorney  General's  office  shortly  after  Heymann's 

22  confirmation;  correct? 
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1  A      It  was,  but  it  is  my  belief  that  it  came 

2  independently  at  the  same  time.    It  came  up  from 

3  Ms.  Westbrook,  maybe  Ms.  Henneman.   1  would  even  bet 

4  she  hand-delivered  it.    It  should  have  gone  through 

5  Exec  Sec. 

6  I  should  make  this  point  about  Exec  Sec. 

7  Things  should  have  gone  through  them,  but  the 

8  Assistant  Attorney  General  of  the  criminal  division 

9  is  right  downstairs  directly  below  the  deputy  who  is 

10  right  below  the  Attorney  General.   There  is  even  an 

1 1  elevator  that  runs  between  the  AG  and  the  Deputy 

12  Attorney  General.   A  lot  of  things  went  up  and  down 

13  that  corridor  that  didn't  go  out  through  the  Exec  Sec 

14  because  nobody  is  going  to  tell  the  deputy  or  the 

1 5  Attorney  General  you  have  to  control  that  through 

16  Exec  Sec.   Maybe  their  correspondence  person  would 

17  say  that.    But  things  got  passed  up  and  down  that 

18  didn't  go  through  the  control.   They  should  have,  but 

19  they  didn't  always. 

20  Q      So,  is  it  your  belief  then  that  based  on 

21  all  you  have  seen,  read  and  heard,  that  Mr.  Keeney's 

22  March  19,  1993  memo  simply  did  not  go  through  the 
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1  Exec  Sec? 

2  A      I  have  to  assume  that  it  didn't,  because  it 

3  would  have  been  controlled.   You  notice  the  history 

4  data  sheet,  it  says  "back  through."    It  is  supposed 

5  to  have  gone  back  through  Exec  Sec.   It  is  in  there. 

6  Q      It  doesn't  appear  to  have  gone  through. 

7  A      Apparently,  it  didn't.    I  don't  know  why. 

8  It  just  didn't. 

9  Q      Now,  in  June  of  1993,  after  the  criminal 

10  referral  and  the  Keeney  memo  were  brought  to  your 

1 1  attention  by  officials  in  the  Executive  Office  for 

12  U.S.  Attorneys,  you  had  a  discussion  with  Mr.  Keeney 

13  about  the  recusal  issue;  is  that  right? 

14  A      I  don't  think  --  I  don't  know  if  I  had  a 

15  discussion  with  him  or  not.    1  have  a  like 

16  through-a-glass-darkly  memory  of  a  discussion,  and  I 

17  can't  remember  what  the  substance  of  it  was  at  all. 

18  But  I  can't  say  for  sure  that  I  did  have  a 

19  conversation  with  Mr.  Keeney  about  it. 

20  We  talked  with  great  regularity  during  that 

21  period  of  time  because  1  would  see  something  and  I 

22  would  make  sure  that  he  knew  about  it,  because  things 
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1  were  just  ~  the  routing  wasn't  real  good  because  it 

2  was  coming  in  addressed  to  somebody  who  is  gone  or 

3  coming  in  to  a  new  person  and  we  didn't  know  who  that 

4  person  was.    We  made  efforts  to  keep  the  people  in 

5  the  department  informed  of  things  that  happened  to 

6  make  sure  that  it  got  handled  and  it  wouldn't  just 

7  fall  through  the  cracks. 

8  Q      1  think  you  testified  earlier  that  at  some 

9  point  you  and  Mr.  Keeney  spoke  with  each  other  and 

1 0  agreed  that  if  there  was  no  case  ~ 

1 1  A      That  was  Mr.  Margolis. 

12  Q      I  apologize  for  that  then. 

13  You  spoke  with  Mr.  Margolis  about  this 

14  when? 

15  A      It  would  have  been  in  conjunction  with  the 

16  note.   You  have  seen  the  exhibit  that  has  his  note  to 

17  me.    It  would  have  been  after  I  got  that  back.   I 

18  sent  it  to  him  when  1  got  it  in.    He  put  the  note  on 

19  there,  "talk  to  me  about  it,"  and  it  has  a  date  and 

20  we  talked  about  it. 

21  Q      So  you  got  it  from  Ms.  Westbrook  on  June  8, 

22  1993.    I'm  referring  to  document  006675,  which  is  a 
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1  June  8,  1993  memo  from  Ms.  Westbrook  to  Douglas 

2  Frazier. 

3  A      That's  it. 

4  Q      You  got  it  from  Ms.  Westbrook  on  June  8, 

5  1993? 

6  A      They  sent  it  up  that  day.   I  might  have  got 

7  it  the  next  day.    It  says  "received  6/9/93,"   so  I'm 

8  assuming  that  is  when  it  came  into  the  deputy's 

9  office. 

10  Q      You  sent  it  to  Mr.  Margolis  and  got  the 

1 1  note  back  from  Mr.  Margolis  on  June  9,  1993? 

12  A      Correct.   I  probably  talked  to  him  that 

13  same  day  about  it. 

14  Q      It  was  at  that  time  that  you  and 

15  Mr.  Margolis  agreed  that  if  there  was  no  case,  then 

16  the  recusal  issue  was  moot? 

17  A      1  went  in  to  see  him,  he  said  what  is  going 

18  on.    I  told  him  that  this  thing  had  been  languishing 

19  for  over  ~  he  asked  me  had  I  read  the  package  from 

20  the  criminal  division.    1  hadn't  read  it  thoroughly, 

21  but  I  said  yes,  I  read  the  recommendation  and  it 

22  looks  like  it  is  a  declination  and  they  must  have 
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1  talked  to  the  district. 

2  Now,  in  hindsight,  he  said  to  me,  you 

3  haven't  read  this  closely  enough  because  it  is  not 

4  quite  as  strong  as  you  think  it  is. 

5  Q      What  is  not  quite  as  strong? 

6  A      The  declination.   And  it  does  contain  what 

7  I  call  some  weasel  words. 

8  Q      To  your  knowledge,  was  Mr.  Margolis 

9  referring  to  ~  strike  that. 

10  When  Mr.  Margolis  said  this  is  not  quite  as 

1 1  strong  a  declination  as  you  apparently  think,  was  he 

12  referring  to  the  criminal  division  memo  or  to  one  or 

13  more  of  the  letters  from  Mr.  Banks? 

14  A      I'm  certain  he  was  referring  to  the 

15  criminal  division's  memo  and  the  cover  memo  signed  by 

16  Erganson.    And  now  when  1  think  about  it,  it  was  one 

1 7  of  those  times  where  we  were  talking  about  the  same 

18  thing,  but  didn't  quite  connect.   1  was  thinking 

19  about  the  cover  letter  from  Mr.  Erganson.    I  think 

20  Mr.  Margolis  had  read  that  declination  much  more 

21  closely  than  I  had.    1  read  the  recommendation  and 

22  that  sort  of  ended  it  for  me.    1  didn't  go  about 
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1  second  guessing  the  criminal  division  in  those  kinds 

2  of  things;  that  is  not  my  job. 

3  We  talked  about  the  wording,  and  I  recall 

4  that  we  talked  a  little  bit  about  ~  it  was  sort  of 

5  standard  procedure.   The  day  that  the  criminal 

6  division  of  the  Department  of  Justice  is  just 

7  absolutely  black  and  white  about  something  1  will  be 

8  shocked  and  amazed.   It  gave  room  for  —  it  says  we 

9  would  not  ~  it  says  we  wouldn't  not  disagree  if  you 

10  decided  to  decline  based  on  this  memo.   It  leaves 

1 1  room  for  ~  they  are  not  flat  out  saying  we  believe 

12  it  is  a  declination. 

13  They  are  saying  we  wouldn't  disagiee  with 

14  the  U.S.  Attorney  if  he  decided.   It  is  a  polite  way 

15  of  deferring  to  the  U.S.  Attorney  and  not  being 

16  responsible  is  how  I  would  describe  it.    It  is  also 

17  the  way  those  things  are  normally  written. 

18  Q      It  is  a  polite  way  of  deferring  while  also 

19  making  your  opinion  known? 

20  A      It  could  be  a  way  of  deferring  because  you 

21  don't  want  to  be  at  odds  or  that  you  don't  want  to  be 

22  accountable.  I  don't  know  what  was  behind  this.    I 
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didn't  read  it  closely  enough.    I  think  he  was 
talking  more  about  —  1  think  he  read  what  they 
looked  at  and  I  hadn't. 

Q      You  think  Mr.  Margolis  read  the  referral? 

A      No.    I  think  he  read  the  memorandum. 

Q      From  the  criminal  division. 

A      I  think  he  read  the  scope  of  it.    He  had 
come  from  being  a  Deputy  Assistant  Attorney  General 
in  the  criminal  division  while  not  on  the  fraud  side 
at  all.    He  might  have  been  used  to  that  standard 
type  of  form.    He  probably  read  the  scope  of  the 
review.   I  was  not  familiar  with  seeing  those.   Today 
I  would  read  the  scope  of  the  review  as  well  as  the 
recommendation. 

Q  By  "scope  of  review,"  you  are  referring  to 
the  fact  that  the  fraud  section  attorney  reviewed  the 
referral  but  not  the  exhibits;  is  that  right? 

A      Correct.   Like  I  said,  1  was  under  the 
assumption,  and  now  the  wrongful  assumption,  that 
there  was  contact  between  the  district  and  the 
criminal  division. 

Q      As  an  acting  United  States  Attorney  either 
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in  Nevada  or  the  Middle  District  of  Florida,  have  you 
ever  declined  a  criminal  referral  without  reading  all 
of  the  exhibits  attached  to  the  referral? 

A      Me? 

Q      Yes. 

A      It  is  possible  if  the  section  in  my  office 
who  handled  it  had.    As  U.S.  Attorney,  you  have  lots 
of  things.    You  are  not  going  to  go  reinvent  the 
wheel  and  do  everything  your  assistants  do  if  you 
trust  them.   On  very  sensitive  cases,  and  I  did 
handle  one,  we  declined  a  criminal  case  and  entered 
into  a  civil  forfeiture  with  Blue  Cross/Blue  Shield 
in  Florida  to  the  tune  of  $10  million  in  connection 
with  the  civil  division  of  the  department. 

There  was  some  trepidation  in  me  declining 
that  criminal  case,  because  I  was  not  —  I  came  into 
it  late  and  didn't  have  time  and  was  very  uneasy  and 
I  read  everything  I  could  get  my  hands  on  at  the 
time.   Most  of  the  time  you  are  going  to  trust  the 
people  you  are  working  with  because  you  believe 
them. 

I  found  —  I  find  it  strange  that  you  would 
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1  decline  a  case  or  recommend  a  declination  or  say 

2  there  is  no  need  for  investigation  based  upon  that 

3  referral.   But  I  didn't  do  those  as  a  matter  of 

4  course.   I  don't  know  what  the  criminal  division  did 

5  as  a  matter  of  course.   Maybe  that's  how  they  did 

6  business. 

7  Had  it  been  me  or  if  they  had  worked  for 

8  me,  they  would  have  looked  at  the  information.   You 

9  wouldn't  just  do  it  that  way.    It  surprises  me. 

10  Maybe  they  had  so  many  that  that's  how  they  did 

1 1  them.    I  don't  know. 

12  For  the  life  of  me,  you  are  depending  on 

13  sort  of  a  filling  out  of  a  standard  form  to  decide 

14  whether  or  not  you  want  to  investigate  without 

15  looking  at  the  underlying  documentation  supplied  by 

16  the  agency.   You  sort  of  do  the  agency  a  disservice 

17  if  you  don't  look  at  what  they  have  made  the  efforts 

18  to  get.    I  would  assume  some  of  it  -  maybe  it  didn't 

19  come  from  subpoena.   I  don't  know. 

20  Mr.  Banks  said  at  least  we  ought  to  send 

21  the  FBI  out  and  do  a  couple  302s  here  for  crying  out 

22  loud.    How  in  the  world  would  you  recommend  declining 
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1  a  case  that  has  this  sort  of  sensitivity  without  at 

2  least  making  some  inquiries  to  determine  some  of  the 

3  veracity  to  support  your  decision? 

4  Q      Were  you  ~  did  you  have  a  copy  of 

5  Mr.  Banks's  January  27,  1993  letter? 

6  A      It  went  through  me  because  it  was 

7  attached.   I'm  sure  1  read  it  quickly.    1  know  I 

8  discussed  what  was  in  it  with  Ms.  Westbrook  on  one 

9  occasion  at  least. 

10  0      When  was  that? 

11  A      It  would  have  been  when  we  were  discussing 

12  putting  this  package  and  sending  it  up  for  recusal 

13  decision. 

14  Q      That  would  have  been  -- 

15  A      It  was  the  discussion  I  testified  about 

16  earlier.   While  it  didn't  quite  say  1  am  requesting 

17  recusal,  it  said  enough  that  there  probably  should 

18  have  been  some  action. 

19  Q      This  was  in  late  January,  early  February 

20  1993;  is  that  right? 

21  A      It  should  have  been. 

22  Q      At  any  time  after  that  point  and  up  until 
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the  point  in  June  when  Mr.  Margolis  sent  the  memo  out 
to  U.S.  Attorney's  office  in  Little  Rock,  did  you 
suggest  to  anyone  that  any  interviews  ought  to  be 
conducted  by  the  FBI  and  any  302s  be  completed? 

A      No. 

Q      When  Mr.  Margolis  suggested  to  you  that  it 
was  his  opinion  that  a  memo  ought  to  be  sent  to  the 
U.S.  Attorney's  office  in  Little  Rock  in  June  1993 
indicating  that  recusal  was  moot  because  there  was  no 
case  to  be  investigated,  did  you  suggest  that  that 
was  premature  and  that  the  FBI  ought  to  conduct 
interviews  and  complete  302  forms? 

A      No,  I  didn't.    Like  I  said  earlier,  until 
some  time  this  year,  I  was  under  the  assumption  that 
there  were  contacts  between  the  criminal  division  and 
the  U.S.  Attorney's  office  and  that  more  than  just 
looking  at  that  referral  had  been  done.   That  was  my 
oversight  in  reading  that  memo. 

But  then  again,  I  was  now  just  there  for  a 
while  to  help  Mr.  Heymann.   There  was  not  a  policy  or 
decisionmaker.   I  wouldn't  have  viewed  it  as  my 
responsibility  to  disagree  with  the  criminal 
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division.    They  handle  the  investigative  part  of 
this.    The  deputy's  office  was  just  looking  at  the 
recusal. 

It  is  hard  to  explain,  but  you  don't  create 
work  for  yourself  There  are  plenty  of  things  you 
could  go  meddle  in  that  are  not  your  responsibility. 

Q      To  your  knowledge,  did  Mr.  Margolis  have  a 
copy  of  Mr.  Banks's  January  27,  1993  letter  as  of 
June  1993? 

A      I  don't  know  if  it  was  in  the  package  that 
Deborah  put  back  together  or  not.    If  it  was,  he 
would  have  had  the  opportunity  to  see  it. 

Mr.  Banks  was  gone  by  then,  so  I  don't  know 
if  Mr.  Margolis  looked  or  read  that  or  what  he  would 
have  done. 

(DOJ  Exhibit  006675  identified.) 

BY  MR.  KRAVITZ: 
Q      Let  me  show  you  a  package  that  begins  on 
page  006675  and  goes  through  ~  the  Bates  numbers 
really  get  messed  up,  but  it  goes  through  at  least 
006700.    I  think  you  don't  need  to  get  anywhere  near 
that  far  to  find  the  January  27th,  1 993  letter  from 
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1  Mr.  Banks. 

2  (Witness  examined  the  document.) 

3  A      Even  if  it  is  here,  I  haven't  found  it 

4  yet.    It  is  in  this  particular  bunch  of  documents  as 

5  well  as  a  letter  to  the  SAC  in  Little  Rock  and  the 

6  FBI  and  some  other  stuff.    I  don't  know  that  all  of 

7  this  was  put  together  in  a  package. 

8  Q      For  Mr.  Margolis. 

9  A      For  Mr.  Margolis.    The  reconstituted 

10  package,  I  can't  say  all  of  this  was  attached.   I 

1 1  just  don't  recall.   I  don't  remember. 

12  Q      We  just  need  to  ask  him  about  that. 

13  A      Once  you  get  to  the  criminal  division's 

14  memo,  that's  as  deep  in  there  as  we  would  have  gone. 

15  That  was  what  would  help  make  a  decision. 

16  Q      You  saw  the  memo  that  Mr.  Margolis  sent  out 

17  to  the  Eastern  District  of  Arkansas,  the  U.S. 

18  Attorney's  office? 

19  A      I  think  I  helped  write  it.    I  may  have 

20  drafted  it  and  he  made  corrections  to  it.    We  also 

21  left  in  that  document  if  the  district  had  more 

22  information  or  disagreed,  this  should  have  come  right 
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1  back  saying  no,  wait  a  minute;  that  was  the  fail  safe 

2  in  this.    I  don't  need  to  worry  about  the  criminal 

3  division  decisionmaking  because  the  district  is  also 

4  going  to  be  engaged  in  looking  at  this.    Between  the 

5  two  of  them,  if  there  is  disagreement,  then  we  have 

6  something  we  need  to  resolve. 

7  Q      This  is  the  memo  or  a  memo  that  cannot  be 

8  found  as  far  as  you  know;  is  that  right? 

9  A      That's  kind  of  murky.    I  have  been  told  by 

10  people  who  I  believe  have  it  that  they  don't  have 

11  it.    I  don't  know  if  it  is  just  because  they  haven't 

12  found  it  in  all  of  the  documents  that  they  got. 

13  There  could  just  be  a  miscommunication. 

14  Q      Who  are  those  people? 

15  A      Well,  you  told  me  I  couldn't  ~ 

16  MR.  GICALE:    Off  the  record. 

17  MR.  KRAVITZ:    We  don't  need  to  go  off  the 

1 8  record. 

19  MR.  SGRO:    Can  1  consult  with  him  a 

20  second? 

21  MR.  KRAVITZ:    Sure. 

22  (Counsel  conferred  with  the  witness.) 
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MR.  SGRO:    You  can  answer  the  question. 
BY  MR.  KRAVITZ: 

Q      Let  me  phrase  the  question  this  way.    Who 
is  it  who  has  told  you  that  he  or  she  does  not  have  a 
copy  of  the  June  memo  from  Margolis  to  the  U.S. 
Attorney's  office  in  Arkansas  while  you  believe  that 
he  or  she  does  in  fact  have  a  copy? 

A      This  is  the  best  way  to  answer  that.   The 
first  assistant  in  Little  Rock,  Mr.  Johnson,  told  me 
in  a  conference  that  I  attended  back  in  the  end  of 
August,  I  asked  him  had  he  ever  seen  that  memo. 

Q      This  is  August  '93? 

A      Of  this  summer,  '94. 

Q      '95. 

A      Yes.    1  asked  had  he  ever  seen  that  memo, 
and  he  said  yes,  he  had.    1  said  was  it  supplied  to 
those  requesting  information  from  the  special 
counsel's  office.   He  said  yes,  I  know  it  was  in  that 
group  of  documents. 

The  reason  I  asked  him  had  he  seen  it  was 
because  I  had  been  told  by  either  one  of  the 
investigators  or  one  of  the  attorneys  for  the  special 
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1  counsel  that  they  didn't  have  a  copy  of  that 

2  particular  document. 

3  Q      Is  there  anyone  else  who  you  believe  has  a 

4  copy  but  who  has  told  you  that  he  does  not  have  a 

5  copy? 

6  A      No.    I  don't  know  what  happened  or  how  it 

7  got  routed.   Like  1  said,  I  left  from  there,  and  1 

8  don't  know  who  signed  it.    I  don't  know  if 
Mr.  Heymann  signed  it  or  Mr.  Margolis  signed  it.    I 
don't  know  what  happened  to  it.    I  thought  perhaps 
since  I  was  told  that  they  didn't  have  a  copy  at 
special  counsel  that  it  didn't  ever  get  sent  for  some 
reason. 

That's  why  I  asked  because  we  happened  to 
be  in  this  conference  together.   I  asked  him  if  he 
had  seen  it.    He  said  yes,  he  had. 

Q      Had  you  ever  asked  Mr.  Margolis  whether  it 
was  ever  sent? 

A      Yes. 

Q      What  did  you  learn  from  him? 

A      I  think  he  told  me  he  doesn't  remember. 

Q      Have  you  ever  asked  Mr.  Heymann  whether  the 
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1  memo  was  sent? 

2  A      No. 

3  Q      Have  you  had  any  discussions  with  anyone 

4  about  whether  the  memo  was  sent  from  the  Deputy 

5  Attorney  General's  office  to  the  U.S.  Attorney's 

6  office  in  the  Eastern  District  of  Arkansas? 

7  A      Other  than  Mr.  Margolis  and  Mr.  Johnson, 

8  no. 

9  Q      For  whose  signature  did  you  draft  the  memo? 

10  A      1  don't  recall. 

1 1  Q      And  your  best  recollection  of  what  the  memo 

12  said  is  what?  At  least  in  the  last  draft  of  it  that 

13  you  saw. 

14  A      It  said,  to  paraphrase,  that  attached  or 

15  enclosed  is  a  review  of  the  case  done  by  the  criminal 

16  division.    Based  upon  the  criminal  division's 

17  determination  that  there  doesn't  appear  to  be 

18  sufficient  information  to  warrant  an  investigation, 

19  we  believe  that  a  recusal  is  not  necessary  at  this 

20  time.    If  you  have  further  information  or  if  you 

21  disagree,  please  feel  free  to  reraise  this  issue  with 

22  us  and  we  will  take  another  look  at  it,  but  it 
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1  appears  to  be  moot. 

2  Q      The  recusal  issue  appears  to  be  moot? 

3  A      Yes.    It  was  like  a  page,  as  I  recall, 

4  maybe  a  little  more.    It  had  a  little  more  to  it.    It 

5  gave  them  some  leeway  if  they  didn't  agree. 

6  Q      Your  expectation  was  that  after  receiving 

7  this  memo  from  the  Deputy  Attorney  General's  office, 

8  the  Eastern  District  of  Arkansas,  the  U.S.  Attorney's 

9  office  in  the  Eastern  District  of  Arkansas  would 

10  issue  a  declination  letter  unless  it  had  additional 

1 1  information? 

12  A      They  would  either  issue  a  declination 

13  letter  or  disagree,  yes. 

14  Q      Disagree  -- 

15  A      Disagree  that  a  declination  was  appropriate 

16  or  that  they  still  needed  to  be  recused  because  there 

17  was  going  to  be  something  ongoing  or  maybe  something 

18  happened  in  the  interim.    The  dates  were  so  far  apart 

19  from  June,  from  March  19th  or  whatever  the  date  was 

20  that  Keeney  dated  that  thing  that  something  else 

21  might  have  happened,  and  I  didn't  know  but  ~  1  know 

22  there  was  a  subsequent  referral  that  was  made  because 
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I  read  about  it  in  the  newspapers. 

Q      Now,  it  was  your  position  throughout  this 
entire  process  that  the  office  ~  that  the  United 
States  Attorney's  office  in  the  Eastern  District  of 
Arkansas  should  be  recused  from  this  Madison  criminal 
referral  regardless  of  who  actually  was  in  the 
position  of  United  States  Attorney;  is  that  correct? 

A      That  still  is  my  opinion,  yes. 

Q      Why  is  it  that  you  sent  ~  why  was  it  that 
you  sent  the  referral  back  to  Little  Rock  or  agreed 
that  the  referral  should  be  sent  back  to  Little  Rock 
in  June  of  1993  for  the  purpose  of  a  declination 
letter? 

A      The  referral  or  the  recusal? 

Q      The  recusal  package  back  to  —  strike  that. 
Why  was  it  that  you  thought  that  it  was 
better  for  the  U.S.  Attorney's  office  in  Little  Rock 
to  issue  the  declination  letter  than  it  would  be  for 
the  U.S.  Attorney's  office  in  Little  Rock  to  recuse 
itself  and  then  have  the  Justice  Department  in 
Washington  issue  the  declination? 

A      Because  they  had  the  memorandum  from  the 
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1  criminal  division.    Had  there  not  been  that  memo  from 

2  the  criminal  division  that  constituted  a  separate 

3  sort  of  review,  what  you  suggest  probably  would  have 

4  been  the  best  way  to  do  it. 

5  Q      Isn't  a  declination  of  a  criminal  referral 

6  an  action  on  the  criminal  referral? 

7  A      Yes,  it  is. 

8  Q      Isn't  it  best  if  any  action  not  be  taken  on 
a  criminal  referral  by  an  official  who  has  a  conflict 
of  interest? 

A      Yes.   Mr.  Banks  was  gone.   The  career 
person  was  the  interim.    What  you  say  has  a  lot  of 
merit.   In  hindsight,  maybe  it  would  have  been  better 
to  do  that. 

Like  I  said,  with  the  criminal  division's 
detailed  memo,  it  is  different  than  if  they  were  just 
going  to  decline  it  themselves.   They  were  going  to 
rely  on  somebody  else's  review.   That  person  is  who 
would  have  been  saying  you  can  decline. 

What  you  said,  if  you  were  going  to  handle 
this  very  neatly  and  go  by  the  numbers,  is  a  more 
correct  way  to  have  done  it.   Actually,  I  didn't 
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1  think  of  it  that  way  until  you  just  said  that.    It 

2  really  didn't  occur  to  me  that  way. 

3  Q      Other  than  your  participation  in  the 

4  preparation  of  this  memo  from  the  Deputy  Attorney 

5  General's  office  out  to  Little  Rock  in  June  of  1993 

6  did  you  participate  in  any  conversations  or 

7  decisionmaking  with  regard  to  the  criminal  referrals, 

8  any  of  the  criminal  referrals  in  the  Madison  case 

9  that  you  haven't  told  us  about? 

10  A      No.    The  only  thing  I  handled  was  this 

1 1  recusal. 

12  Q      You  testified  that  to  the  best  of  your 

13  memory  you  never  spoke  with  Webster  Hubbell  about 

14  this  criminal  referral? 

15  A      Not  to  the  best  of  my  memory.    I  know 

16  absolutely  unequivocally  I  never  spoke  to  Webster 

17  Hubbell  about  this  referral  because  I  only  had  one 

18  conversation  with  Mr.  Hubbell  ever  about  anything, 

19  and  that  had  to  do  when  he  brought  in  Catherine 

20  Landreth  who  was  being  vetted  to  be  U.S.  Attorney  in 

21  Nevada  and  turned  her  over  to  me  because  she  wanted 

22  to  meet  me  because  I  had  been  her  predecessor.   1 
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1  don't  think  Webster  Hubbell  knows  who  in  the  heck  I 

2  am. 

3  Q      To  the  best  of  your  knowledge,  did 

4  Mr.  Hubbell  have  any  involvement  in  any  way  with  the 

5  Justice  Department's  handling  of  any  of  the  criminal 

6  referrals  in  the  Madison  case? 

7  A      I  would  have  no  idea. 

8  Q      But  you  know  of  no  involvement  by 

9  Mr.  Hubbell;  is  that  right? 

10  A      I  wouldn't  have  known  of  any.    I  have  no 

1 1  knowledge  of  any,  nor  would  I  have. 

12  Q      Do  you  know  of  any  influence  that  any 

13  political  appointees  at  the  Department  of  Justice  had 

14  on  the  way  that  the  Justice  Department  handled  the 

15  criminal  referral  between  January  20,  1993  and  the 

16  time  in  June  when  the  Deputy  Attorney  General's 

17  office  sent  the  memo  back  out  to  Little  Rock? 

18  A      I  don't  know. 

19  Q      You  don't  know  of  any  influence  that  any 

20  political  appointee  had  on  the  handling  during  that 

21  time  period? 

22  A      Except  for  the  conversation  with 
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Mr.  Margolis  and  with  the  conversations  with 
Ms.  Westbrook,  I  never  talked  to  anybody  else  about 
it  that  I  recall,  and  I  don't  have  any  knowledge 
about  it  either  happening  or  not  happening. 

Q      To  your  knowledge,  did  any  official  in  the 
Department  of  Justice  instruct  anyone  to  slow  down  or 
delay  the  handling  of  the  criminal  referral  during 
the  first  six  months  of  1993? 

A      Not  to  my  knowledge. 

Q      To  your  knowledge,  did  anyone  anywhere, 
whether  inside  or  outside  the  Department  of  Justice 
during  that  six-month  period,  first  six  months  of 
1993,  instruct  anyone  to  delay  the  handling  of  the 
criminal  referral  in  the  Madison  case? 

A      Not  to  my  knowledge. 

Q      Is  it  your  sense  that  the  delays  in  the 
handling  of  that  first  criminal  referral  in  the 
Madison  case  occurred  principally  as  a  result  of  the 
lack  of  decisionmakers  and  the  confusion  that  reigned 
in  the  Department  of  Justice  during  the  first  six 
months  of  1993? 

A      You  are  mixing  the  two  again.   The  recusal, 
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I  don't  know.    It  is  very  possible  that  it  was 
just  --  that  it  just  sat  somewhere  and  waited.   I 
don't  know  what  happened  with  the  referral  or  what 
was  going  on  with  the  referral.   I  have  no  knowledge 
of  what  was  being  done  or  not  done  with  it  or  who  had 
cognizance  over  it  or  who  knew  about  it.    So  I  don't 
know. 

(DOJ  Exhibits  006688  and  006689 
identified.) 
BY  MR.  KRAVITZ: 
Q      I'm  going  to  show  you  what  has  been  marked 
as  Exhibit  Number  006688  and  006689,  a  two-page 
letter  dated  October  16,  1992  with  an  indication  that 
it  was  dictated  on  October  14,  '92  from  Charles 
Banks,  U.S.  Attorney  in  the  Eastern  District  of 
Arkansas  to  Mr.  Don  Pettus,  special  agent  in  charge 
of  the  FBI  in  Little  Rock. 

Have  you  seen  that  letter  before? 
A      I'm  sure  I  have. 

Q      Was  that  letter  included  in  the  recusal 
package  that  you  put  together  in  February  of  1993? 
A      I  don't  know.    I  don't  think  so.    It 
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1  wouldn't  have  been  ~  in  hindsight,  the  way  you  would 

2  operate,  this  wouldn't  have  been  relevant  to  the 

3  recusal.   All  you  would  have  had  was  Mr.  Banks' 

4  synopsis  of  why  he  felt  he  should  be  recused  and  then 

5  the  legal  counsel  and  EOUSA's  recommendation.  You 

6  wouldn't  need  this. 

7  Q      You  mean  because  Mr.  Banks  didn't  deal  with 

8  the  issue  of  recusal  in  that  letter? 

9  A      This  is  an  agent  from  Banks  to  Pettus. 

10  This  came  from  one  of  the  urgent  reports.   Unless  he 

1 1  attached  it  to  his  letter  as  supporting 

12  documentation,  then  it  would  not  have  probably  gone 

13  up  as  part  of  the  package.   1  can't  say  that  it 

14  wasn't  attached.   1  don't  know.    1  don't  recall. 

15  (DOJ  Exhibit  006686  identified.) 

16  BY  MR.  KRAVITZ: 

17  Q      Let  me  direct  your  attention  to  page 

18  006686,  which  is  the  first  page  of  a  two-page  letter 

19  dated  January  27,  1993  from  Mr.  Banks  to  Donna 

20  Henneman  at  the  Executive  Office  for  U.S.  Attorneys 

21  regarding  the  RTC  referral  C004. 

22 And  it  begins:    "Dear  Ms.  Henneman,  this  is 
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1  a  follow-up  to  my  letter  of  October  16,  1992  which  1 

2  believe  was  previously  sent  to  you.    If  not,  a  copy 

3  is  enclosed." 

4  Let  me  show  that  to  you  and  see  if  that 

5  refreshes  your  memory  as  to  whether  the  October  16th 

6  letter  would  have  been  attached  to  the  January  27th 

7  letter  and  therefore  part  of  your  package? 

8  A      It  may  have  been.    1  don't  recall.   That 

9  really  had  no  bearing  on  the  issue  of  recusal.   Once 

10  1  got  past  this,  I  believe  this  office  has  a  conflict 

1 1  of  interest,  that's  all  I  was  interested  in. 

12  Actually,  1  felt  like  I  caused  this  letter  to  be 

13  generated.   Maybe  1  didn't. 

14  Q      The  January  27th  letter? 

15  A      Yes.    Maybe  Mr.  Banks  did  this.    1  remember 

16  having  a  conversation  with  Ms.  Westbrook  saying  he 

17  needs  to  request  a  recusal  if  he  is  concerned  and 

18  give  us  a  package  so  we  can  get  it  done.    So  I  don't 

19  know  if  that  letter  to  Pettus  was  attached.   1  don't 

20  recall  ever  reading  that  letter  to  Pettus.    I  may 

21  have  seen  that  there  was  a  letter  there,  but  1 

22  probably  didn't  read  it.    To  me  it  was  apparent  that 
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that  office  ought  to  be  recused. 

This  was  not  a  hard  decision,  in  my 
opinion.    That's  what  I  would  have  recommended 
strongly.    I  didn't  have  to  spend  a  lot  of  time 
looking  at  the  documentation.   All  1  wanted  was  a 
package  that  1  could  get  staffed  through  so  we  could 
get  this  thing  handled  and  done.    I  feh  that  office 
ought  to  be  off  the  hook.    It  was  a  bad  place  for 
them  to  be. 

MR.  KRAVITZ:    Thanks.   That's  all  I  have. 

EXAMFNATION 
BY  MR.  GICALE: 

Q      You  indicated  that  you  did  not  know  what 
was  happening  with  respect  to  the  criminal  referral. 
There  was  a  two-part  question.    You  said  you  knew 
what  was  happening  with  respect  to  recusal,  you 
weren't  sure  what  the  reasons  for  the  delay  were; 
correct? 

A      I  knew  that  1  had  sent  the  recusal.   1  knew 
that  I  had  sent  it  to  Gersen  via  Mr.  Keeney.   I 
didn't  know  where  it  went. 

Q      You  did  not  know  what  was  causing  the  delay 
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in  that  decisionmaking? 

A      No.    I  had  assumptions,  but  they  probably 
weren't  correct.   I  assumed  that  it  was  in  the 
criminal  division  and  they  were  having  a  hard  time 
figuring  out  who  was  going  to  get  involved  in  this 
thing.    That  turns  out  to  have  been  incorrect  because 
they  wrote  a  memo  on  the  19th  of  March  and  the 
thing  ~  and  there  was  a  declination  recommendation. 

Q      The  other  thing  you  said  was  that  you  did 
not  know  what  was  happening  with  respect  to  the 
criminal  referral  when  asked. 

A      Correct.    I  had  no  idea  what  was  going  on 
with  the  referral. 

Q      But  was  it  your  impression  that  Banks's 
office  was  waiting  for  a  decision  on  this  recusal 
issue  before  they  were  prepared  to  move  ahead  on  the 
referral? 

A      Yes.    Well,  I  don't  know  that  I  thought  of 
it  that  way.    I  knew  that  1  thought  the  thing  should 
be  taken  from  the  district.    I  knew  Mr.  Banks  was 
gone,  and  he  was  the  Republican  U.S.  Attorney. 

This  plays  both  ways.    During  the  time  of 
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1  the  election,  for  a  Republican  United  States  Attorney 

2  to  have  announced  that  he  was  investigating  the 

3  candidate  for  the  presidency  has  all  sorts  of 

4  implications,  the  politics  of  the  thing. 

5  As  he  is  lame  duck,  maybe  the  same  thing. 

6  1  also  recognized  that  the  new  U.S.  Attorney  was 

7  going  to  be  Democratic  and  from  Arkansas  and 

8  therefore  it  also  has  another  set  of  political 

9  ramifications.   I  was  assuming  that  the  department 

10  through  the  special  counsel,  the  interagency  bank 

1 1  fraud  working  group  and  the  criminal  division,  was 

12  involved  in  this  case  and  was  doing  something  with 

13  it,  consulting  with  the  district. 

14  It  just  didn't  occur  to  me  that  what 

15  happened  happened.   I  wasn't  smart  enough  to  figure 

16  out  that  that  was  going  on. 

17  I  thought  that  there  was  contact  between 

18  the  criminal  division  and  the  district.    I  looked  at 

19  it  this  way.    Since  there  was  nothing  going  on  when 

20  Banks  wrote  his  letter,  it  would  have  been  early  on 

21  in  the  whole  thing.    If  they  were  still  involved, 

22  they  would  have  been  looking  with  documents  and  maybe 
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1  working  with  the  RTC  to  issue  some  subpoenas. 

2  Q      That's  what  you  thought  at  the  time. 

3  A      Yes. 

4  Q      Now  having  looked  at  the  paperwork  — 

5  A      That  wasn't  going  on. 

6  Q      And  -- 

7  A      Evidently  nothing  was  going  on. 

8  Q      Would  it  be  your  position  based  on  your 

9  review  of  this  and  your  experience  as  to  what  was 

10  going  on  then  that  it  was  awaiting  the  decisionmaking 

1 1  and  the  recusal?  They  were  awaiting  the  decision  on 

12  the  recusal? 

13  A      1  don't  know  what  they  were  doing.    I  don't 

14  know  if  Ms.  Westbrook  had  contact  with  the  district 

15  and  they  were  asking  her  what  was  happening.   1  am 

16  now  aware  that  RTC  was  asking  Ms.  Henneman.   But  I 

17  don't  know. 

18  My  point,  when  Mr.  Gersen  basically  told  me 

19  don't  call  us,  we  will  call  you,  it  was  readily 

20  apparent  to  me  what  my  role  was  going  to  be.    1  was 

21  going  to  sit  around  and  wait  for  a  new  Deputy 

22  Attorney  General  to  come  and  tell  me  to  go  home.    1 
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1  had  written  a  letter  to  Ms.  Reno  and  had  gotten  no 

2  response  and  really  that  didn't  surprise  me.   They 

3  were  really  very,  very  busy. 

4  I  didn't  view  it  as  my  responsibility  when 

5  the  criminal  division  was  aware  of  this  and  had  an 

6  acting  special  counsel  and  had  a  fraud  section  and 

7  was  in  on  the  bank  fraud  working  group  and  should 

8  have  been  talking  to  the  regulators.   I  didn't  view 

9  as  my  responsibility  to  make  a  decision  one  way  or 

10  the  other  or  to  wonder  about  it. 

1 1  When  Ms.  Westbrook  would  ask  me  where  it 
is,  I  said  I  don't  have  a  clue,  ask  Mr.  Moscato,  he 
goes  to  the  meetings  with  the  Attorney  General.   I 
don't. 

Q      Who  was  the  acting  special  counsel? 

A      Allen  Carver,  I  believe. 

Q      He  took  over  from  Raphaelson? 

A      That  was  my  understanding.   I  know  that 
because  I  asked  Mr.  Raphaelson  the  last  day  he  was  at 
the  department  who  was  going  to  be  the  special 
counsel  and  he  said  Allen  is  going  to  handle  that 

stuff. 
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Q      Now,  to  go  back  to  your  conversation  with 
Mr.  Margolis  when  you  discussed  the  memorandum.   Once 
again  in  June,  you  said  that  Margolis  said  something 
to  the  ~  said  something  like  this  memorandum  from 
the  criminal  division  is  not  quite  as  strong  a 
declination  as  you  think  it  is. 

A      He  probably  said  it  in  not  quite  those 
polite  terms.    It  probably  was  something  like  it  is 
not  as  clear  as  you  think  it  is,  and  I  probably  said 
something  like  you  mean  they  weaseled  on  the  thing, 
and  he  probably  said  yes.   That's  how  the 
conversation  would  have  gone. 

In  hindsight,  you  would  have  to  ask 
Mr.  Margolis  because  I  don't  think  I  have  ever  asked 
him  that  question.    He  was  looking  at  it  from  one 
perspective  and  I  was  looking  at  it  from  another  and 
we  were  not  in  synch  on  that  particular  issue. 

I  think  that  he  looked  at  the  recusal 
package  closer,  the  declination  memo  more  closely 
than  I  did.    I  was  looking  at  Keeney's  famous  we 
wouldn't  disagree  if  the  U.S.  Attorney  wanted  to 
decline  paragraph. 
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1  So,  I  don't  know. 

2  Q      How  long  was  your  conversation  with 

3  Margolis  on  this? 

4  A      Maybe  90  seconds.   We  both  -  it  was  one  of 

5  those  things  that  we  both  had  come  to  the  same 

6  conclusion  that  it  is  moot;  if  there  is  no  case, 

7  there  is  no  need  for  recusal.  Now  it  has  been 

8  pointed  out  that  wouldn't  it  have  been  better  ~  and 

9  I  agree  it  would  have  been  better  to  have  done  it 

10  differently  now  that  I  think  of  it.    We  didn't  think 

11  of  it  at  the  time.    There  was  lots  going  on,  lots  of 

12  correspondence  to  catch  up  on.    1  was  sort  of  at  a 

13  blind  spot.    If  there  is  no  case,  no  need  to  be 

14  recused. 

15  Q      Your  recommendation  to  him  was  based  on 

16  certain  assumptions  with  respect  to  the  work  that  you 

17  thought  had  been  done? 

18  A      Yes.    It  was  based  on  the  assumption  the 

19  criminal  division  was  correct,  there  was  insufficient 

20  information  for  investigation. 

21  Q      And  had  some  contact  with  the  district? 

22 A      That  was  —  I  don't  know  if  Mr.  Margolis 
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1  thought  that  or  not.    I  recall  as  part  of  the 

2  conversation  I  said  something  to  the  effect  that 

3  obviously  they  must  have  been  talking  to  the 

4  district.    I  don't  know  if  David  heard  it  or 

5  responded  in  any  way.    That  was  my  assumption,  which 

6  evidently  was  incorrect. 

7  Q      You  mentioned  the  name  Cindy  Monaco  who 

8  came  in  with  Mr.  Margolis? 

9  A      Cynthia  Monaco,  yes. 

10  Q      Would  she  have  been  the  one  that  suddenly 

1 1  appeared  with  Mr.  Heymann  and  Margolis  with  this  big 

12  stack  of  documents? 

13  A      Mr.  Margolis  came  after  Mr.  Heymann 

14  arrived.   Cynthia  Monaco  came  with  Mr.  Heymann  from 

15  day  1  as  I  recall.   She  had  been  clerking  for  a  court 

16  of  appeals  judge  in  New  York  and  had  worked  for  him 

17  at  Harvard  law  school.    She  came  with  him  right  from 

18  the  very  beginning  because  she  had  functioned  as  an 

19  assistant  at  Harvard  for  some  period  of  time  as  a  law 

20  student.   She  came  with  him  to  be  his  executive 

21  assistant,  to  handle  correspondence  and  phone  calls 

22  and  scheduling  and  all  that  sort  of  thing  from  the 
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very  beginning. 

Q      My  purpose  ~ 

A      David  didn't  come  —  it  was  pretty  close  in 
time  to  Mr.  Heymann's  arrival  before  he  came 
upstairs.    She  was  there  first. 

Q      Would  she  have  been  the  one  that  would  have 
received  this  big  stack  of  information  and  letters  in 
the  beginning  when  Mr.  Heymann  came  in  the  office  and 
therefore  the  one  who  could  tell  us  where  this 
information  had  been  sitting  prior  to  that  time? 

A      I  think  so,  because  her  office  was  next  to 
mine  and  she  had  just  tons  of  stuff    But  by  then  we 
also  had  some  support  people  back  in  the  deputy's 
office  who  had  been  in  the  deputy's  office, 
secretaries  who  knew  how  to  route  certain  things.    It 
may  have  come  from  Exec  Sec  in  four  boxes  and  they 
may  have  said,  okay,  boys,  go  back  the  work,  and 
given  stuff  to  me  and  David  as  it  arrived  because  we 
would  screen  things. 

It  occurs  to  me  Ms.  Monaco  and  Mr.  Heymann 
were  looking  mostly  at  the  early  mail  especially 
early  on  because  he  was  having  a  hands-off  thing  on 


the  deputy's  office  because  he  wasn't  confirmed.   He 
was  just  nominated. 

So,  I  don't  know  how  I  got  what  I  got  or 
where  it  came  from.    I  know  that  there  is  a  deputy 
and  all  of  a  sudden  we  had  correspondence  again. 

Q      Are  there  other  secretaries  or  principal 
secretaries  in  that  area  that  would  know  about  that? 

A      There  were  several.   I  don't  know  who  is 
still  up  there.   There  was  my  secretary. 

Q      What  was  her  name? 

A      You  are  going  to  ask  me  that  and  I  am  going 
to  feel  like  an  idiot.    She  is  not  there  anymore. 
She  went  to  another  agency.   Boy.    That  is  bad. 
Betty  White  was  there. 

My  other  secretary  ~  there  was  two.   One 
was  named  Evelyn.    Evelyn  went  upstairs  to  the  AG's 
office.   She  is  still  there.   There  was  a  woman  in 
JMD  that  was  out  front.    I  mean  out  in  the  main 
entrance  to  where  the  deputy's  office  was. 

I  cannot  recall  those  three  ladies'  names 
right  now.   They  were  there  when  Mr.  Heymann  came 
in.   One  was  kind  of  the  office  manager.   She  would 
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1  be  the  one  to  ask.    I  can't  recall  her  name.   She  may 

2  be  up  in  the  AG's  office. 

3  Q      I  just  would  ask  if  you  could  find  out  the 

4  names  of  those  people  and  give  them  to  chip. 

5  THE  WITNESS:    Is  it  okay  if  I  give  it  to 

6  you? 

7  MR.  SGRO:    Sure. 

8  THE  WITNESS:    It  is  bad  not  to  remember  the 

9  names.   It  has  been  water  under  the  dam. 

10  MR.  GICALE:    I  have  nothing  further. 

11  MR.  KRAVITZ:    Thank  you. 

12  (Whereupon,  at  1:00  p.m.,  the  deposition 

13  was  concluded.) 
14 

15 
16 
17 
18 
19 
20 
21 
22 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER       154 


I,  BRENDA  M.  SMONSKEY,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


BfMiL(k 


Notary  Public  in  and  for  Jzpe 
District  of  Columbia 


My  Commission  Expires  SEPTEMBER  14,  1996 
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U.S.  Department  of  Justice 

Office  of  the  Deputy  Attorney  General 


Wathutfton,  D.C.  20S30 


October  11,  1995 


Mr.  Robert  Giuffra,  Chief  Counsel 

Mr.  Lance  Cole,  Democratic  Deputy  Special  Counsel 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

United  States  Senate 

Washington,  D.C.  20510-6075 

Dear  Messrs.  Giuffra  and  Cole: 

Pursuant  to  your  request,  enclosed  is  the  deposition 
transcript  for  Doug  Frazier  dated  September  18,  1995.   Mr. 
Frazier  was  deposed  by  the  House  Committee  on  Banking  and 
Financial  Services  as  part  of  that  Committee's  investigation  into 
Madison  Guaranty  Savings  and  Loan  and  related  matters. 

Please  note  that  the  enclosed  transcript  was  received  by  the 
Department  on  October  11,  1995,  at  approximately  11:00  a.m.  and 
has  not  yet  been  review  by  Mr.  Frazier  for  accuracy.   The 
Department  is  producing  this  transcript  prior  to  Mr.  Frazier's 
review  because  of  the  Committee's  request  to  have  this  transcript 
immediately. 

If  you  have  any  questions,  do  not  hesitate  to  contact  me. 

Sincerely, 


Charles  J"  /  Sgro 

Counsel  to  the 

Deputy  Attorney  General 


cc :   Steohen  Kubiatowski 
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RPTS  McCALLEY 
DCMN  MAY 


Monday,  September  18,  1995 


Washington,  D.C. 


The  deposition  in  the  above  matter  wasXheld  in  Room  714, 
I'Neill  House  Office  Building,  commencing  at\l2:15  p.m. 
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Cc;/mmittee:   Thomas  Clark,  Sen 


Department  of  Justic 


:HARLES  "SKIP"  SGRO,  ESQ. 
liys.\  Department  of  Justice 
Tdnttk  and  Constitution  Avenu 
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WHEREUPON, 

DOUGLAS  FRAZ 
a  wifefiess  in  the  above-entitled 


Tom  Clark. 
Counsel  to  the  Conunittee  on  Bankinb  amd  Financial 
Services.   I  appreciate  your  coming  here  today;  especially 

since  you  came  in  from  out  of  town.   The  record  should  reflect 

1  /   /         . 

that  Anqie  Garcia,  the  Minority  staff,  is  not  present.   She 

\  /  / 

\has  apprised  us  that  she  will  not  be  attending  today. 


As  you  know,  the  committee  is  investi^tinc^  the  failure 
and  r^olution  of  Madison  Guaranty  Savirfgs  &  Loa^n  Association, 
and  ri^ated  matters  including  thelexecutive  branch's  handling 
of  Madison  Guaranty.   Most  of  my  questions  will  be  related  to 
that  area.   After  I've  --  excuse  me.   I  will  have  some 
questions  for  you  and  I  will  probably  show  you  some 
documents.   After  I  finish,  if  he  cares  to,  Mr.  Sgro,  on 
behalf  of  the  Department,  may  ask  you  some  questions. 

This  deposition  is  not  governed  by  the\  Federal  Rules  of 
livil  Procedure,  but  objections  may  be  mad©  zpr   the  record. 


If  an  objection  is  made,  the  question  will  eitner  be 
withdrawn,  recast  or  allowed  to  stand  in  the  discretion  of  the 
3Stloners . — if  thety  in   an  insLrucLiuii  not  to  answer  a 
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question  and  tji©-<irrtstruction~r3~-l5l lowed,  I  will  determine  if 
the  deposir^ion  is  to  proceed  or  if  a  ra^ss  must  be  called  to 
obtaiythe  Chairman's  instructions,  if  any\  In  the  spirit  of 
cop^eration,  how&ver,  the  comrairtee^hopes  to\void  reaching 
lat  poi^  and  we   haven't   gotten   to   thats^oint  ^et, 

\but   if   at  any 
point   you   teei   you  want   to   take   a  break,    iust\say\so.      If   you 
do/'t  understand  my  question,    just  say   so   and  \^  wiill   rephrase 

A  Okay. 

Q    Okay.   The  first  thing  I  wane  to  show  you  is  a 

\document  that  to  my  understanding  --  it  was  pifovitied  by  the 
\   \  /    / 

Department.   It  is  my  understanding  it  was  eulle^  from  your 

eI^ployment  records  and  we  will  mark  itf<^  ident'lf  ication  as 

DNF-l\\ind  I'd  ask  you  to  just  brl£fl^_j^view_it_and  tell  me 

if  there  are  any  changes  that  you  would  like  to  make  to  it. 

A    I  reviewed  this  one  day  last  week;  a  copy  was  faxed 
to  me  from  the  executive  office  for  U.S.  attorneys,  and  I  hav« 
reviewed  it.   It  is  basically  just  my  biography,  with  a  few 
things  added. 

Q    Okay.   And  it's  --  for  the  most\5art,  it's  accurate 
as  to  approximate  dates  and  descriptions' 

-A 'fes-. ■ 

Q    Of  various  positions? 

-A Yas, — it  is  ■ 
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times,  yoiT-i'wve  worked  within  the 
U.S.  attorneys? 


just  descrilj»<the  different  positions 
that  office  and  thextasks  \.hat  you  have 
/been  Responsible  for  in  the  various  positions.   \ 

A     In  August  of  1990,  I  came  up  to  WasWngton  on  detail 

to/work  in  the  new  area  of  the  executive  office  that  was 

'    /  I   i 

called  Priority  Programs  and  I  was  the  first  person  to  work  in 

1    •'  'J 

1  the  Priority  Programs.   The  Priority  Programs  tfeaml  was 

\   1  /   -' 

\  established  and  was  a  part  of  the  evaluation  and  review  staff 

\    \  '    ! 

\pf  ^,the  executive  office  for  U.S.  attorneys,  arid  i/ts  purpose  at 
triat\  time  was  to  assist  the  Department  in  the  savings  and  loan 

^raud  crisis  that  was  ongoing  in  ^phe   form  o\f  helping  to 
collect  \pformation  that  could  befprovided  to  Congress  and  to 
the  field  and  to  act  in  a  liaison  capacity  between  the  field, 
the  Department  leadership  and  entities  that  wanted  or 
requested  information  from  us,  "us"  meaning  the  Department  of 
Justice  or  the  U.S.  attorneys. 
Q    Was  it 


was  that  position  merely  an 
information-gathering  position  or  was  it  also  a  position  from 

\  \\ 

gave  advice  or  conducted  training]  seminars? 

J      \ 
Both.   The  major  tocus  ana  runction  became 

information  collection,  but  at  the  beginning,  the  Special 


sel    for   Inatl 


fur  Firidnuidl   IiibLiLuLluii  Fiaud,    the 
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first  one  was  Jim--Trrchmond7wrro---ii4d  been  United  States 
attornev^jrn  the  Northern  District  of  ihdiana,  and  he  had  no 
staff^and  his  successor,  Ira  Raphaelson,  had  no  staff,  so 
my^lf  and  Ka^Ji^r^ahoe  served  as~~s<4ff  to  theXspecial 

unsel./'So  we  did  have  some  role  in  dexelopinto  training.   We 
lad  scrtne  role  in  giving  some  advice  to  the  Special  Counsel, 
but /the  major  function  was,  we  developed  a  computerized 
tracking  system  that  was  different  from  the  one  used  by  the 

'  \    L 

Department  of  Justice  and  U.S.  attorneys  to  track  S&L  and  bank 
friaud  to  provide  specific  information  to  the  Congrfess  on  a  — 
I  think  quarterly  basis.  /   / 

Q  Okay,  the  ordinary  system  is  referred  tp  as  promise, 
I\ think? 

A\    Depends  on  the  district.   Thep^  are  actually  four 
diffe'Ken^  systems  depending  on  when  that  district  Came  on 
line. 

Q  Okay.  This  separate  system  that  was  used  to  provide 
quarterly  information,  can  you  just  say,  can  you  just  describe 
some  of  the  general  types  of  information? 

A    Sure. 
1     Q    That  was  compiled? 


A    It  was  an  Oracle  database,  and  the  Veason  we  did 

infuiiiidTTion  in  diJ 


this  is,  w6  got  asked  for  lots  of 


.f ferent 


forms.   So  we  went  to  the  districts  and  they  actyally  manually 

\ 
ed  out  fields  on  a   form  and  then  sent  tho  forms  to 
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Washington  and 


tney  v7&re-~coded   in  or  actually  keystroked 
into   the  database.      But   it  was   a   database   that   tracked    from 
indictment,    or   in  some  cases,    informationXf iled.      So  when   a 
cas«  was    f ilecU— drC^racked  T?ig~~nanies   of   the  defendants,    the 
iarges,^iihe  amount   of    loss   or   fraud   si^soectedX  whether   or   not 

they  were  an 
t^ey  were 
as  that  we 


off/cer  or  employee  of  the  i 

/ 
attorneys.   There  were  a  set 

developed  that  allowed  us  to  come 

And  of  course  as  the  case  was  disposed  of, I  the  sentence 

and  restitution  and  that  sort  of  stuff  was,  or/ information  was 

/   / 
kept  in  this  database.   It  allowed  us  then,  if  someone  wanted 


\      \ 


y_ 


I 


now  the  number  of  bank  vice  presidents  pr   CEOs  that  had 


be'^n  ^ndicted,  you  could  ask  the  computer  that;  land  then  it 
also\  we.  used  it  to  generate  the  gtfarterly  report^  that  are 
still  g^en  to  Congress. 

Q    Okay,  and  that  was  information  that  was  accumulated 
from  all  the  U.S.  attorneys'  offices? 

A    Yes. 

Q    Throughout  the  U.S.? 

A    Yes-. 

Q    And  did  you  have  a  separate  stinii  In  the  executive 
k;e  for  U.S. — attorneys  prior  to  your  presen't  -- 

A    Yes. 


present  posittnn? 


^ 
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tWe  end  of  '90,  first  part  of  '91,  and  I  think  ^halt  it's  on 
here. 

Q    You  have  of? 

A    Yeah,  Deputy  Director  from  '91,  January/ of  '91  for 

bci^t  a  year.   When  Mr.  Rich  returned  from  activi   duty, 

y  J 
cWhorter  decided  to  keep  two  Deput^/Direct|ors ,  and  I 

he  other  Deputy  and  had  somCresponsibili^y  for  parts 


tecutive  office  for  United  States  attorneys. 

Q    Okay.   During  that  period  of  time,  did  Deborah 
Westbrook  work  in  the  executive  office? 

A    Yes.   She  actually  was  hired  during  that  period  of 
time,  as  I  recall. 

Q    And  how  about  Tony  Moscato?     V\ 

A    No.   Lawrence  MacWhorter  was  the  \Deputy  Director  — 
^as  the  Director.   I  left  in  the  spring/of  y 92  and  went  to 
Miami  and  was  interim  —  I  was  first  assistant  down  there 
during  an  interim  period,  then  went  to  Nevada  anov  was  the 
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interim  United  ^States  attorney7--Aijd  then  came  back  in  October 
of  '92  to/Washington  to  the  Deputy  Atborney  General's  office. 
And  JJc  was  subsequent  to  that  time  that  To^iy  Moscato  was  named 
the/ acting  Dij^ctorof  EOUSA.  ~~r~felxink  Novemt^r  or  December  of 
'/92. 

Now,  on  the  exhibit  compiled  by  £he  Def^artment  it 
say^  that  presently  you  are  an  Assistant  Dires;tor\  f  or  the 
Evaluation  and  Review  Program 

Yes. 

--  of  the  EOUSA. 

Yes. 
Q    And  that  entails  going  out  and  looking  ^t  the 
v*ari^us  U.S.  attorney's  offices  and  evaluating  t^eir 
performance? 

>A  \  It  is  the  formalized  metfibd  of  —  that ' s]  mandated  by 
the  statutes  enabling  the  executive  office  to  report  through 
the  Attorney  General  to  Congress  on  the  use  of  the  resources 
given  to  the  U.S.  attorneys.   It  is  a  formalized  evaluation 
process  that  looks  at  the  legal  management  of  U.S.  attorneys' 
offices,  the  administrative  operations,  the  financial 
'litigation  urfits  and  the  personnel  management.   It  functions 
ks  the  internal  controls  mechanism  for  the  executive  office 


for^UiilLtid  States  attorneys. 


We  do  a  week-long  evaluation.   The  evaluatdrs  are  peers. 
That  iS/ — they  are  assistant  U.S. — attorneys  who  are 


generally 
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supervisors  inUt^tT^districts-r-^^enior  administrative  and 
support  nefsonnel  and  financial  litigation  folks  who  are  put 
toget^r  in  teams  based  on  the  demographics  of  the  district, 

types  of  programs 

\ 


based  on  the 


of  the  distri 


that 


nd  the 


are /Ongoing  there,  and  we  go  to  e 


/every /three  years,  so  we  do  about  33  of  those  a 


disfcxict  about  once 


I  year. 


Okay.   Is  there  any  mechanism  for  evaluating  and 
reviewing  the  executive  office  for  U.S.  attorneys  itself? 

A    Yes,  there  is.   And  in  fact  I  am  also  tasked  with 

tfiat  responsibility.   I  think  we  did  four  of  the  sections  of 

\       ^'  '       ' 

\  the  office  this  year  and  Ms.  DiBattiste,  who  is  the  director, 

\    ^^  M 

\war\ts  me  to  do  the  rest  of  the  office  in  fiscal  yjear    '97, 
oepending  on  budget. 

(S    Can  you  describe  when  you  tixs^  becamei  aware  that 
there^was  an  investigative  matterrtliat  --  or  in  which  the 
names  or  either  Bill  or  Hillary  Clinton  arose? 

A    Shortly  after  I  came  back  to  Washington  and  joined 
the  Deputy's  office,  I  got  a  copy  of  an  urgent  report  in  my 
in-box,  and  it  was  or  had  to  do  with  some  information 
concerning  the  possibility  that  the  then-candidate  Clinton  and 
his  wife  might  be  witnesses  in  some  sort  o\f\  an  S&L  case  that 
was  in  Arkansas.   I  don't  know  the  exact  data. 

-was  th« 


-I  briefly  wont  into  to  my  boss  who 


the  Deputy 

Attorney  General  George  Terwilliger  and  found  oiXt  that  he  knew 
abjiut — it — ^^ — it  was  very  close in  time  r.n  thp.  elect-ion  --  and 
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satisfied  myself^-fehat  tne  u 
would  do ^^dmething  with  it,  knew 
time. 

Q    Oka 

A   /that's  the  first 

In  other  words,  you 
do  anything  to  follow  up  — 


those  who 
t  at  that 


ot  asked  to 


No  -- 

--  on  this  situation? 

And  wouldn't  have  been. 

And  when  did  Mr.  Terwilliger  leave  the  position' 

I  think  the  day  before  the  inauguraCionj. 

So  in  January  of  '93? 

Yes. 

And  at  that  point,  did  yotTr  job  title  cftange? 

Mr.  Terwilliger  designated  me  to  stay  behind,  as  it 
were,  for  purposes  of  transition  and  reestablishing  the  Deputy 
Attorney  General's  office,  whenever  that  occurred.   He  gave  me 
a  letter  asking  me  to  do  that.   Since  I  had  career  status  and 
was  never  --  although  most  say  Associate  Deputy  Attorney 
Generals  are  -political  appointees,  I  wasn\ty  and  that  is  why 
the  terra  "acting,"  I  suppose.   I  agreed  to *skay  and  basically 
wa'B—thera  in  the  office  for  the  most  part-^until  Phil  Heymann 
came  in  to  be  the  Deputy  Attorney  General.     \ 
Q    Okay. , J 
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A 

Genera] 
off: 
behj 
G^neraJ 
Attorr 
/  thosyC  titles  trom  tne  inauc 
j    upyn  Ms.  Reno's  appointment  in  March. 

Q    Was  Mr.  Gerson  the  person  that  you  were  Reporting  to 
before  Ms.  Keno  --  Reno  came  aboard? 

A    To  the  extent  that  I  reported  to  anyone  /during  that 


And  then  once  Ms .  Reno  came  aboard/  did  she  precede 


Mr\  HCymann? 

Yes. 

Q  \/  Okay.   Were  you  reporting  directly  to  her  or  to 
someone  else,  if  at  all? 

A     I  didn't  really  report  to  anyone  until  Mr.  Heymann 
came  aboard.   I  had  some  limited  contact  with  various  people. 
Most  of  what  I  did  in  that  time  frame  was  to  --  Tony  Moscato, 


ir 


ho  was  the  Director  of  the  executive  office,  was  new.   He  had 

^  \ 
not  been  in  the  U.S.  attorney's  office  or  i\n  \the  executive 


oW 


■l.ce  before,  and  I  had  --  did  my  best  tfl^asslst  him  in 
different  things  that  were  ongoing  issues  in  EOUSA,  and  I  also 
processed  some  asylum  and  deportation  issues.    \ 


U 
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If  you  uillj^ecstT',    t:TiHre--j<ere  a  number  of  Haitians  and 
Cubans  whp^^ere  down  at  Guantanamo,  and  some  of  them  were  HIV 
and  needed  medical  care,  and  that  wasn' t  fx^ssible  there,  so  we 
were  getting  respMrSZs   from  tHe~-mii4tary  throiigh  INS .   There 
was  a  marv^y  the  name  of  John  Andre,  wfiia  had  bden  detailed 
/from  y^S ,   who  had  worked  in  the  Deputy  Attdi^ney  General's 
office  as  the  attorney  handling  that,  and  we  'continued  to  put 

the  packages  together  and  then  sends  them  to  wnoevier  was  the 

/  \       \ 

acting  Deputy  Attorney  General.   That  was  Mr.  Gferspn  until  he 

departed,  and  then  after  that,  we  sent  them  --  I  can't 

\  I       ^ 

remember  if  they  went  to  Mr.  Hubbell  or  Ms.  Reryo, 

But  I  --  shortly  after  Ms.  Reno's  coming  -aboard,  we 

\  /   ' 

Ldii' t  do  that,  John  Andre  went  to  work  for  ^someone  else  that 

ia&,   handling  those  issues  that  had  sort 


guesSv  they  call  it,  in  the  transit;it3fr  group 
Q  ^^   Okay.   After  —  well,  withdrawn. 
During  the  period  of  the  transition  from  the  Bush 
administration  to  the  Clinton  administration,  were  you  still 
receiving  recusal  requests  on  various  matters? 

A    The  only  —  I  only  recall  one,  and  that  is  why  we 
njare  here,  I  am  sure. 
!  \    Q    I  mean,  is  it  your  recollection  that  this  is 

i  V  )  \ 

something  that  you  hadn't  saen  in  a  while-or  was  it  in  a  pile 
i  of  recusal  requests  or  —  \ 

I   ^._-A MCL. I  caused  it  to  be  generated.   T  think  that  --  I 


654 


14 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

15 

17 

18 

19 

20 

21 

22 

23 

24 

25 


think  tha 


suibstance  of  --  of  the  communication  and  I  recajLl  suggesting 
what  they  ought  to  do  is  treat  those  comrau/nic'ations  as  a 
5st  for  a  recusal. 

3n't  know  if  this  was,  like  I  said,  j^arlV  on  or  not. 
t  my  responsibility,  really  wasrj/x  my  function.   I 

anc 


g  more  as  someone  who  hac 


fen  in  EOUSA  and  just  as 


someone^iving  legal  advice,  but  it  seemed  to  me  that  that  was 
appropriate  based  on  the  communications  that  they  had  received 
that  they  ought  to  have  the  United  States  attorney  seek 
recusal,  and  if  his  requests  were  not  specifically  seeking 
recusal,  they  could  still  use  that  information  to  generate  a 

Hrecusal  package  and  send  it  up  to  the  --  a£\  that  time,  the 

\  \  \\ 

I  I^eputy  Attorney  General  decided  recusals.  yKen  I  say 

{  "dec-Lded,"  decided  if  there  would  be  a  recasalX  and  who  would 

be  standing  in  place  of  the  United  States  attorryey  who  was 

recused. 
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e^  that  you  consulted  in  making 
ould  cause  this  to  be 

IS  my  suggestion 
t/6  the  ex*tutive  office  that  there  ougfttv.^  to  be  ^a  recusal  in 
:he  specific  instance  based  on  what  I  had  been  told.   I  never 
talked  to  Mr.  Banks  and  I  don't  recall  if  I  read  much  of 
anything.   I  may  have  read  a  letter  that  he  sefat  At   some 


julncture.   But  it  seemed  to  me,  based  on  what 


oing  on, 


tHat  a  recusal  seemed  to  be  in  order  because  ofl  thie  fact  that 

/   I 
thlis  was  a  case  arising  in  Arkansas  where  the  t/hen 


\President-elect  resided  and  had  been  Governor/ 


In  a  small  State,  and  all  those  sorts  pi  things,  there 

obVio^sly  was  going  to  be  the  appearance/6f  confllicts,  and  I 
y  -^ 

thinks  Miv.  Banks  was  uncomfortable ^-with  trying  to  handle  what 
was  going  on,  also. 

Q    Was  this  an  issue  that  you  had  dealt  with  personally 
prior  to  this  instance? 

A    Yes.   We  --  the  recusal  policy  was  --  in  the 
Department  with  the  U.S.  attorney's  office  was  changed  while  I 
Hiwas  there  as  ra   result  of  a  couple  of  casea^hat  became 
difficult.   The  Deputy  Attorney  General  askea  and  we  redrafted 
tnfe-~policy  to  have  tha  Daputy  Attorney  G»nera]\  approve 
recusals.   And  there  were  some  good  reasons  forVthat. 

We  hasically  had  a  case  or  two  where  because)  of  everybody 
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falling  out  becjiis*— uf  soms~-s«ctof  on  conflict  that  we  had  a 
line  attarffey  handling  a  very  sensitive  case  and  reporting  to 
only  (The  person  before  the  Attorney  GenerX^ .  And  that  wasn't 
a  ^od  thing;  a_Rd-T?F.  TerwiTrTg*E..,decided  th\t  we  should 

n^\we  stacted  doing 

\ 
^'s  office. 

\ 
jrney  General's  office. 

\ 
We/ would  look  at  them  briefly  --  and  by  then  l\wa3  handling 

\   1 
them  --  and  would  normally  send  to  it  the  Crimilnall  Division  to 

I  I   i 

get  their  recommendation  as  to  who  should  handle  tihe  case, 

tHat  is,  should  it  go  to  another  district,  maylie  stay  in  the 

\  /   / 

I  district,  or  should  it  be  handled  by  some  parti  of/  the 


Diepartment  of  Justice?   The  main  reason  to  s^er 


to  it 


the 


Crlrairial  Division  was  to  determine  whetherr  or  not  they  thought 
they\should  have  one  of  their  sect-irons  handle  it.  ] 

Q    And  the  institution  of  this  policy  predated  the 
matter  involving  Mr.  Banks  and  -- 

A    Yes.   Yes,  it  did.   But  we  had  not  done  many.   There 
had  been  --  there  had  been  few. 

It  was  --  this  was  in  the  end  days  of  the  administration. 

Hand  we  really  hadn't  done  many  of  these.  VThere  were  a  few. 

'  I  \\ 

We  had  talked  about  doing  it,  had  made  the\policy. 

^^ — Q 1  am  going  to  show  you  a  package^  of  xiocuments  that 

\ 
have  been  stapled  together,  and  I'll  identify  them  for  the 

\ 
rpr:nrri  hy  their  Bates  stamp  numbers;  QQ6683  is  the  first  page 
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of  the  first  docuj 


t^ — ant 


17 


last  page  should  be  006717. 


And  what  this  should  include  is\a  memorandum  to  John 
Keeney  from  youtsei-f"  aatea  rebsu^ixy  18th;  a  \emorandum  from 

9th  of  1993, 
/wnich/£s  marked  through  Douglas  Frazier. 


Anthony  hjo^cato  to  Stuart  Gerson,  datet 

/whic 


Underneath  that,  a  two-page  letter  from\char,les  Banks  to 

Donna  Henneman,  dated  January  27th,  1993.   Underneath  that,  a 

/  \       \ 

two-page  letter  from  Charles  Banks  to  Don  Pettiis  qf  the  FBI, 

i  I   'I 

dated  October  16,  1992  --  there  are  actually  two  copies  of 

■  I       I 

that  letter;  copies  of  two  separate  urgent  reports  concerning 

this  investigation,  one  dated  October  20th,  1?92,/  the  other 

,   \  /   / 

dated  October  7,  1992;  a  September  1,  1992  j/etter  from  Richard 

\  \  /         \ 

Ioci6y  I-O-R-I-0,  to  Charles  Banks,  and  a< criminal  referral 

fromXth'te  Resolution  Trust  Corporation  that  is  app"Eoximately 


I,  2l\>t 


M 


20,  21  >or  22  pages. 

And  then  the  last  three  pages  are  forms,  all  bearing  the 
heading  Department  of  Justice  Executive  Secretary  Control  Data 
Sheet.   The  February  9,  1993  memo. 

A    Yes. 

Did  you  have  any  discussions  with  anyone  in  EOUSA 
"concerning  what  should  be  included  in  the  te"xt  of  this  memo  to 
MK^  Person? J       \ 


A    I  don't  believe  so.   It's  possible,  but  I  have  no 
recollection  of  that.   I  knew  that  Banks  felt  thcit  he  should 
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appeared  to  rne~~-tiiat  that  was  a  good  idea, 
my  impression  that  this  was  generated  as  a 
,  well,  just  treat  it  a^a  recusal  -- 

send  it  up  and  we  will  g^t  it  Aaken  care  of. 

you  look  at  the  next  twd\ pages,  which  on 

don't  have  a  Bates  stamp,  but  il^t '  s 

!7,  1993  letter  to  Donna  Henneman.   Take  a 

moinent  to  read  it  to  yourself. 

A    Okay,  I  have  reviewed  it. 
Q    Is  this  the  letter  that  --  withdrawn. 
Did  you  have  a  discussion  with  anyone  in /EOUSA  about  this 
sp^eclfic  letter  before  receiving  the  memorandum  for  Stu 


only  a 


Gersonl, 

Av  \More  than  likely.   It  re'l 
letter  of  October  16,  so  I  am  assuming  that  this  is  the  letter 
that  was  being  referenced  when  I  talked  to  Deborah  and  to  Tony 
Moscato.   And  it  seems  to  me  that  it  took  a  while  for  this 
letter  to  be  generated  by  Mr.  Banks,  and  --  I  don't  recall  all 
the  particulars.   But  my  raemoiry  is  that  we  thought  there  ought 


n 


to  be  a  recusal  or  something  done,  and  then  ^it  took  a  while 
rpr  this  letter  to  come  in.   But  I  don't  remember. 


I  have  seen  this  letter  before  and  read  iCv very  quickly. 
Q    Did  you  ask  anyone  from  EOUSA  to  call  Mr.  Banks  at 
any  point  alter  tne  election  m  November  to  suggest  that  he 
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submit  such  a  le 

A   /I  don't  know  —  I 
put  tpt^t   way.   I  think  I  su 
froiii  him  basecl^.jt>n-"Wfiat  he  ha 
spmething^ame  in.   They  had 
/it  dicjn't  say  "recusal"  on 
was /asking  for  —  is  that  a 


district  be  made,  although  there  is  really, 

Mrl.  Banks,  there  is  no  real  investigation;  he  s6ys 

to  be  an  investigation  and  that  sort  of  stuff 


determinat 


would  have  been 
t  a  recusal 
memofy  is  that 
that  aidn't  really  — 
fs  what  it 
ecusal  of  the 
ciing  to 

there  ought 


So  I  mean,  the  idea  here  is  that  the  distr;icti  should  most 

/ 


\likely  be  recused  and  from  there,  more  than  l^ely,  the 

\   \ 

Depaxtment  of  Justice's  Criminal  Division  wo41d  handle  it. 

\  \ 
And  that  was  my  mind-set. 

\\  ^ 

\I  Qddn't  —  to  this  day,  don'r-t^now  much  of  any  of  the 


particulars  of  the  case  at  all,  because  that  was  not  anything 
I  would  deal  with.   The  referral  is  the  Criminal  Division  and 
Special  Counsel;  and  the  recusal,  the  Deputy  would  have  made 
the  decision. 

You  know,  prior  to  the  inauguration,  I  may  well  have 

-  ^\ 

isigned  the  decision,  whatever  it  would  havevbeen,  had  it 

gotten  to  me  by  then,  but  it  didn't.   And  th^  timing  is  sort 

o£"~~^^  a  lot  of  things  were  going  on  then.-^I  mean,  people  were 


rav 


closing  down  and,  you  know,  files  were  being  provided  and 
people  were  being  recused  from  everything.   By  the  time  --  I 
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I  think  that  everybody 

rom  just- about 

law  firms  for 

Ions  may  have  genels^ted  a  "phone  call  to 
3w  that  there  were  conv^rsatXons  between 
Lee  and  him  about  this  is^ue.\  Like  I  said, 
/as  that  he  wasn't  really  staying  the  magic 
words,  but  everything  else  was  in  place;  and  I \ remember  sort 
of  being  a  little  impatient  at  some  juncture,  well,  then, 
Itet's  treat  it  like  a  recusal  and  get  it  acted/ 
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RPTS  MCCALLEY 
DCMN  GALLAtHER 


Okay. 

But,-i-^an't  remember  wf 


J:hat  woula  have  been,  and 


the   issiog^of  how  long  it  took  between  perhaps  that 


/ 
/conversation  and  getting  this,  I  don't  know\beca 


iuse  it  wasn't 


anytming  of  importance  because  they  were  deali^ng  With  the 
issue  and  that  was  their  responsibility. 

Q    Was  it  your  opinion  that  the  matter  should  be 

recused  from  that  office  regardless  whether  Mr.  Banks  was  the 

\   1  /   / 

\U.S.  attorney  or  was  it  based  on  factors  that  v^erg  unique  to 

\     \a    My  decision  would  have  been  based/upon/ the  fact  that 

\  \  y    '^ 

it  vas\that  office  regardless  of  who  was^U.S.  attorney  and 

\\  jy^  K 

there\^o\ld  be  an  interim  as  soon i as  he  was  gone  and  who  knew 
how  long  it  would  be  before  a  then  democratic  person  --  and  I 
assume,  I  mean,  my  thought  processes  are  this:   I  didn't  have 
conversations,  but  I  would  assume  that  any  U.S.  attorney  in 
Arkansas  would  have  known  the  President  to  some  extent.   A 
small  State,  in  a  political  position,  that  would  just  be  my 

assumption,  at  least  they  would  have  thingsXin  common.   You 

1  \  \  \ 

)^now,  perhaps  had  this  been  Los  Angeles  that  was  investigating 

[  this";  then  maybe  I  would  have  had  a  dlffe"fent  thought 

I  \ 

'  process.      But   from  the  very  beginning   it  was  my  Opinion   this 

\ 
[  didn't   need   to   be    in   the   eastern  district   of   Arkansas. 
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he  point  we 
opinion  and 
that  --  that  was  the  point.   I  mean,  I  really  aidn't  sit 
acound  and  think  about  it.   I  sort  of  did  my  iob  d^y  to  day 

J  !  1 

based  upon  whatever  was  generated  in  front  of  me  and  didn't 

try  to  make  things  happen  that  didn't  have  to.  /  When  it  came, 

^  /   / 

th^  next  step  once  this  was  actually  referred /up  to  the 


^eputy's  office,  the  next  step  was  to  get  i^  through  the 
CrXmih,al  Division  to  the  decision  maker  yffio   at  l^east  when  we 
got  fc^i^package,  was  Stuart  Gersc 

Q  ^-^    Okay.   And  so  that  is  the  -- 

A    And  if  somebody  had  asked  me  my  opinion,  I  might 
have  told  them.   But  nobody  asked. 

Q    So  that  is  the  purpose  for  your  February  18th  memo 
to  Mr.  Keeney. 

A    Yes- 

Q    Which  is  the  first  page. 

This  wfis  standard  practice, — was— xhatXwe  would  send 
this  to  the  Criminal  Division  to  get  their  ideasv  as  to  where 
it  would  be  and  then  the  Deputy  could  --  or  whoever  was  the 


663 


23 


them  because  that 
riminal 


recall.   It's  possible.   I  talked  to 

I  \ 

rery   other  day  during  that  tijme  for  a  lot  of 


different  reasons.   One  is  I  used  to  have  lunc 

\ 
occasionally.   But  there  were  a  1 


\ 
loiKg  on.   Basically,  all  I  was  do 

isXthere  is  a  light  bulb  on  and  I 


th  him 


things  were 
■s  office 
there  with 
the  "lamK^shade.   I  had  no  power.  r-Twasn'  t   --   had"jno  authority 
to  do  anything.   But  some  things  came  to  me.   Most  of  what 
came  to  me  was  the  highly  classified  stuff.   I  had  all  of  the 
clearances,  including  code  word  and  so  --  I  mean,  the  security 
people  upstairs  knew  I  had  the  security  clearances  so  I  got 
asked  to  go  to  a  meeting  or  two  and  started  getting  some 
documents .   -  \\ 

I  had  conversations  with  Mr.  Keeney  about  who  was  more 
appropriately  going  to  handle  this  and  it--^as  \jecided  that 
Mark  Richard  would  do  it;  it  was  his  role  in  thd  Criminal 
Dryision. And  then  I  detprminpd  hy  a^Ving  pf.np1ri  that  John 
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Rogovin,  who  had  cgi 
Attorney  Gj 


And 


I  s 


the  transition  people  in  the 

handle  that  part   of   the 
funnelina  thesX  documents   or 
[r-r-ftogcnrtfl—aiid  it  wasn't\long  before   I 


packag 

/ 
sending  them  up 

ditin '  t  get^-^ymore 

Th/^other   thing   I   did  was    I   got  what\s   knoW  as   the   exec 

/sec   Zmmaries .      What   it  was  was   the   last   two\ag"   of   this 

document.      Those   are   those  what  you   referred  t\  as\  the   control 

/  ^   ^ 

data  sheets. 

Q    Yes,  sir. 

A    Those  would  come  out  every  day.   The  attachments 
\woildn't  be  there  but  you  would  get  a  sheet  ot/thjse   that  were 
gpikg  to  the  leadership  of  the  Department  an/it /^ould  say  on 
thfer^ho  --  who  would  get  this.   It  was^ery  limited  number 
of  papp\e  in  the  Department  and  I  ^oi^r^ted  and  h\<i  my 
secretW convince  --  I  think  the  exec-siH?itIiy~that  that 
was  —  it  a  was  good  idea  for  me  to  see  that  because  there 
were  still  things  going  on  that  I  might  have  information 
about,  and  in  one  occasion  I  noticed  that  somebody  was  writing 
in  to  get  an  appointment  with  the  Attorney  General  and  I  sent 
pa  little  memo  up  notifying  her  that  that  person  was  under 


investigation  in  the  district  where  I  had  b^en  U.S.  attorney. 
iVknew  about  it  and  suggested  she  could  ge?/  further 
information  before  making  --  maybe  she  wanted  t\  have  the 
meeting  or  what  not. ^ 3 
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help,  sort  of 
essing  the 

retary  sheets, 

mean  that  you 
they  were  open; 


y  and  it 


probably  was  the  ones  opened  from  the  day  before. 


And  there 


was  a  list  of  who  they  went  to.   I  think  Jack  Kteenjey  was  on 
its,  I  was  on  it,  back  then  probably  a  lot  of  the  transition 
\peQple.   And  like  I  said,  a  lot  of  times  you  wouLan't  have  a 
cluev  what  it  was  just  from  reading  the  summitry  because  the 
doaumejits  weren't  there.   But  I  was  basj^lly  looking  for 
nameVoX  issues  so  that  I  could  at^xt  people  upstajirs  that 
something  had  gone  on  about  that,  perhaps. 

Q    At  that  time,  did  you  have  any  sort  of  tickler 
system  to  remind  yourself  that  this  matter  had  been  referred 
to  Mr.  Keeney? 

A    The  exec  sec" had  it.   They  had  the  overdues ,  they 
"Would  call  it.   They  would  send  you  a  list\\)f  the  overdue 
correspondence  and  it  would  keep  coming  to  ;yQu  until  you 
angered  it. ^ 

Q    You  say  it  would  come  to  you  in  this  V^tance  where 
you-  sent  a  memo  to  Mr . — Keeagy . — Would  it  come  to  you  or  Mr. 
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assistant  —  Acting  Attorney 


routing  -- 
any  action 
gned  for 
says,  this 
ly  --  or 
acting 
for  ODAG  to 
initial  on  through  line  return  through  exec  sec\to JKeeney .   So 
inj  this  case,  you  know,  it  was  to  go  to  the  Attorney  General, 
sol  it  would  have  been  the  Attorney  General,  would  |iave  gotten 
\the,  overdue  on  it. 

Q    Okay.  ,     , 

\    oj-  _-  see,  there  are  no  dates,  ^ince  there  is  no 
due\at^  from  DAG  or  Keeney,  and  >^erated  theShing  so  it 
wouldn\^ave  come  to  me.   I  knew  the  thing  was  pending 
because  it  became  sort  of  a  --  one  of  those  things  that  got 
asked  about  by  --  from  either  Deborah  Westbrook  or  Donna 
Henneman  with  some  degree  of  regularity,  what  happened  to  the 
package,  what  happened  to  the  package,  and  I  would  go,  I  sent 
rto  it  the  Criminal  Division  and  that's  allVl  know. 
\  Q    Just  SO  the  record  is  clear,  for  the  past  couple  of 

}^,,t^^   MT-   Fr;,^.ier  has  >^^^n  referring  to^cuVent  006717.   Is 
that  accurate  or  were  you  referring  to  a  differ^t  page? 
No.  that's  the  one  I  was  talking,  the  Ust  one 
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6717. 


{ter  you  sent 


thi^  package  to  Mr.  Keeney,  did  he  call  you  back  ^o  discuss 

it? 


Now,  in  the  early  months  of  the  adminiist'ration,  was 

/   / 
Mr,.  Hubbell  involved  at  all  in  the  approval  process  on 

/ 
\recusals  that  you  recall?  / 


n 


A    I  don't  know.   I  don't  know  if  aiw  were  done,  some 
were  done  or  none  were  done.   I  don't  even  know  \if  --  EOUSA 


wouldvhaVe  the  list  and  would  be  £he  ones  whoafiziekated  them, 
legal  counsel,  but  this  is  the  only  one  I  recall  seeing  during 
that  period  of  time.   It's  possible  another  one  came  through; 
I  would  have  done  the  same  thing.   I  would  have  routed  it 
through  the  Criminal  Division  to  whoever. 

Q    When  did  you  next  have  occasion  to  be  involved  with 


this  investigation,  if  any? 


\ 


\ 


I  never  was  involved  with  the  invjestigation.   I  know 
tha^  legal  counsel  continued  to  ask  me  with  some  degree  of 

v 

regularity  over  time  what  happened,  what  happeneo,  where  is 

\ 
itrr  and  I  would  respond, — r  sent  to  it  the  criminal  Division,  I 
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they  are-~«liviously  not  interested  in 
and  they  are  not  a^Xing  my  opinion  on  them, 
my  idea  or  the  way  I  acted  was  if  they 
^thing,  they^~vyD«id  come  asK\me.   Eventually 
howed  up  and  the  Deputy's  "b^fice  became  the 


Efice  again  and  correspondence  bewan  to  show  up  and 
i  lot  of  correspondence.   ObviouslyX  they  kept 
1  correspondence  someplace  waiting  for  ^r.  Heymann 
td  come  in  and  this  issue  came  back  up  again.   1 

I  think  that  what  happened  was  I'd  had  a  dischssion  with 
Deborah  and  she  told  me  the  Criminal  Division  riad /in  fact 
\for;warded  the  package  and  I  said,  well,  I  have^n' t/ seen  it,  can 

ju  Regenerate  whatever  it  was  and  we'll  ge^ the/ thing  acted 
onXnovJL  that  Mr.  Heymann 's  here.   ActualJY^  DavicJ,  Margolis  had 
come\jp\nd  was  in  the  Deputy's  otCice   with  me  and]  in  fact  she 
regenerate  a  package  and  we  took  some  action  on  it. 

Her  regeneration  of  the  package  included  providing  me 
with  the  Criminal  Division's  memorandum  on  declination.   And  I 
do  recall  her  telling  me  that  she  had  something  or  had  seen 
something  and  I  said,  well,  get  what  you  have  got  together  and 
resubmit  it,  and  we'll  see  what  we  can  figyVe  out. 

Q    Okay.   When  had  Mr.  Margolis  started  in  the  Deputy's 


A    He  came  up  within  a  day  or  two  of  Mr.  lieymann  coming 
abpard.   Brought  him  up  from  the  Criminal  Divis 
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Margolis? 


ou  kifow  her? 
She  was  one  of  the  support  people  in\thei  legal 
counsel's  office  in  the  Executive  Office  for  UnVted  States 
Attorneys,  and  she  was  —  she  did  something  witk  ethics.   She 
usfed  to  give  ethics  or  handled  ethics  issues,  Jo  J   imagine 
\that  she  must  —  at  that  time  she  was  handling thi  recusal 
t^iinxgs.   I  think  maybe  she  prepared  the  packages/ 

6v    Did  you  have  any  conversation^x^th  he^  in  this 
perio\^  v^ere  people  were  asking  yc 
A    Yes. 

Q    --  what  had  happened? 

A    Yes.   And  I  —  it  seems  to  me  I  probably  talked 
to  --  Donna  probably  asked  me  more  often.   It  was  obvious  she 
had  a  tickler  system  so  she  probably  asked  me  more  often  than 
j  Deborah  or  Tony  did  about  it.  V\ 

\    Q    I  am  going  to  show  you,  now  it  is\  k  couple  of 
diftcrcnt  documents  but  they  aro  ctaplod  Wgether.   I  am  not 
representing  that  that  is  the  way  they  were  ori^nally  but 

}    th^y    f^TR    RatPS    SfflmpPfl    nnfifiTS    thmnrjh    ^nH     i,i^i„^^\^    006682. 
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A    I've^s^^h   these  docuRtenlLS  • 

Q   /^kay.   And  when  you  say  that>vare  you  referring  to 
the  tXme   contemporaneous  to  the  date  that 
A    Yes^ 

Q  y^   appears  on  the  top  memorandiini? 

I  recall  having  conversations  witH  eitKer  Deborah  or 
'oonria,  more  than  likely  it  was  with  Deborah,  \nd  \    remember 
he^  saying  something  to  me  about  the  fact  that \thi  Criminal 
Division  had  in  fact  passed  on  the  package  and  their  still 
needed  an  answer  and  I  --  it  seems  to  me  what  I  said,  well, 
see  can  you  reconstitute  or  can  you  send  what  vou /have  got  now 
\tha\t  there  is  a  deputy;  I  can  get  some  action/for/  you  because 
\        .   .  _ 1  u-i^  ^nt-   t-Ko  ani- horijzy ,  we'll 


And  this  is  what  she  sent  u^^nd   the  ^larae 
••  in  the  upper  right-hand^^or7ier^__thatJ_s_my 


Mt.  Vy™^""'=  ^^^^  ^""^  ^^"^  ^°^  ^^^  authority,  w^'ll  get  it 

doi 

"Marg>; 

signature  --  that's  my  handwriting. 

What  I  did  is  this  was  in  a  --  there  was  lots  and  lots  of 

things  that  now  showed  up  in  the  Deputy's  office.   I  sent  this 
in  to  David  for  him  to  see  and  then  he  wrote  back  in  the  big 
scrawl  on  the  bottom,  Doug,  please  brief  m^  on  the  background 
fknd  dated  it '6-9-93.   And  we  had  a  discussion  probably  that 

I  aame  day  about  the  background  of  this  and  we  drafted  a 

I  n^^^iloraTmum^r-T^rr^^^ro-rh^^  attached. 

!  the  criminal  Division's  -  our  discussion  was  tl^is :   I  looked 
bci^^t^r^^-irhT^-i^tt^^  and  if  you-^ook-^^-th^-^^ery  end  of  it, 

i  ,/■ 
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the  recommenda^t-toTf;  they  fou 
information  to  warrant  the  i 
crirai/ial  investigation. 
/  Assumin 


least  I  assumes 
ibseque^f  to  be  incorrect,  assuming 
/memo  iri  the  fraud  section  had  talked 
attdrneys  in  the  district,  I  assumed  that 


t  enough 
initiation  of  a 

found  out 
v^r  wrote  that 
sistant  U.S. 
act\ there 


wasn't  --  they  had  determined  together  that  there  wasn't 
anything,  and  this  was  the  type  of  memo  you  would  get  from  the 
Criminal  Division  to  help  support  a  district's  posdtion,  and 
in\  fact  it  says  you  know,  it's  one  of  those  we/woxildn't 
\di3agree  if  you  declined  it. 


David  and  I  talked  about  it  and  basicalfly  decided  that  if 

\  /  ' 

th^re  vas  no  case  then  the  issue  of  a  recusal  was  moot.   So  we 

sent  a  letter,  drafted  a  letter  that  went  to  the  district  that 

attachea  to  this  that  said  unless  you  have  other 

information  --  and  I  am  now  paraphrasing  because  I  don't 

recall . 

Q    Sure. 

A    It  was  something  along  the  lines  of  unless  you  have 

new  information,  it  appears  that  the  Crimitial  Division  has 

\  \\ 

found  that  there's  not  sufficient  informatioriv  for  an 

inv^bLigatimi, — and  we  find  that  there's  no  need  to  recuse  you 

at  this  time  if  there  is  no  investigation.   ButXif  you,  one  of 

thoco  things,  but  if  thoro  is  further  information-,  then  it 


u 
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should  be  relook^d-atrr 

I  hay«"li^seen  that  again.   I'^Kn't  ever  see  a  signed 
copy  tK^  I  know  of.   I  believe  it  was  pr^red  for  David  to 
sLgrL      It  canj^be^foTnd .   At~leas^^e  Depar^ent  doesn't 
hZe  it  i^J^^hTir  paperwork.   But  I  h^^^^^son  V  believe  that 
List^  attorneys  in  Arkansas  got  it  becaMse  l\have  had  a 
^conyZsation  with  Mr.  Johnson,  who  is  the  first  assistant. 
Q    Michael  Johnson? 

A    Yes.   And  I  asked  him  if  he  had  ever  ^een  that 
liter  from  Margolis  and  he  said  that  he  had. 
Q    Okay. 

It  may  have  been  a  different  one.   MAybe  he 
Iksitxiderstood  what  I  said.   I  know  that  it  did  not  go  back 
thWgh  the  executive  office  to  the  distr^t^t  the(way  it  reall 
shou^\ve  because  the  other  not^^^^£^ereJ^_date^  6-23.   It 
says, ^^  Doug,  send  back  to  district  for  decision.  Criminal 
suggested  declination.   I  am  pretty  sure  that  is  Donna 
Henneman  or  someone  in  legal  counsel  because  Donna  Henneman 

called  me. 

I  was  now  the  interim  U.S.  attorney  in  the  Middle 
District  of  Florida,  my  home  district,  and^^^ remember  that 


hortly  after  I  got  there  she  called  me  and^sNaid,  what 
ha^onod,  and  X  said. 


)  \ 

r  toi  the  district; 

di7n't  you  see  it?   No,  we  didn't.   I  said,  well\  we  sent  a 


i  ii-rrrr  -nyim  jii-i^  "^"^  ^^^   has  rplated  here, 


673 


33 


ction  that  this  letter  that  was 
Margolis'  stg^ature  would  have  been 
June 

etnember  when  I 
ad.   But  I 
woultS,  havey  thought  that 
--  we  did  it 
ooks  like 
ere's  no  case;  doesn't  that  moot  the  issue?  ll  slaid,  yeah,  I 


agree  with  you.   So  we  sent  them  a  letter  sayinn. 


unless  there 


is  further  information.   I  said,  it  is  my  understanding  that 
the  district  had  that  letter  and  that 
^le  there  so  they  must  have  receiv 
copy. 

And  just  to  be  clear,  wtfett" regard  to  th'fe]  underlying 
memorancttim  generated  by  the  Fraud  Section,  did  you  review  that 
carefully  or  just  -- 

A    I  never  read  it. 
Q    --  quickly? 
A    Until  semi-recently. 
1     Q    Okay. 

A  And  there  were  a  lot  of  reasons  vih^.  First,  I 
read.  --  the  way  you  deal  with  things  when-^ou  ^are  just  --  when 
you  don't  have  to  make  a  decision  on  the  meritsXof  anything  -- 
and  that  was  the  Criminal  Division's  responsibilrjby •   First,  I 
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k  them  for  what  we 

uld  there  be 
declination 
d  that  was 
I  testified 


Lon  and  the  district  in  Arkansas.   I  assume 
happened  and  it  wasn't  until  I  read  this  memo  ciosely  not 

ust  pretty  recently  that  I  was  sort  of  surprised /that,  oh  my, 
t\ey\only  relied  upon  the  referral  papers,  that's  all  and  it 
id   to  that.   So  I  incorrectly  a;ssumed  tijat  there  had 


ination  or  discussions. 
Okay. 

And  I  was  wrong. 

When  did  you  start  preparing  to  go  back  to  the 
Middle  District  of  Florida? 

A    Just  a  day  or  two  before  I  left.   Bob  Ginsman,  who 
was  U.S.  attorney,  had  been  kept  on  longer \Ahan  most  because 
1  His  wife  was  in  the  process  of  having  twins\  babies,  and  after 
th^  wcro  dolivorod  and  things  vjorc  back  -to  nor^,  then  the 
Department  said  it's  time.  \ 

n    niH  ynn  havp  ;^ny  fnri-hpr  invnlvftfnpnt  in -the  matter 


u 
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t  in  September  of 
d  some 

ssue  had  not 
m  decided.   Do  you  recall  anything, ^ny  discussions  at 
thaV"  time? 

A     It  is  possible.   I  was  U.S.  attorney\   T^hey  might 
halve   said,  you  know,  that  thing  still  hasn't  been  .addressed; 
arid  I  probably  would  have  said,  well,  that  doesn' tj  surprise 
mei.  / 


V 

lere  we 


How  about  this?   At  one  point  EOUSA  Aeapned  that 


the:^e  were  going  to  be  a  number  of  addition^  criminal 
re&errals  regarding  Madison  Guaranty.   Dird  you  have  any 
conversations  in  the  period  of  September  and  OctoBfer  of  1993 
with  anyone  from  EOUSA  about  how  new  referrals  on  Madison 
Guaranty  should  be  handled? 

A    I  don't  believe  so.   Because  I  don't  have  any 
independent  --  I  don't  recall  knowing  anything  about 
subsequent  referrals  until  I  read  about  it  in  the  newspaper. 

I  It  is  possible  that,  you  know,  at  some  conference  or  something 

M  \\ 

somebody  came  up  to  me  and  just  mentioned  spmiething,  and  I 

mi^^vt-  have  said, — w«l-l-, — X-, — Y  and  Z  . But  I— was  oeing  U.S. 

attorney  and  was  pretty  busy,  and  I  don't  --  I  oon't  recall 

hayjng  any  --  in  fact, like  I  said, I  don't  think) so  because 
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about  subsequent  referrals, 


when  I  read  som 
it  surprise!  me 

Okay.   Just  give  me  one  minute,  ^ease. 

Sure,^--Tfiere  is  thisT 
kay,  now  just  a  second  ago  yd^were  holding  up 

Correct. 

This  is  a  memorandum  dated  March  19,  ^993  from 
Mr!  Keeney  to  your  attention.   Do  you  recall  if  lyoU  saw  that 


contemporaneous ly ? 


I  do  not  believe  that  I  did.   Because/ when  I  saw  it 


subsequent,  I  was  surprised.   I  wouldn't  have  been  asking,  I 

\  .\  '    ■ 


wQuld^n't  have  been  concerned  where  it  was 

\ 


if/thi^ 


had  come  to 


me  Because  I  would  have  known.   But  I  dojrM:  recall  it  coming 
up  toNthev  Deputy  Attorney  General 'suffice  or  me  seeing  it 
until  Deborah  Westbrook  supplied  it  to  me. 

Q    Okay.   At  about  that  time  in  March  of  1993,  can  you 
just  describe  for  me  the  physical  layout  of  the  Deputy's 
office . 

A    Most  of  it  was  locked  up  and  there  was  me  in  my 
j office,  which  had  been  my  office.   The  support  people  for  the 

\  V 

most  part  were  upstairs  working  with  the  new  Attorney  General 
beca'use  she  came  aboard  about  this  time, — tS,  1' 
I     Q    "She"  meaning  Ms.  Reno? 


-M*, — R*no-, — yes  . 


L7\|  March. 
\ 
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Things  wepe— pretty  mucnTrr-~<14s array.   We  had  people  that 
were  --  prtat  were  key  support  people  tis^  the  White  House 
becai^'e  there  was  no  Deputy's  office.   I  ocn't 


know   that    I   was 


/ 


even   in  WashijogirSn   at   this   time~T3ec^se    for  years    I   had  done 
ray   two  wfirfeks    active  duty   in   the   Reserve^\the   last   part   of 
/March/   the   first  part   of  April,    and  spent   two  weeks   overseas 
in  ^apan   and   Hawaii. 

Q    That  is  pretty  consistently? 

A    It  was  for  five  years.   It  was  within!  a  week  or  two 
each  time  and  we  normally  came  back  the  week  beifore  Easter  or 

trie  Saturday  before  Easter  was  about  the  time  we  got  back  in 

/   / 
yencons .   So  it  was  very  possible  that  I  wasn't  there. 


While  this  is  addressed  to  my 


the  f^ct  that  it  is 


addreSv^sed  to  me  doesn't  mean  that  it  caja^   to  me.\  The  people 
that\jandled  correspondence  in  th^uepartment  of  jlistice 
assumed  that  there  was  no  Deputy  Attorney  General's  office, 
and  the  fact  that  it  had  my  name  on  it  would  have  been  no 
moment . 

There  was  stuff  addressed  to  people,  you  know,  who  had 
been  there;  letters  were  still  --  there  was  lots  and  lots  of 

Ithings  that  were  still  being  sent  or  circulated  that  had 

\  \  \ 

inappropriate  names  or  addresses  and  thingsi  on  them,  so  it  is 

V  J    \ 

very  possible  that — Lheie  was  iiu  Hlfurt  ever  made  to  send  this 
to  me,  that  it  went  to  some  repository  awaiting  the  Deputy 
Atjtornoy  Gonoral. ; ^ 
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RPTS  STEIN 

DCMN  KRIST<fFFERSEN 

[l:10/^m.  ] 

Q    Did  }ix-.    Rubbell  ever 


t^e  exis^^ce  of  any  invest 
jithei/--  did  Mr.  Hubbell  e 


uns  concerning 

light  involve 
ling^  any 
inv^tigatory  matter  that  might  involve  Bill  OJ-incon: 

A    No,  I  never  had  a  conversation  with  Mf.  Hubbell 

except  to  the  extent  that  he  brought  Catherine  Handreth,  who 

i  i   I 

was  being  vetted  to  be  U.S.  Attorney  in  Nevada,  into 


,Mri  Heymann's  office  one  day  when  I  was  present/,  ahd  they 

\   \  /   /  ■ 

turned  her  over  to  me.   I  said  hello.   That  is/ th^  only  time  I 


recaXl  speaking  to  Mr.  Hubbell. 

Sqro.   You  mean  ever,  not  just  >rfth  respect  to  this 


The  Witness .   Ever. 

Mr.  Clark.   T  believe  that  is  going  to  do  it. 

Mr.  Sqro.  I  just  have  a  couple  of  questions. 
EXAMINATION  BY  MR.  SGRO: 

Q    Mr.  Frazier,  you  had  testified  earlier  that  you 
first  saw  one' of  the  two  urgent  reports  generated  in  October 
of  '92.   You  had  spoken  with  then  Deputy  Attorney  General 


'eriyllliqer. ec 


Tervyilliger . Could  you  convey  the  substance  of\  that 

conversation?  \ 

^ It  was  very  brief. 1  went  in  to  find  out  if  George 
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a  passing 
to  take  any 
e  wouldn't  do 
could  cause 


knew  about  this^-^na  he  obv 
coaunent  t|}^  that  wasn't  something 
actiopr on  whatever  that  meant;  the  Deputy 
an^^hing  anywayy-'except  maybe~"ETre--JJeputy 
something/to  happen. 

It  it  was  obvious  the  po 
was  /--  this  was  shortly  before 
was'n't  something  that  ought  to  go  to  the  Washington  Post.   I 

was  surprised  that  it  didn't  come  out  in  the  news  jnedia  at 

i  I   I 

that  time,  because  enough  people  in  the  Department!  knew  about 

it\  and  saw  the  urgent  request, 

I  want  to  refer  your  attention  back 

P*ebruary  9,  1993  memo  prepared  by  Anthony  Mpscati  through  you 

f  o\  then  Acting  Attorney  General  Stu  Gerst)n.   That  memorandum, 

dated\F^ruary  9th,  is  it  your  understanding  that  phe 

memoranoum  ever  went  to  Gerson? 

A    The  only  way  to  tell  is  to  look  at  the  routing 

sheets  from  the  Exec  Sec,  and  I  believe  its  shows  Acting  AG 

through  ODAG  Frazier,  referred  to,  and  it  would  have  gone  to 

Criminal. 

I     Q    That  is  when  the  memorandum  Bates\s tamped  006  583 

^rom  you  to  John  C.  Keeney  was  generated? 

^ — A This  transmitted  the  whole  pack^'e.  It  should  have 

gone  from  --  to  Criminal,  and  from  Criminal  it  stiould  have  to 

thp    Af-ring    An. Tt     is    possihlf^    that    Fxpr    <^e>r.    ^p.nt.)  a    copy    on    to 
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the  Acting  AG 

Q  yiA.   that 


hear  anything  about  it? 

r  not.   Normally  it 

inal  Division, 

wouia\qo  on  yhere  it  was 


Q    The  general  practice  at  that  time,  ^s  you  said 
eailier,  was  to  send  potential  recusals  to  the\criminal 
Diivision  for  review  and  input? 

A    Yes. 


snp 


\thakt  memorandum  down,  your  next  involvement  wi/th  this  matter, 

\  \  7   \ 

at  I'east  according  to  the  paper,  could  have/been/ March  1993, 
butv  you  testified  earlier  you  may  have  jjeen  on  leave  and  may 
never\have  seen  this  memorandum? 

A    That  is  true.   I  don't  know  how  it  left  the  Criminal 
Division.   If  it  went  with  the  original  routing,  it  wouldn't 
have  gone  to  me  but  to  the  Acting  AG. 

I  don't  recall  ever  seeing  that  March  19th,  signed  by 
Urgenson,  for  Keeney,  memo. 

Q    Could  you  give  the  general  sense\^or  what  it  was 
like  or  what  the  --  strike  that.  |  \ 

— During  this  time  of  transition  et  the  Department,  can  you 
give  a  brief  description  of  what  it  was  like  working  in  the 
Deputy  Attorney  General's  Office, — or  even  dealing^ with  the 
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fice,  or 


Criminal  Division,  for  that 


administriition  out  on  one 


Attorney  GeneraJ 
matter? 

I  don't  want  to  say  something  trXte.   Mass 

yovKdon  •  t  even  know  where 
re  wandering  >yaround  trying 
to  get  things  done  and  have  no  clue,  it  is  coafusj^on. 

The  biggest  problem  was,  as  you  recall,  Mi\.  Gerson  was 
not  supposed  to  be  there  very  long,  and  it  ended  up  he  stayed 


Q     In  your  time  in  the  Deputy  Attorney  Genetal '  s 

Office,  in  your  involvement  with  this  matter,  -was/ there  any 

\   ^  /      J 

effort  --  had  anyone  spoken  to  with  you  to  sdow  down  the 

investigation,  move  it  faster,  or  do  anytning  other  than  try 

to  haHdlai  it  the  proper  way,  amongst  the  confusion? 

A     No- 

Q    That  is  all  I  have. 

Mr.  Clark.   Thank  you  very  much  for  attending, 
Mr.  Frazier. 

[Whereupon,  at  1:15  p.m.,  the  deposition  was  concluded.] 


n 
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EXECUTIVE^3^CRETARIAT  HISTORY  DAt>^^HEET 


From:   MOSCATO,  ittTTHONY   C,  DIRECTOR,  EOA 

To:     ACTING  A/3.  (THRU:  ODAG/JJlAZICn ) 

Date  Received:/  02-09-93.-----'''Date  Due:  05-16-9 

Subject  &  Date 

02-09-93  MEiMO  REGAJIDING  A  RECUSAL  BY  THE  U.S.  ATTORfJ^Y'S 

OFFICE  FOR  THE  EASTERN  DISTRICT  OF  ARKANSAS  ON  A  RES0DUTI0n\ 

TRUST  CORPORATIOr/' REFERRAL;  WITH  ATTACHMENTS;  THRU  ODAC/ 

FRAZIER;  FOR  AG /'COMMENTS  AND  SIGNATURE.  \ 

SEE  E.S.  92102115319  AMD  92100714754  CONTROL  SHEETS  ATTACHED 


02-17-93 
X9302110153; 


(1) 
(2) 
(3) 
(•1) 
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DAG; FRAZIER 
CRM ; KEENEY 


INTERIM  BY; 


Sig.  Foot 


Date: 
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ACTING  AG. 
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(8) 
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(1)  FOR  ODAG  TOXinItIAL  ON  THE  "THRU"  LINE. 
EXEC.  SEC. 

(2)  W/MEMO  FROM  06aG>FRAZIER  TO  CRM/KEENEY  DATCD  02  10' 
REQUESTING  REVIEW  AND  RECOMMENDATION.   RETURN  THRU  EXEC. 
SEC,  ROOM  4400-AA.   BJ 

10-26-93.  PLEASE  PROVIDE  EXEC.  SEC.  WITH  A  C{   OF  REPLY. (LH) 
02-03-94.   CLOSE  PER  CRM.   PER  CRM/TINKHAM,  CRM/URGENSON 

Other  Remarks: 

SENT  A  CY  TO  E.S.  ON  03-19-93.   CRM/TINKHAM  WILL  MAKE  EFFORT 
TO  FURNISH  E.S.  WITH  A  CY  OF  REPLY.   DD  CHGD  TO  05-16-94.  LH 
07-12-94.   PER  CRM/TINKHAM,  CANNOT  LOCATE  A  CY.  { LH ) 
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anuary    zr,    19  9  3 


as.    Cormaj  H«nn«aan 
c;'ic«   at:  L«<7al    Counsal 
I:cec-^'Slv«r  Ofiic*    tor    U.S. 
Mam  Justica   Bnilding 
Washingrcn,    D-C.      20530 


AC~=rr.«v3 


Re: 


RTC  aeierrai  C0004 


Dear  Ms.v  Hennexan: 


Tliia\ia"a  follow-up  tc  ay  lartar  ct  Ccicbar''l5,  199>2,  which  I 
believe  was>  prtviaualy  sent  re  ycu.  z:   r,az^£   ccpy  is  enclosed. 


RTC  cf'Tciala  have  agai.i  ccncacned  ^Sivia — rTTire  rcilowi.'*.g  a.n 
"CIA  requeat  upon  them  by  acae  aenber  ci  rbe  Lirtle  SccJt  aadia. 

RTC'a  contacrz  wirh  ua  was  tc  detar^i.-.e  t^.e  pcs.ticn  cf  this 
cJfice  regarding  their  reapcnae  tc  the  FCIA  request.  Specifically, 
STC  wanted  to  tenow  ii  a  prcducticr.  cf  raierral  dccu^e.nts  would 
affect  cur  inveatigation. 


The  purpcae  of  this   letter 
ccnfuaion. 


to  clarify  any  possible 


?iLr»"t,  w«  hav«  no  investigation  cngoi.-.g.  Second,  we  have 
inforaedl  KTC  of  tiila  and  further  suggested  they  should  follow  the 
appropria't*  TOJX  lav  in  responding  to  the  request.  I  believe  this 
RTC  rnqnl>^  malea  it  appropriate  for  ^*  r^s — advi^ae  you  as  to  the 
preaent:  a-tarui~oC  the  above  referral^ 

Cut  poaitlon  aa  related  in  the  enclosed  letter  of  October  16 
is  self-explanatory.  Aa  previoualy  ir.dtc-yirmei  '.r — s««a«>  prudent 
that  a  liarted  preliaineLry  investigation  of  allegations  pertinent 
to  Mr.  and  Mra.  McOougal  and  Ma.  Anapaugh  should  be  considered. 
The  taJcinq  of  302 's  from  these  individuals  should  deteraine  wnether 
there  is;  aerit  tc  substantiate  further  i.^vestigatian. 
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?ac«    2 

January   :~_^  1393^ 

/ 

I  b«li«v«  this  oCfica  has  a  ccnriict  of  interest  in  ccnducting 
an  'nvest-igaticn  or^  aiT--indicta«nc  against  these 
•nd*Cidua/l3.  Prev><W8  prosecution  of  Mr.^tcOaugal  and  two  other 
defendants  resulr.d  in  a  not  guilty  verdict.  ^everai\aiiegaticn3 
succestinq  cortical  prosecutions  were  aada  during  vthe  tr.al. 
-^Istt  were  patently  false  but  a  second  investigation/prosecution 
could  easily  give  the  app«arance  of  inappropriate • activation  Sy 
this   office. 


decision 


I   would   appreciate   and  •x^mc^      that   any 

indictaent,   prosecution   or  declinatiom  be   the 
'f    the  Departaent  of  Justice.   :  have  resigned  ay 


investigation, 
responsibility 

oo 


osit'on  as  United  States  Attorney  effective  March  1,  1993,  and  aa 
eoarati.ng  set-/ice  with  the  Deparraent  of  Justice  that  date.  - 
111  b«  happy  to  transfer  the  a;rc  war)q:apers  or  aaXe  thea  avai-ab.e 


for   your   reviiw. 


3«st    Secards, 


.£/UUJ^ 


U-2S    A.  -SAifKS 
United   Stat 


C3/bw 
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U-S.  Dep*rment  ot*  Jurccs 
fficc  of  the  Dcpury  Anorr.cy  Gsr.erii 


t  Onu*  Aaortvr  Cc«ffil 


MEiORAMDCH  TO:   John  C.  X««n«y  ' 

Acclni;  AisisCAr.t  Xt^srrs^y  G«n«ral 

'    rxCH:   Douclai  M.  Tr^zimr^^ 

1  Associira  3«puty  At^crnay  G«n«ral 

\   >  aX:   Racuial  by  rha  U.S.  Xrtamay'i  CitLza 
'.   \      Jor  t^«  E*«rern  Siitrici  ai   Xr)car.«aa  on.'  a 

W 

*ni«  attac^d  r«cusal  pacJcaga    is    isrvfCrdad   Jcr  your^«vi«w 
and  racaaaendvrlsn.      T^anJca.  ■ " 


At-aci:=«nr 


00  1484 


6S6 


^- 


ILS.  Depanin«n(  of  Justice 
CriminaJ  Division 


JI-:.L<i':*D:GC2ac:lrt:    - 

T;,psc:  3/2^93    ^-  -    " "    "  • 


HZXPRAWPITM 


FSOM:; 


SUBJiCT: 


Douglas   N.    Frazier 

Associate   Deputy   Attorney   General 

JohnC.    Ke.neybl'^^h^    U^^ 
Acting  Assistant   Attorney   General 


Recusal   by   the   U.S.    Attorney's   Office   for   the/Eastern 
\       i    District   of  Arkansas   on   a   Resolution  Tr'jst.  Corporation 
\  Referral'. 

\       \  / 

The    attached    rec:3Sal    package    was    f orvarded  /for    review    from 

your  otricexoa  February  18,    1993.      We  have  reviewed  the  imaterial  in 

the  pacJca^ge  aid  have  concluded  that  there   is  no^'^identifiable  basis 

tor   recusa'l   bj   the   United   States   Attomey^j^-^urther ,    we^oi^ouid  not 

cjuestion     a\decision     by     the     United     States     Attorne^__to     decline 

further    substantive    action    on    the    referral-       X~'copy   of    the    Fraud 

Section's    neaorandua    sxianarizing    our    review    is    attached    for   your 

use  and,    should  you  decide  it  is  appropriate,    for  forwarding  to  t.'ie 

United   States  Attorney' s   Office    in   Little   Rock. 

Attachments 


Rends 
Seczzsxi  QxLiL 
Ejosc.  Sacr; 
Keggy      j    1 

Mitauell   '     V 
B-anch        i 


^\ 


(){-:^.f\^^ 
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L^.  Deparnnect  of  Justice 


MZMORAyPCM 


yROM: 


R2: 


GERAX. 
CHIEJy 
rRJkUn    SECTION 


XXCOOCGALL 
TRIAL  ATTORNEY 


RESOLUTION  TRUST  CORPORATION  CRIMINAL  REFERRAL  NO.  CO 00 4, 
DATED  AUCUST  31,  1992,  NAMING  JAMES  B.  MCDOUGAL,/  SUSAN  H. 
MCDOUGAL  AND  LISA  ANSPAUGH 

\   \ 
DATE:   FEBRUARY  23,  19  9  3 


This  menorandun  responds  to  your  reque^:£-^hat  a  review^  of  the 
captioned  cri'kin'a.l  referral  be  undertaken  and  ^  pi-aJ-iTni  nary 
recommendation  \jaade  regarding  further  investigation  and 
prosecution.  T!ie  referral  names  JAMES  B.  MCDOUGAL  (an  officer, 
director  and  shareholder  of  the  former  Madison  Guaranty  Savings  & 
Loan  of  Little  Rock,  Arkansas) ,  SUSAN  H.  MCDOUGAL  (a  director  and 
shareholder  of  Madison  Guaranty  and  the  wife  of  James  B.  McDougal) 
and  LISA  ANSPADGH  (a  business  associate  of  the  McDougals)  as 
persons  suspected  of  criminal  violations.  Ref.  at  2 , 3  and  4.  The 
author  of  the  criminal  referral,  Laura  Jean  Lewis  (Criminal 
Investigator) ,  also  identifies  Governor  (now  President)  BILL 
CLINTON,  _HILLAR5  RODHAM  CLINTON  and  Arkansas  Lieutenant  Governor 
(now  Governor)  JIM  GUY  TUCKER  as  witnesses.  Ref.  at  18.  Further, 
the  author  of  the  referral  makes  allegations  concerning  former 
Senator  il.',  WILLIAM  FULBRIGHT  but  does  not  name  Fulbright  among  the 
persons  puspceted  of  criminal  violations.  Ref.  at  7r8,\l2  and  14. 


A.  SCOPEi  or  REVIZir 

In  prejiariag  this — monorandua, — the — folluwing — docuneTTts  were 
reviewed:  /(l)  RIC  Criminal  Referral  No.  C0004,  dated  August  31, 
1992,  (2)  Letter  dated  September  1,  1992  from  L.  Richard  lorio,  RTC 
Field  Investigations  Officer,  to  Charles  A.  Banks,  United  States 
Attorney i_f or  the  Eastern  District  of  Arkansas,  (3)  Letter  dated 
October  16,  1992  from  Charles  A.  Banks  to  Don  Pettus,  Special  Agent 
in  Charge,   Federal  Bureau  of  Investigation/Little  Rock  Field 
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Office,  and  (4)/Letter  dated  January  27,  1993  from  Charles  A.  Banks 
to  Donna  HenruMian,  Office  ofLegal  Counsel /Departaent  of  Justice. 
None  of  the  ^ransaction^Jr-xtficuments  described  in  the  fiBf  erral  were 
provided  or  review^d^  Accordingly,  all^^^re^ferences  in  this 
BemorandUBV  to  factljal  allegations  or  claims  arV^^based  ^fiolely  on 
statements  included  in  the  referral. 


B.     CRIMIKAL    VIOLATIONa    ALLZGED 

The  autihor  of  the  referral  cites  conspiracy  (18  U.S.'.C.  \   371), 
_aisapplicatlon  (13  U.S.C.  S  657)  and  bank  fraud  (18  U.S.C  Sil344] 
as  suspected  violations.  Ref.  at  1. 


C.  StJMMXRY  or  7XCyjAL  ALLBGATIONS 

\   \ 

According  to  the  referral,  James  and  Susan  McDbugal  were 
shareholdersN and  directors  of  Madison  Guaranty  Savings/and/ Loan  of 
Little  Rock, \  Arkansas.  James  McDougal  is  also  ider^ified  as  an 
officer  ofXthe  institution.  The  extent  of  the  McDjougal^'  equity 
interest  iny  Madison  Guaranty  and  the  office  or^f  f  icesi  held  by 
James  McDougaJ.  are  not  specified  in  the  ref erra>r  Lisa  Anspaugh  is 
identified  as"^  business  partner  of  Susan  McBdugal  who  assisted  Ms. 
McDougal  in  bookkeeping  for  various  businoTi  antitieb.^  wiiile  no 
specific  information  is  provided,  the  facts  alleged  in  the  referral 
suggest  that  the  McDougals  were  also  active  in  real  estate 
development  at  the  time  of  their  association  with  Madison  Guaranty. 

The  referral  is  focused  on  the  activity  in  the  demand  deposit 
accounts  maintained  at  Madison  Guaranty  by  the  McDougals  and  a 
group  of  business  entities  allegedly  under  their  control  during  the 
period  February  1984  through  July  1987.  The  author  of  the  referral 
alleges  that  various  transfers  of  funds  among  these  accounts,  often 
involving^  the  creation  or  funding  of  overdrafts'^  constituted 
criminal!  activity.  The  author  specifically  cites\ "unauthorized 
loans,  check  kiting,  possible  forgery  (or  at  the  Very  least, 
extensive  \  use  of  unauthorized  signatures)  ;  \  potential 
nisapproprJAtion  of  funds,  possible  illicit  campaiqrtxontributions , 
diversion  of  loan  proceeas,  and  potential  bank  fraud",  Ref.  at  5. 

In  support  of  these  allegations,  the  author  of  the  Veferral 
describes  some  76  banking  transactions,  nearly  all  involving  the 
making,  presentment  or  payment  ot  checks  by  one  of  the  McDougals  or 
by  business  entities  associated  with  the  McDougals.  Ref.  at  6  -  17. 
Based  solely  on  this  information,  it  would  appear  that  the 
McDougals  'regularly  issued  checks  on  Madison  Guaranty  accounts  with 
insufficient  funds.  Once  payment  was  made  on  these  checks,  the 
resulting  overdraft  would  often  be  funded  by  a  check  drawn  on 
another  McDougal  account  at  Madison  Guaranty,  whic.*!  frequently 
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created  yet  another  overdraft  in  the  second  account.  Notations  on 
some  of  the  cliecJcs  suggest  that  they  reflected  \oans  from  one 
entity  under/the  control  of_J: ha  MrPoijggls  to  anothez\or  to  one  of 
the  McDougals  individi;AiTyT 

The  referraViturther  suggests  that  many  of  €he  checks  bearing 
the  signature  o^one  of  the  McOougals  were,  in  fact\  signed  by  the 
other  McDougajf  or  by  Lisa  Anspaugh.  The  referral  cites  no 
evidence,  however,  that  any  instruments  were  executedy  in  the  name 
of  an  authorized  signer  without  permission.  The  referral \further 
notes  a/' check  in  the  amount  of  $3,000,  drawn  on  a  personal  'account 
of  Mr.  and  Hrs,  McOougal  and  dated  April  4,  1985,  which  was  aade  to 
the  order  /of  the  "Bill  Clinton  Campaign  Fund".  This  account 
allegedly  Carried  an  overdrawn  balance  at  the  tine  the ! check  was 
written!  which  continued  for  approximately  3  0  days.  Ref.  at  11. 
On  the  same  date  a  second  check  in  the  amount  of  $3,000,  payable  to 
Madison \Guaranty,  was  drawn  against  one  of  the  McOougalsr'  business 
accounts.   \Ref.  at  £.  Other  than  the  alleged  overdrafts,  the 

signif  icancie  of  these  checks  to  any  theory  of  criminal /activity  is 
not  clear,^.  \In  addition,  in  several  instances,  the  anthor  of  the 
referral  alleges  that  $15.00  overdraft  fees  were  charged  by  Madison 
Guaranty  to  MfcDougal  accounts  but  were  subsequently'  cancelled. 

\  \  ^  \ 

The  autKorNof  the  referral  also  alleges^fchat,  "the  McUougal's 

[sic]  clearly\di\erted  funds  from  their  p^.adison  GuarantMl  home 

purchase  and  improvement  loan  of  $351,502-; — funded  In  2/85 ,  for 

other  purposes" .Ref .  at  7.  The  referral  specifically  alleges  that 

more  than  $100,000  was  "diverted"  to  the  repayment  of  other  loans 

then  due  from  the  McDougals  to  Madison  Guaranty.  Ref.  at  7  and  10. 

No  evidence  is  offered,  however,  that  any  false  statement  or  entry 

was  made  by  either  of  the  McDougals  or  Ms.  Anspaugh  in  connection 

with  the  hone  loan  or  that  the  improvements  to  be  done  on  the  home 

were  not  completed. 

D.  ALLgGXTIOWS  RELATINQ  TO  CLiyTOMS  AJTO  7OT.BRIGHT 

The  author  of  the  referral  lists  President  Clinton  and  Hillary 
Rodham  Clinton  as  the  first  two  of  six  ".  .  .witnesses  wha  might  have 
informatiion^^jf  the  suspected  vinTarinn". — Ref  . — at--i3  .  ^No  factual 
claims  can  b«  found  in  the  referral  to  support  the  desig^nation  of 
Mr.  or  Mts.  Clinton  as  witnesses. 


Other  than  the  campaign  rant- ri  hui-i  nns, — cited — aibove,  the 
referral!  s<implY  identifies  the  Clintons  as  anong,  "[t]hose  who 
allegedly/  stood  to  gain  the  nost  from  these  numerous  and 
questionable  inter-account  transactions".  Ref.  at  5  and  17.  This 
claim  isi  hased  upon  the  implication, by  the  author  of  the  referral 
that  the-'Clintons  may  have  invested  in  one  or  more  real  estate 
ventures  undertaken  by  the  McDougals.  Ref.  at  5.   Citing  newspaper 


690 


GZRJLLI}  S.  MCDOWELL 
y»bru«r7  23,  1993 
Pag*  4 

referencas,  thC/aruthor  also  speculates  concerniftq  a  $25,000  chec)c 
issued  by  one  pi  the  McOougal  entities  in  March  I9i5,  stating  that 
"...this  could  have  been  the_  tiae  f raae  in  which  Whitewater  (the 
McDougal  business  entity>--v*s""conductin^~-tEAnsactions  Regarding  the 
house  that/ was  alleigedly  purchased  and  subsequently  'sold  by  Ms. 
Clinton" ./ Ref.  ^t^  13.  No  other  infomatiolv  regarding  this 
speculation  is  contained  in  the  referral.         \     \ 

/     /  \    \ 

Siailarly,  several  references  are  found  in  the\  referral  to 

former  Senator  J.   Williaa  Fulbright  as  a  principal  of  aXcorporation 

named  "EarHh  Movers,  Inc."   Ref.  at  7-3,  12  and  14.   The  referral 

describes  two  ciecJcs  drawn  against  McDougal  accounts  in  April  and 

May,  198  5 ,  /totalling  550,000,  which  were  aade  or  endorsed!  to  the 

order  oif  Earth  Movers,  Inc.   One  of  these  checks,  in  thei  amount  of 

330,0001,  was  issued  by  one  of  the  McDougal  entities!  to  James 

McDougal,  endorsed  by  McDougal  to  Earth  Movers,  then  useid  by  Earth 

Movers  ito  i  purchase  a  Madison  Guaranty  cashier's  c.hecJcl    The 

referral  states  that  the  530,000  cashier's  check  had  not  been 

located.  \   Other  than  creating  or  increasing  overdrafts/  in  the 

subject  accounts,  facts  suggesting  the  significance  of  , these  checks 

or  the  implied  ijivolvement  of  Fulbright  in  t.he  McDougals'  financial 

affairs  ar^  not  provided  in  the  overdraft. 


The  referral  provides  substantial  factual  support  for  the 
assertion  that  Mr.  and  Mrs.  McDougal 's  conduct  may  have  constituted 
a  breach  of  fiduciary  duty,  abuse  of  position,  and  self-dealing. 
The  referral  does  not  provide,  however,  factual  allegations 
sufficient  to  establish  the  elements  of  any  of  the  criminal 
statutes  used  in  the  prosecution  of  bank  fraud  cases  (13  U.S.C.  SS 
215,  656,  657,  1005,  1006,  1014,  1344  or  1956). 

The  author  of  the  referral,  for  example,  repeatedly  alleges 
"check  kiring"  on  the  part  of  the  McDougals.  Check  kiting  involves 
the  use  of  accoujits  at  two  or  more  financial  institutions  to  obtain 
interest-free  laans  by  taking  advantage  of  the  time\ required  to 
complete!  tihe  check-clearing  process.  The  conduct  described  in  the 
referrall,  'fagvever,  is  almost  fully  limited  to  tjxe  is-suance  and 
deposit  1  of  checJcs,  drawn  on  accounts  with  insufficient  funds, 
within  Mladison  Gaaranty.  While  the  issuance  of  such  "bad  checks" 
may  constitute  a  violation  of  state  law,  it  is  generally^  outside 
the  scope  of  Federal  prosecution. ) 


Moreover,  tie  referral  does  not  include  allegations  of  conduct 
suggesting  a  leiel  of  criminal  intent  necessary  to  satisfy  that 
element  |df  any  of  the  principal  Federal  bank  fraud  statutes. 
Misapplication  of  funds,  (13  U.S.C.  SS  656  or  657),  limited  to  bank 
insiders,  requires  that  the  act  be  done  "willfully",  defined  as 
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voluntarily  a/i^  purposely,  with  the  specific  intentXto  disobey  or 
disregard  the  law.  Fif5h--€±reuit  PaCrgrrKJurv  Instructions  at  51. 
The  general/bank  frajKTstatute  (18  U.S.C.  s"~>3<44)  requires  that  a 
scheme  or/  artifice  be  executed  in  an  effort\to  defraud  the 
institution  "Icnowingly" ,  defined  as  voluntarily  or\intentionally , 
not  because  of /mistake  or  accident.  Fifth  Circuity  Pattern  Jurv 
Instructions  ^t  49,  The  false  entry  statutes  (13  U.'S.C.  \SS  1005 
and  1006>)  ,  also  limited  in  scope  to  bank  insiders,  require  that  the 
false  emtry/  be  mada  "with  intent  to  defraud"  tha\  financial 
institution^  defined  as  the  intent  to  cheat  or  deceive\  the  bank. 
Fifth  Circudt  Pattern  Jurv  Instructions  at  130.        \ 

I    /  II 

The  absence  of  facts  establishing  criminal  intent  on  the  part 
of  the  McOougals  argues  persuasively  against  the  initiation  of  a 
criminal  investigation.  Further,  the  referral  does  not  claim  that 
any  specif it  loss  to  the  institution  resulted  from  the  McDDugal's 
checking \  account  activity.  Ref.  at  19.  The  payment'  of;  checks 
drawn  against  deficient  balances  and  the  waiver  of  overdraft  fees 
are  common,  i^  improper,  accommodations  regularly  extended /by  banks 
to  substantial  customers.  The  referral  does  not  allege  that  this 
account  acSivijiy  was  not  correctly  reflected  oiv^the  books  and 
records  of  Madison  Guaranty  or  in  reported  to  J=^deral  regulatory 
agencies. 


It  should  aiso  be  noted  that  James  B.  McDougal  was  Apparently 
indicted,  tried  and  acquitted  in  1988  or  1989  in  connection  with 
his  involvement  with  Madison  Guaranty.   Ref.  at  2;   Letter  frcw 


Charles  A.  Banks.  United  States  Attorney,  to  Don  R.  Pettus .  Special 
Agent  in  Charge,  dated  October  16,  1992.  No  details  relating  to  the 
previous  prosecution  of  McDougal  have  been  provided. 

Finally,  no  facts  can  be  identified  to  support  the  designation 
of  President  Bill  Clinton,  Hillary  Rodham  Clinton  or  Governor  Jim 
Guy  TucJcer  as  material  witnesses  to  the  allegations  made  in  the 
criminall  referral. 


RBcammroxTTOM 


Basied  solely  upon  available  information,  and  in\light  of 
applicable  law  and  current  Fraud  Section  standards  for  prosecution, 
the  conduct  of  James  B.  McDougal,  Susan  H.  McDougal  and  Lisa 
Anspaughl  aS'^escribed  in  the  criminal  referral  does  not  appear  to 
warrant  the  initiation  of  a  criminal  investigation. 


\i 
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U.S.  Depariment  of  Justic;  -^ 

E.xecutive  Offic;  for  United  States  Attowieys 


Offic;  q(  the  Direc:ct 


DATE : 
TC  : 

FROM : 


\   \?i:rsuanz  -c  cur  cor.versaiicr.  cz  wur.e  . 
1993  ,.ar~ ached  :i.s  a  r.emcrar.curi  dazed      / 
March  \9 ,  1993,  recardmc  che  recusal  cf/the 
United  ^Staces  Aricrr.ey's  office  fcr  ~j^-e 
Easzerr.  3i5tri~~  cf  Arkansas  cr.  a--?^esclu~  :.cr. 
Trus'^  ^rz3ora"icr.  referral.   -''  .aac; ^  ^r;-- •  gs 


>/ 


"nis  crrice  cr  ycur  Gec:.sicr.  recarzir.c 
nar~er.  If  ycu  .-.ave  ar.y  questiicr.s.  yci 
reach  .T.e  at  514-4024. 
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cc  diuiiiin^  Room  1019 
I  Jt  Fc-J\syivtjrua  A  \'<ruje,  .V.  rV 


MZMORANDIJM    ?CR: 


THRU : 


Stuart  M.  Gerson 
Acting  Attcrney  General 

Dcuglas  N.  Frazier 

Principal  Associate  Deputy  Attcrnev  General 


FROM:   Anthony  C.  Mcscato 
Oirsctcr 


SUBJECT; 


\ 


Recusal  by  the  Uni 

for  the  Eastern  Di 
SescLuticr  Trust  C 


ted  States  Attcr 
strict  cf  Arkans 


ney  '  s-  c: 
as  on  a 


■Da-a^~ 


The  attachedMetter  from  Uni 
Banks,  Eastern  Du.s'tr:.ct  of  Arkans 
conflict  of  interas^  m  pursu:.ng 
Mr.  and  Mrs.  McOcugal  and  a  Ms .  A 
check  kiting,  misuse  of  position, 
conspiracy.  Mr.  Banks  requests  t 
deterai.ne  the  prosecutive  aerit  c 
United  States  Attorney's  office  h 
Mr.  McDougal  and  two  other  indivi 
charges  a.nd  they  were  found  not  g 
Corporation  (RTC)  has  forwarded  n 
the  United  States  Attorney's  offi 
consideraCion.  As  stated  acove, 
same  patterns  of  activity  for  whi 
found  not;  g;uilty,  but  present  dif 


ugn  for  all 
k  fraud,  fc 
the  Cepartr. 
is  matter. 
revicusly  p 
s  m  late  1 
y.  The  Res 
nd  addition 
n  September 
second  refe 
hese  i.ndivi 
nt  transac 


egec 
rge: 
ent 
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ros« 
933 
olut 
al  ; 

2  , 
rra 
dua 
■  on 


on  si-iia: 


_1592, 
1-  invol 
Is  have 


ves 
be« 


Mr.      R;=in>-^    bgl  -i  avpq     h  '  ;^     n'^^^rp     ■;hnn1<-!     nol-     hp     i -■-t.-i  r/o«i     i.o     t.he 

prosecutorial  determination  because  it  may  give  rise  to  the 
appearance  of  inappropriate  prosecutorial  motivation  by  his 
office.   The  matter  may  involve  President  and  Mrs.  Clinton\as 
witnesses.   Mr.  Bank?^  'itar.as  ir.  h'q  iprrgr  t.r.    th '  q  n-'^^a    "har. 
the  RTC's.  second  referral  of  September  2,  1992,  merits  a  "limited 
preliminary  investigation"  of  t.he  allegations  contained  therein. 

On  October  15,  1992,  Mr.  Banks  informed  the  ?,TC  bv  letter 
(attached)-  that  his  office  would  not  participate  in  an 
investigation  into  this  matter  prior  to  November  3,  1992.   He 
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stated  further  "  [,K^hat  after  such  a  lapse  of  t^ime  the  insistence 
for  urgency  in  /his  case  [by  the  RTC]  appears  to  ^uqcest  an 
intentional  or'' unintentional  attempt  to  inter^/ene  into  the 
political  princess  of  thej^pgeminq  pi-e&ltlential  election." 

It  is/our  under'standing  that  subsequent  tiKMr.  Banks 
October  199  2  response,  the  RTC  contacted  the  United  States 
Attorney'/s  office  regarding  a  Freedom  of  Infomation  Act  req-jest 
it  received  from  the  media  regarding  this  matter.   The  RTC 
^nqui'ed  how, release  of  any  information  may  affect  the 
investigation.   Mr.  Banks  related  to  the  RTC  that  therB  vais  no 
ongoingi  investigation  into  this  matter  and  advised  the  RTC  tc 
fellow  "the  appropriate  rOIA  law  in  responding  to  the  request" 
^see  letter  to  this  office)  .   iMr.  Banks  has  resigned  as 
United  States  Attorney  effective  March  1,  1993. 

Also  attached  are  cooies  of  Urgent  Reports  prepared  by  this 
office  dated  October  7  and  20,  1992,  notifying  the  Department 
that  the  RTC  referred  this  matter  to  the  United  States  Attorney's 
o'-^-'ice.   The  RTC  referral  itself  is  also  included. 


v^^-^TTT^  SHOtlLOXREMAIN  IN  USAO: 

\  \ 
lOiTTER  AND  FI2.£S^SKOUL0  HZ  REF 


OTHER : 


Stuart  M.  Gerson 
Acting  'j^torT^oy  Conan' 


Date 
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D  E  ?  ARTME2iI_QE_JUST  I C  E 
EXECJTIVE    SECRETARIAT    HISTOS^~~SJ 


TA    SHEET 


From:       MCTJHORTER, /LAURENCE    S.,     DIRECTOR,     EOA 

To  :  AG  .  ,     DAG  VaSG 

Date  Received:/  10-07-92  ^ — ft 

Subject  &  Datsf         ^^^^"^ 

10-07-92  "SEf/SITIVE"  >fEiMC  ATTACHING  A  COPY  OF  A  ^B^ERRAL 

RECEIVED  BY/THE  U.S^ ATTORNEY ' S  OFFICE  FOR  THE  EASTERN 

DISTRICT  OF/ARKANSAS  FROM  THE  RESOLUTION  TRUST  CORPORA:riON 

CONCERNING  'APPARENT  CRIMINAL  ACTIVITIES  INVOLVING  A 

SAVINGS  AND  LOAN  ASSOCIATION. 


DD:  NONE 
ControiX*:  X9210071475. 


Referred/  To 

Date: 

(1) 

OAG;  1 

10-07-92 

(2) 

I 

(3) 

(4) 

INTERIM  BY: 

Sig.  For:\ 

NONE 

Remarks 

CC  INDICATED  FOR  Xr^lM,  OPC. 
INFO  CC:  ODAG  ^^PSAELSON). 
(  1 )  FOR  INF0RMAT"ION\ 

LIMITED  DISTRIBUTION. 

(SEE  E.XEC.  SEC.  92102115319.) 


Referred  To 


(5) 
(6) 
(7) 
(8) 


DATE: 

Date  Released: 


SPEC: 

PRTY: 

IS 

OPR: 

EH2 


Other  Remarks: 


FILE:  REPORTS/DOJ  URGENT-SENSITIVE 


REMOVE  THIS /CONTROL  SHEET  PRIOR  TO  FILING  AND  DISPOSE  OF  APPROPRIATELY 


0  11458 
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Memorandum 


^^ 


George  J.    Teirviiliger,    III 
Deputy   Attorney   General 

'    / 

Wayne  A.  Budd 

Associate  Attorney  General 


Laurence  S.  McWhorter 

Director 

Executive  Office  Vor 

United  States  Attcrnevs 


Desicnatiion:   Criminal  Matter 

\.   \ 

ritv  ^Classification 


Securi 


Sensitive 


\ 


Oriainaring  Unit:   Office  of  the  United  States  Attornery 
Eastern  .District  of  Arkansas 
Little  Rock,  Arkansas   722C 


Clarif icationxand  Fo11ow-ud: 


Mac  Dodson 

First  Assistant  U.S.  Attorney 
Eastern  District  of  Arkansas 
Little  Rock,  Arkansas   72203 
FTS:   (501)  324cl52( 


Main  Justice  Familiar  with  the  Matte 

tavhed  is  a  copy  of  a  referral  received  by\the  \ 
i^At^tirney '  s  office  for  the  Eastern  District,  of  '  \  . 
1  the  Rasolution  Trust  Co-rporation  concerning     \ 
inal\^tlsvities  involving  Madison  Guaranty  Savings  i 
the  belsiefNsf  the  United  States  Attorney's  office  \ 
investig^c^tio^Kinto  this  matter  is  warranted/.   Thisi 
ng  brought^to  your  attention  because  Governor  Bill' 
is  wife  Hillary  C>inton  are  listed  as  witnesses  who 
rmation  regarding  th^^^-syspected  crimin>^  activities. 


|Robert\S.  Mueller,  III 
Assistant  Attorney  Genera 
Criimsial  b4,vis  ion 


rector 
Lcy  & 
Communications 
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u  1992 


Laurence  S.  McVhorrer 
Direc-iror   \    \ 
Executive  Office  for 

United  States . Attornevs 


Referral/  from  the  Resolution  Trust 
Corporation 


William  P.  Barr 
Attorney  General 

/ 

G«orga  J.  Tervilliger,  III 
Deputy  Attorney  General 

Wayne  A.  3udd 

Associate  Attorney  General 

Designation:   Criminal  Matter 

Security  Classification:   Sensitive 


Oricinatinc  Unit:   Office  of  the  United  States  Attorney 
\   \        Eastern  District  of  Arkansas^'' 
Little  Rock,  Arkansas   7^.203 

Clarificati'^aji  and  ?ollov-up: 


Charles  A.  3an> 
United  States  Attorney 
Eastern  District  of  Arkansas 
Little  Rock,  Arkansas   72203 
ITS:   (501)  324-5263 

Attorneys  in  Main  Justice  Familiar  with  the  Matter:   none 

Synopsis:   This  is  an  update  to  the  previous  Urgent  Report  dated 
October  7,  1992  (copy  attached).   Also  attached  is  a  copy  of  a 
letter  from  United  States  Attorney  Charles  A.  Becnks,  Eastern 
District  of  Arkansas,  to  Don  Pettus,  Special  Agent-in-Charge, 
Federal  Bureau  of  Investigation,  regarding  a  referral  from  the 
Resolution  Traat  Corporation.   The  referral  involves  Governor 
Bill  Clinton  and  his  wife  Hillary  Clinton  who  are''  listed  as 
wirnf^nfia-- nnd  :nny  h^'"'"  i  nf  ,v<'^w.>»- ■' ,  n  .mj^rrii.'wj  Lirr^or-rcx^    criminal 
activities  by  Madison  Guaranty  Savings  &  Loan.        \ 


Attachments 


\ 


cc:      Rob«rt  S.  Mueller,  III 

Assistant  Attorney  General 
.,^  Criminal  Division 


Paul  McNulty 
Director 

Office  of  Policy  and 
Communications 


P  n  '-  h  ^  7 
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U.S.  DeparlmenI  of  Justice  ^^-. 

Executive  Office  for  United  States  Attorneys 


{/"    .      \ 


Office  of  ihe  Dirtutor 


Washington.  DC.  20530 


DATE: 


>^-5<; 


June  3,  1993 


\ 


of  June 


TO:   Douglas  N.  Frazier 

Associate  Deputy  Attorney  General 


i    \  FROM:   Deborah  C.  Wesrbrcd 
\^   \        Legal  Counsel 

\  \ 

^  Pursuant  to  our  conversation 
\15S^3  ,  at.tached  is  a  meniorandum  da 
Harcl^.  19,  199  3,  regarding  the  rec 
Unutea,  States  Attorney's  office  f 
Easu-e-fn  District  of  Arkansas  on  a 
Trust  Corporation  referral.  Plea 
this  office  of  your  decision  rega 
matter.  If  you  have  any  ques-icn 
reach  me  at  514-4024. 
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?: 


ECUS  A 


JCX .  L';.' :  MD :  G5(;j  ga: :  ire 
Typai  3/2/^3 


IJ.o.  Departmeni  of  Justice 
Cnminal  Division 


Lirr  iLi  uT  L&GAL 


/luuuoi  Attorney  Gcoeril 


IfuAinron.  DC.  ':OiJO 


MAR  19  i^ 


MEMORANDUM 

/ 
TO : 


FROM: 


SUBJECT: 


\ 


Douglas  N.  Frazier  \    \ 

Associate  Deputy  Attorney  General  \    \ 

John  C.  Keeney  0\  '^  \    ^-  \    j 

Acting  Assistant  Attorney  General  |    I 

I    I 
Recusal  by  the  U.S.  Attorney's  Office  for  the  Eastern 
District  of  Arkansas  on  a  Resolution  Trust  Corporation 
Referral.  /    ;' 

/ 


Tiie  attached  rectftal  package  was  forwarded  for/  review  from 
your  office  on  February  18,  1993.  We  have  reviewed  the  material  in 
the  package  and  have  concluded  that  there  is  no  idrsntif iable  basi^- 
for  recusal  by  the  United  States  Attorney.  Further,  we  would  noc 
question  a,  decision  by  the  United  States'"  Attorney  to'^^decline 
further  substantive  action  on  the  referral.  A  _copv  of.,  the  Fraud 
Section's  memorandum  summarizing  our  review  is  atta';hed  for  your 
use  and,  should  you  decide  it  is  appropriate,  for  forwardi.ng  to  the 
United  States  Attorney's  Office  in  Little  Rock. 

Attachments  k^ 


Records        ,^  ,,  \ 
Section  Chnn.  ^--.     N 
Eicc.  Sact.  i 

Keeiey  i  \ 

UrgaTsn        j 

ItDouell         I 
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( 1) 

DAG;FRAZIE?. 

02-11-93 

I  - ) 

CRM;KEENEY 

02-19-93 

(3) 

(4) 

INTERIM  3Y: 

Sig.  For: 

ACTING  AG. 

.^.-DEPARTMENT  CF  JUSTICE: 
EXECUTIVE  SECRETARIAT  CONTROL  DATA  SHEE1 


From:   MOSCATO,  ANTHO^^/  C,  DLRECTCR,  EOA 

To:     ACTTNG  AG.  (THRU:  ODAG/FPJ>iZIER )  ODD:  02-17-93 

Date  Received:   02,-€9-93    Date  Due:  02-24-93    Control  !t ;  X93021101-53 

Subject, &  Date 

02-09-93  MEMO  REGARDING  A  RECUSAL  BY  THE  U.S.  ATTORNEY'S 

OFFICE  FOR  THE  EASTERN  DISTRICT  OF  ARKANSAS  ON  A  RESOLUTION 

TRUST  CORPORATION  REFERRAL;  WITH  ATTACHMENTS;  THRU  ODAG/ 

FRAZIER;  FOR  AG  COMMENTS  AND  SIGNATURE. 

SEE  E.S.  92102115319  AND  92100714754  CONTROL  SHEETS  ATTACHED 

Referred  To:    Date:              Referred  To:    Date: 

(5)  W/IN: 
(6) 

(7)  Fr<TY: 

(8)  1 
DATS:  OPR: 
D.it3    Released:  KIM 


Remarks  _ 

(1)  FOR  ODAG  TO  INITIAL  ON  THE  "THRU"  LINE.  RETURN  THRU 
EXEC.  SEC. 

(2)  W/MEMO  FROM  ODAG/FRAZIER  TO  CRM/KEENY  DATED  02-13-93 
REQUESTING  REVIEW  AND  RECOMMENDATION.  RETURN  THRU  EXEC. 
SEC.  ROOM  4400-AA.   EJ  ~~~~~~-  _. 


Other  Remarks: 


OLA  CONTACT: 

DF  FOR  CONCURRENCE  2/12/93 

FILE:  CONFLICT  OF  INTEREST 


REMOVE  THIS  CONTROL  SHEET  PRIOR  TO  FILING  AND  DISPOSE  OF  APPROPRIATELY 
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U.S.  Department  of  Justice 

Office  of  the  Depury  Anomey  General 


Aiuxiitc  Deputy  AltorrKy  G«ocral 


Washinmi^n    D  C    :0530 


FebiTuary  18,  1993 


MEMORANDUM  TO:  John  C.  Keeney 

I    /  Acting  Assistant  Attorney  General 

1    iFROM:  Douglas  N.  Frazier^^ 

\         1  Associate  Deputy  Attorney  General 

\  RE:  Recusal  by  the  U.S.  Attorney's  Office 

\   \  for  the  Eastern  District  of  Arkansas  on  a  / 

\   \  Resolution  Trust  Corporation  Referral 


The  attached  recusal  package  is  forwarded  for  your  review 
and  recommendation.   Thanks. 


Attachment 

X 


u  0  1 
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U.S.  Department  of  Justice 

Execunve  Office  for  Uniied  Sraies  Anonieys 
Office  of  the  Direcior 


MEMORANDUM    FOR: 


^fain  Jusvce  BuikLn^  Room  I6f9^^ 
lOih  <i  Pmnn-li-arua  Avaiuc.  N  W 
^Woitmpon.  DC    205 JO 


:ca 


Stuart  M.  Gerson 
Acting  Attorney  General 


:glas  N.  Frazie^ 

Associate  Deputy'^t Forney  General 


nthony  C.  PiC 
irector  / 


/ 


Recusal  by  the  United  States  Attorney's  office 
for  the  Eastern  District  of  Arkansas  on  a  / 
Resolution  Trust  Corporation  Referra'f 


The  'att^hed  letter  from  United  States-  Attorney  Charles  A. 
Banks,  Eastern  District  of  Arkansas,  asserts_his— oJ^fiee-fras  "a 
conflict  of  interest  in  pursuing  a  possible  prosecution  of  a 
Mr.  and  Mrs.  McDougal  and  a  Ms.  Anspaugh  for  alleged  check  fraud, 
check  kiting,  misuse  of  position,  bank  fraud,  forgery  and 
conspiracy.   Mr.  Banks  requests  that  the  Depa^tz-.ent  of  Justice 
determirie  the  prosecutive  merit  of  this  matter:^  rhe,^ 
United  States  Attorney's  office  has  previously  prosecuted 
Mr.  McDougal  and  two  other  individuals  in  late  1933  on  similar 
charges  and  they  were  found  not  guilty.   The  Resolution  Trust 
Corporatio:i-N(RTC)  has  forwarded  new  and  additional  information  to 
the  United  States..  Attorney '  s  office  on  September  2,  1992,  for 
consideration.  xAs'stated  above,  the  second  referral  involves  the 
same!  patterns  of  actlyity  for  which  these  individuals  have  been 
found  not  guilty,  but  present  different  transactions.   ' 
i  \   '""x  '■' 

Mr.  Banks  believes"  his^ffice  should  not  be  involved  in  the 
prosecutorial  determination  because  it  may  give  ris^-  to  the 
appearance  of  inappropriate  prosecutorial  motiva.tion  by  his 
office.   The  matter  may  involV-e  Presiderrt~"aTid'T^rs .  Clinton  as 
witnesses.   Mr.  Banks  states  in^his  letter  to  this  office,  that 
the  RTC's  second  referral  of  September  2,  1992,  merits  a'' "limited 
preliminary^ investigation"  of  the  allegations  contained  therein. 

On  Octpbe-r  16,  1992,  Mr.  Banks  informed  the  RTC  by  letter 
(attached)  thatJ^is  office  would  not  participate  in  an 
investigation  into  this  matter  prior  to  November  3,  1992.   He 
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stated  further  "[]  ^tlvafafter  such  a  lapse^f  time  the  insistence 
for  urgency  in  t>irs  case  [by  the  RTC]  appears- --to  suggest  an 
intentional  or-  unintentional  attempt  to  intervene,  into  the 
political  process  of  the  upcoming  presidential  election." 


It/is  our  undersianding^hat  suBsequent  to 
October  1992  response,    the  RTC  contacted  the^tJnited  States 
attorney's  office  regarding  a  Freedom  of  InforTnabion  Act  r 


equest 


Mr.  Banks' 
Oc      '  ^  ' 

Attorney's  otlace  regarding 

it  received  from  the  media  regarding  this  matter.   The  RTC, 
inquired  how  release  of  any  information  may  affect  the     \ 
investigation.   Mr.  Banks  related  to  the  RTC  that  there  was'.no 
ongoing  investigation  into  this  matter  and  advised  the  RTC  t^o 
follow  "the  appropriate  FOIA  law  in  responding  to  the  reorues'^ 
(see  letter  to  this  office) .   Mr.  Banks  has  resigned  as  \ 
United/  States  Attorney  effective  March  1,  1993.  \ 

',   Also  attached  are  copies  of  Urgent  Reports  prepared  by  this 
office  dated  October  7  and  20,  1992,  notifying  the  Department 
that  the  RTC  referred  this  matter  to  the  United  States  Attorney's 
office\   The  RTC  referral  itself  is  also  included.      / 


MATTER  SHOULD  REMAIN  IN  USAO: 


/ 


MATTER    AND    F^LES    SHOULD    BE    REFERRED    TO: 


OTHEE 


Stuart  M.  Gerson-- 
Acting  Attorney  Gene 


Attachments 


•-  0  ^ 
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^misA 


U.S.  Department  of  Justice 

United  Sidtes  Anome\ 
Eastern  Dismct  of  Arkansas 


QT-rr.  T-  "\^ 

Pau  (}tf'cr  3ci  1229 

mil  FEB  -  I    P  3:  35"^"  ^•■'  ■"^''  --°^ 

oFFicz ,}ptE:crAriTrrrscT    ~-- ^ 


January  27,  19  9  3 


Ms.  Donna  Henneman 
Office  of  Legal  Counsel 
Executive  Office  for  U.S. 
Main  Justice  Building 
Washingfton,  D.C.   20530 


Attorneys 


\ 


RTC  Referral  C00G4 


\Re 


Dear  Mi 

\  \  ^.'-"         \ 

Thi^is  ^a  follow-up  to  my  letter  of  October  16,  1992,  whith  I 
believe  was^  previously  sent  to  you.   If  not,__a_copy^-is  enclosed. 

RTC  officials  have  again  contacted  this  office  following  an 
FOIA  request  upon  them  by  some  member  of  the  Little  Rock  media. 

n-  .  ^"-^- 

I  RTC's  contact  with  us  was  to  determine  "-the  position  of  this 
office  regarding  their  response  to  the  FOIA  requests  Sp&cif ically , 
RTC  wanted"\to  know  if  a  production  of  referral  documents  would 
affect  our  ihyestigation.  "\    \ 


this  letter  is  to  clarify  any  possible 


The  purpos 
confhsion.  l    \ 


First,  we  have,  noxinvestigation  ongoing.  Second/,  we  have 
informed  ETC  of  this  ^ajid  further  suggested  they  should  follow  the 
appropriat*  FOIA  law  in  responding  to  the  request.  I  believe  this 
RTC  inquiry  makes  it  appropriate  for  me  to  advise  you  as  to/ the 
present  status  of  the  above  referral^  ^^^ 


/ 


/ 

Our  position  as  related  in  "the  enclosed  letter  of  October  16 
is  self-explanatory.  As  previously^  indicated,  it  seems  prudent 
that  a  limited  preliminary  investigation-^of  allegations  pertinent 
to  Mr»,  and  Mrs.  McDougal  and  Ms.  Anspaugh  shouI3^ba  considered. 
The  takTng  of  3Q2's  from  these  individuals  should  determine  whether 
there  is  merit-tiO  substantiate  further  investigation. 
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Ms.  Donna  Henneman 

Page  2 

January  27,  1992 


I  believe  this  office_has  a  conflict  of  interest  in  conducting 
an  investigation^,,or'  presenting  an  indictment  against  these 
individuals.  Previous  prosecution  of  Mr.  McDougal  and  two  other 
defendants  resulted  in  a  not  guilty  verdict.  Several  allegations 
suggesting  political  prosecutions  were  made  during  the  trial. 
These  were  patently  false  but  a  second  investigation/prosecution 
coiild  easily  give  the  appearance  of  inappropriate  motivation  by 
this  office.  \    ' 

(  I  would  appreciate  and  expect  that  any  decision  of 
investigation,  indictment,  prosecution  or  declination  i  be  the 
responsibility  of  the  Department  of  Justice.  I  have  resigned  my 
position  as  United  States  Attorney  effective  March  1,  1993;,  and  am 
separating  service  with  the  Department  of  Justice  that  date.  I 
will  be  happy  to  transfer  the  RTC  workpapers  or  make  them  available 
for,  your  review.  / 

Best  Regards, 


CHARLES  A.  BANKS 
United  States  Attorney 


CB/bw 
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U.S.  Department  of  Jostice 
United  Sutej  Anomcy 
Eastenr District  of  Arkansas 


P'oa  O/Jia  Box  I12f 

Unit  KddcrAttgnim  nxa 
October   1&,    1992 
(Dictatad   10-14-92) 


Mr/.    Don  P«ttus 
Sp«cial/Xgent  in  Charg« 
F<ederai  Btireau  of  Investigation 
#2   Financial  Canter,    Suite  200 
Little   Rock,    AR      72211 

iRe:      RTC     Referral  No.    C0004 

beariKr.  Pettiia: 

\  \Thi«  is  a  followup  to  ay  prevloua  neeting  with  you  and  ny 
second  review  of  the  above  referencad  referral  with/  euppcrting 
do"cum«nt« .  ,/ 

^'   \  ■'''     '" 

At^the  time  we  aet,  I  explainad  to  you  »y  earioua  reservations 

aii-out  future  prosecutions  of  the  individuals  involv«d\  in  the 

referral..  \My  evaluation  of  the  referral^  indicates  th^t  there  is 

not  a  prosecutable  case  capable  of  being  prov_ei  fcayond  s  .-lancnable 

doubt  agaiJiat-' any  of  the  witnaases.  While  participation  of  jJOTae  or 

all  of  these  witnesses  certainly  suggests  poor  judgment,  possible 

conflict*  of  interest  or  ethical  infractions,  proving  specific 

intant  or  knowing  criainal  conduct  vculd  b«,-a^ro39Cutorial  burden 

that,  could  not  be  carried  beyond  a  rsasonable  dc>;i:t. 


Thev^nly  allegations  having  any  credibility  worthy" of  possible 
deliberation  for  investigation  exists  against  Kr.  andKr.s.  McDougal 
and  Lisa  ^Ah«paugh.  Even  these  allegations,  combisad  vith  Mr. 
McDougal 's  previous  acquittal,  his  present  aental  state  along  vith 
no  prosp«ct "of  Recovering  lost  monies  from  the  institution  have- 
serious  niegatiV«  attributes  for  a  successful  prosecution  of  these 
insiders.!      \.   \.  /      i 

I  aa;  now  advised^  tha^^you  bavo  been  ordered  to  da  an  imaediata 
review  tei  determine  if  an  irrtsstigation  is  warrantsd.  As  part  of 
same,  you  are  required  ^o  sehd^^^  prospective  proposal  for  such 
investigation  by  Friday,  October  167~~l*ft5-i^ — -Such  an  order  does  not 
apply  to  this  office.        \v  y 

i      1  \  ,./ 

However,  I  do  believe  it  elght^ be  helpful  to  reiterate  what  I 
have  told  \you  previously.  Keither  I^personallyTfor  this  office 
wiri^-paxtlcipate  in  any  phase  of  such  an  investigation  regarding 
the  above  referral  prior  to  November  3,  1992.  You  may  coxaunlcate 
this  orally  tirofficials  of  the  FBI  or  you  should  feel  free  to  make 
this  part  of  your  report. 
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Jtr.  Don  P«tCua 
Pag*  2 


VRii,I«  I  do  not  int«Jid  to  danigrat*  thm  uor3c  of  RTC,  I  muat 
opina^bhat  after  auch  a  lapsa  of  tisa  tho  Insistanca  for  ur^ancy  in 
thia  caaa  appaar«.^o-— aUggaat  on  intantional  or  unintantional 
•ttaapt  to  intarvana  Into  tiia  political  procaaa  of  tlia  upcoaing 
praaidantial^  alaction.  You  and  I  Icnov  in  invairtigatior^r  of  thia 
typa,  tho  flrat  atapa,  auch  as  iaauanca  of  grand  jury  oubpoana  for 
racorda^  vill  laad  to  madia  and  public  inquiriaa  of  aattaxa  that 
ara  aubjact  to  abaoluta  privacy.  Evan  aadla  cjuaationas  about  such 
an  invaatigation  in  today'a  aodarn  political  cliaata  all^ too  \of tan 
publicly  purport*  to  'lagitiaiza  vbat  can't  ba  provan.' 

/  For  Ba  paraonally  to  participata  In  an  Invaatigation  tliat  I 
knew  will  or  could  aaaily  laad  to  tha  abova  acanario  and  to  tha 
posaibla  danial  of  righta  dua  to  tha  torgata,  aubjacta,  vitnasaaa 
or  j'  daf  andanta  i«  inapprcpriata.  I  baliava  it  aacunta  to 
proaacutorial  aiaconduct  and  violataa  tha  aoat  baaio  fundaacvntal 
rulii  of  Dapartaant  of  Justica  policy.  I  cannot  b«  a  party  to  such 
action*  and  baliava  that  such  would  ba  datriaantal  to  tha 
Dapartaent  of  Juatica,  FBI,  thia  off  lea  and  to  tha  Prtaident  of  tha 
tJnitad  atataa.  /    / 

'\  In,  dua  tiaa,  I  will  ba  happy  to  aaat  with  yju  to  diacuaa  a 
lialtad\aYnBi  nation  and  poaalblllty  of  proving  acaia  oC  tha 
aliagationa  ragarding  Mr.  and  Jtra.  KcDougal  and  Ka.  Ana^Kiugh.  In 
tha  avant  l\Concluda  that  ta;»ir  caaa  abould  bo^declinad^  -.rlaich  at 
thia  point  U a  a  diatinct  pcaaibility,  "tha  DOJ  can  cartj.inly 
ovarrida  that  daciaion  and  coaait  Dapartaant  of  Juatica  peraonnal 
and  rasourcaa  to  both  tha  invaatigation  and  proaacution  of  tha 
casa. 

'"^.  ■  C^-  - 

X^For  your  inforaation,  in  tha  avant  I  rac^iva  any  preaa  Inquiry 
froa  any  aourca  whataoavar  I  aa  going  to  rafar  "thea  to  tha 
suparviaory  officiala  in  tha  Departaant  of  Juatica^  and/or 
RaaolutioBs^Truat  Corporation.  \ 


Thank^ 


Bagarda, 


A.  BANKJ3 

Stataa  Attomay 


CAB:bw 


Floyd  Kao^  Dodaon 

Cxacutiva  Aaaiatant  U.S.  Attomay 
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U.S.  D«partinent  of  Justice 
United  States  Anomey 
£as:eaiDisinct  of  Arkansas 


Octob«rL^16,    1992       \ 
(Dictate<no-14-9  2) 


Kr./  Don  Pattus 
Special  Agent  in  Oiarge 
Federal/Bureau  of   Investigation 
/2   Finemcial  Center,    Suite  200 
Littl«   Rock,    AR      72211 

I  Re:      RTC     Referral  Ko.    C0004 

\  I  ;    ! 

Dear { Kr .  Pettus :  ; 

>    I 

■    ^This  is  a  follovup  to  my  prevlouB  meeting  with  you  and  my 

second  review  of  the  above  referenced  referral  with  'supporting 

docvimejita.  /    / 

At'  the  time  we  met,  I  explainad  to  you  ay  serious  reservations 
about,  future  prosecutions  of  the  individuals  involved'  in  the 
referral.  \  My  evaluation  of  tha  referral  indicates  tliat  there  is 
r.wt  a  prosecutable  case  capabl^i  of  being  proved  beyond  a  rr^ancnabla 
doubt  against. any  of  the  witnesses.  Whila-pa:rticipatlon  -z^  :5on9  or 
all  of  these-  witnesses  certainly  suggests  i>oor  judgment,  o-asible 
conflicts  of  interest  or  ethical  infractions,  proving  apocific 
intant  or  knowing  criminal  conduct  would  be  a  pronacutorial  burden 
that  could  not  be  carried  beyond  a  reasonabla-dcobt. 


The  only  allegations  having  any  credibility-wor^iivof  possible 
deliberation  for  investigation  exists  against  Mr.  and  I-lr.?.  McDougal 
and  Lisa  Anspaugh.  Even  these  allegations,  cosLbinsaci  ',;ifch  Mr. 
McDougal 'XP'^«'vious  acquittal,  his  present  mental  state  along  with 
no  prospect- xorxecovering  lost  monies  from  the  instituti-n  liave  • 
serious  negative  attributes  for  a  successful  prosecution  of '  thase 
insiders..      X^^  \^ 

I  am  now  advised  that  you  hava  been  ordered  to  do  an  immediate 
review  to  determine  if  an  "intestigation  is  warranted.  As  part  of 
sa^a,  you  are  required  to  send  a  prospective  proposal  for  such 
invectigation  by  Friday,  October  1^,  19  92.  Such,  an  order  doas  not 
apply  to  this  office.       \     ,    ^       ^ 

\,  / 

Hovevor,  I  do  believ*  it  algtvt  be  helpful  to  reiterate  what  Z 
have  told  you  previously.  Neither  Impersonally  nor  this  office 
will  participate  in  any  phase  of  such  an  ~iTtvest^lgation  regarding 
the  above  referral  prior  to  November  3,  1992.  You  may  cc=aunlcat« 
this  orally~-to  off icials  of  the  FBI  or  you  should  feel  free  to  make 
this  part  of  your  report. 


p  n  '•■  L-  Q  ri 
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Kr.  Don  Pattus 
Pago  2 


Hbiltt  I  do  not  Interid  to  denigrata  the  work  ot\WTC,  I  auat 
opln«  tiiat  aftar  «uch  a  lapsa  of  tlma  ttia  Inslstanca  forurgancy  j_n 
thia  CAsa  appaara-^-to  auggeat  an  Intahtional  or  unintentional 
attanpt  to  ijitarvane  into  tha  political  process  of  tlia  upcoaing 
praaldantlaL  alaction.  You  and  I  know  in  invaatigations  of  thia 
typa,  tha  first  stapa,  such  as  issuanca  of  grand  jury"  subpoena  for 
racords,,  will  laad  to  madia  and  public  inquiriaa  of  nattara  that 
ara  subtract  to  absoluta  privacy.  Even  aedia  questions  ibout  auch 
an  invastigation  in  today's  nodam  political  climate  all  too  of  tan 
publicly  purports  to  'lagitialza  what  oan't  be  provan.*   \    \ 

/7or  B«  personally  to  partlcipata  in  an  Investigation  tha-t  I 
Jcnowi  will  or  could  easily  laad  to  the  above  scenario  and  to  the 
possible  denial  of  rights  due  to  the  targets,  subjecta,  witnesses 
or  ■  dafandants  is  inappropriate.  I  believe  it  anounta  to 
prosecutorial  misconduct  and  violates  the  moot  basic  fundi:=antal 
fule  of  Departaent  of  Justice  policy.  I  cannot  be  a  party  to  Much 
.ictions  and  believe  that  such  would  be  detrimental,  to  the 
Dapartaent  of  Justice,  FBI,  thia  office  and  to  the  President  of  the 
United \States . 

^In  due  time,  I  will  be  hzppy  to  meet  with  you  to  disoiss  a 
liaitad  eacnal nation  and  possibility  of  proving  acma  of  ^  the 
all«gations  regarding  Kr.  and  :trs.  KcDougal  "and  Ma.  Anspaugh.  "  In 
the  event  I  conclude  that  thjir  case  should  ba-deciinsd/yalch  at 
this  point  ^  is  a  distinct  possibility,  tha  DOJ  can  cartaialy 
override  that  decision  and  co-mit  Departaont  of  Justice  peracnnttl 
ajid  resources  to  both  the  invastigation  and  prosecution  of  tha 
coise.  , — 


For  your  information,  in  tha  avent  I  recaive~-any  press  inquiry 
froa  any.  source  whatsoever  I  am  going  to  refer  *thaa  to  the 
super-zisory  officials  in  tha  Department  of  Justica  c-.nd/or 
Resolution  Trust  Corporation.  \ 


ThanJc  you 


CABrbw 


Best  Regards, 


CSXRLZ3   A.  BANKS  / 

Un4tedStat.ec- Attorney 


Ployd  Xac  Dodson 
Executive  Assistant 


U.S.  Attorney 
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Referral  from  the  Resolution  Trust 
Corp;^ation 


William  P.  Barr 
Attorney  General 

,  / 

/  George  J.  Terwilliger,  III 

I   Deputy  Attorney  General 

I   Wayne  A,  Budd 

1   Associate  Attorney  General 

\        \ 

Designation:   Criminal  Matter 

Securi^tv  Classification:   Sensitive 

\ 


Laurence  S.  HcWhorter 

Director 

Executive  Office  for 

United  states \ Attorneys 

\    1 


/ 


OriCTinatino  Unit:   Office  of  the  United  States  Attorney  / 
\^         Eastern  District  of  Arkansas  \ 

\  '\         Little  Rock,  Arkansas   7  220  3 

Clarification'- and  Follow-up:   Charles  A.  "Banks"'" 

United  States  Attorney 
Eastern  District  of  Arkansas 
Little  Rock,  Arkansas   72203 
r^    .  FTS:   (501)  324^5263 


Attorneys  in  Main  Justice  Familiar  with  the  Matter:   none 

Synopsis:   This  is  an  update  to  the  previous  Urgent  Report  dated 
October  7^"  199-2  (copy  attached).   Also  attached  is  a  copy  of  a 
letter  from  United  States  Attorney  Charles  A.  Banks,  Eastern 
District  of  ArXansas,  to  Don  Pettus,  Special  Agent- in-Charge, 
Federal  Bureau  of^ Investigation,  regarding  a  referral  from  the 
Resolution  Trust  Ctorporation.   The  referral  involves  Governor 
Bill  Clinton  and  his  wifc^Hillary  Clinton  who  are  listed  as 
witnesaoa  and  may  have  information  regarding  suspected  criminal 
activities  by  Madison  Guaranty" Savings  &  Loan.  ^'  / 


/ 


Attachments 


'/Uii^ 


Robert  S.  Mueller,  III 
Assistant  Attorney  General 
-Criminal  Division 


Paul  McNulty^ 
-Director  -  -'" 
Office  of  Policy  and 
Communications 


0  0  b  b  q  2 
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7  1992 


Referral  trom  the  Resolution 
Trust  Corporation 


'-^  Laurence"  S  .  McWhorter 
Director   X      ^■ 
Executive  Of'fjLce  f^r 

United  State?  Attorneys 


William  P.^Earr 
Attorney  General 

/  Georg.e  J.  Terwilliger,  III 
Deputy  Attorney  General 

Wayne  A.  Budd 

Associate  Attorney  General 


Designation:   Criminal  Matter 

\ 
Security  Classification:   Sensitive 

\ 
Originating  Unit:   Office  of  the  United  States  Attorney 

\   \  Eastern  District  of  Arkansas 

\   \         Little  Rock,  Arkansas   72203   / 


Clarification  and  Follow-up:   Mac  Dodson  ^"^ 

\   \  First  Assistantu-U.S-T— Arttrrnrrey' 

\/  Eastern  District  of  Arkansas 

Little  Rock,  Arkansas   72203 
FTS:   (501)  324-5263 

Attlcrnevs  in  Main  Justice  Familiar  with  the'-Matte"r>  ..none 


Svnopsis:^"\  Attached  is  a  copy  of  a  referral  received  by  the 
United  States  Attorney's  office  for  the  Eastern  Distls^ict  of 
Arkansas  fi^^om  the  Resolution  Trust  Corporation  concerning  \ 
apparent  criminal  activities  involving  Madison  Guaranty  Savings  £ 
Loan.   It! is  the  belief  of  the  United  States  Attorney's  office 
that  further  invastigation  into  this  matter  is  warranted.   This 
matter  is [ being  braught^to  your  attention  because  Governor  Bill 
Clinton  and  his  wife^Hillary  Clinton  are  listed  as  witnesses  ;who 
may  hava  information  fegardi-iig  the  suspected  criminal'  activities, 


Attachment 


cc:i  Robert  S.  Mueller,  III 

1  Assistant  Attorney  General 
i  Criminal  Division 


/ 

Paul  McNulty,  Director 
Office  of  Policy  & 
Commun i ca^oo n s 


716 


32     1  5: 46 


FROn    US     ftTTORNEYS     OFFICE 


PBGE . 002 


Resolution  Tmst  Corporation 

Kansas  Qtj  Gjosolidaled  OCQce- 

4900  Main  StreaTP-O.  Bos  419570 

Kania*  Cfty,  Mi»»ouri   64141    (81^531-2212    (800>  365-3342 


The  Honorable  piarles  A.  Banks 

United, States  Attorney 

Eastern  District  of  Aricansas 

U^.  Pbst  Office  and  Courts  Building 

600  Wl.  Capitol,  Room  331 

P.O.  Bo:t  1229 

Little  Rode;  Arkansas  72203 


\ 
Re: 


September  1,  1992 


*'ECBVgs 


SE? 


UTflE 


\  #7236   Madison  Guaranty  Savings  &  Loan 
\Litde  Rode  Arkansas  -  In  Receivership  (11/29/90) 
gRTMTNAL  REFERRAL  NUMBER  C0Q04 


»S92 


^^1 


Dear  Sin 


Ccrtsia  mztters  have  come  to  our  attention  which  may  consP'rute-criiQinal  oUenscs  uiidcr  Federal 
law.  Enclosed  is  a  report  of  an  Appaxem  CriminaJ  Irregularity. 

Information  in  this  referral  may  have  been  derived  fn)m  financial  records  of  customer?  of  federally 
insured  financial  institutions.  I  hereby  certify  that  (A)  there  is  reason  to  wlieve  that  these  records 
may  be  relevant  to  a  violation  of  Federal  criminal  law,  and  (B)  the  records  were,  obtained  in  the 
exercise  of  the  RTCs  supervisory  or  regulatory  functions. 

\ 
Due  to  the  extensive  nature  of  the  exhibits  relating  to  this  referral,  they  are  being  sent  to  your 
office  under  separate  cover:. 


Please  direct  any  inquiries  to  the  Investigator  identified  on  the  referral  form,  or  to  Lee  O.  Ansen, 
Department  Head/Criminal  Investigations,  Kansas  Qty  Consolidated  Office. 


1-.  Ridiard  lorio^^- 
Field  InvwtigaSons  Officer 


Endosure 
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IZ     15;.i7  FS0P1    US    fi'TORNEYS     OFPIC: 


POG£ . 303 


RTC 
Rgjolotlon  Tran  Cnrpond^n 


^j(r^Kaasis  Qry  GDnsoiidaicd  C?fSce 
CRIMINAL  REFERRAL  FORM 


CRIMINAL  REFERRAL  #  t^lXXM 


Locition; 


XAXIISOW    CUJJULTrr    SAVTSC3    6    LOA5 

isra  JUTD  XA-L^,   ?.o.   sax  1533 
wims  3CCS,  A;ua5SA3     7:206 


\         \ 
*S8ST\ sixj  or  rrxxscrx:.  r»«rrr-'-.'iswi      Jiis,as5,ooo 

x?PRoir>c>irs\Dxr3  wto  oorTJia  xhooxt  (Frior  to  a-tt  aii-o«?lKci  tcx  Rxsrirc—cji/oa  S2c 
or  3cs?x<_i»\  vicLAr:o«  t 

Data:     (iSonth/Efcy/T«ax)Tla«    frusa   t>rtv»oa    12/34    tad    5/8S, 

Aooviat:       2at-La*Cwd    »t    S3S0,0OO    to    51,000,000  '' 


scjQOJcr  caaLRACTxaizxrioa  cr  rax  ffasncro  vraLATrc*.     ci»cx  «pprcpri»t«  ix=t(o«) 


n  n  b  b  ^  5 
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3CT   S  '92  15:^8    FSOn  US  OTTORN€YS  OF?ICH 


poGE . eau 


»A<JSC^<  C'-*JlA.VPf  SAVTNCiS  A  LOAN 

AUGUST  JL  1S93 
fAOa  3 


THIS   KATtXX   W  ainc   XXTXEOD   TOi 


rai.    Lit::*  9r<)L.   Arluso* 

U.S.    Attsra«7,    rx«t«ra,'Cl«trlc=,    Littl*   Rock 


/ 

PK3lSO«/<3)  *TJ«7TCrX3  07  C3lIX130kL  VTOLATIcafi  CoBpiet*  rat>p*ri<jf>pti ■  [«I  ~t.^roui;h  (a)  an 
««eji  ladiTi.<hj»i^«u»p«ot«d  of  criat  -lal  acilrlty.  (II  aor«  t>iAn  oo«,  a»«\  contiauaticn 
ih»«c)  .  Inci\i(l«  pr  1  ,M ry  «urp»<rt«  ooly.  ladiridu*!*  wtjo  ziiy  hx-rm  )t=o«»l»d9«  oj  ti« 
■uapocr;  <•-<  ml  -« 1  ictiTlty.  but  v*o  »r»  Dot  •hjam««l-r««  mspwct^d  o<  baiaij  Lnvolvad, 
■  hould  b«  VXre*d  am  vltn«a«*«  nnrlT  Icaa  10.  ?rc-rLdi>  aay  additional  d*t:aj.la  Icnown  witii 
raspact    ea  prior   r«<arxala    or    a^flliaticaa. 


a.  sxxxi    (Tljrx/XI/Xaat) 

•    / 
AOORZ&Si    (Str»«c/Clty/Stat«/Jip) 

I 
oxrs  or  ararsi    (Mcat^/D«y/T«ax) 

1 
60CZXL  sxcsTiirr  !»ot 


Hc3<9Q<;al,    Jaaai    B. 
Corrvat    Addraaa    C:i)c:s«T3 


\    ^Ulaeionatiip   t3   th«    lioanciaJ.    i:iaxit'3-tia2:       (C^acX   all    tpplica^l,*   blocks) 


ir   Vo,    taralaat«<l  <    r»«i^«<l     I      .      3«ta    (liOBth/04rA»«-r)  ' 

J^oacri^b*   clrcznstajicvat       (If   aacasaary,    a»«   ccir£iB^ra%4sa   <h*«t] 


j  McOougal     raaiqnad     iron     iiia     So*rrl    oi     31.r»<rtCfr-3     La    &»caer>ar\1.985  f     iow^w«r 
j  roeaaii^d    aertiT*    in   th*   Xaaocl^cion"  a    day  to   iay   taal=«aV.     H«   w«o    .'Bimxl    J: 
I  tija   Aaoociarioa  wft«a    it   waa    placad    ia   Cc;»*r-r«toraaij   by   tii«    ?:rZ.L:2   2/89. 


II    Taa,  <  pla«s«vidan£ify. 
;  :  ~^v       \  '  '. 

McCoo^aJ.  w««  i3dlratad,"trl«d  and  ac^lttsd  In  1989  ca  chir^^a   ataoaiaij  frca 
'actlTitlM    at   XadJ-aoa  Cuaxaaty   Saringa    i  Ti^'xn. 

icl«J>   La«tifjtica;- 


If    y«a    to   air^T   or   bcTtb,    pl*aLa«    idarTtJJy^ 


HcSou<7aJ.  oaa  a  aba.rmi>3ld«r  and  Board  Ifiimr  of  tha  3anJc  at  Kia<7atan,  weic.'i 
at  ona-^aLar-^o  b«  aaax^ad  viti  HadXaoa  C^arantyi  tirilt  r»c3rda  ',  nrtl  cata  tiat 
soxTar    v«.a~~caXl*d   oii   daa    to    lai^aJ.   ramllicatijoaa. 

Kc3<juijaJ.    i«   &  princiy«i   in   tia    Jollowimj  builnaaa   aatmrprlaaai 


}ladi«cai    Harluacinq 
XcOouqal    t   Xaaociataa 
rio»«r»ood    raraa ,     Inc. 
?«anrt?olt    Kanor*     Inc. 
Craat    Sovrt.b«n   Land   Co. 


Jlaxllaon    rinanciai   CorTxiration 
wTlit»»«»tar   Z-m-ra Icrptmaz    Carp.. 
^olLinq    Haiv^x,     Inc. 
T=  c  kar- Sai  tn  -  .IcOc-.:  7  aj. 
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OCT       S     '32     15:49 


FROn     US     ATTORNEYS     OFFIC: 


MaDDON  GUAaANTT  SAVTNCS  it  LOAN 
CUVIMaL  HEFEllRALaxm 
AUGUST  JL  isn 
?aC3  3 


Snu.t:h-Tuc)c»r-«cDoug«i        Smiti-BcSouqal 

?EISCK(3)    STSSTtcna    or    caiXIXM.   vrot^ncHi    Coorpl«rt«    •otrjiaxa^rap^    [«)    tirouijii    [a] 

•  «cA  LadlTldual  •a»p«<rc»<l  of^gj-nl  n  ^'i— *c-t  VT^tCJcl__jr;  a>om  tSaja  oq»,  aca  contl.-.uac  i 
BB»rc).  /InciacU  prlairx— *a'»p«cr»  only.  IadlTiduVt»-o<&o  aay  ha»^\Jcx?wl.»d.~»  of  i 
au»P"<re  ,grl  Tit  n«  I     tc^irVty,     but    wt»o    »r»    not    thoomal-r**    enMpo<rt»<l    oi    iMLr.t}     Ln»oI»-« 

•  hcruld  !>•  liatsel  AA'^ltjiass^a  urxlar  It«a  10.  ?rcrrtd«  «xiy  tddi^lorual  d»cail«  known  wt 
r««p"Ct  to   prior' r«f«rr«i«   or   iifiliAtioiia.  \  \ 


K7J<Z>  ^<r!j-«t/)a /!-»*<:) 

JLSDMSti     (ttr»«t/Clt7/ttat«/Xi?) 

□*n   or   Bisrai     (Honth/D«y/T«ar) 

socrxL  sxcjATrr  not 


SoJcaova 


\ 


(CiacX   ill    »FpliCAbla    ilocJcs) 


:i   Xb,    -ttr=iiAt»d   ,    r«»ii^ad      Z    .       3«ta    {Scatjr/D»7/T»*r)  i 

DnacriJ>«vcl.rci3utiJic««:      (If   a»c»«atr7,    =*«  cjt.TISs>ri.ce  iti»«t) 

3a»An  McCoug»J.  r««it;7i*d  Js-on  tia  S<»»rd  o!  3i-r«ct3ri  La  3ace=ib«r  1985, 
raiTK  i  nad  »c^1t«  La  tia  d«7  to  day  ictiTLtiaa  oi  "■■»  »j»oci«ti.ca' »  »M6«i. 
oparatloas. 


'Prior   or   ralatad   rvfarrala: 
:>x-»*        — S So 

\Zi   Taa,    p-laaaa    id«ctify. 


tut 


I»    paraon    K-lfll^atad  wlti    aay    crtiar    ^'  ---^ 
?«•        lo  CnJdcvn    »t   tJii*    tl 


L=*tLtutlac; 


or    basLoaaa    ancar-prlsav 
I  Ia«      So  ^X^ 

X:    yaa    Co   ait^iar   or  both,    plaftaa    LilantlJy. 

Sua&a   &c:^ougai    is    a   prLaeipaX  Ln   tha~~~foXlcvL=9   buaL.-i»aa    antarTrLsaai 

XAdJ.»on   JtarkatLaq  >>aiiyr>*r«^rnngtr'.ictLco 

McOcmqaJ..  i  JiaaocLataa  KjadLaoa    TLsaccLaJ.   CocToratlsn 

rio%*«x->«x>d   rana,    lac.  Whitawitar   >»T«-Lopnwot   Corp..    lac. 

7<mt>rook  Kanor.    lac.  Xo11Ld<j    JUuxsr,    Ine.~ 

Cr»«t    Sootaara    L*nd    Co.  Tuctear-SaJ-ti-McOoaijaJ. 

fimittlrruckAr-NcOouqaJ.  a<nltJi-Bc3oai7al 


bb 
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OCT       S     'SH     I5;<ig 


?50n    US    aTTORNEYS    OF'IC: 


MADlMf*  CtlAJUkMTr  SAVTSCS  A  LOAN 

AU-OLTT  Jl.  13^ 
TACE  < 


i'raSOS(3)     StrsnCna    or    CllXISXL   VTOULTICTTi    Coarplrca    iubpariirri^hJ     [*1    throu<;h    (•)    on 

•  •cJi    LndlTldum-l    «u»p»trt«<l   oi    crijaJ.a»J.    »criTlfy.       (XI   3or-«   r-in    oo«,    uia    csnn=u»cian 

,t««t).        lacluda    prL-M-y    ru»p«ogi__r.nly. Tr.rtf^lda«-l«    who    ar/    hi-r«    toiovlBcJ^^    oi    '.h« 

•ui-poci    tirLalaii    »£r!:iTl.tjv--but    vtio    «.r«    not    t.^^asOrvj    ru»p»c-;rd    o£    b«lrj;    La-rolT«<l, 

•  aould  b«   li»t*d  a*  wUta«j«e«  ui><J«r   It«B  10.      Prorld*  «jy'>«lf*  l.t-anal  ci«^j.il»   ijiejwn  vita 
i-»«p»(ri'  to   prior    sjr£«xr»li   or    »i;ili.»tioaj. 

DATI   or    BlXrai     ;>ionth/D»y/T««r) 

Salitlonjhip    to    th«    iiniOCiiJ.    Ijiatit^^ii 


Ii^»o/«»r=i3»t»cl  ,    r««i7=e<l  .       D4t*    («c=ti/;>«y/ra*r  ]  : 

DoacrLbe    cLrc-i=irtiiiC»«:       (i;    srcaaairyr    ubo   coctij:u»tlcs»h»eSJ 


?rior  or   r^l»t»d   r«i»rr»ist 
T«i         S_    So 


TftSr    pla«B«    id&aci^y. 


;«   paraca   «j;ili_»t»d  vlti    my   othox    ;L=»2c1ji1    ij;r:ituti.=; 


or    tou3iji»a»    •ntmi-yri.**: 


I*    y««    to    •it.b«r    or^ixsti,    plo«»«    identliy. 


Xr;*p*tigh   >r»ji    «ll«<j»dJ.7    «vp»r^=»r   witi    Sai»a   HcI>ou<;»J.    Ln    iQ-r^r-ri    ccooinlaa ,     a 


XajiL*aa  lLaxi«tla<j  2««i;jtw«rj    C3njt.r-::ctica 

McOoui;^!    •   JU>ocl.Atai  )t«iii»on  71  -.*nc!-«^Corc: 

Tlcw«i--ood    7»r=«,    :=j:.  WTilt»-«c«r   5«Tr«l.op=«=t    C=rp 

PesiSrooii   )4*nor,    Lac.  jlolllncj   sanor.    Ice. 

Cr»«t    loati*r^    :_irud    Co.  T::ci*r-Saiti-«<:3oM<rmi 

SBLi,tJi-T--ciar— HcOouijaJ.  Suit.i-ac5<7u<;vi      ^^--...^^ 
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OCT       s     • °Z     lS:Sa 


FROn    US     aTTORN£YS    OFFICE 


^QGE . aav 


UaDDOM  CtiAjLANTY  iWTjyCS  *  IjQAM 

aujicxAj.  R£7rauuL  cam 

AUGUST  JU  LW2 


of  tin  totlTtry  qiTiuq  rl««  to  ti«  r»f»rriJ..  »xplil  nt  rvj  wftat  iJ~^unu«uAi  or  l.rr»qTjl»x 
tbout  th«  er«ii»*ction.  D«t.i-il»  will  b*  uiu'tdad  l»c«r  La  tSi«  fora.  rh«  pMrpo««  o£ 
tai»  pasiifci-ph  La  to  jmr»i.dj»— «  riiMirr  do«cxTycXaa-<i<tJi«  (rr»rij.l  mj3««c-tlon.  (I-Lrt 
•ppIiCkAl*    account    nuaCMra.) 


B*tv»«a  7«bru*i-jr-^198*  *nd  July  1987,  waaaa  3.  McOouqaJ.,  Suxjji  H.  McOoucjal.  Llj» 
Ajjapau^H,  JLa  C«y  TucJuir,  Steptan  A.  SaLLth,  5111  ClLatoo,  ail  1  n-y\  Rodiixav  Clinton,  »nd 
oti*r,'  Lndi.Tlda«J.a  who  *r«  i^  ywt  un  tdantlJlxl.  w«r-«  pcLzcipila  Lz'^  it  la«Jt  ona.  »nd 
j«««Lbly  3oi-«,  of  tira  follcwLnq  enrrrpant  aa  uxl/or  tmalnaaa  ut«x««ta,  aach  of  wtu.ci 
aaLneaLa*d,a    c:imr)e\ruj   account    at    Kadiaoa   Cuaxxncy   SarLnqa    6   Lo«2    ('MUI,'): 


HadXaoo   HjarJurtLn^ 
HcSoaqaJ.    £   AaaoclaCaa 
7lo<i>«rvood    7arma,    Inc. 
PaaaOz-oolc   Xasor,     Inc. 
Sraac    Scvrt^iam   '  -«"^    Co. 
Salth-T\>eJoar— McI>ou<;&l 


C«al5Ti«ra   Coa»trTic-tLon 
?lijli»on    n  Tjnelal    Coi-pormtioQ 
BhJ.tBw«tar    Dwrmlc^mmaz    Corp.  , 
!lollLs<7   Kanor,    :=c. 
ru  c  Itar- Sai  ti- ncOoa  7  al 
SalrJi-»cOoM<j»J. 


KCXL,  chwcJciaj   account  tLlitoxlea    froa  S«pt.atte«r   1984  tir-ou<;h  Xay  198!  vvrv   r»Tl»w«d   and 

ana.iyx»d  for  aaci  of  th«aa  antltlaa  (haraa-t^ax  raf  ai.aU  to  aa  tia  "tSa  comBLaa<l 
cocrpajilaa* )  .  Tii«  p*ftarTLa  t^at  aTolT-ad  froo  tail  ra-»l«w  50  bacle  to  raOr-jary  198*, 
poaai>l7   aajliar,    and    occur    aa    lata    aa    July    1387. 

During  thXa  tiaa  fraaa,  aoma  or  al.1  of  tha  pTinelpaJ.!  of  t.b«  aXoraEmtiooad  ■'■  ■  _'-i<  ~» 
alla<7adly\,  alIov«<l,  or  paz-ticipatad  in,  aua«roua  ^arciooa&ta  caab  flsv\  uui  'loan* 
tranaactioaa  &ac»»an  tb«  cambLnad  eospani,aa,  aad  och^r.^^^Loancial  Larclt3«ioaa .  Tlia 
tranaaetiona.  rariai^od  and   dl«ca«a«d  iaraLn  will   4j.i»<T«^ajtc»A«l-ra  oT«rira^ti   raaultinq 

Ln  onaut-horLxad  lo&na,    chacX  kitLaq,    poaaLbla   fo^ymLji jjnc   »t-t^a   »a3rY  laaax,    ajrtan»iT-a 

\ia«  of  unaut^ort^vf  ilTajL-turaj  |  ,  pocraclal  aisapprcpriation  of  fMnds,  poaalbla  Lllicit 
caapa^i^  contrlbutiona,  dlTarsLon  of  loan  procaadJ,  and  potatrtial  banX  Iraud;  »ach  of 
thaaa  acxioaa,  covpoundad  by  ^^a  ajreondad  tisa  fraaa  during  vtllch  t^«y  occurrad.  lands 
cauaacion  to  tha  pr-obaAilicy  that  aoma  or  all  of  t^a  XcOou<;«l. '  a  toualnaaa  aaaocLaraa  and 
partnaxs,  tJa  collac-=iT«  principala  of  thaaa  coeaLn«d  covpcs^aa,  had  1cr.owl*d<7a  of  ^haaa 
ac^i-ricias.  Zh»  wrcanaiT-a  nacura  of  rhaa«  ac^i'ntia«-~^coi]ld^'-a^la<;«dly  conrti^^ra 
OQToLng  crULinal  and  r*<|Ulatar-y  Tiolatians  wtiich  laatad  'or''"a^p«rio<l^of  tJirva  or  nora 
y«ar*,i    and   csuld    tiava   ultiaataly    coQt.r:.bQtad    to    th«    f at luja   of^tha   Anociatioa. 

Xlthoufb  aoma  of^  thaa«  cnrgpanlaa,  tuch  aa  Kadlson  Karlcrcinq,  Xadisoa  71  naneial 
Corporation,  and  rXowairvood  Taras  appaarvd  to  bm  rLabla  and  arti-ra  cstitlaa,.  t^a  othara 
appiaar*d  to  bm  llCtlV.aora  thin  a&all  c=c^>anJ.aa  with  li  al  tad  laaars,  whoaa  chacXL::^ 
acccun:t»  v«nt  riiroqqB  aporadXc  flujrrLaa  of  actiTlty,  "aoojay  Lii/BOO«y  ouc",  tJ-.an 
.a»grtad  tiacJt  to  -'  ~  ►— »  '  iaJlancaa  with  ■•^ry  liaLit»d  actlTlty.  Ti«  iccoMirc  hJjtorlaa 
Lodicaca  that  thfl  coriactirr*  chackijK;  accounta  for  thaaa  antitiaa  Lncurr-ad  vary 
1  ial  tad,  if  any,  Bocthly^««r-ric«  chaxqaa,  daapita  thalr  balow  atniTyT-i  baaancaa,  and 
lioltad  oTar draft  c&ax'7«a  raqardl«aa  of  tha  cxcaaai-rv  cnab«r  of  ov-ardraft.a  Ln  aavaral 
of    th«i  accouirta.  \^ 


An  anadyaia  of  tha  aqvrvTata  chacJtini}  accooatJ  for  t!iaa«  antitlaa  b«cv««s  0«c«mb«x  1984 
and  tLay  19aS  raf  l*cta  a  »'  ■^<-"i'«  of  9S.  ch«ck  *•••— ~-i'-"  1  rrriT  ~  '■11  -^-\^  ^  and  batwwAn  tha 
csmi3ia«d  cootpaiLiaa  and/or  outalda  flna/tcLal  Loatittitioaa,  totaXlln?  SI, 013, 122.  T^ara 
w«ra  aj  aLnLaom  of  45  da-poait  traoaactioaa  by  and  jjai.aaaLi  tha  canOLnsd  coarpanxaa, 
afflllatart  poraona  and/or  financial  Ln«titutlcaa  which  totalled  ^<1, 079, 142.  Tha 
raaultLog  ainXBum  auai&«r  of  *9oa«y  Ln/aorvay  ooc*  *-*---—»'■"•■',  *— r  thaaa  cnmhinad, 
pradnml  nantly  aftall,  ce«ffp*nJ.aB  waa  13,098,284  OT«r~x— a4j«— «icioth  p«riod  of  tliaa.  To 
ps-oduca~-aJJ.  chacJka  from  «ach  account,  irrwn  for  a  sLx  Booth  period  of  tLs>a.  would  ha-va 
b—a  core  prio&lbLC'l.r'a  aa  w«ll  aa  laAor  Lntaaai-raj  th«rafaz-a,  only  randonly  aalactad 
chacXa    and   dapoa Cc«~or«r a   producad    iroa   ilia,  for  tha   13/84   -    i/lt   tar7*t   tLsa    fraoa. 

Tha  coat9La*d  coopaniaa  *lant*  oo«  anothar  Ln  azcaaa  of  $190,000  durlm?  tha  tLsa  frauM 
of  Dacarntoax  1984  through  Hay  1385.  Th«ra  waja  31  chacJta  writtao.  daaiiynatad  »•  'loana* 
by  and  hamaau  tha  «atitL«a,  that  totaJ.lad  tlf3,a86i  (vuwaiar,  th«r«  La  ao  LadloatLoo- 
of  any  fora  of  t-wpayTBaat  t>«tw««n  tika  antitiaa.  Thia  [ii  ■liia  land*  ruppor^  t3  tr.a 
•uapicion  that  tha  XcDouqal'a  w«x-»  ortiliximy  thaaa  ahoil  conrpaniaa  la  t  paracmal  '  cxtn 
cow'    frcn  wttich  to  7«narata   fund*   for   th<air  own  uaa,    and   to  t-la   fm— h-'   >~..-»/i"-    -'    .~— 
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or  «H  of  tAwir  bu«ln«»«  p*r-tn«ri,  Includioq  loan  p«ytri«iTe3  to  cut«td«  fL.iiacl«l 
lji«titnriOTl»^'on  b«h*ii   of   th«  Tarioui   pAi-rn«r«hip«        ;>,   KcOoTjq»i«'    «il««7«cU.y    Jur-;a«r 

uaod     thas*'    iftaH     coaip«ju.««     to__tilt«r f:iTVl»     fzom    MCXI.     thjouqbv  Itadl^on     TLajinciaJ. 

Cazrporitixm   md    it'a    mbft^arSxlaa    for   tlMir   ovn~~b*a«f it.  \ 

rroB  D«c«ab«r  1984^thr-ou(3h  Itay  19SS,  tiM  pArsotuJ,  ebAcXLnq'kecoane  of^'jAasa  uid  Suaui 
McSoagiJ.  (account  #  *2*)  waa  frwcjumntiy  orwrdrawu,  wlta  crrmr4x-M.t^  laourrta  of  up  to 
S JO,  000,  larftnq  for  fwo  4iid  thr-aa  xvaJca  at  a  tla«.  OurLaq  XhXa  tia*  fzaoa,  t^a 
caml3ia»<  eo«Tp«iil«a  wrota  at  laa.rt  iO  cAarVa  to  Jaaaa  or  £u(.an  XcOoaTxl,  totaiiliu; 
SS3il70,  ra1  H  nq  t^«  f'inda  'loans*.  TAa  —' "'-«"«  mmfxr  of  coilactl-ra  <lrpoaita  izsm 
▼  urioua  Boure«s  ahowc  ^oim;  into  tha  Kc9ouqai.'a  accauat  durisq  <•»>»  («aa  tlaa  frasM  La 
In/acaaa    of    1690,000,    wlt.t   r*u»<-lr«    90I  ntj   out    of    Tha    accuvmt    f  frrj  1  1  I  -t.j   o'r«r    $623,300, 

,; 
Xxaaiplaa  of  Jiwi  XcDougal '  ■  al>ua«  of  poalti^on  axa  cl»«rl7  JLadieatad  La  t.1a  ni-mi-^r  of 
ctjacita  whici  forca  paj.d  tiirouqll  tha  «c3ou<jaJ. "  i  joint  '•'•«x-»^  -7  accouat  ij  t>.a  tir-yat 
tiaa  fraaa.  Thm  aiiTTiif  ic&nt  aaou2ta,  frvqutfccy  Lod  tiaa  m^*^  of  tha  •  ov^rdraf  ta  ara 
lva1  n<7  alle^Tad  aa  muut^crixad  loanx  for  tha  pui-poaaa  of  t^ia  rafarral.  1  SubstastiAtion 
oft  tJiaaa    actlT-itiaa    ia    ovtlXnad    La    t.hM    follovinq    axaarplas:  / 

•  00    1/28/8S,    c&acX   ^    S77    for    J13,i31.07   vaa   writtan    froo  th»  HcOc^ijilL' a    account 

to  vort^iaii  lUnlt  for  a  loan  paynvst.  Tiim  aiTaac-Jxa  on  t^ia  c^^ack  raada  'Jaaaa  a. 
Kc&ouqal*,  but  baars  oo  raaamfilanca  to  hJ.s  actual  aiqaaraxa.  /  Tha  day  tha  cback 
\  wa.*^  writtan,  thar-a  ««fa  Lafuffie^snt  fusda  La  t^a  accoust.^at  va±c^  ^unctuxv  a 
'^$14,000  'paraooai  loan"  i»i3  writtan  fron  Tlovarvood  Taxaa^  ( cSacJc;  #  179)  to  Jia 
HcSou^aA.  (Suaas  HcSouqal'a  al^-at;ira  on  t!ia  71ow«rvood  Eaxaa  eAeck  had  alao  bvan 
far7«4-)  .  Oaapita  t&a  $14,000  lo&n,  tJia  ehack  to  So^tJhaa  aa.ak  vaa  forca  paid, 
orardraviaq  tiia  HcOouiyii '  a  accouiit  by  t-<4,llS.9;t>-7  whara  tia  taj.«jw:a  rao»aJj>ad 
unti^a   dapoait   of    $S,H7.04    arri'rad    fron   an i-onJcaovn    loorca. 


On  2/7/ffSy^Saaaji  McSoviTSj.  aarrt  c^ack  4  589  for  J3,1S4.I8  to  tha  Z3Si  tha  day  tba 
Cvack  VMM  wriCtan  tha  accorust  waa  crrardrawB  hy  S<3,2a2.0O>,  ai>d  vtaan  tha  cii»<:X 
■MM  forca  pai.d,  tha  balanca  dlppad  to  $<8,777,06>.  Tha  ioitial  o^rardra^  of 
S<J,2a2.30>  wu  caus«d  by  tha  forca  payaact  of  tha  prvrloualy  oentioo«d  check  to 
^worthan  Banlt. 


00" -4/4/85,  Sa»an  BcOoaijai  vrsta  chacJt  t  SM  for  "JO^OOO  ^3^  tha  Bill  ClLntoa 
CuspdTn  rund;  tii*  chack  waa  fares  paid  on  5/3/8S  vban  tha  accocst  waa  alr«aily 
orardxavn  t<7,897.73>,  tni — aajLaq  tha  na<r»tlTa  baianc*  to  J<10,»9T.  73>.  Tha  aaaa 
day,  rlowarvood  7axsa  vrvca  a  33,000  chacX  to  Kariiaon  Ouaranty,  wtiich  vaa 
app«xacrtj.y  caahad;  fi-ran  tha  idaotical  '^"i  '  »'•  aaoujrta,  tha  probahrlllty  aziatx 
that  thaaa  faiida  wara  alao  contrLhut*d  to  Clintoa'a  caapaJ-iyn',  which,  if  acti-'^ 
•oiicitatijaaB  far  cootrlbutiona  vara  occ-orrLaq,  could  ia.-»^  yrorl  "art  tha  iSEjwtua 
for  hLa  buaiimaa  aaaociataa  to  writa  chacXa  totalliaq  S6,0C0  to  his  casTpaa^n 
i  fund,  00a  of  wftich"  gut  tha  JlcOouqal '  a  own  account  in  a  S<10,0OO>  Q*<jatl-r« 
ba.J  anra.  \        \ 

on  4/15/83,  ch^rJi  *  W9  fdr^JSS.OOO  vns  writtaa  on  tha  )lcOoaqal"a  account  to 
f loaaa'aool  faraai  thla  "wu  dbaa  to  (-u»«r  Jlowarwood'a  axistinq  oraxtlraft  of 
t^sa,994.1S>  wnich  occuxT-ad  whaa-^an  (8(,(U.M  e&«cJc,,«a  Mafll  trm  Cu&ranty  waa - 
forca  pajjd.  Tha  $86,612.(8  chack  (#!»»>— wa*_a_ioai>-p*ry»ant  00  KcSouijai  raiat*d 
loan  #1591.  Tha  data  that  tha.  chack  for  SS5,000  waa  wrlttan.  tha  jtcDougai'i 
account  b«J.anca  waji  $19,429,  and  w»a  axJaa^qnantly  ormrdraim  by  $<2a,077.82>  whan 
tha  chack  was  fotxa  pJaid,  doc-jnantioq  jnrt  00a  of  aany  lastancaa  of  chack 
•Xitinxy- •  Tha  o^^ardraft  atatas  on  tSa-JIcOoucraJ.' a  account' was  Tmaodi-mi  by  a 
329,209.30  chack  froB  fctwojcax.  Inc.  (aila<jTKtty-thia-*«ax'la*sinfl  d«p*r=3anf  of 
"TladiaoTi  FLoanciii  Corporation),  wsich  was  aotad  as  a  "rafuad  on  black  280  SI." 
Karcadaa  wbXch  hail  bQ«a  purchaaad  by  tha  IbcOouqai'a  on  4/18/85.  X  aiailax 
•rafuod'^rttaatlon  occaxrad  with  a  $37,149.30  )ta«ilaoa  coujrtar  chack.  writtan  to 
Jia  KcOouqaO,  for  an  '95  380  SL  Jiarcadaa',  »i<7n*d  by  Hanry  (or  Kajry;  aivnatura 
alaoat  illaijlbla)  Eamilton.  JL«  KcOouijaJ.  bad  praTiouaiy  writtan  chack  >  691  for 
$37,149.30  to  Xaaoucax  lac. on  4/9/95.  In  00a  Instanca,  tha  fuoda  w«r«  rabatad^ 
to  ^Am  mcOouyai'i  whan  thair  account  baJLanca  waa  in  an  ajtcaaai-r^  acata  oiT 
otai,iJra.ft. 
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•  On   5/2*1^83,    cii»ck  t  760    for    sa3,iJJ.:9  ««■    isauad   Jrcn  th«  XcOouqal  •  t   jccouat  t  = 
aaiooy  Rational     a<nW,     •ll»7»dly    for     a    loui     pcrnKnc.     TR«     djita     &*ia     cback     vai 

writxan,    tha    acDouqal'i  ^cctjuac cnnt^laad    a    b*J.*nca    of    SM3.19)    JLa    McOcaqal 

procurad   loan  #276-LJct^85ToOO    froo  JlCCTT^a^Vo'l-Eljiij  tia   f-aixl«    Lato   thaLr    Jolnr 
accounc     to     coj^J     tha     cA*c)c     to     Oaion     "i"'  "m  r'^f  in\  Hoxa  imr,      daaplCa     ;ho 

drpoiltad     lo»n     procaada,     tia     S&3,2J3.29     ci>»:k    v«.*\forc«     p«J.d,      puCTilnij     t-la 

/licOoa<j«i;,«'aceount   b*i«jieaa    at    3<U,096.03>  \  \ 

/  ^\  \ 

It  fhonld  kImo  b«  polntad  ovrt  that  tia  KcOon^iJ. •  i  claaxiy  dl»«j.fd  fucdj  frora  tialr 
ItasZ.  hona/ 7<u:chjaaa  aod  lapnrraoant  loaji  of  t3Sl,S02,  funded  la  3/8S,  for  otJiar 
puxpoaaay  Ormr  JIOO.OOO  w»*  dlrartad  for  tia  purToaa  of  brlaijisg  priacipAl  irji 
Latarvrc' paynacti  carraat  on  fl-ra  avpaxata  itCSL  lOAna,  aa  a^idancad  by  McOouqal  cbacx 
t  611  for  t9S.262.62,  and  caacJt  *  512  for  55,659.17.  It  iHOMld  ba  i^nT-hMX  not»d  tiat 
eha<^)c  #616  for  34,  SCO  »«a  writrtaa  fnra  t^a  1o«q  pxui-aada  to  Tirana  HcSouqal,  a 
rvlacXTV.    for   undXacloa«d   purToaaa.  i 

In  addition  to  McOouij il '  i  blatant  iiiaMaa  of  poaltloo  ia  allovliq  hi.«  jarsonal  acccunt 
ta  axlct  Ln  aucS  an  crrar^lrxvn  rtata,  ha  aJ.lov«d  tha  laaa  el^-e-=a«tancaa  to  occur  vlt^ 
tJia  catBSln«d  aball  eospasiaa  aj  irall.  3«Cv*«n  12/«4  and  S/IS,  tbara  «ara  16  o^-crdzart 
■  it-aationa  vit^lln  tft«  accounti  of  tha  ccxnbl=ad  ctxrpaniaa.  Tiia  aa-Jorlty  of  thaaa 
oiaidrafta  w«ra  cux»d  by  depoalta  froa  ona  coerpaay  to  anotiar,  toovtiaaa  by  "5titi.-xj" 
funda  batw»«a  accouirta  la  wtiici  Inaafficiaat  balaacaa  axiitad.  TijL»/all»<7»<lly  haypenad 
on  at  l*aar  rwo  occaalona  with  Whltevatar  Da-raio;i  m,..l.  vbo  a^idactly  had  anotiar 
accoant  (poaaihly  at  BanJi  of  XXjK^atcm,  qo«  KAdl^on  "--"^  i  Trust), /Into  «Bl,cib  funds  vara 
dapooltad    frca   tia   JSSSL   WJiitevatar    account,    laaTln<j    It    In    an^'ajdra^ft:   atatua. 

During  tha  t4Lr!j»t  tloa  frama,  WM.tairatar  D«-»^iopQ«nt,jrrotB  a  ■■'  -■<—'-  oi-  10  ciiaclta, 
totAllinq  S70,U9.41.  Of  thaaa  10  chocJLB,  flra  chacSa  totaJJ-Lixy  S60,S2S  v«ra  wrlttan 
an  lnaufficl«at  fund*.  Tha  anaulni;  o»»rira.ft»  >«ai  a  i  i  nai'  ail — by — JuSHS  frca  tha  other 
eomPi  nad  conrpaTi  1  aa ,  (ocsa  of  wbi.eh  v«r*  pr^rrldad  by  bank  loana.  Scoaa  of  tha  Vhitavatar 
e.lacka  vlth  nor*  ■ifiiLlf ieajrt  dollar  aaoustj,  such  as  cback  #  111  for  $7,S0C,  and  t  12S 
for  $5,071.23,  var-a  payahla  to  Tha  S«nk  of  Charry  Vallsy  for  principal  and  i.itarart  on 
two  svpaxata  Irvana,  and  vara  vrittan  on  Insu^f Iciairt  funds.  Chack  4  113  vaa  farc»  paJ.d, 
ovardxawin^  Vbltawwcar '  a  account  by  J<7,492.0a>,    <rhar«itSa--^«lanca  raouinad  until  c^acX 

#  152  froa  Tuckaz — SaLith-KcSaugal  for  S7,SaO  vas  daposttad  Intb~-Jrhit*ws.t8r '  s  account. 
Tha  circaas-tancas  suxrvundinq  Whltawatar  chacJc  t  128  owrv'^aiillajs.  only  tha  dapoait 
caaai  froo  tha  cooblnad  accounts  of  ilollinq  Manor,  Tackar- SaJXh-ScObu^al ,  rlowiri'ood 
raxas  and  ?«atirook  Kanor.  Xsuzica  Salth,  principal  and/or  loan  a.^flcar\af  tha  Bank  of 
Charry  Vallay,  is  sllaqwUy  a  lonq  tiaa  associata  at  Jia  Xc^oo^^.  Saith  via  also  a 
frw^ant   cali«r   Ca  Jla  Mcoougai.,    according   ta  tha   K&SL  piysiya   oass^ga    log*. 

Xac^:  instxnca  in  vtiich^vhitawatar '  s  ac* '. nn s  raaultad  in  aa  orardraft,  no  saz-rica  chsjrga 
or  faaa  w«ra  assaasad,  tflth  tha  axoaption  of  tvo  in  19tS,  both  of  trhlch  vara  rafundad. 
Tha  tvo  lAxgaat  chacJba  vrittan  by  WhJLtawatar  (turi-<7  this  tiaa  fraaa,  cbaek  #137  for 
S25,a00,  payaAla  to  Oiaxka  XB^ty  Co.,  and  chack  t  138  for  JJQ,0OO,  payahla  to  Jacoas 
McDougaJ.  («l,l*g«d  'loan  rapaynaot*  -  although  tha  racords  show  n«  Lndlcatlon  of  any 
loan  fzoa  KcOoagal  to  '<hitaw«tar)v^w«z-a  both  f oread  paid  as  thar«  vara  insu^ficlant 
funds  in  thai  acoouoft  to  eoT«r ~«lthar~~<back.  Vban  tha  {25,000  chaok  p^d,  placing  tha 
balanc*  at  t<24,470.)0>,  tha  Ofarrlrsit  ws-jiciTaxad  by  a  chack .froai  riovarvood  7ir-na  for- 
$24,455.90  (tha  mmenat  at  tha  crrardra.ft,  laas— «ha_112_s«z-rica  charga  vhich  was  latar 
rafundad).  Tha  71ovarvood  funds  caaa^  fm  tha  prtxrwads  of  a  $135,000  eashlars  clack 
dravn  on  St«phaaji  taeurity  Kaak.  StapAaaa,  Jkrkanaas.  Tba  f 30,000  chack  vrittan  from 
miitawatar  to  Jmaaa  HcSougal  v»s  vrittsn  ~vtian  mitawatcr  had  a  b»ianca  of  $270.13. 
Whan  tha  chack  vaa  forca  paid,  tha  balanca  v«afr-.£a  $<29, 744,87>,.,«bar«  it  raoslnad  for 
tvo  icaaki  until  a  $30,000  chack  froa  Kadlsan  rinancTiil-eorporatioa  (suhaidlsxy  of  MCfi; 
vas  diipoaitad  into  Whitawatar's  account.  Thara  va^  no  axplanatioa  girvn  as  to  way 
Hadlsoa  yt>T»gc<  at^jtould  hsra  gi-ran    (or  rran   *loanad*]    Vhitawatar  D«Ta lopnant    $30,000. 


Jkt  this  junotuz-a.  It  should  ba  oocad  th^t  shortly  ajftar  tha  taxgat  tisa  fraara,  in 
Octat>ar  19S5,  tha  )«SSI.  Boaxd  of  Dlf*ctox-a  Blnntaa  raflact  that  Iladlaoa  rinancial 
Corporation  vas  o^-ardravn  by  $2.7  aiHicni  tha  Bo*rd  snh»a'Tjautly  »r7tail  to  call  th^ 
jT»rilr«Jt  'an  imaai-aaur.  in  tha  sar-rlca  cnr-poration " ,  as  up  to  6*  of  tha  VaaocJ-aCiona 
aaaats    could    ba    in-raat^d    in    aaz-rlca    corporations,     froa   a    ragulatory    rtandpoinC.  It 

should  ba  fxrthar  ootad  that  tha  $30,000  chack  Stoma  »cO«uqal  r»oai'rad  frda  Whitavat«r 
v»s   andoraad  *o  tajrth  Bo-r-ars,    Inc.,    (vhoaa  princlp*!    is    iormar  tanAtor  .'.   ».    rviLbrtarr-i 
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who    fuAaaquanCly    •odac»««l    it    to    Xadison    Cu»jr»nty    Jor    th*    Turpoaa    of    obtalnJjvj 

ch«ck     i«  ^■coTT^atly     uiv»TjJ_ln«tnV;     »o     ti«     TTnil    il»«£irjtion     of     th*     fvujds 
undatarmiJMd.  ^ 

/ 
la  •ddXtioa<  It  x«hoald  b«  polacad  o<rt  tliat  tha  racorda  e<  ^*  foxaar  MOSL  Cilaf 
TLnanciai  Offlemr.  Cra<7  Ioun<j,  rafl«ct  a  S30,000  "rwaax^r*-  payraatrt  aoticlpacad  Iroa 
*'Klt»«#«t»r  D«w«lop««int  in  10/8S  for  tn  '•nqii^arlriq  rarrmy' i  t-M «  Information  app«Ixa 
on  «  flow  /Chart  ralatlmj  to  Kapla  Cr»«Jt  Ttraa,  a  land  LnT^ataaot/'auAdiTlilon 
d*valopa«ntf  of  Xaftl  aon  yinaoelaJ.  CorToraclcn,  and  a  a*eoad  tiar  (ubaldiAry  of  Kadl»oa 
Cuajranty  SArijaqa  t  Lo*n.  In  addition,  oai;  aonth  during  t.'m  tarrjwt  tlaa  fraaa,  Suaan 
KcOouTXl  dapoaltad  a  cn»cJc  for  5283.13  frca  Lo<;an  Clartar  («r-ric«  into  t^a  Vbltavacar 
aecovint;  't:ia»a  funds  ««ra  di'r«rt»d  frta  t^a  &anJc  of  I'.otyrtOB  to  vtvaait^av  v«ra  all 
payabla, ,  aad  aodoraad  fry  Suaan  SOouijai  to  Whit»watar'a  HC3L  chacJtInij  ;  account  in  an 
appaxant:  affort   to   >.aap    a  mt n t~.a.l    &alanc«    in  cha   account. 

rortjary  la  alao  aXXa<7*d  to  b«  a  poaaibla  factor  in  a«-r«ral  of  tt»  cbacka  vrirtan  on  tna 
Whltawacar  account.  Xccordlnq  to  tna  HCSL  slTnafaxa  card  for  Vhitavac^r  aaTvioymant 
Cor-poratlon,  Inc.,  th«  only  aiiTnatory  on  tha  account  ia  Sa>an  KcSouqxl;  hovvrar,  tjia 
alxTsator*  on  t:ia  card  alla<7«dly  baari  littla  raaatnnlanca  to  (ujian  XeSoui;aJ.'a  actual 
al^naturai  It  il  intaraatinq  to  oota  ^hat  tha  S2S,00a  ehacJc  vrlttan  on  tim  iClitsva^ar 
account  tov  Ox&zk^  Saalty  Co.,  ^.aa  *Jaaaa  3.  XcSouqal*  algnad  to  itya^-«n  t^ouqb  ^a  li 
not  a  alTnaeory  on  tim  account.  Tha  (iTnatura  on  th«  chacX  waa  ^aj,laq«dil.y  ai^nad  by 
acmaooa  alaa<,  vteoaa  handvTltiJig  &«ara  t  atrlklnq  raaacalAnca  to^t^^t  of  LiftA  iLnapauqh, 
a  acSouqaJ.  boalnaaa  asaoclata  in  a  nuaCar  of  otbar  antar7riaaa<'  In  fact.  Ha.  Xnrpau^ti 
aJ.laqadiy  forbad  or  lignad  boca  Jaoaa  and  Suaan  KcOouqaX^a'alTnatura  to  eh*clu  dravs 
on  all  of  t:^  eoofiinad  coorpaalaa  accouiita  oa  m:aarou>''bccxalona  during  zhm  X '  "^  fraaa 
ui  tjuaatloa.  XithouTll  at  laast  ona  of  tha  cSacXa  m  i'.'aii  "ly  gTiraarrgi  ii  a  Sank  of 
C^LarzT  val.lay  vaj  <ctuai.ly  iii^ad  ^  Jia  KcSouqaJ.,  Boat  of  tbaa  vara  aiij^ad  'Jaaaa  B. 
XcSougai*,  aillaqa^ly  by  Susan  McSouqal  or  Lixa  Anrpauqh.  If  tb«««  vara  not  actua.1 
inatancas  of  for^ary,  par  sa,  than  thsra  vara  cartalnly  cusarous  casaa  of  onauthoritad 
sii^naturaa  on  tha  accounts.  Th^it  bainq  tha  casa,  tha  McSouqal '  a  apparantly  sat  fav 
paxasaatars  for  'aii^natura  authority*  on  thair  paraoaal/~<n]^-~cor7orata  accounts,  with 
aultipl*v.chac)u  showing  so  lass  rrian  thraa  dlffaraat  (igsafszaa  Tor  '  ~  i  ria  a  S  KcOougal* 
and    no    laaa    rhan    four    dlffarant    algnatux-aa    for    'Suaan   B   HcOeugal '  ."\^^ 

An  orai-riaw  of^tha  Whitawatar  account  h'.  rtory  supports  possibla  crlainaJ.  action  on  tha 
part  o<£  luaan  KeSougsl,  Lisa  Anapauqh,  and  at  laa«t  oaa  ocNar  indl'ndual.,''for  a.lla<7ad 
forgary,  or  nnantherixad  algnaturaa  in  tha  nsna  of  Jaoaa  B.  XcSouga.^  (and  in  tha  casa 
of  r,  1  «a  AnspaughV  tha.  oama  of  Susan  ilcSouqall  on  nusaroua  chacXa.  In  addition,  tha 
fact  thAt  jamaa  iteSoug^l  waa  oat  a  signatory  on  tha  account,  but  slgnad  chaeks 
rvgardlasa  of  thait  fkct,  shows  his  racJU.aaa  dlsragard  for  ragulatory  r«<7U iiraoant s  and 
banX_i-ag  lawa.  Scsotigal'a  dooc^aotad  vllllngoaas  to  allow  tha  fra<^ant  uiaj. draft  status 
en  tha  Whltawmtar  account,  aaaurinq  that  loans  payraants  nax's  sada  and  corporata 
obligations  aac.  sax  laJ  hi_r-.c7wn  banafit  as  vail  as  that  of  aoaa  or  alQ.  of  hls;businaas 
p*r-:^*ir*.  ''[♦•IVT-i-jh  slrcuartJincas  point  to  tha  probability  that  soom  or  all  of  his 
buslnass  part^ara  vara  awara  of  tho^actl-rlty  taJtlnq  plaea  vithln  tha  vtiitowatar 
partsarstiip  anil  corporxta  chacltljsq^  ascouscj,  thara  is  Insuf f lalant  rrldanea  at  this 
ti-mr  to  pro»a  chs.t  thay  had  knowiadga.  Consaqqa<ie-lT,  tJx— -tadlTlduals  will  appaar  on 
tha    list   of   wltnaasas    ~~"-nl  '••^    at    tha~  and   of    this    rafarrxl.  / 


Ciallar    inxtj 
whoa*    prlncips  1  a    w 
following   axaxvplaa 


allowwd    to    occur    vtth    tha    account 
era    Jaaaa    KcOougal,     Jla    C«ry~^7uelcaz    and 
ara   nocadi 


of 


TackaX"*Blth-BcOougal , 
Sta«<Lan    X.     Smith. 


On  l/73ViaS,^cbaek  #161  for  S3,414.««  was  vrlttan  to  rirst  Coanazcijal  Bank  for 
'Lstarart'^oA.A'co^Baralal  loan,  .'aaas  KcSougal's  slgnatura  wu  a.ll*gadly  signad 
or  forgad  by  tuaan  XeSougal,  who  was  tachnicsAly  tha  only  slgtvatory  on  tha  ifOtl. 
algnatuxa  card.  tha  daca  tha  ehack  was  vrlttan,  tha  accooot  lid  not  cootaJ-n 
aufficlant  funds,  and  ■ubaaguasely  wane  Inco  an  o-rardra^t  status  of  t<3,9S3.0O> 
wtiao  tha  chack  forca  paid.  Tha  ovardraft  w»s  ciaarad  with  a  cb»ck  froa- 
riowarvood    raras    (#176)     for    t],S(}<]    on    1/28/8S. 
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On  J/13/85.  ch»c)t  4166  for  S'i.OOO  w««  vri-ri»n  to  Clti:«n'i  S»alc  for  'ralaaaa  d»*<l 
(tAdiBon  Coviaty"  .  J*io««_ac»otn7«^— r-»tT;rarciix«-y«j  y«n:  tqaln  »J.l*<7»«lly  •i<ja«<l  by  !iij 
wLfa.  Sua*o.  7i«,-<±»t»  tha  ca»<:lc  w«j«  wxitxan,  ~*:i«_^;rackjir-S«iti,-»cOouq«l  «ccovmt: 
did  nrrt  contijji' "uf  f  iclant  f^inrt*.  »ad  tiia  account  wnc  Ijito  ormrdrai^  rcatua  of 
,S<J  ,027.  S9>'-xh«n  ti«  chacJt  vmj  forc^  paid  on  3/19/85.  "^a«  account  ■"»<-«•-'  -— <  »r 
'  crraxdraii'  atacua  until  4/9/aS,  wruaa  a  <i«poalt  of  59,189.59  »«.•  r»<r«iv»l  frcm 
rlowmrwood  7ara*  (cii*cJt  *  193).  Thji  fund*  fron  flo»r»n«ood  f»x3»  vara  «3tactl7 
anou(jti  to  co-r«r  th«  axi-rtijuj  o^<trdri.ft,  piua  iaj»ar  TucJc»r-aaith-tlcDouq«i  chaci 
#  169  for  t5,4fi4.73  wtiici  had  t>»«n  writtan  to  Citij«n'»  XanJt  of  iUxaiiall, 
JLrlcanaaa,  on  «/l/3S  bafora  t^era  vara  anfflclaot  fnrvla  arailsAla  to  honor  tba 
ttaci.  ', 


«  On     3/11/95,     TLrrt.     X<M-:ija<ja,      Lno.     »i.i3ta     ctvack     #     5923     for     Jl,130!to     Xadlaon 

Cuaratrty  »«Ttaqa  and  Loan.  Till  ciaci  yrAt  aj.l«<7«dly  andor*«d  by  tuaaa  KcSouijal 
for  Aadiaoo  Cuaranty,  and  dapoaltod  to  tia  aceoont  of  Tsckar-Siaith— XcOou<jal  tia 
day  bafora  a  S2 ,  SCO  cbacX  wr^ttan  to  Vbitavatar  claarad  tb«  aecoont,  laa'vl.-i<]  a 
baianca    of    $72.31. 

Sljiilar  Laatancaa  ia'rolvi.rjj  tia  riov«rvood  faraa  account  ha-T«  boss  ;if arloualy  «^l.daoo*<l 
tirouqfi  tia  aaamplaa  u»«d  1:;  coc'J'inctloQ  witi  tia  SCOou<;al'i  paraonaL  ciacJtiaq  accocit. 
Xfldit-onaJ.  rpwcific  Inforsation  on  actlTlty  i.n  aacb  of  t2a  coobUiwd  account*  -will  b« 
for^icciaxaq    in    tbja    caronoloqY    of    a-r^nta   vftxci    folloNrt.  / 

Tiim  axtant  af  tha  for»<yoi.nq  acti^ltlaa  vlll  »ub»tantiata  t-^jia' r«£«rr»i," «  allatjatlona 
of  ca«cJf  iltijsq  bar. .aaa  tia  ralatad  antltlaa  ("ti*  coaOiaad  ccnpaaiaa'V  *•  «»«il  ad 
tranaactioca  tjatnaan  UcOou^al '  a  p»raonai  account  aad'-^'ja  caotoio«d  c-inpariiaa.  -•>'  « 
rafarral  will  fuxt.b«r  ail«c;«  tiit,  daa  to  «."",•  «-'-^-''-<^-l7*r;_g^nf  ".-m  nm  '^lili  'i  t^aaa 
tranaactlona  t>cc3rr»d,  ti**a  action*  v«r-«  yiufaabXy  j^»nto  aotaa  or  ail  of  t.'sa 
prlnclpala  of  tha  cooALnsd  cospan.'.**.  lach  of  tJiaaa  prLnal7a.la  appaax  on  tba  wltnaaa 
Hat,  a>  tiara  la  Inauf  f  Iciant  arldanca  it.  ^.S'.t  \',trt  ■  aa  pr«Tloualy  rtatad,  to  ytu»a 
tiat  tnay  a»d  )cn<s-»imtiqn  at  tiaaa  actiritlaa.  Tijj  riaga  of  a-ranta  furtSar  a«r-raa  to 
•uTVort  tba  all»<7ationa  of  forc^ary,  aiauaa  of  Tsalt-ion,  di-'-aralon  of  iuaOjt ,  and 
proDafrla  banit  fraud  ta  >»«il  aa  cooaplracy  to  dafrxudiiia  Ei3»tiVjtion  on  tie  p« 
Jaaaa   HcSoui^ai,    Sc^an   KcDcuqal.    a^id    Lisa   XnrpauqQ.  ^  ^ 

ijXTz  JL  asuoHetocicAi,  xxD  ccKPLxn  Acsccar  or  t2S  scsTstma  vicukriOMx   (U««  contL=uation 

ata«r...     If    n»eaMar7.) 

•    Xalata    )urr   a-rvntavto    dociTTnti    «rjd    attach   ccplaa   of    t^o««   docuaasts 

\ 
ror   pur7>oa««   of    clarification,    tha    followinij   ciroDolo<7y   of    a»mitj    i«    broJcan   down   by 
antity    accoune,     and    ta    tb*,  rt.ma    at    w*aa>«a    6    luaaa  acOouqal,    by    I  nrl', -riduaia . 

Jaaaa    3.     and   lu»an   H.    acSouqai-,^  HCai,   Xccount    ^    434 

1/28/85  e>ack    t    577    tor    H3,iai^Q7    waa    laauad    to    Wortii«n    SaaJc    for    principal    and 

ln&ar«rt  paynMst  oir  a  loan-.^  Joaa  McOoa^al '  a  aiijziatar-a  appttara  to  ha-r« 
b*«(i  forbad,  or  ai/^rnx^by  an  uaaatJiQri  tmrt  partT^-on  hia  babaif.  T^at*  w«z-« 
Inaufilclant  funda  in  tba  tccouct''Te — Oila  cii«c)t  #  577  was  writrtaa;  " 
tbra  HcOouqai'a  r»c«l-r»d  a  •p«raonal  loan*  of  J14.0O0  fr^aa 
■xsa.  Inc.  (cb«cJc^^  179  -  abowi:)^  an  all»7wlly  forbad  'Suaan 
acsouqal-  aiqnatur«)  on  l/29/SS.~"-^D««pita  tb«  $14,000  ,'^o«n"/<J*po«it,  tba 
cb»cJt  to  Wortban  3an>t  waa  forca  p*id__<m_^^S/a5-f'^laaTimj  tb«  account 
ov-«rdra«n  K4,  IIS.  97>,  wb«r«  It  — —  <~-^  ustii  2/7/83  wtMm  a  drpoait  of 
$5,1X7.04    vaa    raoaii-ad    froa    an    uiiJqx7<i>    aourca. 

C^jKii^t—sa^    far   ^3,154.23   waj   iaauwd  to   tba   133.      Tba   cfracJc   waa    allaqadly 
ili^nad    by    Suaan    McOouijai.        Oa    tb*    data     It    vaa    vrittan,     tba     account    waa 
o-rardrawn    by    $<3,2a2.Q0>.       whj#n   tba   cb*c>:   ciaarwd    on    2/19/83,    tba 
accounfa  o-r«rdraft    rtatua    Lncraajaad  to   $<a,777.as>.      Aa   pr»Tloualy   nctad. 
tba    Initial    o»^rtlraf^    rtatua    on    *•*•»    «ccOTmt    va^    cauaad    wcutn    cbacJc    /     *'^2-. 
for    513,181.07    to    Wortijan    baaJc   waj    fcrca    pajjl. 
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CLO<r<Ai.  iLETEXjiAL  irrm 

»UCUyT  Jl,  1?7I 
TAQE  10 


2/19/B5 


/ 
2/19/83 


/::S»cJt  #  Sll  for  S9S,S£3.63  v««  Laruad  too  )Udl»on  Cuaxxnty  S«TLng«  s  Lo»,-», 
^  for  prLnclp*!  »n4_Ln«*rw«T~p«7a«Trt»-aa_f ir*  JlcOoaiyil  r»-i«t»<l  lo«ji«.  Tbla 
chwc*  ci««JD»<*^rcia  lo»n  yroc»»d«  of  $35I7Mi.80  dapoalcwl  to  «cDcutj»i'i 
*ccount,ca'2/32/a5.  Tha  pr-ocmmtim  \rmru  da^iiynACad  "Turci***  »nd  r«no»«tlon 
of  !uaBa'  foe  t2«  Mi=Oou<;&Xa;  bowrmr,  o-rsx  tlOO.ffOO  of  t^a\  px-o<ra*da  w«z-a 
uitl»4t«l7   diT«rt»d   for   th«   ;a£-poaa   of   brlafllaq  oti«r   imbt.  currant. 

.Ca»ci   #    tl3    for    iS,iS9.J,7    va^    iaanad   to   )Udi»on   Oyaxinc-f   laTlnya    &    Lou 

/    for     Utarare    on    «    Xc3ou<;aJ.    rai4t»d     tSS.OOQ    vina»CMr»<l    coacaarciai     lo»n. 

/      AqaJ^.    t^a    chack    cla«x-«d    t.lrouqti    t.*ia    fuixla    pro-vidad    by    procaada    {roa   t>a 


2/21/85 


2/22/SS 


2/22/3S 


2/26/85 


2/27/85 


1.  d«poait  for  SI, 500  wa^  cradltad  to  tha  XcOoaqa^'a  account;  tha  dapoaS.t 
waa  cAacJi  t  181  froa  riowarvood  fara*.  ailaijadly  aicjoad  by  Sua«n  ScDou^ai, 
and   dapoaitad    to    tbalj    account    whan    it    waj    otaidravn    S<ll,6a7.09>. 

C^iack  f  615  for  5178, 301. Q2  vaa  iavuad  to  Kadiioa  B«nX  6  Trurt  (forisrl-/ 
t:ia  lanJt  of  Tl  nijatoni  to  payoff  *M  lattwood  Xort^a;?*  at'  TulAaJLl  SanX*. 
^4  3«ttsMX3d  i<  t^  addxasa  of  '^ja  iic2cru(;ai '  a  aaw  ^coa.  It  is /recciaoacdad 
t.'-.at   tia    ?uii«lci.    lAnJc   racorda    ba   r«Ti.awad    ;o   -r^rify   tiliJ    la<or=*tlon. 

A  dapoalt  for  $10,000  waj  cradAted  to  tha  KcOouqal' a^  accoujit ;  tia  fvicda 
comlnq  from  iUdiJon  )Caxketlnq  c^^ck  ^  238  payaJsla  t7  Susan  itcSou^al,  wit^x 
so  rpac^lc  statad  pur-poaa.  Prior  to  t^.ia  dapoait,' t^a  McOouifal '  a  accoust 
va.<   orardrawn    $<a,612.a5>. 


l,o«n^'proca«dj,    la   tba    fora   of    Caahiar'a    Chack 
dapoattad    Lzto    t-la    HcSoaqai'a    accorurt.  "Xi    aotad 
it-afad   puXTOaa    of    yurr^aal  rwj    and   raoovatln? 

Clack  t  616  for  S4,500  waa  iaanad  to  l-oz-asa  ar'Vouiyal,  ona  of  -JLa 
Xc0ou7aJ.'a  ralatl-raa.  Thla  cAacJc  did  not  '  ^  Ic  a  ta  a  apaclfi:  pur-posa,  and 
eiaai-ad     throuqa     tho      fundj     pro'Tidad     by   JLia  ~^oan^   procaada.  Xm     tha 

XcDoqi2ai.'a  w«ra  cont-rii9utl.n9  to  tha  Cllncoii  Cia^*±<j^i-tinA  durlni;  thla  tlaa 
s^frama,  l,t  Ls  raccsiaandad  that  a  fur-thar  l7raKt.£^tlan  ba  undert&kaa  to 
datar-iina  tia  poaalbility  that  thaaa  funda  -v^arax  prortdad  to  I^Drana 
XcSouqaJ.  for  tha  poaaUhla  -p^n^am*  at  mjk'.-q  addition  a.'.  caspalTS 
coatjrl^utioaa   on  baAalf   of    tha   wrnongali    or  iLadlson  Suaxanty. 

Chack- #  61-7  for  S4S0  was  isauad  to  I^r«na  )lc5ocgal.  X^ain,  thara  wa^  no 
dasxc;sAtad  purpoaa  on  tha  chack,  wtilch  ralaas  tha  prrrioaaly  unanswarad 
ijuactlon.   .  BotA   cAacks    to    Lorana   !lcl>7u<;a.l   vara    alijuad   by    Suaan  KcSouqal. 

Clack  0  157  the  S4.S00  was  lasuad  to  Kadlson  Bank  6  Trust  for  Lntarart  on 
loan  #  3376.72.  .  'HlXa  chack  ■  ^  «"  claaxad  from  tha  booa  l»an  procaads, 
^«i  I  •  1  ~j  U}«  doll'ax  aaoant  at  fonds  dl-rartad  for  othar  dabt  to  arr*x 
1100,000. 

-tiallrowti  aat  of   chacka   for  tioij: 


It  appaars  that  t^a  ilcOouqal'f  aach 
account  #424,  and  would  appaLraotly  writs  chacks  fnaa  wtiici'  a-rar  pad  waa 
anllabls  at  tha  tisa.  Th«  huoOars  on  tha  cbacks  fraquantly  ranqa  all 
OT«r   tha    rpactrua   la   a   pnn-aaquantj  »1    ardar.  ^/ 


3/10/85 


Ch«ck  f  158  for  18,250  was  Issnad  tn  Jlobart  7.  Wllsoa  for  'paymaot  on 
pm-m- .  Wilson's  rpaclflc  rola  in  this  transaction  has  aoc  baan  dafiaad, 
aor^hjLS^.tha  purpoaa  of  tia  "aota"  (loajo)  In  qijaatlon.  Jim  >lc3ou<)al 
allaqadiy   ai(jnad  tils   chack,    w*iich   appaaxs   to  ba  a   fairly   rara  occurrsnea. 

Clack    t    178    for    S13.248    was    laauad    to    aaynas    iuto,    with    ao    rpaclflcally 
atatad    porpoaa ,     but    would    appaax    to    ba    for    tha    parcTsa    of    a    cax.        Tha 
chack     is      sl^nad     'Susan     BcDouqal",      but     doas      oot     rppaar     to     ba     3Tiiao_ 
HcOouxjii  ■  a    allaqad    alqnatura.       ThJ_a    chack    claajad    rroa    tha    hoB>a    laaji 
procasda.      Tha    aaaia  day   cback  ^    179    for   J1,73S  waa    laruad    to  aaynas   Auto, 
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•qain  with  no  u^mc Li LcxXIy  Tt-afd  piirpo**.    »nd  cS»cJt  *,  180    for    513, :S0  waa 

«rrl.ct«n  to   a  Hi— Oj«rl««   aron«onT~rST^-3a^«p»eliiciii7   ttit^d  purpooo.  All 

tir»«  of   U»«*«  ca«cJt«,    taC4illa<7  !:t ,236,"cl«Ax-*d  izoa  th*  proc««<l«   ol  t?i« 
XcOouijxir'  1    hooa    lam.                                                            ^^                     \ 


3/10/85 

/ 

3/19/85 


3/79/8S 


no    flald    ihowv 


*/A/a5 


•»/9/as 


Ctaclc   #   181    for   S4,8S3   waa    i««ra«d   to   ITT  trja*    Int.\v  tji« 

y««T«ral    loaa    aua6«ra.       It    ia    r»caa:a«od*d    rJiat    r»oorxls    I 

/  d»t«raia«    ti«    aatur»    of,    and   p*xxijrlp«irt»    La,    tMa    lo«n. 

jlBiilaon  Cuaranty  Javiiuja  l.»«u»<l  ciack  0  21C4  for  S30„750  to  J.uaaa  3. 
XcOouijal  for  *  j«ijnbvir»TMnt  for  !•«««  a\rto  pnixcaa3«d  for  L*a^l=^ 
D»s>«jrta«nt *  .  It  i«  r»cooxn»nd»d  ti«t  fTinJ3»r  LiTF-watigatl-oni  b«  eonduc-;»d  ;o 
d*t«anji«  if  tin »  v»«  ralatoMTTf  iTMi-it  for  til*  S14,980  la  c±i»cka  -wxlttan  to 
3AyT>«*  JkuCo  oa  3/10,  and  yomalbly  tia  J13,:30  cii«cx  ai.ao  vxlttan  on  3/19, 
to  Qiaxlaa  Eronaon.  I'  r'^'.  g  ia  tix  caa«,  tia  caacJLa  written  on  3/lC 
tocaliad  528. i36,  l-adJ.c»tin(j  tiat  Jaaaa  McSouijai.  wmj  — «-i^--— <  for  S2,S14 
t^at    ^a   did   not   actua-lly   apesd. 

d»c)t  t   S76    for   Jll,0OO  waa   iaraad  ta  Cu*p*w  Tltla  Coxp^ar,    with   no    rtatad 

pM-ryo**.       Tliia    tmnaaction    wonid    (•«o    to    ladicata    ta«    poaalbillty    of    c 

loraiaJ.    r«al    aataca    •«!•    or    cioaUg    of    ioom    -Ifmi    ToaHSly    r«lac»d    to    tha 

\     purcJvaa*  of    vha   KcSou<;ai'i    i.aam,    or   rai*t«d   la    aooia  «*im«r   to    tha    525,000 

\  tranaactlsn  b«tw*aa     Wliitavitax  0*T»iopo«!TC  aad  Oxxx)Lt  itaal^  Cooip^nv.      It 

^ia    ].■< — >-uj«nd»d    tiat    tia    i3M«p«w    Titla    Ccarpaoy  ,jad    OiarJca    aaalty    Coorp*irf 

racorda    be    raTia'»»»d   to    aaaaaa    th«   yoTTraaa   o^'tia    511,000    eir«ck    frca   tiia 

\  JJcaouqala,      and     It'i     jot«ntl»i     ralatloaaJii?     to     sr&J.t»w«t«r     '"'^     Otaxia 

laalty,    if    ury. " 

Chacit  ^  688  for  53,000  waj  iaavsad  to  tia  3111  Cllrrton  CaarpaXtjn  rund.  and 
alla<7adly  aignad  ^  Suaan  HcSougal.  7h«  accuogt  ixlanc*  on  tha  data  tha 
chacJc  waa  wrlttan  stood  at  S<7,897.73>)  wbac  tha  ehac*  ciaai-ad  on  5/3,  t!i« 
o^r»rdr»^t  rtatua  Lncs-aaa*<i  to  S<10 ,  897 .  73>"; — "Tlia  •ctrount  dalanca  rasMlaad 
a.t  thia  1«T«1  'intil  S/9  w&on  55,281.31  wa.a— d*poait*<l  from  an  onldantlflad 
acurca.  ^-.^       ^\^^ 

ChecJc  #  691  for  537,1«9.30  waj  liarsed  to  Izvcncxz,  lac-.,  aAla^wdlY  a 
•vLSaldlaxT  of  Kadlaoa  71aanclai.  CarToratlon.  7h«  eSwc^  did  not  itata  a 
rpsci^lc  poTToaa.  vh«n  tha  chacX  waa  written,  tha  accoost  had  a  haXanca 
of  '  $34;533.  ,  78;  tha  chock  ciaaxad  on  4/12  ormnlraifla^  th«  account  by 
S<10  ,Q75.00>.  rjnda  totall'  -.<;  tia  «Tir-t  t-anm  amount  w«ra  cirpoaitsd  laeo 
tJia  acOoogail,' a  accoont  on  4/22;  tha  aourca  b«mq  a  i  Hadlaon  Suarxney 
SaTla<j»  SNioaav count ar  chacX  for  537,149.30,  alla<7»dlj]  alijri»d;by  aithar 
Hanry     or     Smaxf     Hajvilton.      with     th«     aoe*C-lon     "8S     MS     380     *!.".  It      ia 

coacal-rabla  that  SCSouqal  yQrr*iiaad  tha  <^&r,  and  th*n  aold  it  for  tha  aas« 
iBount  two  wwaJia  lar*£.  Bow«T<sr,  wli«n  eonal  flaj»d  wi.th  tha  fact  that  t 
aial  1  ar  aituatloa^  occurred  with  Mr>-»iya-l  and  Sz»cac«z  9  days  latar  on 
4/18,    th«    s«I«/7arc:^aja«   thaocy  t^coaaa    Incnaalnj^y   laplAoalbla. 


A.  dvpoalt    of    533,000    wa.r^  cr«lltad    to    tha    HcSouT&l'i    aocoruK;    tha    oourci 
fmalna    iinirtTTtlf lad    at   thla   tlaa,    but    ras««xch    coQtlnii«»<, 


ChacJt     f     697     far     529,209.30     waa-^Lsauad     to     Izacucax,-^   Inc.      for     a     blacX 

Karc*daa.        Tha     t*aa     aaotrnt    waj     rof^lBdAd to — tha'HcSauqal '  «     accouirt     by 

Xjracucax  on  S/l/SS  ub«n  thalr  accoixnc  waa  cni-ardrawTi  by  ;<2a,  812 .  3  4>.  By 
-thia -point  tha  HcOou<jaJ. '  a  ha-ra  awldantiy  paxchaaad,  and  ait.^«x  rat-Am»d  or 
•ordt-^tvn  ajrp«nal-r«  oaxa  In  a  10  day  parlod  if  tlaa.  rt  la  laovjaitandad 
that  iLiimam  tranaactiona  ba  furraar  laraatltjrtad  throviqB  tha  racoxda  of 
Kjcacucax,    Inc.    to    datar-il  na    t.'iat    nxtuxa    of    thla    actlTlty. 

Chack    ^    499    for    553,000   wma    iasnad   to    rigw^rwood   ^araai    thia    waj    a    "loan' 
to    c^rrar    rioir«r-»»ood  *  ■    «3C2.aTiinq    u»ai.drajt    of    S<SO  ,  934  .  17>,     wtU,ch    oc cuj.  -  avl. 
aa    a   r«ault   of    an    586,612.6^  paycaant    to  warl  1  aoo  Cuaraircy   t^-rtaqa    &   Loan   on 
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rlowwrvood   wax    writ.t«n.    ti«    Xc3ouq«l'i    bad    S19,42^S0    La    th«i_r    »cc=unt. 
'Wi*n     th«     cJiack     wm^  f  orc»     :uj.d     cm     i/22,      th*     )t<:S«>u<7aa '  •     iccouat     wis 

5/1/83/  G!*c>t>^J3    for  SI, 207. JO  w«j»    Isvaed  to  lUclL»oa~~C<jAr»atr   for  th«  April  Lod 

JUJCtt' p«Yia«n«»  on  )tcOo«q»l  r«l»t»d  lo«a  *  10«4.  r^«  •ccount  v&«  OT«rdx»»u 
J<7,897.73>  wtoaa  th«  c£i«cJc  !orc«  p«Jjl  on  5/3/8!.  Ttm  «Dd  r««ult  of  tiij 
tr«n»«<r;lcn  «ppo»i-s  to  ba  ti«  HcOoii<j»_l. '  •  OT»rdr«»l-a<j  th«lr  «ccouot, 
/  r-««ultiJii5  la  aa  an*ut.aorii«<l  "loan'  iroa  t.h«  Xa»oci*tion.  laiordor  to  pav 
tia  Aaaoclatlon  for  thau:  April  and  XArcii  lo*a  p«Y»«trt»A  thara  app«ara  tj 
t**    litrla.    If    aay,     I09IC    to   t^as«    clrc=a»t*airaa . 

S/1/85  Ci«<Lk   ^   704    far    SSO   v»«    la»ij»il   to   ti«   D«BX5cr»tlc    Pirty  of    XrlurKaa.    'or 

tiia    puxclAaa    of    ""    Jaffarioa    J«cJe3on    3«7    dlaa-ar    ticJtjrea".       rsa    accouat 
6aJ.*nca   v»«    S<S,826.J6>  vdaa    tha    ctiacjc    foxea   pajjl. 

S/lS/aS  Ci»cJc  t  748    for   520,000  w«»    iaauad  to  Sadijon  Cuarxsty  for  ti*  puxchaaa  of 

C^a'ilar'i    Cii»cX    #    2704.       Tia    ramirtar    an    tba    Ciahiar'a    Ci»cX    vaa    Xaxti 

Ticrr^z't,     Inc.,     waoa«    prlacipal    La    J.W.     rolbrl^irt,     foraar    Senator     frao 

Ar**aaaa.  ruLbrltjiit:     «ndors«d     tis*     ca»ck     "for     d«poal£     otU.7     to     JUijija 

SatloaaO.    VirW    on    5/13.       On    5/20,     S20,0C0    iraa    dapoaltad    Lato    HcOouijai  •  • 

account    vtxlca   -^xa    orarirawn    X<17,6«2.20>    at    ti*    ti3>a.^     TSa    aoMrca    of    ti« 

drpoalt     la     andtaml  tad     4t     '*•<  «     •■•—  :t     Is     racrvoandad     r'lat     RlTja 

\  X^tlooaO,    auvk   rvcorda   b«    rrrlaN<«d  to    d«-ear3l2«   tha, -poaal^Lllty   t.lat   t^uaa 

\  fund*  tr»T-aiad   froo   r-albrl^at  ^cSt  to  McSorsqal..  ^f    to,    tiia   traniactlon   la 

\      «\llial7   candldata    for   poaalila   c.Vaclc  klti 


i  dkpoalt  of  Sa,J70  «aa  cr»dlt»d  to__as2oiixjai-^-a — acTrou5t7  which 
o'o-ardrawn  S<2S,052,20>  at  t.*ia  t'. ma.  Tba  fiafta  cxoa  froo  rlow«rvood  7»x3« 
c^ac^  t  204  for  S190,  ?aoioroolc  &aaar  c&*c±  t  128  for  SS.JOO,  Sraat 
Sout^az-a  Land  Coep^ay  chacJc  t  126  for  Siao,  aolllaq  Xaaor  rharlt  f  212  for 
S2,400  and  XcOougal  &  Ajaoclataa  c:iacJi  t  107  for  S300.  Kich  of  tAa  chaciia 
w«s    daalgnat*!    u    a    "loAn*. 


S/24/83  \^     CiacX    t    760    for    583,233.39    waa    lawuad    to    OnionOtat loital    i*iiX.       Whan 

\eivacJt  >raa  wrlttan,  t>a  account  cotrtaJ-njod  $963.19.  KeSouqaJ.  borrowed 
S8S,000  from  a&n,  (loan  ^  2764),  and  t^ia  lo«n  proca*eia  w«r«'d«poaltad  Lntn 
tii»ij  accoutre  to  co»aj  ti«  $83,233.29  eh*eJ«.  aow«^»r,  wtoati  th«  ciacX 
c-laajrad  on  S/31,  It  waa  forc«d  paAd,  laaTlag  tia  account  >riti  an  ov-ardraft 
balancavof    S<4,a96.03>. 


Whi-taxatar 

PrLnclpalat 


12/7/84 


\      \ 
ymrrmler^amtlK.   Corporation,    Inc. ,    Account   t    2301S13 
Jaa»a    and    ffxuan  HrOouqaJ. 
Kill   and  Zlllixy  yonhin  Clinton  / 

TtM    Vhltavatar    accsunt  Vaa    OT«rdrawTi    by    ipproxlaataly    J<6,00Q>,     wbon    a 
djrpoalt    for    t9,310    brought  ttM    b«J.anca   up   to    {3,423.65.       'Hia   dvpoait   waa 
■ad«    up    of    funda    froa^t^a    ace6qpt*__gf    tha^eoBttlnad    coarpanl  aa;        Tucksr— 
Smlth-EcSouqai   ciacJc   t   IM    for    SI.  600,    Itolilnq  Mannr  c&»ci  *>  198    for   S330 
and  I'saArook  Xanor   c&acX  ^1:10    for    37,100.      Kaea   c5*ck  vaa   daalqnatad   aa    a 
•loan-    to  Whit*w»t«r,    and   aacK^-cnack  waa   iJ.la<T»dly   atqj***  by  alt.'iar   Soaan 
■cDouqal,   or  XJja  Anxpanqb  ■l^nln^-As   luaan  Xr 'Viuqal . ,anca  tHa  dapoalt  waji 
cr»ditad,    Whitawatar    laauad  c&acX  t    LTT—for    tl.  ;-7-rr8  to  tia   »anJc  of   Ciutrry 
7all«y,     tali'.Dq    Um    account    balanca    down    to    1147.47. 
-^         \ 
Ci«ck^/^128    fox    SS,071.2J    waa    la«ua>l    to    tiia    SanX   of    CSarxy    Vallay.       TSa 
chaek   wua    alqnad    'Jaoaa    B.    NcOougal*     (wfto    had    no    alqnatura    authority    on 
t.ha    account)    aJ.l»7ad^y   by  (uaan  KcSouqal ,    ba»ad  on  t^a  bajuiwrltlnq.      T^la 
ciaci  claar»d   tha   wUltawatar   account   on   1/11   -   ta«   day   tftar    a   dapoalt    foe-. 
S4,660   waia   aada    to   vtiXtavatar   by   t^a    "-""1  tt-l    coopanxaa    aecounta. 


0  0  b  '  0  b 
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1/10/as 

/ 
I 

I 

i 

2/13/83 


2/1S/83 


2/21/85 


3/7/8S 


3/22/83 


WUr^.t.r     r.clT»d     ,    d«po.lt     for     S4,S60     f rco  ^th.     canbljaod     cc«rT^„^ 
?«i>Orooic  K*nor,^_hr±rufL=9   th-  T5roujflt~l»*i»ijc«    to    $S.09Sv27. 


t^i^^i"o:^^:iL°";*^  ^''•''-  ^^«  "*-*  =i«*i-«i  on  w^,  t^m^'^:; 

c^T^ %;f^  ^T?°^'  '^"  '^^''^  «:ittM  by  «Mt«.*t«r  toy  th.  B»nJc7f 
Cjarry  7Aj.l«y  would   h«-»«   b««a   iii*virjlcl«it:.  \  \  "•'**   "'■ 

ti«.  w,.  »  d-po.lt  Md.  to  ti>.  w»,it.-,t«r  .ecocnt  frta  ta.  c«neil!4 
eo<Bp»al""    *cconista,    cuxUkj   ti«   <rr«rilr«^t. 

/  / 

^*  '  "^_i"  "'*"  -"  -««=-^  ^=  Cixrlo.  I.  J«».  ,-;or/  .cc^rmtiug- 
"rri^V  V"  =^!^*",'^^"<*  "'=»"  )*cCouq.l-,  *li*5»ai.y  by  «»«oae 
^count     Lato    or^rdrait     ft.tu.    by    S<l,i92.06>.        Ti»^  .ccount     .ifacri-rQiv 

^s!^il!^,rr""^""  """^/^  ^^'-^'  "*""  '^"^  <l*J»-l-»/Ct^  froa  th.  coabtn.^ 
^comp*nl..  »nd  oo«  fr™  in  aod*t.raLLD«,l  «urc^  totiiliaa  58,aO0  v.c. 
n^n"?*  P-  ^'•^"•i-'  ««r,  for  J2, 300, ,„.«:«  tba  cciBbli*!.  account*, 
52,300  froo  TucJc»r  Saiib  XcScm^fcl.  »nd  SJrtJOO  'roa  u  uaKl«atifi«d  .cure*. 
1iZ°">^.!""^''^  "JJ^'^  d«70.1t  to  ;i-_tJ,^MO-ci»aniiT^^n  to  Chri. 
B«d*.xl.t  I.  rmriiiiiii.iiilad  tA*t  frir««-  r.Marcb  b«  conduce..!  to  d«tar=ila« 
-i«  ?o«.lbi.lity  of  «^.  T.^fTsirliaq-  tA«  $3 ,  OOO  b.ci  to  iniit«w«l:«r ,  wfticS 
could   accouirc    for   tJia    •3r7-«t«ry   i»po«it.- 

Gi»cJt  ^  134  for  $1,000  n«  l.»u«d  to  wiu.t««r«t«r  D«»«l0T«i»nt  Cor^oritlon 
wl_h  ti»  ncrt.tioo  •Xcco.mt  317.  S-.  Tli*  d^a  tha--cb.»cX  vaa  -rlttra  t.1a 
iccoont    b«l*nc»   ««■    $<1,192,0S>, 

\o»«iiiraft     rt«cu»     Inr-amvt     to 


*ad   whan   tia~-rback  ci«*r»d  on   2/28,    tba 
S<1,906.93>.  IVtdaacav  yoLata     to     tba 


Frobablllty  tbit  tba  acsL  irhitair«tar  •ccount  w»»  »H*9«dly^"»w«ppljq-, 
titinfl,    cbacJta  wltb  a  »l.«tar  »c=ouiit  »t  «acrtbar  banJc.    in  ord«r  to  oai.=tJ 


iXirmrtaJji   acccunt   baiaaci 

\^ 

CtacX- *  135  for  :S50  waa  laaued  to  Ciariaa 
»*l~'i.c*M^  TIlia  cbaci  elaajad  t.'ia  account, 
on   3/22.   \       \ 


Jiinaa,    aijalai  for   *«ccountinjg' 
tak-lrwj   tb«   balanca    to    $238.97 


<=iac*  0  1J7  far  52^000  waa  laauad  to  Oxarka  JUaXty  Coa^aay;  tb«  purpoaa 
waa  not  atatvd  on  tba^cbaelt.  Tiia  cb»cX  waa  mijjama  'TiiiMa  B.XcSougal, 
'^-^-•'^■^y  ^  Liaa  Xnrptnifh,  baaad  on  tba  baadwrltljofl.  Thm  dac»  tba  cbaci 
w«a  wTitrtan,  wiu.t»»«t«r '  i  account  rafloctad  a  balanca  at  S258.9/7;  wban  tba 
=»»•<=*  forca  paid  on  4/1,.  tia  accoaal^jyaa  OTmnlravn  by  J<2*,470. 90>,  wbicb 
included  4  SIS  <nrardr ajft.  cbarrjw  tbat  vaa  lAt»r  raba'C*d.  /  ?b«  account 
»t»y»l  orartlrawn  until  */9~^*ban  a  524,455.90  d-»poai.t  w««/'rac«i.-r»d  frem 
n.ow«rwood  raraa  (cbacX  #  ly^V,.  rilij  d«po8lt  a«suiit.-»a»  axactly  tha 
m<^t.  of  tba  trrardrait,  laaa  tba-JAS  o-rwrdrafx  cbar5«^'  rio«»«rwco«l  Taraa 
proTldart  tba  funda  from  a  $13S,0QO~~ca«bi«r»— ca*c)t  drawn  on  SCapbana 
Security  a*nX  of  St«ph«na,  Axianaaa,  wbicb  had  prwrUsuair  b*«n  d-ooaltad 
-to    Lz-^    account.  •-  i  r~ 


»ccomiaq  to  -rarloua  OkJ.«iia«a,  Taxaa  and  !•«  Tork  n«wwpap«r  ropor-ta  froa 
Karcb  1992,  tbia  could  ba^»  ,b»an  tba  tlaa  frama  Ln  wbicb  mutawatar  va* 
conduc-tln<j  tjanaactiona  ra<yardljii,  tba  bouaa  tAat  waa  alla-yadly  purcba»«»d 
and     »aba»,uantiy     .old     by     «a.      Clinton.  It      ia     r»coo««tid*d      tbat     tba-; 

'""i'"*""'  •»»  Oxaxta  aaaicy  ractjrda  be  r»»law«l  to  dacaraina  tba 
poaalbiiity  of  any  aalatiaij  ralatiaaabip  baoiaau  tb:a»a  two  traa»*.ation«, 
and    tba    oatura    of    «jiy    racb    raiattaaabip.    If    found. 
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M/>i/CC/s  vTiiAaAvrr  i\vT?*GS  a  loan 
rxca  14 


4/9/BS 

4/13/8S 

/ 


erwr 


■OMTpoaL^     at     $24,455.90     waa     cr»<lit»<l     to     Whdt»w»t»r'»     «ccoant. 
lou«ly  notad,    CJia    iusda   caraa    frso   rlowvrvood   ruraa   c:i*ck   0    194. 


GmcX  <  IJa^OT  $30,000  was  i.»«a«<l  to  J*iD««~-a,  XOou<j«J.  vlti  th«  aotaciOQ 
'loan  rcp«yB«irt*.  vhaa  tJia  c&*c^  via  writtAn>^t!ia  accoMne  balanca  was 
$270. >3;  whan  t.b«  ebacX  fore*  y*±d,  c^ia  acctMnC  -fM  ^oTardratm  by 
$<13',  7  44.S7>.  TM«  civacJt  waa  iliraad  "S^iaaa  K<:Oou<jmi* ,  Aiiai;;»<lly  by  LLaa 
Xarpau<;h.  Joaa  McOouqal  aadan*<l  t^a  {30, COO  c^acX  XA  Z«i-t2\Xi7r«ri  Inc. 
/(J.  w.  ruLbrigbC),  wtio  ia  tiu-n  andors*!!  it  to  Xadlaoa  ^Ouarancy  for  tha 
/purc.laM  of  a  CaatUar'a  deck,  drawn  froa  KZL  account  /  7C013L2, 
Cranaactloo  t  7801.  %aa«axcb  to  locate  tba  flXa  oi  t^a  CaaAlar '  a  OmcX  la 
contljuiia?. 


CivcJc     t      139      ;or      $17      waa      ijauod     to      tha      Xrkaaai 

JtcJainirti-ation  for  tJaa    1985  corToraca   franchlaa  tajt- 
*Sa»an  XcSougaA*,    aJ.la<7«dly  by  Liaa  Acrpauqn. 


M      Dijraotor      fi^AAca 
T^a  c.lacX  waa    alqsod 


4/30/aS 


\  dapoaLt  for  $30,000  was  ervdltad  to  vhitawatar '  *  aecsuac  i  Tta  fuiuia 
vara  fitu»ldad  by  Hadiaoa  rUnanelaJ.  CocToratloa,  buc  no  TUZToaaiwaa  acacad 
oa     t^      chacJc.  T^la      dvpoait      bi-ou^hc      tba     VhXtawatar     baiaaca      tT^sa 

$<29,744.87>    to    $2S5.13.       It    la    rao-iaaaadad    that    the    racorda;  of    Kadison 

\     rLaanelaA     Corporation     ba     re^lawvd     to     detiaralna     tb^     a  pacific     busloaaa 

\  purpoaa   of   t^a    fuiula    reolttad   to     Whltowacar  D«T«iofs>airt.      t&a    cbacX   frsa 

■JUdxaoa   7 Inaae  1  a  1    waa    siiynad  by  SCSI,  Ciiaf    riaanclai-'Of flcax;    Gra<j  Tounij, 

viho  waa  alao  raaponatbla  for  craatlaq  tba  pj-arloraaJry  rafaranead   'jtaaarraa* 

\  ipr»*d«haae  («»a  rafami  rurmary)  Is  walca^a^IC/aS  $30,000  *»aijlaa«rlnij 
\au-L  »a 7  *       faa      waa      to      b«      rhai  j<U      to     JrOt^  r«»arT«d      froa)       «lil6a«atar 


Tue)ear-3aitii-McOoa<jai,    )■»:,  Acco<int   #   23013S3 
PrLaclpaiai    Jasaa    3.    ItcSoagal 
Jla  Suy  TucXat 


1/32/as 


2/7/as 


2/14/'?S 


2/17/85 


3/11/8S 


XC.'%acX  *  161  far  $3,a94.&<  vaja  Isroad  to  71:rre  CooearclaJ.  B^ok  for  Intaraac 
oOv  4  loan.  T^«  ehacX  waa  alt^nad  'Josa  S.  XcSosgal'V  aJ-laqvdly  by  Suaan 
KcSouqal.  Jaaaa  McOouqal  doaa  sot  appaax  on  tba  ai^saeuxa  eaxd  aa  a 
li^^acary  oo  t.M.a  accsunc.  72m  data  tb«  cbacX  waa  writtaa,  tha  account 
bailasca  ilLd  noc  centals  lufflclant  fiirnlai  wfaaa  tba  ebacXdaarad  on  1/23, 
tba  account  waa  o^«rdrawn  $<2,9S3.00>.  Tlia  aaaa  day,  rio>»arwood  rarsa 
aada  a  SX, SOOv" loan*  (ch«:k  /  176)  to  T-jckar  SaitS  ItcOooijal,  ijlegadly  foe 
tha   ^uxpoaa   of  ^'co»»rlnq    t.ba    ovmrdraft. 

dttcX  t  Its  fbe  SS'iOOO  waa  Isauad  to  Jaaoa  B.  McOeraqaO.  aa  a  -paraonaj. 
I'uin*  Tiyt  chacX^waa  <ij.a<7adly  written  and  al^nad  by  Suaan  XcOou^ai.  TbjLa 
ciMCk  waa  dapoaltacKto  HtfSougal'a  account  alooq  vlt^  ■  check  froa  Kadlaon 
rinaAcljal  Corpora-doavfor  $3>ia7.C>4  oaced  aa  'aai.axT'  °^  ^*  dapoalt  lilp.    . 

deck  *  143  for  $300  waa^laauad  toJi»a«  BTxcOouqil  foe  "yettry  eaah.' 
TbXa    check  waa    aJ,so    aXla^adl-i^  written   and    alvnad   by   Sssan  BeOou^al. 

Check  t  164  for  $1,600  waa  Laaua<S^t3  Ciarlaa  X.  Ja»aa^for  'aceountia"!" 
sarricaa.  TSa  chiacx  waa  al(jnad  •  f ulf«n-JlcOau9»i'--'VHa9*41y  by  *OBaooa 
ocbar  rsmn  xa.  IffDou^iJ..  and  appears  to  ba  the  alqaatuxa  abowlng  on  tAe 
^~actu*i^OW*L  atfltatura  card.  Xa  prarlouaiy  oiTted.  tie  aicjaatura  on  the 
>«SXC^  account   algnature   card    la   aot   ballaved   to  ba   that  of    tuaan  KcOouijal. . 

\  dapoalt  o<  $1,150  waa  cr-editad  to  the  Tucfaar  aaith  XcOou^ai  account; 
accordlaq  to  the  dapoalt  aiip,  the  tunda  w«re  related  to  "^oo«rt 
Axaatronq*.  Howaiar.  the  check  waa  actnaJ-ly  payable  to  Xadlaon  Cuaranty-^- 
taTUKja,  4Bd  aadoraed  oa  beiiaJ_f  o«  Xarl.1  *nn  Onaranty,  aJ.i»7»*ly  >T  •«"«> 
lieOou<xaJ.,  and  eabaec^aatiy  dapoalted  to  t.la  TacXar  Salth  BcOouqai  account. 
Thia  dapoalt  waa  oada  one  day  prior  to  t-^a  claarlag  of  Tucker  ««lth 
KcOouqaJ.    checX   t    165    tarr    13     «""      •- '  -    "- 
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HAjaOON  OUAJOJ^TT  SAVTNOS  «  LOAN 

Abocsr  n.  1591 
rAcai5 


3/12/85 


3/l^'/8S 

I 


4/s/as 


\  ^ 


Clack  /  165  lor  S2,S00  w««  ljiu«d  to  wiiit»w«t«r  D^'t^lxjpo^nt.  Tbi«  cSack, 
aloruj  with  c&»c3ui — r?om  vS»  ccHir  Combxoad  cao^>AnJ.««  «ccount»  t.ot*Hl^-n; 
$3,300,  v«r»'^<l«po«lt«<l  to  WhJ.tow»t«r  on"^i/^i:,  carij<j\»n  a>-«rTir«;t  of 
%<A.a'}K^2>  ta«  oT«r!lri-ft  rc»tu«  In  ti«  Hhlt*»«.t»r  Bccoaiit  was  c»u»»d  by 
th»  ^oscm   pay   at   chvcX   f    132    far    {3,000    lavavd   '^^  r^-r'  .    wad*. 

Oi*ciL  0  16i  for  S4,C00  waa  ltau»d  to  Citi^ana  SanX  for  'ralaaaa  d»»l  L,-i 
Kadlaoo  County*.  Tila  cfiacJc  waj  tlTnad  *Jaai*«  3.  Sc3<scnjil" ,  ,aj.l»<7«<lly  by 
5u«an  XcSouqal.  Tha  data  tha  ciack  waa  wrlttan,  tiara  w«r«  LnauJfiiiajit 
fuodi  Lo  ti«  TucJcar  Smith  XcOouqal  account;  »*•»  cii»cJc  cla*r»d  on  3/13, 
o»anijr«wijvT  tha  account  by  S<3,927.60>.  Tiia  oirardraft  att-aatlon  «xiata<l 
for  t:ir*«  w*«Ju,  ontil  4/S,  at  vtiich  tlaa  t  dapoait  of  S9.ia9..a9  waa  ajida 
Into  t-b*  account  by  cbacX  ^  193  firaa  flovmrwood  rai-3u.  Tiia  diffaxaaca  La 
tha  dopoalt  anKnurt  and  th«  aaw  account  bal.anca,  SS.  664.73,  waa  «xac-tly  tba 
asount  nacaaaary  to  cotar  TucJtor  Smith  acBou<jal  cbacfc  t  159  for  ti  ,6M.li 
to   Citlxaa'a    Sank,    writtan   on   4/1   wbaui   tba    accoust    vaa    at:lll    o^narxlrawa. 

Ch«ck  #  169  for  SS,£64.73  waa  Laau*d  to  Cltixaa' a  3anJc  at  Narstiall. 
XrkAAaaa  for  paynwot  oq  'aotaa  40071190  and  3003148-4*  .  ria  atatua  of  t.~.a 
aotount  at  thla  tiaa  waa  nfficiantly  diac-aaaad  la  t-la  for«<joinij  TucStar 
iaiXtS   XcSougal    tranaaction   datod    3/U/as. 


y 


Tlow«r-wood 
Prlncipaljt 


MCCI,   Account 

:   tila  tl: 


1/10/as 


C^ack  4    170    for    $3,000   waa    iaouad   to  Jaa»a-3 acScffqXT;      At   tia 

ci«cX-'wmi  iaauad,  tha  KcSoagal'a  account  waa  orarrlrawa  by  $<4,09S,39>. 
TiLlM  dapoait    from   flovarwood    brouqftt    tJM    balanca    wp   to    $3,904.61 

Ch»cX  0  172  for  $1,430  waa  laanatl  to  VhXtavatar  :«T«lo7c>ant  aa  pa.rt  of  a 
$4,660  dapoalt.  Tha  f-anda  from  thla  d«vo«iV~»»r«  a_lla<g^ly  ua«<l  to  •.uiwr 
wbitawatar'i   cback   #   128   for   $5,071.23    to~tt*   aanX-oif    ciarry  Vallay. 


^r^arX  0  173  for  $6,202.26  waa  laraad  to  flrrt^  Cooxaaccial  lanJc  for 
'Lntarart  on  tota  t  00003611*.  Tba  cback  waa  ilTsadv  *Ja0*a  7.  Kc2ou<^l' 
all»9«dly  by  3aaan  ao2ouqal.  T^ia  data  tha  cSack  waa  wrlttan.  tha  account 
coirtxlaad  a  baLanrra  of  S866.74.  Soxai  ax,  on  1/23  a  S29.:O0  d«poait  wa« 
craditad.  to  tia  acctsunt,  raeal->-od  frcm  3111  Saaloy  (brot.aar-ln-law  of 
Xuaan- Jlc2ougal)  al_l«<;*dly  for  *20  acraa  in  ?ulaakJ.  Counry*.  Tba  c.lacX  for 
$6,202.26    cioar»<d   tSa   71ow«rwood   account   on   l/2i. 


1/24/85  Ciacic    #    17S--,  for  "S3 ,  SOO    waa    Laauad    to    Jaamru    B.     KcDougaJ. .     TSJ.a    clack    was 

part   of    a    $4, 675.4X-.d«poal.t   to   ScSouqal '  a    account. 

1/28/8S  Ci»ck  #  176   for  $3,500  wka^laauad  to  Tuctoar  «mj.tii  XcOougaJ.   for  tba   ailaijwd 

TOTToaa    of    (.maxlaq   t^a    axlatinq    TurVar    Salth    llcOOu^*!    owardxaft.       Thla 
cb»ck  waa    al_la<7*dly    al^aad   by    5ur»n    McOgyga-l- — '^ 

1/28/85  Ciack   t   177    for    $1,000  waa   £»«uad  to  WbJ-tawatar  D»»^lotX9«at^  aa    a    *loan-    to 

jo'nr  Whlta-watar"  ■  «3tl«tln<j  o-r«nlraft.     TlLLa  cbacJt  waa   a^Ia^adiy  aliynad  by 
Suaan  HcOouqal.  "-^^^  .^--^ 


Cb«ck    t    179     for    $14,000    waa    laauad    to    Jaaaa    7.     KCSouqaJ.    aa    a     *;>araaoal 
^loan*"-..^  mLa   ct>«ck  waa   aiqnad   "Suaan  McDouqal",    allacj»<liy  by   aocuacioa  at^^r 
tbaB---auaan      Bcoouqai.  TSa      loan     waa      aJ.ia<7»dJ.y      Uitaadad      to      cor^r      a 

$13,181.07    cback  wrlttan   on   acOouqal'a    account    to   Wottban    a*nk; 
tba    cback   waa    (orca    palud,    and    nc3ou<;aJ. '  a    account    waa    <j»<t^ drawn. 


Cback     f     183      for     $1,500     waa      laauad     to     Craat     Socrtbom     Land     Coorpany, 
daaij^natad    aa    a    'loan.*      Tba    aaaa   day,    cbaok    0    184    for    $500    waa    iiauad 
KcOoaqal    t    Xaaoclataa,    also   daali^natad    aa    a    '1 
'Suaan  XcSougaJ.*,    aXla9adly   by   Llaa   Anapauqb. 


Tbla    cftack  waa    alijaad 
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;ixcs=rf  cuAXANTTf  savtmos  a  loam 
csc^imal  RE3TXJua,crm 
A-'Cvrr  i:,  un 
rACS  1* 


*/l/8S 


or 


CMck    #    138    : 

rporaelon   «■ 
slqasd    'Sua&n 

ttt«n 


4/3/85 


♦/3/8S 


189,    <J.la<;»dl7'    foe    a 


4/4/85 


4/9/eSi 


4/9/895 


4/17/83 


Sll.763.11    v^M     lasu»d     to     Intaraxcioaal     Papsc     Ilsaltr 

principal   and   Intaraat  payrant   oa   a   .VTCa.      T^a   c^ack  waa 

tovKT*!-^;    mS^iSiItT— »y-jooaoo«   otiar    r>ian    Juaaxi   HcOougal. 

anca    of     S1.SS0.91    in    t^•^kcc^une    ^^«    daca    t&a    c^^»c)c    vxa 

S135,aOQ    drpoait    waj    racatx»<t    aad    cr«<litad    prior    to 

McX  eiaajinq.  "\^  \ 

OiacJi  ^  189  for  S5J,QS3.41  vaa  LaaMad  to  rLrxC  Caaaarcial  BanJt  to  'pa^  aii 
^conaarclal  loan".  funda  for  t.'ii  a  ch*ci  >»«ra  a*xi.-r»t^  fromv  a  5135,000 
/d«poait   to    riow«r^<ood '  a    account   t.&a    aama    day.  \  i 

\  \ 

X  dapoal^  of  $135,000  waa  cr'a<litad  to  tba  71ow«rvood  account  frca  a 
Cxahiari  C^iacJc  drxva  on  tJia  Itaphaaa  3«curity  3*^X  at  Stsp&aaa,,  AxkAnaaa. 
rua<la    fron  cAla   dvpoait   w«i-*    raaj.txad    frca   rlov«rvood    toi    < 

•  KadXaon  Cuaxanty  for  t3,0OO,  c^aoJc  ^  193  (furt^ar  raaaarcCi  into  t^ 
poaalbility  tnac  rh  I  »  waa  a  caopalTn  contribution  haa  prwrloualy 
iiaao    au<j7«at*(l) 

•  TacJuar  Smili  XcOougai  for  $9,189.69,  ciaci  f  193,  aila-yadly  to  co^ar 
an    ajclctimj   arwrlruft. 

/  ' 

Vhltawatar  Da'<ralopa>«nc  for  :24,4S:.9a,  zhacX  ^13*.  *ll««j*dlY  to 
o->^r  tJia  O'v-ardxaJt  canard  by  viLltawatar  °  i  chack  foor  JZS.OOO  to 
T«rV«    Ilja«3.ty. 

rlrre    Coaiaarclal    ftuUc   for    353,053 
KcOougal   ralatad   loan  payoff. 

ataz-natiooal   Fapur   R*aJ.ty   for   S11,7S3.11,    ciiack  f   188,    for   a    loan 
pcynaac 

Madison  Saaxarrty  Sa-rln^a  and  Loan  foe.^8«,  SL2. 68,  cf:ec^  t  196, 
tJ.la9*dly  to  pay  off  a  XcDoiagal  raiatad  loaav^^raii  c.'iack  <Tr«rdr-«v 
tba  account  irf  S<SO,  994. 18>,  wnic^  waji  ru>a*quaa^i^coir«r«d  by  Jaffi«a 
B.  McSouqaJ,'*  c^lAck  for  $55,300,  vhlcb  owr±caw  KcSou^al '  a  account 
by    $<28,077.8>  X  \ 

CA*cXNI  193  for  $3,0OC  waa  laauad  to  Kadlaoa  Guaranty  lArLaqi  tbar*  waa  ao 
rpaelf  l^v  puxpoa*  reaead  on  tha  e&*ck.  Xm  prrrloualr  =otad  la  t^ila 
r«f arraJL  ,^lt  waj  r»c=raa«od»d  t.>iat  fux^iar  r«»aarc2  ba  conductsd  Ixrto  ta« 
di.rpo«ltloa  ai  Ui«a«  fuada  to  datoralna  tha  poaalbllity  t2lat  tAla  wia  an 
addltlosjL^  esapal^a   ooatTltautJ.00,    fl^vn  t.a«   tiaa    fraoa    InTQl'red. 

C^meX  4  193  fOC  $9^189.49  waa  iaraad  to  TucJcar  taitA  KcSouqal,  all»<7wlly 
for  ihm  porpoa*  ~o£  corvrlnq  th«  czltlnq  otarJjaft  la  t.^«  Tucker  Salt^ 
XcSoaqai,  accoont.  ^ut  v*^!..  u  eorvrlnq  t^a  y«t  out«rint1'r»j  Tudcar  falt^ 
HcOoogaJ.    ch*cX  ^    169^s£or    $S~;664.73    to   Citl.ran'1    Sajik.  ^ 

CiacX  $  194  for  $34,  455.  90v.waa  laauad~to~~asn»w«tar  S«valopoatzs ,  ailaijvdly 
ta>  eervr  Whltawatar'a  ormrdrafe,  aa  pcvrlOQaly  Bot«d.  T^la  eback  waa 
al^avd    'Jamaa    B.    Kc2ouqal*,    a.tl«7«dly  by  Lisa  Xnxpauqtl.     y 


Owck  0  196  for  $86,&13.64  waa  la«n»d~-taJta41*oo_jCuaxaxrcy  Srrlnqa  6  Loan 
for  'priaclpaj.  and  lataraat*  oa  HcOonqai.  ralatad  loan  #  1591.  TZiia  chacK 
~.o-rac<lraw  tba  riowar-ood  account  by  $-<30, 994. 18>  wftaa  it  waa  forca  paJ.d. 
ruJa«i«^ta---aXlwgadly  co»«r  thla  o^-ardraft  wax-a  pro^tdail  by  chack  #  499  for 
S35,00(r~ftara  Jasiaa  B.  McOouqaJ.  •  a  account.  Aa  aotad  la  prior  tranaactioa 
aa.aJLyaaa,  zhm  tS5,000  cnacX  froa  Hcdouqai  ovardjcvw  Ma  account  by 
$<38,077.a2>.  T&la  txanaaction  pro^idaa  a  biacaxit  axasipla  of  t&a  cb«cx 
U.tln4    allav^ad    in    thf    aMmmajy   of    tAa    rafarral.  ^ 


733 


CCT   S  -92  15: 


?SOn  US  BTTORNEYS  OFFICE 


?OG£ .212 


■  MADtSON  CUaJIANTY  SAVTNCS  A  LOAN 
CU>fl?<AL  MTEJUlALCTm 
ALTCUST  31.  IWl 
fACaiT 


3/16/85       /Ci«cy    t    J0<    iar    S190    *««    i««u«d    to    Jj 
wtiich    vwot-'iata    XcOou<j«i'i     acccuat 

s<2t,05-r;:o> 


8.    >tcScu9«i    as   a    "lo*ji.-      tii. 
slawd    »ccciint3   tijtailijiq    S8,370. 
whan    it    vaa     o»»r-.travr 
\ 
\ 

Of  th«  comtolaad  conpanlas  acccuatj,  l'le«»«n»oc«l  Taxaa,  Inc.,  *hi;»w«f»r  0«T«lopa«nT 
Corporation,' Inc. ,  and  Tuci*r  laati  Xc3ou<jaJ.,  ia  csa-Juac^ion  vita  ti«  p«r>C3iai  acccun: 
ot  Jaaaa  J.  and  Suian  H-  XcSoairal.  w«ra  ti«  aore  actiT«  and  a^jiaijiaqa  catrcriiutora  tc 
til*  all«<j»cl  crr«nlrait  aad  ci»ci  iitia<7  atrtiTitiaa.  Ai.tho«<}a  ti«  otimr  antisiaaT 
(tolling/ Xanor,  Inc.,  3>«mOi-ao*  Hanor,  Inc.,  Gr»«t  *outJs«i-a  :,Aad  C=orp«nT»  ScOou^l  S 
Xaaoeiaeaa,  •«=.  )  eootributad  a  alijtUiicane  %tukx^  ot  ti>«  -ccaiOLn**!  ctwp*ni«»-  d«vx:»l;3 
and  'loan*'  b*cv««a  tn«  various  accovmta,  ti«  rp»ci.;ica  r*<jardinq  ti«ii  actiritiaa  hav* 
b««a  caitxad  ror  ti«  ;>u-;o»«a  of  irwrity.  IrurtWiduaJ.  tLranaactioa  iniorMtioa'far  ra« 
•ccoiflLn»d  ccwpaniaa'  aesounta  during  tia  12/84  -  5/8S  tia«  iziom  can.b«  fcvindla  tia 
attacnad  dacaJ>a««  r»pox-i,  wfticS  outliaaa  ti«  dataa,  trxnaac^ion  tyjwa,  ci»cX  3uaS>*ra, 
p«Y"e«,  ,  payor  and  dgpoait  racipianca.  Tiis  datibaa*  haa  ^••n  indiTidualiy  aonad  iy 
data,  dollar  aoejunt,  pay**,  payor  and  dapoait  raciptant  ia  ordar  to  f*cilitaea  onijoijiq 
raaaarci   and   f-orthar   inTajxiijativ^   ic::ivltiaa. 


•    Zjrplaia  vho    baoafifrad.     iinaneially   or    or^arviaa, 
ftow.  \ 

\ 


-i^as    tiia    tranaaction,    how    mucis,     and 


Tioaa  who  alla<;»dj.y  rtood  to  ^ain  tia  aoar  b«nafit  ir=a  tia-^mcaat-iua  and  quaarionafila 
intar-accoMnt  tranaac^looa,  xar a  tia  principal*  of  tia-^ccatoin^d  airtitiaa^  Jasaa  and 
Suaan  «cS«uijal,  Li»*  Anapauqn  (who  ia  a  princiyai^  in  Daai5nar_C=ii«jtruc^ion  and 
aila<radly  Xadiaon  Xar;t«ci3q,  aa  vail  aa  an  -M~7--j  ^iTl-r-rrw — uaociaca  of  Jia  Cuv 
ruckar).  Sill ,and> aiilary  Xodhaa  Clinton,  Jia  CQy  Tuctaar,  St»i^  Smiti,  and  any  otiar 
principaia  •■  y»c  unid^ncified.  Tiia  (Trarirai-ij  and  "loan"  traaaactioaa,  or  ail»<7»d 
cieci  "rwappinq*  and  Jcitinq,  aaenoan  tna  ccotoinad  coapaniaa  acoovinra  anaurad  tnat  loan 
pa'yuaiica  and  othar  eorporata  oaliijatioaa  vara  smrt,  t.'rua  claariy  banaiittiaq 
principala   of    •acn   anritry.  ~ 


la  addlTbion,  ti«  McSougal'i  atood  to  qaia  «xran«i-r«  financial  baca«fit  iry  'xtiliiint; 
tiaaa  rariorja  fh^ll  csarpaniaa  aa  a  -raft tela  tirauqii  whiei  to  chjnnal  fanda  tzsa  Madiaca 
Cuarajity,  tarouga  Jtadiaon  Tinanciai  and  ifa  aubaidiariaa,  into  tn«  paraonal  accrual 
of   JaDaa    and   SUsan  acOcuqai. 

•  Turaiah   any  axplanatian  of,  tin   trinaictioa  prcridad  by  tia    »uapa<rt   and  iadlcata   1:0      '    >ffeca 
and   vn«a    it.  waa    giT«n. 

7o    data,    no    urpianatioo^haa   i>aan   qL-rma   b^   any    auapaci. 

•  rurraiah    any    ajrpXanaeioa   of    tJia    tranaactiaa   pro-ridad   ^    any   ot^ar   paraon. 


ThSa  'antl3n.,  a«rls«  of  tranaacrl  nna  by  and  batwac  th«  ccoeinad  coopaniaa  and  thair 
accounca  ia  batn^.al^ic^vd  aa  an  affort  by  tiia  McSouqai '  a  to  *  cBoCaacraan'  Z^»  flow  of 
fuAda  froo  ILadJ-aos  CQaxancy  and  ic '  a  aubaldiaxLaa,  i.-TCa  t^ia  Yarioaa  arrcitiaa  own«d  and 
07«ratad    by    t.\a   McSoagal '  1    and   tnair    buaiaaaa    aaaociacaa. 

Indicaca    whar^    tha    auapactad   -rioiatioa    took    piaca    (a.q.,    naln  offlsa,    branc.'i,     ociar )  . 


T^aaa    ▼l.oi.relana     cailac^i-raly    took    placa    ac    t^M    ]LadJ_aca    SQaran*-. 
offira    at    ISti   and  Xain    in    'i--'-    ---- 
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CtT   S  '92  lS;aa    F50n  US  OTTORnEyS  OFFICH 


MAOCSON  cuAJuemr  sa  vinos  «  loam 
ouMiNAi.  juepblbal  axm 
AUGi;sr  31.  i9?i 
rAcait 


•    ICcoomand    UI7    tUr^NttT    Ln-rwaciqaclon    th^c    al^ftrt    ««alj-e    Law    «iiiorcaBnnrc    Ln    fully 
•jcaainlnf   U«    pot.anriaJ.   rl.olAtion. 
/ 

larl tTJdmJ.  r»i  1  iniMinli-^onj  &•▼«  b««a  nocad  vlULLa  eb«  tran»«c?lona^  anxlysaa  tSfCuqhaur 
th«    body   at   tha  ^farrsl.      gow  lar,    IC    abould   ba    r*l.tax«cad^t^lA%    c«£-^aln    Indlrlduali 
on   tba  wLcaaaa^irt   (bould  b*   •rtmaMi.y%lj   Lrcax-rlawd  wlrJ:  r«<7«£d  Co  ^Aai^   ^Lnowlad^e 
of    ihm   mcz.i,rkt.Lmm   biMi:ii««a   Cba    crmtti  n«d   coopuii.**    >Ad  CAalr   AccouirCa.       \ 
/  ,'  \  \ 

7c.         Indflcata  vtkVChar  tha   anrpxTtad  ▼i.olACloa  appa^ra  Ca  ba  aji  iaolacad  Incidanc  or  wtvac.^er 
It.ralaeas   to  of har  crajiaaccloaa.       (XxplxLai  \ 

/ 
Hat    ihLa  ▼lolaclon  vaa   noc   LaalaCad,    bve   rata«r  an^Lag  o-rar  a  pariod  at   thraa  or  aoi-a 
yaafa,    poaalbly  naVI  n<j    a    alcjnl^lcane    eoir£ri.bunan   to   t.ha    ia^lira    at   t&a    Lnacitutloa. 

3.         txiTLusica  or  iwrmmAricM  nasn  rsx  xz7zxjui.i 

Baa   any  7arTi.a«ae   infaxsacion  b*an  azeludad  Iron  ehXa  ra^arral  aa  a  raault  at  any  laqal 

OC\  Ot&ar    -»ar-r»lTTrT 

^.^__  Tiaa  X  Ho        I J    ao,    why?  /  ' 


NUTAt     ^  SOX '70    ^SC    >T3JE    or    7SC    I'll  WTT*. 


TSn   «il.   S3    rrr-rrtrf  ro    TSX    U'.  1 .    JLL-UUH' '  I 


If   ao,    who? 


'I::^ 


I.lat_a<rr  vltaaaaaa  who  alqbt  hava  !.:i£eraaaelon 
daacrlda,  thalr  poaitioa  or  aaploysaat.  Inrtj  cata 
coatijiaatlaa   abaac,    if    SAcaaaajy.  ) 


Lolatlon    and 
latarTia»rad.     (Oaa 


In    addition    to    tlia    (ora<7oto<]    wltnaaaaa.     It     la    also    racaamsadad    tiiat    t^ia     iollowLnq 
IndlTtduala    ba    latax-rla.ad   wlti   raspact   ts   tfialr   knovlaalqai 

Klxtry   «Ao<lol5a  -    taramx   racaptljoalBt    at  W.tT.,    aad   racljLaae   of   aj.1   noctily    rtataoiatrti. 
oa  tia  — -— ni  ~~<   coBpaniaa   accouata    la   llau  of  uMXliagi    «-lao  tJva  "Ifa  of   a.    0.    ^anrtnlya, 
«    KcsoQgal    Dualaaaa    a«aoc;.aca    and    froqu«nC    (icpo«iCar    to    rtrlcu*    coeaisod    caeSAai/** 
acconnta. 
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OCT   S  'SH  IS;91     FSOtI  US  OTTORNEYS  OF^IC; 


POG£ . 321 


\:>raoN  cuAjLum  savtnos  a  loan 

AUGtTr  51,  isra 

f  Ac;i  i> 


X-    0.    Randolph    •    iarsimx   Hc2ouqal   busLnaaa    ■••ociaca;    *ii*i;«<liy^LrrralT«d   wlch 
of    tha   com&ln*d   ccnpania*. 


Botmla  CrocSaron  -  oicrantly  on^lOT^d  try  MCSI.'a  au<rcaa«or  atreityXcantral  3*aX  and 
-rMre.  /raroarly  LDToir-r«<l  In  arlmtnirtratlon  at  tha  Xaaociation;  »J.la<7»<liy  )incwl.»<±gaabl» 
ra^ardLa<7   t^a    LarCit'xCioaa   Oaoand    Dvxna^r    AcccustJ    aiul   t^aiJTvholdara.v 

/'  \  \ 

Ch*r-la«  Z.  Timaa  -  accouotajrt  for  tha  canbtiiad  coaipaniaa,  aad  ~raql»ta*-ad  a(j»nt  fcr 
Bhisawatar   Oa^^iopaant    Corporation.  \  \ 


OlSCSVSa   )U(C    SUE?CaTI9Ci 

Aa  Mho  dla>.u»aj.aU  tJia   auipactad  Tlolatlaa   aod  vban7 

;  I 

In'T^atlgatorr    in   Xay    1992 

b.'i           fiaa    t^a    «uapac^*d    Tlolation    bA«n    rav*jrtad    to    t^a 
\         __^_  Xaa        So  Mot    Applicibla 


Boax-d    of    31_r*ctara7 


\       By  wbea    and  wban? 


Kot    ^{Tvllca^la 


son    taJcaa    ac^d.oa7 
5ot    JLpplicalila 


liyto,\\/hx^   and   whaa?         Sot   Apyilcatola 

Haj    tia    anapactad    Tiolation    yravloualy    ba«n'r»porta 
anioccaoanc,  or   to    any    JadaraJ.    or    itata    aup«r-*Tjory~»<TaBcy7 
Taas^         X  Bo 


local    law 


If    Taa,    X9«ncyt 

Xj^ant : 
— Addxaaai     (Clty/Stata) 
I     T^ap&caa    !Tum6«r: 


Aaoont    of  "L^aa    kaowni       S 

Xaatltirtion  >yi 

In    tiia    amount    af  i       J 

Xaoa    of    lppX^leafil«    Stixacjr    3ond   Coopinyi 

Aoounx    of    Boadi.       {^ 

Aaiouat   of   dvluctlAlaix.  J 

Waa    cl*i»    fllad? ."laa  So 

*attl— ut    by    Suzvty  Covpanyt       S  / 

TotaJ,    raatltutlon    aad    aattlaaant    to   datai       S  ffot   AT^llcahla 

9«t    Loaai        (JLftaj    •ubtractinq    iLay,^(souata    paid    In    thpa  ^ou    of    r-astltutlcn 

aattlaamut)       J 

la    additiooa-1    loaa    »vupa<read7'^.       x 

(If    r*a,    arplaJ^) 


Uodstamlnad    at    tAla    i.'. 
Xot    Xyplicabla 
not    JlTpiicxbla 


T^a     aacax-a     of     tba     txaoaactlona     idatrEj.2iad 
addJ.tXoaaA    loaaaa    undar    furrriar    inwatlijatloa^^ 


hi*     rafacTTl     covild     laad     to 


lapactod  violation  had   a  natarlal    iapact   on,    or  otbarvisa   af faczsd. 
f  ^  n«nr±aX.  gooadaaaa    of    th«    Lnatltutlon?       If    ao,     plaaaa    ax-plaXn. 


rami     tiia     actlTltlaa     tdantlfiad     aad-.  ailaqwd     wltiUi     ^^^  .     ra'arraj.     ccuid     2jto 
contriJ&trt»d    to    tSa    faJJLiira    of    tha    inatlrution. 
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POG£ . 323 


HAADBON  aUAJLVNTT  SAVTNCS  A  LOAN 
CUMINAl.  KO'SUIAL  OSOI 

auctustu.  isn 

fACE  M 


13.      oTTsa  <ar  msixtasczi 

TJi*    ladi'rtdu»J.«     li«t»d    b«Low__».i  ■/u>1i — ba — cutiorLt^d    to    dL»<n«»\  tM.«    r»£arr»l     wi.t 
«pf>ropr£at«    l&w    «iLfaccancat    officlAl*    and    to  ^^^n^sc    In    locicljiqxor    «xplAliii_a9    *^'.' 
docuaarrcs    p«rHn«nX.'t:ia   tlLLs    rvfarra^,    prvridsd  t^««    cua^jct   Ix    fixvc   aada   wlt^i 


}                                                         — ;ainr-^ 

■,  i^-^ 

SCSTCT^ryST 

S= 

L««   O.'    *u ••n z'.&woaj-taBnt    H««d/    Crlml  nal    InT«»Tlo»tlon»/1CCC3 

1    ffllSl 

131-2212 

' 

L.    JU.cn»rd   Ioclo/Ti.«ld   lirr«»tiq«tlon«   Offleor/Tcca 

1    (816) 

S31-2212 

1           ■■'                                    1 

:       /                                                                         1                         i 

\ 

rOKM    rUFAJtXD    BT: 

Pecxtloni 

A<)-«ncT/lartitTtloni 
Talapaona   >ui&b«fi 

D«cai\  \ 


Cr^lnal    In-rvatig&tor 
X^aoluclon   7r-aat    Csz-pocteloa 
(816)     9«a-7237 
iuijuat:    31,    1992 


IS.  AOT30RlIAT20«^ro»    THAKSlcrrSVI. 


Crl.au^A^^°'^'**^'^?atip£La    Dap&jrtaont    Baad 


?iald    la-raatiq.m'Cijoaa   o£21c«r 


736-TCS/X«l 

1  io/t»mi 


?/^ll^-^ 


:/l?^^ 


Data 
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U.S.  Department  of  Jastic« 
United  Sutes  Attorney 


EasternDistrict  of  Arkansas 


OfffaMax  IZn 


Mr.  Don  P«tTU« 
Sp«cikl  Xq^nt   In  C3iarg« 
Federal  Bureau  of  Investigation 
/2  rinancdal  Canter,  Suite  200 
Little  sock,  AR   72211 


Re 


Dear  Mr. 


RTC  Referral  No.  C0004 


Fettus : 


This  is  a  follovup  to  ny  previous  aeeting 
second  review  of  the  above  referenced  referral 
docuaetnt^. 


.\ 


ou  and  By 
supporting 


AtXth^  tiaa  va  aet,  I  explained  to  you  ay  serious  x^eservations 
about  futtire  prosecutions  of  the  individual,*'  involved  in  the 
referral.\  Jty  evaluation  of  the  referral  indicates  that,  there  is 
not  a  prosecutable  case  capable  of  being  pt^ed  beyond  a  reasonable 
doubt  against^ ai>y  of  the  witnesses.  Whila-parttclpatXorrof  sob«  or 
all  of  these  witnesses  certainly  suggests  poor  judgnent,  possible 
conflict*  of  interest  or  ethical  infractions,  proving  specific 
intent  or  knowing  criainal  conduct  would  be  a  prosecutorial  burden 
that  could  not  be  carried  beyond  a  reasonable  doubt. 

The  only  allegations  having  any  credibility  worthy  of  possible 
deliberation  for  investigation  exists  against  Mr.  and  Krs.  McOcugal 
and  Lisa  Anspaugh.  Evan  these  allegations,  coabined  with  Kr. 
McOougal's  previous  acquittal,  his  present  aental  state  along  with 
no  prospect  of  recovering  lost  aonies  froa  therinstitutlon  have- 
serious  negative  attributes  for  a  successful  prosecution  of  these 
insiders.  \  \ 

I  «a  now  advised  that  you  have  been  ordered  j:o  d&,  an  inaediate 
review  to^dstaraine  if  an  ihtestlgatlon  is  warranted .\  As  part  of 
saae,  ;  you  are  required  to  send  a  prosp«ctive  proposal  for  such 
investigation  by  Friday,  October  16,  1992.  Such  an  ordar  doas  not 
apply ito  this  office.     ) 

BoWever,  X  do  believe  it  might  be  helpful  to  reiterate  vfaet  I 
have  told  you  previously.  Keither  Z  personally  nor  this  offica 
will  paorticipate  in  any  phase  of  such  an  investigation  reqarding 
the  above  referral  prior  to  Noveaber  3,  1993.  You  may  coxaunicate 
this  orally  to  officials  of  the  FBI  or  you  should  feel  free  to  make 
this  part  of  your  report. 


n  n  b  b  8  8 
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XT.  Don  F«ttus 
Pag*  a 

¥b±l%/l  do  not  int«nd  to  denlgrat*  th«  wotX  of  RTC,  I  mu»t 
opin«  that  «f  tar  «uch  a  lapaa  of  tlga  tha  Ijialatanca.  Cor  ur^ajicy  In 
thla  ca*a  appaara  ^%a — tfuggaat  an  tntantional  or  \anintantlonal 
attaap^  to  intar7«na  into  tha  political  ^ro^aas  of  ^tha  upcoainq 
praaid4ntial  ai«ction.  You  and  I  knov  in  in^^astigationa  of  this 
typa,/tha  tijpmt.  ataps,  auch  as  issuanca  of  grand^j[ury  sigJbpoana  for 
racords,  vill  laad  to  madia  and  public  inquirias  -of  sattars  that 
ara  sul)jact  to  abaoluta  privacy,  rvan  aadia  quastions  about  such 
an  invast^igation  in  today 'a  modam  political  clixataall  too  of  tan 
publicly/ purport*  to  'lagitiaiza  vhat  can't  ba  provai^.*  \ 

I  ror  aa  parsonally  to  participata  in  an  invaatigation  that  Z 
Jcnofv  vill  or  could  aasily  laad  to  tha  abova  scanariol  and  to  tha 
posaibla  danial  of  rights  dua  to  tha  targata,  aubjactal,  vitnassas 
or  I  dafandanta  is  inappropriata.  Z  baliava  it  jaxoonts  to 
prosacutorial  aisconduct  and  violatas  tha  aost  basio  /fundaaantal 
rula  of  E>apartaant  of  Justice  policy.  I  cannot  b«  a  party  to  such 
actional  and  baliava  that  such  vould  ba  datriaantal/  to  tha 
Daparta«nt  of  Justics,  FBI,  this  offica  and  to  tha  Pxasid«nt  of  tha 
United  atataa.  /   / 

\   \  /   / 

ta   dua  tiaa,  Z  vill  ba  happy  to  aaat  vith  you  to/  discuss  a 

liait*<d\  axaaiivatlon  and  possibility  of  proving  soaa  of  tha 

allagationaXragarding  Kr.  and  Krs.  XcDougal>rtd  Ks.  Anspaugh.   Zn 

tha  av*nt\J  e^oncluda  that  thair  casa  shoulti  ba  declinad,^~vhich  at 

this  pointy  i^  a  distinct  posaibility;__tha__DOJ — ca» — cartainly 

ovarrida  that.y4^acision  and  commit  Dapartaant  of  Juatica  parsonnal 

and  rasourcaa  to  both  tha  invastigation  and  prosacution  of  tha 

casa. 

7or  your  inforaation,  in  tha  avant  Z  racaiva  any  press  inejuiry 
froa  any  source  vhataoaver  Z  aa  going  to  refer  thaa  to  tha 
suparviaory  officials  in  the  Oepartaant  of  Juatica  and/or 
Resolution  Trust  Corporation. 


Thank  you. 


Bast  Segards, 


-cHXKLEarxr 

United  States  A 


CXB:bw 


cet 


rloydfNac  Dodson 

Executive  Assistant  U.S.  Attorney 


r  n  V, 


v.Rq 
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U.S.  Department  of  Justice 

Untied  Smtes  Anomey 

Disiria  of  Arkansas 


ftjjf  Office  floi  1229 

IS13  FEB  -  I  P  3-"  35^^  ^^i- -<'»•'«<"  '^-'w 

GAL  '.Cv.lScL 


January \27,  1993 


Ms.  Donna  penneman 

Office  jof  Legal  Counsel 
Executive  Office  for  U.S. 
Main  Justice  Building 
Washington)  D.C.   20530 


Attorneys 


Re:\  RTC  Referral  C0004 

\   \ 
Dear  Ms.  Henneman: 

.   \  \ 
This  is\a  f^ollow-up  to  my  letter  of  Octojjef  16,  1992,\which  I 
believe  was  pseviously  sent  to  you.   If  not^a  copy  is  enclosed. 

RTC  officials  have  again  contacted  this  office  following  an 
FOIA  request  upon  them  by  some  member  of  the  Little  RocJc  media. 

RTC's  contact  with  us  was  to  determine  the  position  of  this 
office  regarding  their  response  to  the  FOIA  request.  Specifically, 
RTC  wanted  to  Jcnow  if  a  production  of  referral  documents  would 
affect  our  investigation. 


The  purpose 
confusion. 


of  this  letter  is  to  clarify  any  possible 


First,  we  have  no  investigation  ongoing.  Second,  we  have 
informed  RTC  of  this  and  further  suggested  they  should\  follow  the 
appropriat»^JX)IA  lav  in  responding  to  thfj  rpgiipgt .— -^  believe  this 
RTC  inquiry  BiLJces  it  appropriate  for  me  to  advise  you  "as  to  the 
present  :statua  of  the  above  referral,  \ 

1  \ 

Our  position  as  related  in  the  enclosed  let^p^  nf  nn-tnhpr  16 
is  self -expTanatory .  As  previously indicated,  it  seems  prudent 
that  a  limited  preliminary  investigation  of  allegations  pertinent 
to  Mr.  and  Mrs.  McDougal  and  Ms.  Anspaugh  should  be  considered. 
The  taJcing  of  3  02's  from  these  individuals  should  determine  whether 
there  is-merit  to  substantiate  further  investigation. 
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Ms.  Donna  Henneman 

Page  2 

January  27,  1993, 

I  believe  this  office.Jias  a  eonfllgtof  interes'fisJ.n  conducting 
an  investigation  op-'-'presenting  an  iriStic^ent  against  these 
individuafs .  Preyious  prosecution  of  Mr.  Mcbougal  and  two  other 
defendant^  resuHfed  in  a  not  guilty  verdict.  Several  allegations 
suggesting  political  prosecutions  were  made  during  the  trial. 
These  w^re  pitently  false  but  a  second  investigatian/prosecution 
could  easily  give  the  appearance  of  inappropriate  motivation  by 
this  office^  \   \ 

l\  would  appreciate  and  expect  that  any  decision  of 
investigation,  indictment,  prosecution  or  declination  I  be  the 
responsibility  of  the  Department  of  Justice.  I  have  rjesilgned  my 
positi'on  as  United  States  Attorney  effective  March  1,  1993  i  and  am 
separating  service  with  the  Department  of  Justice  tha/t  date.  I 
will  be  happy  to  transfer  the  RTC  workpapers  or  make  them  available 
for  your  review. 


Best  Regards, 


CHARLES  A.  B 

United  States  Attorney 


BAiCKS ■ 


CB/bw 
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Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
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1  PROCEEDINGS 

2  Whereupon, 

3  ANTHONY  MOSCATO 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  (Moscato  Exhibit  1  identified.) 

7  EXAMINATION 

8  BY  MR.  GICALE: 

9  Q      Mr.  Moscato,  could  you  please  state  your 

10  name  for  the  record. 

1 1  A      Anthony  Moscato. 
12 

13 

14  Q      And  your  present  business  address. 

15  A      5107  Leesburg  Pike,  Falls  Church, 

16  Virginia.   That's  the  office  of  the  Executive  Office 

17  for  Immigration  Review. 

18  Q      What  is  the  phone  number  for  that  address? 

19  A      703-305-0169. 

20  Q      And  what  is  your  present  position  there? 

21  A      I  am  the  director  of  that  organization. 

22 Q      And  how  long  have  you  been  the  director 

1  there? 

2  A      Since  July  of  1994. 

3  Q      And  prior  to  July  of  1994? 

4  A      I  was  the  director  of  the  Executive  Office 

5  for  United  States  Attorneys. 

6  Q      And  how  long  were  you  in  that  position? 

7  A      From  October  of  1992  to  July  of  1994,  the 

8  first  three  months  in  an  acting  capacity. 

9  Q      Are  you  aware  of  the  committee's  document 

10  request  to  the  Department  of  Justice  dated  August  25, 

11  1995? 

12  A      Not  specifically. 

13  Q      Did  someone  at  the  department  ask  you  if 

14  you  had  any  records  with  respect  to  this  matter? 

15  A      I  think  we  have  been  asked  a  number  of 

16  times  if  we  had  records  with  regard  to  Whitewater 

17  and  ~ 

18  Q      And  Madison  Guaranty? 

19  A      Yes. 

20  Q      And  the  criminal  referral  C0004? 

21  A      I  don't  have  a  specific  memory  of  that.   I 

22  do  know  there  have  been  a  number  of  requests  for  any 
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1  documents  we  might  have. 

2  Q      Did  you  search  for  those  responsive 

3  documents,  notes,  reports,  memoranda? 

4  A      Yes,  ahhough  I  ~  the  Executive  Office  of 

5  Immigration  Review,  I  thinic  we  have  conducted  that 

6  search  once,  but  I  don't  think  there  was  anything 

7  there.   I  had  taken  nothing  from  the  former  position 

8  that  would  relate  to  that,  so  I  don't  have  any. 

9  Q      Have  all  responsive  documents  been  produced 

10  to  the  best  of  your  knowledge? 

1 1  A      Yes. 

12  Q      Did  you  speak  with  anyone  other  than 

13  counsel  prior  to  this  deposition  with  respect  to  this 

14  deposition? 

15  A      There  are  people  in  my  office  who  know  1 

16  have  come  to  take  it  and  my  family  knows  1  have  come 

17  to  take  it. 

18  Q      Did  you  speak  with  them  about  the  substance 

19  of  this  deposition? 

20  A      No. 

21  Q      This  deposition  is  being  conducted  pursuant 

22  to  Senate  Resolution  120.    The  resolution  establishes 

6 

1  a  special  committee  administered  by  the  Banking 

2  Committee  to  conduct  an  investigation  involving 

3  Whitewater  Development  Corporation  Madison  Guaranty 

4  Savings  &  Loan  Association,  Capital  Management 

5  Services,  Inc.,  the  Arkansas  Development  Finance 

6  Authority  and  other  related  matters. 

7  Section  l(b)2(c)  of  Senate  Resolution  120 

8  authorizes  investigation  and  public  hearings  into 

9  whether  the  Department  of  Justice  has  improperly 

10  handled  RTC  criminal  referrals  relating  to  Madison 

1 1  Guaranty  Savings  &  Loan  Association  or  Whitewater 

12  Development  Corporation.   This  will  be  the  focus  of 

13  today's  deposition. 

14  You  were  requested  to  testify  on  October  5, 

15  1995.    This  deposition  is  in  advance  of  a  proposed 

16  public  hearing  in  either  late  October  or  November 

17  where  you  may  testify. 

18  We  will  be  asking  you  a  series  of 

19  questions.    Obviously  you  are  testifying  under  oath. 

20  If  you  don't  understand  a  question,  let  us  know  and 

21  we  will  rephrase  it.    If  you  need  a  break,  let  us 

22  know. 
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1  The  stenographer  will  prepare  a  record  of 

2  questions  and  answers.   The  deposition  will  be 

3  treated  as  committee  confidential  until  the 

4  commencement  of  the  hearings. 

5  Prior  to  the  hearings,  you  will  receive  a 

6  letter  from  the  committee  telling  you  that  you  may 

7  come  to  the  Senate  to  review  the  transcript  of  your 

8  deposition  and  make  note  of  any  corrections  for 

9  transcriptions  on  an  errata  sheet. 

10  If  you  are  called  to  testify  at  a  public 

1 1  hearing,  you  will  be  permitted  to  have  a  copy  of  your 

12  deposition  transcript  four  days  in  advance  of  your 

13  testimony.   You  may  be  represented  by  counsel. 

14  Objections  may  be  made  as  to  the  form  of 

15  questions,  and  those  will  be  noted  for  the  record. 

16  Counsel  may  object  on  grounds  of  privilege  or 

17  relevance.  The  committee  chairman  may  rule  on 

18  objections  where  the  witness  refuses  to  answer  a 

19  question. 

20  Now,  Mr.  Moscato,  you  have  previously 

21  appeared  before  the  Committee  on  Banking  and 

22  Financial  Services,  U.S.  House  of  Representatives,  on 

1  July  12,  1995  where  a  deposition  was  taken  at  that 

2  time;  is  that  correct? 

3  A      Yes,  sir. 

4  Q      I'm  going  to  show  you  what  is  marked  as 

5  Exhibit  Number  1,  what  looks  to  be  a  copy  of  that 

6  deposition  dated  July  12,  1995,  before  that  committee 

7  with  respect  to  Madison  Guaranty  Savings  &  Loan  and 

8  with  an  attached  errata  sheet  dated  August  31,  1995 

9  addressed  to  Tom  Clark,  senior  counsel  on  that 

10  committee  from  yourself. 

1 1  Could  you  please  review  this  exhibit  and 

12  tell  us  whether  or  not  you  have  had  an  opportunity  to 

13  review  it  and  whether  or  not  it  truly  and  accurately 

14  reflects  your  testimony  of  that  date  and  any 

15  corrections  you  subsequently  made  to  it. 

16  (Witness  examined  the  document.) 

17  A      Without  having  taken  the  time  to  read 

1 8  through  every  page,  it  appears  to  be  the  document 

19  that  was  sent  to  me  for  review,  and  this  is  the 

20  errata  sheet  that  I  signed  and  sent  back. 

21  Q      You  previously  did  review  that 

22  transcript  — 
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1  A      Yes,  I  did. 

2  Q      —  of  that  deposition? 

3  A      Yes. 

4  Q      That  was  a  sworn  deposition  before  that 

5  committee? 

6  A      Yes,  sir,  it  was. 

7  Q      Now,  when  you  appeared  before  that 

8  committee,  you  testified  to  the  handling  of  certain 

9  criminal  referrals  from  the  RTC  that  had  come  through 

10  the  Executive  Office  for  the  U.S.  Attorneys, 

1 1  Department  of  Justice,  and  you  also  talked  about  the 

12  recusal  of  Paula  Casey  with  respect  to  those 

13  referrals  and  the  Hale  case,  as  I  understand  it;  is 

14  that  correct? 

15  A      That's  I  believe  correct. 

16  Q      On  page  66  of  that  deposition,  you 

17  discussed  —  you  were  discussing  the  meeting  dealing 

18  with  recusal  on  November  3rd,  I  believe,  in 

19  Mr.  Heymann's  office. 

20  A      Yes. 

21  Q      And  you  were  asked  then,  and  I'm  directing 

22  your  attention  to  page  66,  line  21,  "do  you  recall 

1  being  aware  before  you  attended  the  meeting  that 

2  Webster  Hubbell  had  recused  himself  from  all  matters 

3  involving  Madison  Guaranty?" 

4  Do  you  recall  being  asked  that  question? 

5  A      Yes. 

6  Q      Do  you  recall  that  your  answer  was  "I  must 

7  have  been.   Webster  Hubbell  has  never  been  an  quarter 

8  of  an  inch  evident  in  any  of  this,  so  yes,  I  am  sure 

9  it  was,  yes.    I  don't  know." 

1 0  Do  you  recall  that  answer? 

1 1  A      Yes. 

12  Q      What  did  you  mean  by  saying  that  he  had 

13  "never  been  a  quarter  of  an  inch  evident  in  any  of 

14  this"? 

15  A      In  any  of  my  dealing  with  Paula  Casey  as  we 

16  brought  her  into  the  U.S.  Attorney  office,  in  any  of 

17  the  dealings  concerning  this  meeting  concerning 

18  recusal,  Webster  Hubbell  was  not  a  person.   Nobody 

19  mentioned  his  name.    He  was  not  engaged  in,  he  was 

20  not  at  that  meeting.   He  was  not  an  issue  or  a  person 

21  involved  in  it. 

22  Q      He  was  not  involved  in  this  meeting  with 
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1  respect  to  this  recusal  issue? 

2  A      Nor  in  my  memory  do  I  ever  recall  anybody 

3  linking  the  recusal  issue  or  Paula's  handling  of  the 

4  case  and  Webster  Hubbell. 

5  Q      Do  you  recall  having  any  discussions  with 

6  Webster  Hubbell  about  the  appointment  of  Paula  Casey 

7  to  her  position  as  U.S.  Attorney  in  Arkansas? 

8  A      No.    1  recall  having  a  conversation  with 

9  Webster  Hubbell  around  Mr.  Pence's  interim 

10  appointment. 

1 1  Q      When  would  that  have  been,  do  you  know? 

12  A      At  the  time  that  Mr.  Pence's  name  was 

13  suggested  by  Mr.  Banks,  which  would  have  been  I  guess 

14  before  the  Attorney  General  came  on  board. 

15  Mr.  Hubbell  was  the  person  with  whom  1 

16  checked  and  said  Pence  is  the  person  we  would  like  to 

17  go  ahead  with  on  an  interim  United  States  Attorney 

18  appointment. 

19  Q      And  Mr.  Hubbell  was  the  person  you  had  to 

20  check  with  and  get  consent  from? 

21  A      I  don't  know  that  1  had  to.    He  is  the 

22  person  I  did.    We  didn't  have  a  -  what's  the  word 

12 

1  I'm  looking  for.    We  really  didn't  have  an  Attorney 

2  General  in  place.   We  had  an  acting  Attorney  General, 

3  and  Mr.  Hubbell  was  there.   I  did  check  with  him. 

4  Whether  I  had  to  is  -- 

5  Q      The  acting  Attorney  General  at  the  time  was 

6  Stuart  Gersen? 

7  A      Yes. 

8  Q      Prior  to  that  time,  who  would  you  have 

9  checked  with  on  the  appointment  of  an  interim  U.S. 

10  Attorney? 

1 1  A      Normally  the  Deputy  Attorney  General  or 

12  whoever  ~  I'm  trying  to  think.    We  didn't  have  any 

13  lead  during  the  time  that  I  was  there.   We  didn't 

14  have  any  interim  appointment.   But  I  did  not  have  any 

15  conversations  with  Mr.  Hubbell  about  Ms.  Casey. 

16  Q      Just  to  go  back  on  Mr.  Pence.   Why  would 

17  you  have  gone  to  Mr.  Hubbell  as  opposed  to  Stuart 

18  Gersen? 

19  A      I  wouldn't  go  to  the  Attorney  General  on 

20  something  like  that  normally. 

21  Q      Was  he  functioning  as  —  was  he  filtering 

22  information  that  would  go  through  Mr.  Gersen  at  that 


748 

13 

1  point,  to  Mr.  Gersen  at  the  point?   Was  he  acting  as 

2  an  intermediary  between  Mr.  Gersen  and  the  rest  of 

3  the  department? 

4  A      Not  on  everything.    I  just  thought  this  was 

5  an  appropriate  thing  to  check  with  Mr.  Hubbell  on. 

6  Q      Why? 

7  A      I  guess  because  he  was  from  Aricansas,  it 

8  was  a  home  state,  home  area  and  it  was  an  interim 

9  appointment. 

10  Q      That  conversation  with  him,  did  you  have  it 

1 1  in  his  office? 

12  A      Yes. 

13  Q      And  do  you  remember  the  substance  of  that 

14  conversation? 

15  A      Just  that  Mr.  Banks  was  leaving,  we  needed 

16  to  appoint  an  interim  United  States  Attorney,  our 

17  recommendation  was  that  it  be  Mr.  Pence. 

18  Q      Did  you  discuss  Mr.  Pence's  qualifications 

19  or  have  his  resume? 

20  A      In  the  most  general  terms.    Fm  sure  1  said 

21  that  it  was  Mr.  Banks's  suggestion  and  that  based  on 

22  my  checks,  he  seemed  to  be  a  good  person  to  do  the 

14 

1  job  and  that  was  the  person  we  were  recommending. 

2  Q      Did  Mr.  Hubbell  express  any  familiarity 

3  with  Mr.  Pence? 

4  A      No,  I  don't  recall  that  he  did.    He  got 

5  back  to  me  a  day  or  so  later  and  said  fine. 

6  Q      Did  he  indicate  he  had  to  check  with  anyone 

7  before  he  got  back  to  you? 

8  A      He  did  not. 

9  Q      Now,  you  say  you  did  not  have  any 

10  discussions  with  him  with  respect  to  Paula  Casey.   Do 

1 1  you  recall  how  you  found  out  that  Paula  Casey  would 

12  be  coming  on  as  U.S.  Attorney? 

13  A      1  guess  by  the  time  —  we  were  into  the 

14  full  ~  the  request  for  resignations  had  been  made. 

15  We  were  busily  — 

16  Q      The  resignations  of  U.S.  Attorneys  in  March 

17  of '93? 

1 8  A      Right,  and  we  worked  pretty  directly  with 

19  Nancy  McFadden  in  Web  Hubbell's  office  on  those. 

20  Those  names  came  through  a  different  channel. 

21  Those  --  Paula  was  not  an  interim  appointment.   That 

22  was  a  permanent  United  States  Attorneys  appointment 
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1  that  came  out  of  the  presidential  selection  process. 

2  Q      Didn't  she  serve  in  an  acting  capacity 

3  first? 

4  A      Sure,  but  attendant  upon  the  fact  that  the 

5  nomination  was  going  on. 

6  Q      So,  how  did  you  find  out  about  her? 

7  Through  Ms.  McFadden? 

8  A      I'm  pausing  only  to  phrase  this  clearly 

9  enough.    I  don't  specifically  recall  Ms.  McFadden 

10  saying  it  will  be  Paula  Casey,  but  that's  generally 

1 1  the  way  I  got  information  about  U.S.  Attorneys. 

12  Q      It  would  come  through  Ms.  McFadden? 

13  A      Right. 

14  Q      Who  worked  for  Mr.  Hubbell? 

15  A      Right,  and  out  of  a  White  House  process  of 

16  selection. 

17  Q      Would  you  have  contact  with  the  White  House 

18  on  that? 

19  A      No.    That  was  opaque  in  terms  of  those 

20  selections  to  me. 

21  Q      Do  you  know  the  extent  the  White  House  was 

22  involved  in  the  decisionmaking? 
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1  A      I  think  it  is  an  assumption  on  my  part  that 

2  it  is  a  presidential  appointment.   I'm  sure  there 

3  were  mentions  to  people  being  vetted  in  the  White 

4  House  and  reviewed.   I  know  there  were. 

5  Q      How  frequently  would  you  talk  to 

6  Ms.  McFadden  about  the  appointment  of  these  U.S. 

7  Attorneys? 

8  A      Well,  from  the  time  of  the  resignations 

9  onward,  we  were  engaged  in  a  fairly  constant  process 

10  of  identifying  interim  United  States  Attorneys,  and 

1 1  those  were  often  recommendations  we  would  make,  I 

12  would  make,  and  then  from  there  we  segued  into  the 

13  process  of  having  permanent  appointees  identified  as 

14  well,  and  those  would  come  from  the  department; 

15  again,  from  the  White  House,  one  presumes. 

16  Q      Would  you  say  this  occurred  on  a  daily 

17  basis? 

18  A      If  not  on  a  daily  basis,  certainly  on  a 

19  frequent  basis.    We  were  about  the  process  of 

20  arranging  the  departure  of  the  U.S.  Attorneys  who  had 

21  been  asked  to  leave  and  the  interim  appointment  of 

22  their  immediate  replacements  and  then  the  longer  term 
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1  and  more  permanent  selections. 

2  There  was  often  in  there  just  to  ~  1  don't 

3  know  if  "complicate"  is  the  right  word,  but  often 

4  another  appointment  process  because  the  interim 

5  appointment  authority  of  the  Attorney  General  is  a 

6  120-day  appointment  authority.    In  a  number  of  cases 

7  that  120  days  ran  out. 

8  The  next  appointment  is  a  court  appointment 

9  made  by  the  district  court.    We  would  often  have  to 

10  engage  with  the  court  on  whether  they  would  make  the 

11  follow-on  appointment  of  the  interim  United  States 

12  Attorney  who  had  been  appointed  by  the  Attorney 

13  General. 

14  In  most  cases  they  did  but  sometimes  they 

15  didn't. 

16  Q      Do  you  remember  particular  discussions  with 

17  Ms.  McFadden  about  the  appointment  of  Paula  Casey  to 

18  her  post? 

19  A      No,  no  specific  separate  kind  of  discussion 

20  around  Paula. 

21  Q      And  again,  this  would  be  oral,  not  in  the 

22  form  of  a  memorandum  or  anything? 

18 

1  A      Yes.    There  may  have  been  some  paper  around 

2  this,  but  most  of  it  was  oral. 

3  Q      Do  you  recall  when  you  discussed  the 

4  appointment,  when  Ms.  McFadden  told  you  that  Paula  ~ 

5  how  would  it  happen? 

6  A      Ms.  McFadden  might  say  about  any 

7  presidential  nominee  that  this  person  had  been 

8  identified  as  a  potential  appointee  and  the  Senate 

9  would  have  been  involved  in  that  in  most  cases  as  the 

10  senior  senator  or  senator  from  the  state. 

1 1  So,  once  we  had  a  name  identified,  the  next 

12  step  was  in  fact  to  get  documents  from  the  potential 

13  appointee  or  nominee  that  they  had  to  get  filled  out 

14  and  then  we  needed  to  run  a  fiill  background 

15  investigation  on  them  by  the  FBI  and  financial  check 

16  and  tax,  a  whole  range  of  checks  with  which  I'm  sure 

17  you  are  familiar. 

18  So  we  would  be  given  the  name  and  a  contact 

19  point  and  we  needed  to  get  started  doing  that. 

20  Q      So  she  would  have  a  list  of  the  districts 

21  and  say  okay,  here  is  our  name  for  ~ 

22  A      Whether  it  was  ~ 
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Q      —  Arkansas  ~ 

A      Or  Pennsylvania  or  New  York.    This  was  a 
constantly  moving  process  as  Republicans  departed, 
interims  were  appointed  and  new  people  came  on 
board. 

Q      She  would  basically  give  you  a  name  and  you 
would  start  the  process  of  the  paperwork? 

A      Yes.    Sometimes  there  might  be  three  or 
four  we  would  have  to  start  on  and  others  would  fall 
out  as  we  went,  sometimes  two.    It  was  a  sort  of  a  ~ 
we  met  often.    I  don't  think  it  was  daily.   It  was  at 
least  weekly,  probably  sometimes  more  often  than 
that.   I  would  go  up  with  interims.   She  would  give 
me  the  next  batch  to  move  ahead  or  the  next 
individual. 

Q      Do  you  know  when  she  gave  you  Paula  Casey's 
name? 

A      No.    I  really  don't. 

Q      Spring  or  summer  or  how  long  before  she  was 
put  in  as  an  acting? 

A      My  memory  is  that  she  was  ~  I  could  go 

back  and  refi'esh  my  recollection  on  dates  you  would 

20 

1  like.   We  probably  got  it  in  summer,  but  I  could  be 

2  wrong  about  that.    I  want  the  say  early  rather  than 

3  late.   By  early,  I  mean  spring-summer  rather  than 

4  fall.   My  early  memory  is  for  instance  Mary  Jo  White 

5  and  Zach  Carter,  eastern  and  southern  New  York  were 

6  almost  the  first  two  along  with  Jay  McCloskey  from 

7  Maine,  maybe  the  first  three. 

8  I  don't  think  Paula  was  in  that  first  batch 
because  Senator  Moynihan  wanted  to  get  there 
quickly.   I  don't  think  she  was  terrifically  late 
either.   I  don't  know  if  you  want  more  detail  on 
this.    We  were  handling  a  lot  of  people  moving 
through. 

Q      When  you  discussed  Paula's  designation  with 
Nancy  McFadden,  was  there  any  discussion  with  respect 
to  the  criminal  referral  — 

A      No. 

Q      ~  regarding  Madison? 

A      No. 

Q      Or  Whitewater? 

A      No.    We  would  have  handled  Paula  exactly 
the  same  way  we  handled  everybody. 
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1  Q      Did  you  ever  have  any  discussions  with 

2  Nancy  McFadden  regarding  Whitewater  or  Madison? 

3  A      No. 

4  Q      Or  that  particular  criminal  referral? 

5  A      No. 

6  Q      Did  you  have  any  discussions  with  Webster 

7  Hubbell  along  the  same  lines? 

8  A      No. 

9  Q      With  respect  to  Whitewater  or  Madison  or 

10  that  referral  naming  the  Clintons  as  witnesses? 

11  A      No.    I'm  giving  you  individual  noes.    I 

12  don't  know  how  you  want  me  to. 

13  (DOJ  Exhibit  12039  identified.) 

14  BY  MR.  GICALE: 

15  Q      I'm  also  going  to  show  you  a  number  of 

16  message  slips.    The  first  one  is  Bates  number  12039. 

17  It  is  to  Webster  Hubbell  from  Tony  Moscato, 

18  designation  of  an  interim  U.S.  Attorney.    It  says 

19  "would  like  to  meet  you  sometime  today  on  this 

20  matter"  and  it  is  dated  2/16. 

21  Do  you  have  any  independent  recollection  of 

22  that? 


1  A      My  only  recollection  of  talking  to  Webster 

2  Hubbell  about  an  interim  United  States  Attorney  was 

3  around  Richard  Pence. 

4  Q      2/16  would  have  been  about  several  weeks 

5  before  ~ 

6  A      Before  Chuck  left. 

7  Q      Before  all  the  U.S.  Attorneys  were  told  to 

8  leave. 

9  A      No.    Again,  Chuck  Banks  left  in  advance  for 

10  the  request  for  resignation.   Chuck  was  gone,  my 

11  memory  is,  on  March  1st,  or  right  around  March  1st, 

12  he  made  his  decision  to  leave.   I  don't  think  he  was 

13  the  only  one.    He  made  his  decision  to  leave  in 

14  advance  of  being  requested  to  leave.   The  question  of 

15  his  interim  successor  came  up  in  advance  of  that. 

16  Had  you  asked  me  when  1  talked  to  Web 

17  Hubbell  about  Pence,  I  guess  off  the  top  of  my  head  I 

18  would  have  said  around  the  end  of  February,  beginning 

19  of  March,  because  that's  when  Chuck  was  leaving. 

20  It  is  entirely  possible  that  since  Chuck 

21  did  this  in  an  early  orderly  fashion  that  we  talked 

22  about  the  replacement  earlier  and  1  raised  the 
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1  question  for  Web  Hubbell  earlier.   I  don't  know.    I'm 

2  trying  to  reconcile  a  2/16  date  with  my  memory  that  I 

3  didn't  have  any  occasion  to  talk  to  him  about  any 

4  other  interim  United  States  Attorney. 

5  (GRO  Exhibit  001751  identified.) 

6  BY  MR.  GICALE: 

7  Q      I'm  going  to  show  you  another  document 

8  Bates  stamped  GRO  001751,  which  is  another  message  to 

9  Judge  Hubbell  --  to  -- 

10  A      It  is  to  Web  Hubbell  from  me. 

11  Q      Dated  February  18.    It  is  a  4:10:00  p.m. 

12  message.   Do  you  know  what  that  message  would  have 

1 3  been  about? 

14  A      Unless  it  was  a  follow-up  of  some  kind  on 

15  the  2/16,  no. 

16  MR.  IVEY:    What  was  the  Bates  stamp  number 

17  or  the  number  at  the  bottom? 

18  MR.  SGRO:    It  was  identified  as  GRO 

19  001751.   However,  the  Bates  stamp  number  is  cut  off 

20  on  this  copy.   It  appears  to  be  12000,  something,  52 

21  or  3.   I  can't  tell  from  this  copy.   It  is  half  cut 

22  off. 

24 

1  (DOJ  Exhibit  12068  identified.) 

2  BY  MR.  GICALE: 

3  Q      I'm  going  to  show  you  one  other  message, 

4  there  is  no  date  on  this,  to  Tony  Moscato.   The  Bates 

5  number  is  12068.    These  come  from  Webster  Hubbell's 

6  logs. 

7  A      Well,  I  don't  know.    My  phone  number  was 

8  514-2121  as  director  of  EOUSA.    I  just  don't  know 

9  what  this  is. 

10  Q      Did  you  have  one  or  several  conversations 

1 1  with  him  with  respect  to  Pence? 

12  A      Pence,  my  memory  on  Pence  is  two,  one  in 

13  which  I  raised  it  and  one  in  which  he  told  me  to  go 

14  ahead.   My  memory  is  a  couple  days  apart,  a  day  or 

15  two. 

16  MR.  IVEY:    Can  I  see  that  one? 

17  MR.  GICALE:    Sure. 

18  THE  WITNESS:    I  had  other  - 

19  BY  MR.  GICALE: 

20  Q      Go  ahead. 

21  A      I  had  other  contacts  with  Web  Hubbell. 

22  Q      Okay.    I  would  like  to  —  what  other 
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1  contacts  did  you  have  with  Webster  Hubbell? 

2  A      Entirely  unrelated  to  appointments  or 

3  anything.    I  just  —  they  were  work  contacts. 

4  Q      What  contacts  would  they  have  been?  He 

5  came  in  just  after  the  inauguration,  correct,  in 

6  January  of  1993? 

7  A      That  sounds  right.    Zoe  Baird  was  the  firm 

8  nominee  for  Attorney  General.   She  ran  into  trouble. 

9  So  Stu  Gersen  was  asked  to  stay  on  as  acting  Attorney 

10  General.  At  some  point  in  there  I  sort  of  saw  Web 

1 1  Hubbell  at  the  first  departmental  meeting.   I  don't 

12  know  what  date  that  was. 

13  Q      Did  Mr.  Gersen  introduce  him  in  some 

14  capacity  to  the  group? 

15  A      Yes. 

16  Q      How  was  he  described  in  terms  of  his 

17  function? 

18  A      The  first  time  I  saw  him  was  at  sort  of  a 

19  department  staff  meeting  that  acting  Attorney  General 

20  Gersen  had  and  it  would  have  been  Web  Hubbell  is  here 

21  from  the  new  administration.   Whether  he  said  from 

22  the  new  administration  or  from  the  White  House,  how 
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1  he  characterized  it  exactly  I  don't  recall.   It  would 

2  have  been  something  like  that.   I  don't  recall  him 

3  having  a  specific  title  in  the  department.   It  is 

4  just  sort  of  he  is  here. 

5  Q      As  the  representative  of  the  new 

6  administration? 

7  A      Again,  those  are  your  words.    I  wish  I 

8  could  find  you  words.    I  really  can't  remember.   It 

9  was  clear  he  was  from  the  Clinton  Administration  and 

10  he  was  there  to  help,  work,  coordinate,  pick  a  word. 

1 1  Q      Was  there  anyone  else  introduced  in  that 

12  fashion? 

13  A      If  there  was,  I  don't  remember  another 

14  one. 

15  Q      Was  Nancy  McFadden  introduced  at  that 

16  point? 

17  A      I  don't  remember  it.    1  don't  think  in  that 

18  meeting. 

19  Q      Subsequent  to  that  meeting,  what  dealings 

20  did  you  have  with  Webster  Hubbell? 

21  A      None  that  I  recall  in  the  early  period. 

22  But  when  he  became  Associate  Attorney  General  and 
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responsible  for  the  sort  of  litigating  divisions  of 
the  Department  of  Justice,  I  know  we  had  contacts.   I 
am  frankly  hard  put  to  try  to  tell  you  what  the 
specific  issues  were.   And  they  weren't  frequent. 
But  I  do  recall  meeting  with  him  on  a  couple  of 
occasions. 

Q      Were  they  with  respect  to  individual  cases? 

A      No.   Concerns  that  U.S.  Attorneys  might 
have  about  a  particular  procedure  or  particular 
process  or  relationship  with  a  given  legal  division, 
that  kind  of  thing. 

Q      So,  did  you  ever  have  a  discussion  with  him 
about  a  particular  case? 

A      No.    It  is  not  sort  of  ~  it  is  not  a 
normal  event  for  the  director  of  the  executive  office 
to  have  discussions  about  specific  cases.   It  is  not 
what  the  director  of  EOUSA  does. 

Q      You  did,  however,  in  the  Executive  Office 
for  U.S.  Attorneys  have  copies  of  these  particular 
criminal  referrals  attached  to  a  sensitive  or  urgent 
memo  that  had  been  sent  along  in  October  of  1992. 

A      I  guess  that  was  the  first  one. 


Q      There  were  several,  October  7  and  October 
20th;  correct? 

A      I  don't  remember  the  dates.   I  will  accept 
those.   One  was  clearly  before  I  came  and  signed  by 
Larry.   I  don't  know  if  the  second  one  was  signed  by 
me  or  Larry.    I  think  I  signed  one,  but  I  don't 
remember  which  it  was.   If  you  show  me  -  the  one  on 
the  7th  of  October  would  have  been  signed  by  Larry. 
The  21st  might  have  been  signed  by  me. 

Q      20th. 

A      20th.   But  probably  not.    I  thought  I  got 
there  like  the  23rd.    So  Larry  signed  the  7th  and  the 
20th.   I  thought  I  remembered  that. 

Q      Those  records,  and  then  there  came  a  time 
in  January  of  1993,  January,  late  January,  beginning 
of  February,  where  there  were  some  discussions  with 
Mr.  Banks  about  recusing  his  office  from  the  case. 
Do  you  recall  that? 

A      Yes.   Discussions.   He  sent  a  memo  up 
asking  for  the  department's  ~  I  think  that  is  in 
this  deposition.   He  sent  a  memo  up  asking  for  the 
department's  response.   He  basically  wrote  and  said  I 
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1  have  brought  this  case  once,  the  defendants  were 

2  acquitted.   If  I  bring  it  again,  it  is  going  to 

3  appear  politically  driven,  I  want  some  advice, 

4  guidance,  what  do  you  think  I  ought  to  do.   That  was 

5  the  text  and  tone  of  the  memo  to  the  department. 

6  Q      It  was  as  a  result  of  that  that  you  sent  a 

7  memo  to  Doug  Frazier? 

8  A      Was  it  to  Doug?   I  guess  it  was  through 

9  Doug  to  Gersen. 

10  Q      To  Gersen. 

1 1  A      Because  Doug  was  at  that  stage  of  the  game 

12  sort  of  the  last  remaining  person  in  the  deputy's 

13  office. 

14  Q      Do  you  know  whether  or  not  those  papers  or 

15  copies  of  them  went  to  Webster  Hubbell? 

16  A      No,  I  don't.    I  didn't  send  them  to  Webster 

17  Hubbell.   I  don't  know  whether  they  ever  did  or  not. 

18  Q      Did  he  have  any  access  to  them  through  your 

19  own  office? 

20  A      He  never  asked  me  for  them.   We  never  sent 

21  them  to  him.    He  would  have  no  access  to  them.   The 

22  only  reason  I'm  pausing  is  —  may  I  ask  a  question? 


1  Do  we  have  a  date  for  when  Webster  Hubbell 

2  became  the  Associate  Attorney  General? 

3  MR.  GICALE:    Off  the  record. 

4  (Discussion  off  the  record.) 

5  THE  WITNESS:    There  was  a  standard 

6  distribution  list  for  urgent  and  sensitive.   The 

7  whole  point  was  to  alert  senior  managers  in  the 

8  department  that  there  was  something  going  on  at  a 

9  U.S.  Attorney's  office  that  was  potentially  of 

10  interest  to  them,  might  be  news  media  worthy, 

1 1  something  like  that. 

12  My  memory  was  clear  the  AG  always  got  him, 

13  the  deputy,  because  the  deputy  typically  had  the 

14  criminal  prosecution  responsibility  in  the  department 

15  system.    Public  affairs  I  think  pretty  typically  got 

16  them  because  again  it  was  a  potential  public  affairs 

17  issue. 

18  For  the  rest,  I  don't  remember  if  the 

19  associate  was  on  the  list.    I  think  the  associate 

20  would  have  been  on  the  list  for  certain  things  that 

21  had  to  do  with  whatever  the  associate's  area  of 

22  responsibility  was.    I  do  not -- it  is  my  belief  if 
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1  we  are  talking  about  January,  in  that  time  frame, 

2  when  we  sent  it  up  that  it  wouldn't  have  gone  to  Web 

3  Hubbell,  but  1  can't  be  drop  dead  certain  of  that. 

4  MR.  IVEY:    Did  we  ever  identify  those  two 

5  documents  by  number  for  the  record,  if  there  is  a 

6  number  on  them? 

7  MR.  SGRO:    The  memorandum  dated  October 

8  20th  is  Bates  stamped  006663.  The  October  7th,  1992 
memorandum,  the  number  has  been  cut  off.  So  1  don't 
have  a  Bates  stamp  number  on  that. 

(DOJ  Exhibit  006663  and  companion 
document  identified.) 
THE  WITNESS:    But  that  was  -  that  was 
basically  a  request  for  advice  from  the  Deputy 
Attorney  General.   I  don't  think  it  would  have  gone, 
and  it  was  a  semi  recusal.   I  don't  recall  it  saying 
no,  I  don't  want  to  do  this.    It  made  it  very  clear 
it  was  looking  for  advice  from  the  department. 
BY  MR.  GICALE: 
Q      Do  you  have  any  understanding  as  to  why 
Webster  Hubbell  recused  himself  from  the 
investigation  of  matters  related  to  Madison,  or  David 


1  Hale? 

2  A      Any  understanding  I  have  would  be  my 

3  speculation.  Nobody  ever  told  me. 

4  Q      When  did  you  learn  he  had  been  recused? 

5  A      I  don't  recall. 

6  Q      Was  it  prior  to  the  meeting  of  November  3rd 

7  dealing  with  Paula  Casey's  recusal? 

8  A      I  don't  know.    I'm  assuming  so,  but  I  don't 

9  know. 

10  Q      Was  his  recusal  the  subject  of  discussion 

1 1  at  that  meeting,  the  Paula  Casey  meeting? 

12  A      I  don't  recall  it  being  the  subject  of 

13  discussion  at  that  meeting. 

14  Q      Did  you  ever  discuss  recusal  with 

15  Mr.  Hubbell? 

16  A      No.    I  guess  that's  what  led  me  to  that 

17  statement.   He  just  wasn't  evident  in  this  issue. 

18  Q      Are  you  aware  of  any  discussions  between 

19  Paula  Casey  and  Webster  Hubbell  relating  to  the 

20  criminal  referral  C0004  from  the  RTC  related  to 

21  Madison  Guaranty  and  Whitewater? 

22  A      No. 
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1  Q      Were  you  aware  of  any  discussions  between 

2  Paula  Casey  ~  strike  that. 

3  Are  you  aware  of  any  discussions  between 

4  Hubbell  and  the  White  House  with  respect  to  this 

5  referral? 

6  A      No. 

7  Q      Are  you  aware  of  any  discussions  between 

8  the  White  House  and  Paula  Casey  with  respect  to  this 

9  referral? 

10  A      No. 

1 1  Q      When  was  the  first  time  you  became  aware  of 

12  the  issue  surrounding  the  investigation  of  David 

13  Hale? 

14  A      That's  a  hard  ~  1  don't  know.    There  was 

15  public  reportage  and  maybe  there.   I  do  know  and 

16  again  mentioned  in  deposition  that  certainly  the  call 

17  from  Paula  Casey  on  a  Sunday  morning  that  the  New 

18  York  Times  reporter  was  looking  into  that  issue 

19  brought  it  to  the  fore. 

20  I  can't  now  tell  you  if  I  had  a  separate 

21  earlier  ~  I'm  sure  I  had  an  awareness  because  I 

22  think  it  was  being  reported.   But  other  than  that, 


1  no. 

2  Q      Did  you  or  anyone  in  your  office  have  any 

3  contacts  with  any  present  or  former  employee  of  the 

4  White  House  relating  to  the  criminal  referral  C0004 

5  which  is  the  RTC  criminal  referral  with  respect  to 

6  Madison  and  Whitewater? 

7  A      I  have  had  no,  not  then  nor  since,  meetings 

8  with  current  members  of  the  White  House,  no  former 

9  ones.    I  don't  know  of  any  that  any  member  of  my 

10  staff—  and  I  presume  by  that  you  mean  the  EOUSA 

1 1  staff  ~  had  with  any  member  of  the  White  House. 

12  MR.  GICALE:    I  have  nothing  further. 

13  THE  WITNESS:   Can  we  go  off  the  record? 

14  (Discussion  off  the  record.) 

15  EXAMINATION 

16  BY  MR.  IVEY: 

17  Q      Good  afternoon.    My  name  is  Glenn  Ivey. 

18  I'm  with  the  minority  on  this  issue.    I  recognize 

19  that  you  have  been  deposed  on  this,  but  there  are  a 

20  couple  matters  I  wanted  to  just  flesh  out  a  bit  if  I 

21  could.    Before  1  get  to  that,  I  wanted  to  pick  up  on 

22  the  last  point  with  respect  to  lack  of  contacts  from 
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the  White  House. 

Generally  speaking,  was  the  way  the 
executive  office  that  you  directed  ~  did  the 
procedures  change  with  the  change  in 
administrations?  Did  you  run  the  office  differently 
in  1993  than  you  did  in  1992? 

A      You  recognize  that  is  a  very  broad 
question.    I  am  going  to  give  you  a  nonrambling, 
nondiscursive  answer.   No,  in  general  they  did  not, 
period. 

But  we  were,  with  the  request  for 
resignations  by  U.S.  Attorneys,  engaged  in  a  whole 
different  range  of  activity  than  anybody  had  been 
through  for  the  12  years  prior  to  that,  and  that  was 
ushering  in  a  new  group  with  interim  appointments. 
And  that  was  a  sort  of  activity. 

In  terms  of  the  way  we  ran  the  office 
between  December  of  1992  and  February  1993,  no. 

Q      With  respect  to  in  particular  the  way 
recusals  were  handled,  was  there  any  change  in  that 
process  at  all? 

A      There  wasn't  a  —  I  think  this  gets  touched 


on  a  little  in  the  deposition.    There  wasn't  a  formal 
change  in  policy  that  I  recall.   However,  there  had 
been  an  evolution  of  a  process  for  recusals  which 
involved  a  preference  as  to  who  you  would  recuse  to, 
and  the  blue  sheet,  which  is  the  sort  of  governing 
instrument  of  the  U.S.  Attorneys  manual,  sort  of  laid 
out  a  process  which  involved,  first  of  all,  getting 
the  deputy's  approval  for  any  recusal.   That  remained 
the  same  in  the  new  administration. 

But  a  preference  for  recusing  downward,  the 
U.S.  Attorney  might  recuse,  but  if  it  was  possible  to 
recuse  to  the  first  assistant  and  could  be  handled 
that  way,  fine.    In  the  next  case  you  might  look  to  a 
neighboring  United  States  Attorney  and  see  if  you 
could  recuse  the  office  but  if  it  could  still  be  held 
there. 

I  think  as  I  noted  in  this  deposition, 
there  was  a  time  when  Joann  Harris,  who  is  the  head 
of  the  criminal  division  ~  and  I  will  note  the 
criminal  division  historically  has  always  been 
consulted  on  recusal  matters,  if  not  on  every  one, 
certainly  on  many  —  I  think  when  she  spent  some 


36 


760 

37 

1  time,  Ms.  Harris,  as  the  acting  deputy  in  between 

2  Phil  Heymann  and  Jamie  Gorella,  she  had  a  chance  to 

3  look  at  the  recusal  processes  because  she  was  getting 

4  them. 

5  More  after  that  we  saw  recommendations  that 

6  the  recusal  go  to  the  criminal  division.    I  think 

7  that  simply  reflected  a  policy  choice  that  said  this 

8  is  one  of  the  things  the  criminal  division  does  and 

9  it  is  a  good  thing  to  do  so  why  don't  we  do  more  of 

10  that. 

1 1  That  changed.   I  don't  know  if  it  changed 

12  in  any  formal  sense.   We  began  to  see  the  decision 

13  shift. 

14  Q      So,  criminal  referral  C0004,  was  that 

15  handled  -  to  what  extent  was  that  handled 

16  differently? 

17  A      I  think  criminal  referral  C0004,  if  that  is 

1 8  what  we  are  talking  about,  would  have  predated  that 

19  shift,  because  Joann  Harris  ~  Phil  Heymann  was  still 

20  there,  so  we  wouldn't  have  seen  that. 

21  Q      I  know  you  testified  about  sort  of  the 

22  movement  of  the  referrals  in  your  deposition.   I  was 


1  wondering  if  you  could  sort  of  give  me  a  summary, 

2  sort  of  an  overall  of  what  your  understanding  of  how 

3  that  referral,  C0004,  moved  through  the  Department  of 

4  Justice,  to  the  best  of  your  knowledge. 

5  A      Can  we  be  a  little  clearer  about  what  C0004 

6  is?   Let  me  be  sure  I  give  you  the  right  answer  here, 

7  at  least  the  best  answer  I  can  give  you. 

8  Q      The  referral  that  Banks  wrote  a  letter 

9  about. 

10  A      Is  that  the  one? 

1 1  Q      Yes.   Let  me  see  if  I  can  get  the  letter 

12  for  you. 

13  A      If  that's  it,  that's  fine. 

14  MR.  GICALE:    Can  we  go  off  the  record? 

1 5  (Discussion  off  the  record.) 

16  BY  MR.  IVEY: 

1 7  Q      Have  you  ever  seen  the  referral?  My 

18  recollection  is  you  didn't  recognize  it.    1  don't 

19  object  to  you  seeing  it  if  you  want  to. 

20  A      I  don't  care,  to  be  perfectly  honest. 

21  Q      Why  don't  you  go  ahead  and  answer.   I 

22  wanted  to  give  you  the  Banks  letter.   These  are  Bates 
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stamped  6690  and  6691.    This  is  an  unsigned  copy. 
(DOJ  Exhibits  6690  and  6691  identified.) 
(Witness  examined  the  document.) 
THE  WITNESS:   This  is  the  Banks  letter  to 
the  FBI.    There  is  another  one.   There  is  another 
one. 

(DOJ  Exhibits  6686  and  6687  identified.) 
BY  MR.  IVEY: 
Q      This  is  the  January  27th  letter  to  Donna 
Henneman,  which  is  Bates  stamped  6686  and  6687. 
(Witness  examined  the  document.) 
A      Maybe  this  is  the  one  I  remember.   I 
thought  there  was  one  that  went  to  the  deputy  or  to 
the  criminal  division.    Or  is  this  the  one  that 
ultimately  ended  up  there? 

Q      My  recollection  is  that  this  referral  came 
from  the  RTC  to  the  U.S.  Attorney's  office  in  Little 
Rock,  September  1992. 

A      The  date  I  don't  know.   But  this 
referral  --  I  think  the  referrals  typically  went  ~ 

MR.  GICALE:    Can  we  go  off  the  record? 
MR.  IVEY:    Sure. 
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(Discussion  off  the  record.) 
THE  WITNESS:    This  referral  went  from  RTC 
to  the  U.S.  Attorney's  office.   That  is  my 
understanding  of  how  it  got  there. 
BY  MR.  IVEY: 
Q      Let  me  ask  this  question.   It  came  to  the 
U.S.  Attorney's  office  because  of  the  issue  of 
recusal? 

A      No.   That's  a  standard  way  for  ~ 
Q      I'm  sorry.    It  came  to  the  Department  of 
Justice,  main  Justice,  because  of  the  recusal  issue? 

MR.  GICALE:    At  what  point  in  time  are  we 
talking  about? 

BY  MR.  IVEY: 
Q      October  16,  with  that  letter. 
MR.  GICALE:    1992. 
BY  MR.  IVEY: 
Q      If  I  could  have  the  Bates  number  read. 
MR.  SGRO:    006664  through  006666. 
(DOJ  Exhibits  006664  through  006666 
identified.) 
THE  WITNESS:    Yes,  basically. 
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1  BY  MR.  GICALE: 

2  Q      Could  you  ask  that  question  again  in  terms 

3  of  the  time  so  I  understand. 

4  BY  MR.  IVEY: 

5  Q      The  referral  came  to  main  Justice  from  the 

6  U.S.  Attorney's  office  in  Little  Rock  because  of  the 

7  recusal  issue? 

8  A      I  believe  that  to  be  the  case. 

9  Q      Is  that  the  letter?   Would  that  be  the  time 

10  frame  of  when  the  referral  came  to  main  Justice? 

11  A      I  thought  there  was  a  letter  which 

12  basically  says  essentially  what  these  say  but  that 

13  said  fairly  clearly  I  tried  this  once,  I  lost,  if  I 

14  try  it  again,  it  may  be  perceived  to  be  politically 

15  motivated,  I  would  like  your  review,  advice, 

16  guidance,  direction,  words  like  that. 

17  Maybe  this  is  the  one.   Yes.    I  guess  the 

18  one  to  Donna  on  January  27th  basically  says  that, 

19  says  "I  may  have  a  perceived  conflict  of  interest  and 

20  I  would  appreciate  and  expect  that  any  decision  of 

2 1  the  investigation  indictment  prosecution  be  the 

22  responsibility  of  the  Department  of  Justice."   I 
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think  that  is  the  letter  wherein  he  is  looking  to  the 

2  department  for  its  response. 

3  I  guess  this  is  it.    I  had  forgotten  it  had 

4  been  addressed  initially  to  Donna.   I  guess  we 

5  treated  it  as  a  recusal  and  sent  it  up. 

6  Q      Now,  I  believe  you  drafted  two  memoranda 

7  with  respect  to  this.    One  is  dated  February  9, 

8  1993.    That  is  through  Frazier  and  for  Gersen,  Bates 

9  stamp  6684,  6685.    The  second  would  be  dated  December 

10  1,  1993.   This  is  from  you  through  Margolis  for 

1 1  Heymann.   Those  are  Bates  stamped  0210,  it  looks 

12  like. 

13  (DOJ  Exhibits  6684,  6685  and  0210 

14  identified.) 

15  (Witness  examined  the  document.) 

16  THE  WITNESS:   Okay.   Yes,  I  remember  both 

17  of  these. 

18  BY  MR.  IVEY: 

19  Q      Do  they  sort  of  trace  through  your 

20  understanding  of  what  had  happened  with  these 

2 1  referrals,  how  they  moved  through  the  department? 

22  A      Yes.    I  should  note,  my  earlier  response  it 
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went  from  the  RTC  to  the  U.S.  Attorney's  office.   The 
vast  majority  of  cases  that  go  to  the  U.S.  Attorney's 
office,  88,  90  percent  range  and  above  come  from  the 
local  investigative  agencies.  They  do  not  come  to 
Washington  and  then  go  back.   They  go  across.   So  RTC 
referred,  but  so  did  every  local  agency,  the  local 
FBI,  local  DEA  goes  to  the  U.S.  Attorney's  office  in 
a  given  district.   That  is  standard  across  the 
country. 

Q      With  respect  to  the  time  frame  of  the 
referrals  and  the  time  they  were  at  the  Department  of 
Justice  and  before  they  went  back  to  the  U.S. 
Attorney's  office,  I  believe  you  testified  that  it 
was  maybe  a  little  longer  than  normal  but  not  unduly 
so. 

A      With  regard  to  which? 
Q      I'm  sorry.    C0004. 
A      I  think  ~  as  I  recall  ~ 

MR.  GICALE:    Are  you  referring  to  his 
testimony? 

THE  WITNESS:    If  you  are  talking  about  the 

deposition,  it  was  with  regard  to  the  difference 

44 
between  December  1,  1993  and  December  22,  1993  on 
this  document  which  was  Paula  Casey's  recusal. 

MR.  GICALE:    You  are  referring  to  Bates 
number  what  now? 

THE  WITNESS:    000210.    I  think  that's  where 
I  said  it.    But  if  you  would  check  or  if  you  would 
like  to  refer,  I  will  look. 
BY  MR.  IVEY: 
Q      0210?   Is  that  the  document? 
MR.  GICALE:    What  pages? 
MR.  IVEY:    96  and  97  of  your  deposition. 
THE  WITNESS:    I'm  sorry.    Can  I? 
MR.  GICALE:    Yes. 
BY  MR.  IVEY: 
Q      The  page  number  is  referred  to  on  line  14 
of  page  96. 
A      Okay. 

(Witness  examined  the  document.) 
Yes.   It  was  about  this  three-week  time 
frame  that  I  was  speaking. 

Q      Did  you  have  any  knowledge  about  what 
happened  to  the  referrals  after  you  wrote  that 
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1  memorandum? 

2  A      I  think,  yes. 

3  MR.  GICALE:    I  just  object.   This  was  with 

4  respect  to  the  recusal,  and  which  referrals  are  you 

5  talking  about  at  this  point? 

6  MR.  IVEY:    C0004. 

7  MR.  SGRO:    Off  the  record? 

8  MR.  IVEY:    Yes. 

9  (Discussion  off  the  record.) 

10  BY  MR.  IVEY: 

1 1  Q      The  referral  I'm  trying  to  see  if  I  can  get 

12  you  to  track  is  C0004,  which  would  have  come  to  the 

13  department,  the  main  Justice,  it  looks  like  October 

14  1992  at  some  point. 

15  A      Chuck  sent  up  the  letter  saying  basically 

16  I'm  not  about  to  move  on  them,  you  tell  me  what  you 

17  want  to  do.    We  sent  the  memo  out  through  Doug 

18  Frazier  to  the  Attorney  General.   That  was  evidently, 

19  and  again,  a  fairly  standard  practice,  referred  to 

20  criminal  division,  because  there  is  a  later  memo  with 

21  regard  to  that  referral  I  believe  from  Jack  Keeney 

22  for  the  criminal  division  ~  and  I  don't  remember  the 


1  date  of  it  ~  in  which  Mr.  Keeney  I  believe  said  he 

2  didn't  see  a  ground  for  recusal,  but  as  far  as  he  was 

3  concerned,  a  declination  to  prosecute  was  within  the 

4  range  of  acceptable  alternatives. 

5  Those  are  my  words.    Those  are  not  his. 

6  Q      Yes.    What  happened  with  it  after  that,  to 

7  the  best  of  your  knowledge? 

8  A      I  don't  know. 

9  Q      Do  you  know  if  at  some  point  this  referral 

10  was  sent  back  to  the  U.S.  Attorney's  office  in  Little 

1 1  Rock  pursuant  to  the  Keeney  memo? 

12  A      I  think  it  was.   Do  I  know  it?  No.    It  was 

13  our  normal  ~  we  would  have.   The  office  had  written 

14  asking  for  a  response,  and  we  would  normally  refer 

15  back  the  response.   In  this  case,  the  response  was 

16  no,  we  don't  think  you  can  recuse.   This  may  be 

17  the  —  it  may  have  gone  back. 

18  Q      Is  there  some  mechanism  for  the  executive 

19  office  to  notify  one  of  the  U.S.  Attorney's  office  of 

20  a  recusal  coming  back? 

21  A      Yes. 

22  Q      What  is  the  mechanism? 
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A      Through  the  counsel's  office. 

Q      Through  the  counsel's  office? 

A      The  office  of  legal  counsel  within  the 
Executive  Office  for  United  States  Attorneys. 

Q      So  that  would  have  been  —  I  take  it  Donna 
Henneman  was  in  that  office? 

A  Donna  Henneman  was  in  that  office.  Deborah 
Westbrook  was  the  counsel.  Between  them  they  would 
have  gotten  it  back  to  the  U.S.  Attorney's  office. 

Q      Were  they  normally  notified  in  writing  or 
by  phone? 

A      I  think  it  depended  actually.   Here  we  had 
a  writing.    They  might  have  sent  it  back.   Very  often 
they  would  have  done  it  by  phone.    Very  often  the 
request  for  recusal  would  have  come  in  and  been 
approved,  and  you  pick  up  the  phone  and  say  fine,  you 
are  recused  out,  it  will  be  handled  by  so-and-so. 
These  are  often  very  quick  and  I  don't  think  there 
was  a  lot  of  paper  in  many  of  them. 

In  this  case  we  had  a  written  opinion  in 
which  Jack  Keeney  expressed  —  I  presume  we  would 

have  sent  it  back. 
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Q      Sent  the  whole  package  back  as  opposed  to 
doing  some  special  document? 

A      I  will  stop  at  that  stage.   I  just  don't 
know  what  was  done. 

Q      Let  me  ask  you  about  the  November  3rd 
meeting. 

A      Did  you  want  these? 

Q      Yes. 

Now,  I  take  it  that  prior  to  that  meeting, 
the  meeting  I  understand  was  in  Mr.  Heymann's  office? 

A      Yes,  sir. 

Q      Ms.  Casey  was  in  Annapolis  for  some  sort  of 
orientation? 

A      The  same  orientation  we  tried  to  give  all 
the  U.S.  Attorneys.   We  took  them  10  to  15  at  a 
time.   Do  you  want  this? 

Q      A  little  bit,  sure. 

A      Brought  them  to  Annapolis,  spent  three  days 
taking  them  through  some  very  basic  how  to  be  a  U.S. 
Attorney  kind  of  stuff,  where  the  reference  materials 
were,  what  their  resources  were,  how  to  work  with 
local  investigative  agencies,  what  the  department's 
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1  policies  were. 

2  At  the  end  of  that,  we  would  bring  them 

3  into  the  main  building  and  set  up  some  interviews 

4  with  heads  of  components  for  them  so  they  would  be 

5  able  to  meet  the  head  of  criminal,  civil,  tax,  all 

6  the  legal  divisions  and  the  other  appropriate  people 

7  and  then  send  them  home. 

8  Q      Were  you  in  Annapolis? 

9  A      I  would  go  to  Annapolis  during  those  three 

10  days.   These  were  handled  ~  what  you  would  most  have 

1 1  liked  is  to  have  them  handled  by  experienced  United 

12  States  Attorneys.   Unfortunately,  our  experienced 

13  United  States  Attorneys  had  left. 

14  We  were  handling  them  with  experienced 

15  assistant  United  States  Attorneys  who  had  been  acting 

16  or  interim  United  States  Attorneys,  people  like  Russ 

17  Dedrick  and  Wayne  Rich  and  Doug  Frazier. 

18  Q      Did  you  come  to  Washington  with  Ms.  Casey? 

19  A      Yes,  1  did.    On  that  day  1  had  gone  out  to 

20  do  a  piece  of  the  training  and  Paula  looked  at  me 

21  that  morning  and  said  that  she  had  been  invited  to  a 

22  meeting  at  the  deputy's  office  at  2:00  that 
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1  afternoon. 

2  Q      Did  she  say  why  she  was  invited? 

3  A      She  thought  it  was  going  to  deal  with  the 

4  recusal  on  Whitewater.  1  gather  Jack  Keeney  called 

5  her  sometime  earlier  and  in  her  view  demanded  she 

6  recuse.   She  was  feeling  a  little  hostile  about  that 

7  and  hadn't  yet.   1  offered  to  go  with  her.    She 

8  looked  grateftil,  simply  because  again  she  is  a 

9  brand-new  U.S.  Attorney  and  she  figured  she  was  going 

10  to  be  meeting  with  the  deputy  and  others  and  I  think 

1 1  I  would  like  to  think  most  of  the  U.S.  Attorneys  saw 

12  me  as  their  support  and  advocate.   I  certainly  tried 

13  to  be. 

14  Q      You  said  the  recusal  on  Whitewater. 

15  A      I'm  sorry.   A  generic  term. 

16  Q      Recusal  related  to  these  Arkansas  claims? 

17  A      Exactly. 

18  Q      Did  you  discuss  her  thinking  on  the  way  to 

19  Washington? 

20  A      I  don't  remember  if  we  discussed  it.    We 

21  must  have. 

22  MR.  GICALE:    Off  the  record  for  a  second. 
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(Discussion  off  the  record.) 

THE  WITNESS:    The  issue  was  recusal  from 
all  of  that. 

MR.  GICALE:    All  of  what? 

BY  MR.  IVEY: 
Q      You  can  answer. 

A      From  anything  associated  with  this  case. 
It  was  not  ~  she  had  a  sense  it  wasn't  going  to  be 
parsed  down  referral  or  referral  or  issue  by  issue. 
It  was  rather  the  generic  question  of  whether  she 
should  refer  out.    That  certainly  was  the  tenor  of 
the  discussion. 

We  must  have  talked  about  it  because  I  knew 
how  she  felt,  and  it  was,  as  I  think  I  noted  in  this 
deposition,  she  felt  she  was  brand-new  to  the  job, 
she  hadn't  done  anything  improper  to  date  or  at  all 
and  was  handling  it  well,  she  was  a  new  U.S. 
Attorney,  was  there  a  reason  for  her  to  recuse.   1 
think  in  her  view  since  she  was  the  United  States 
Attorney  —  not  1  think,  1  know,  because  she  said 
this. 
Since  she  was  the  U.S.  Attorney  in  Little 
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Rock,  was  she  going  to  have  to  recuse  any  time  anyone 
said  the  name  Bill  Clinton.    1  think  her  claim  was  if 
at  this  early  stage  she  had  to  recuse  out  simply  by 
virtue  of  that  name  being  tossed,  she  might  as  well 
expect  to  recuse  out  half  her  case  load.    It  was 
severely  going  to  hamper  her  capacity  to  conduct  her 
job.    She  felt  strongly  about  that. 

Q      Did  she  discuss  the  issue  of  recusing 
downward?   In  other  words,  she  might  recuse  herself 
but  she  had  concerns  about  the  issues  staying 
within  ~ 

A      We  didn't  get  there.   We  didn't  talk  about 
that  level  of  detail,  I  think  because  she  had  a  sense 
that  the  issue  was  going  to  be  recusing  through 
Washington  or  recusing  to  the  criminal  division. 

Q      Did  she  mention  that  her  top  assistants 
were  concerned  about  the  recusal  issue  at  all? 

A      If  she  didn't,  I  don't  remember  it. 

Q      Do  you  recall  if  she  said  anything  about  it 
at  the  meeting? 

A      I  don't  recall  any  discussion  of  her  top 
assistants.   That  doesn't  mean  there  wasn't.    I  just 
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1  don't  remember. 

2  Q      At  the  meeting,  I  think  I  recall  from  I 

3  believe  it  was  your  testimony  that  Mr.  Keeney  was 

4  present  and  Ms.  Harris  was  present.   They  sort  of 

5  presented  the  concerns  that  the  Justice  Department 

6  had? 

7  A      I  thought  about  this  and  was  reviewing  this 

8  preparatory  to  coming.    I  know  Joann  Harris  was 

9  there.   I  am  very  clear  that  Phil  Heymann  was  there. 

10  I  am  clear  about  Jerry  McDowell  and  Joel  Gangloff, 

1 1  who  were  public  ~  Gangloff  was  a  public  integrity 

12  guy.    I  want  to  say  McDowell  was  fraud.    I  think  Irv 

13  Nathan  was  there. 

14  The  people  I'm  not  sure  about  are  Dave 

15  Margolis  and  Jack  Keeney.   I  can't  see  them  in  my 

16  mind's  eye  as  they  sit  around  the  table.   They  may 

17  have  been  there. 

18  Q      Representatives  from  the  criminal  division? 

19  A      Yes. 

20  Q      Did  they  take  mainly  about  Hale  and 

21  apparent  allegations  that  he  was  going  to  make  or 

22  might  direct  towards  the  Clintons? 


1  A      Hale  may  have  —  I  think  Hale  ~  no,  I'm 

2  going  to  answer  it  this  way.    I  do  not  now  recall 

3  which  specific  issues,  which  referrals,  whether  Hale 

4  or  not,  were  specifically  discussed  and  to  what  level 

5  of  detail.   The  core  issue  was  around  where  this  case 

6  would  be  perceived  to  be  better  handled.   There  was 

7  not  an  assertion  that  it  couldn't  be  handled  in  the 

8  U.S.  Attorney's  office  as  a  matter  of  capacity, 

9  talent,  ability,  independence,  whatever. 

10  The  core  of  the  discussion  was  in  light  of 

1 1  the  concerns  raised  in  this  case,  are  you,  Paula 

12  Casey,  U.S.  Attorney  from  Little  Rock  simply  just 

13  battling  up  hill  because  the  perception  is  you  know 

14  Bill  Clinton,  you  have  a  personal  relationship  with 

15  Bill  Clinton,  you  are  his  appointee,  wouldn't  it  be 

16  better  from  a  public  perception  point  of  view  if  you 

17  just  recuse  out  and  we  remove  this  to  Washington. 

18  There  was  a  recognition  in  the  discussions 

19  that  went  back  and  forth  that  yes,  there  were  other 

20  people  in  the  room  who  were  selections  of  Bill 

21  Clinton,  President.   Certainly  the  Deputy  Attorney 

22  General  and  the  head  of  the  criminal  division.    The 
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point  was  made  and  clearly,  look,  we  are  but  we  are 
not  personal  acquaintances,  in  the  friends,  not 
perceived  to  be  as  close  as  you,  Paula. 

The  issue  was  around  in  light  of  these 
facts,  what's  the  best  way  the  handle  this,  how  does 
the  department  get  this  done. 

(GEM  Exhibit  000687  identified.) 
BY  MR.  IVEY: 
Q      After  this  meeting,  two  days  later,  Paula 
Casey  wrote  a  letter  to  Phil  Heymann  in  which  she 
asked  to  recuse  herself   The  Bates  stamp  number  is 
cut  off    The  other  number  is  GEM  000687.    Let  me 
hand  that  over  the  you. 

(Witness  examined  the  document.) 
In  that  letter,  what  is  the  reason  she 
gives  for  ~  what  are  the  concerns  she  raises  for 
recusal? 

A      Whether  her  participation  and  the 
participation  of  her  staff  raises  questions  of  the 
appearance  of  impropriety. 

Q      Are  the  concerns  that  she  raises  in  that 
letter  consistent  with  what  she  discussed  at  the 


meeting? 

A      Look  at  the  sentence  before  it.    She  says 
very  clearly  "I  am  confident  that  I  and  my  staff  are 
capable  of  investigating  these  matters  competently 
and  dispassionately."  That  was  her  position  and 
still  is,  I'm  sure.   The  next  sentence  says 
essentially  I  recognize  the  points  that  were  made. 

Q      She  says  in  the  first  paragraph,  she 
mentions  the  indictments  with  respect  to  Mr.  Hale  and 
that  "Mr.  Hale  claims  to  have  information  implicating 
other  people  in  fraudulent  activities  which  are  not 
related  to  the  matters  in  the  September  indictment." 
Was  that  discussed  at  all  in  the  November  3rd 
meeting? 

A      I  don't  recall  any  discussion  of  that. 

Q      Let  me  hand  you  ~  I  think  we  are  back  to 
0210,  which  I  believe  is  a  memo  that  you  wrote. 

A      I  want  to  go  back  to  that  answer. 

Q      Okay. 

A  It  is  possible  that  Paula  would  have  said 
something  like  this  guy  is  throwing  Bill  Clinton's 
name  all  over  the  place.   A  statement  like  that  would 
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1  fit  under  the  rubric  of  your  question. 

2  Q      Do  you  know  if  at  that  meeting  on  November 

3  3rd  David  Hale  made  any  sort  of  proffer? 

4  A      I  don't  remember.   I  just  don't  remember. 

5  Q      Take  a  look  at  the  memo  there. 

6  A      Okay. 

7  (Witness  examined  the  document.) 

8  Q      In  your  memo  you  talk  about  the  Clintons 

9  essentially  and  Ms.  Casey's  relationship  with  the 

10  Clintons  as  essentially  the  basis  for  her  recusal. 

1 1  In  your  mind,  how  does  that  link  up  with  the 

12  November  5  letter? 

13  A      It  is  the  same  point.    I  might  have  written 

14  it  differently  in  this  one,  and  I  might  have  made 

1 5  this  one  conform  to  this  one  or  Deborah  who  probably 

1 6  drafted  it.    We  were  trying  to  say  the  same  thing, 

1 7  that  there  is  the  potential  appearance  of  impropriety 

1 8  here  and  on  that  ground  we  agree  Ms.  Casey  should 

19  recuse. 

20  Q      Do  you  know  if  Ms.  Casey  ever  discussed 

21  concerns  as  the  basis  for  recusal  her  relationship 

22  with  Jim  Guy  Tucker  or  Stephen  Smith?   I  mean 


58 


1  discussed,  I  mean  in  your  presence. 

2  A      Did  I  know  that  she  knew  them?  Yes.   I 

3  think  she  told  me  that.   But  discussed  in  what  way? 

4  Q      As  a  basis  for  recusal  with  respect  to 

5  these  referrals. 

6  A      Is  your  question  that  her  relationship  with 

7  them  would  have  been  an  additional  part  of  her  basis 

8  for  recusal? 

9  Q      Or  a  part. 

10  A      I  don't  know.    She  was,  as  I  noted, 

1 1  reluctant  to  recuse  in  the  first  instance,  brought  to 

12  it  by  her  sense  of  judgment  about  what  the  perception 

13  was  going  to  be.    I  think  ~  I  would  be  speculating 

14  if  I  tried  to  answer  that,  so  I'm  not  even  going  to. 

15  I  think  the  concern  was  principally  around,  if  not 

16  solely  around  the  appearance  of  impropriety  arising 

17  out  of  her  relationship  with  the  President  and 

18  Mrs.  Clinton. 

19  Q      Your  memo,  you  said  something  in  there 

20  about  the  Clintons  may  have  some  knowledge  about  loan 

21  and  check  transactions  which  are  the  subject  of  these 

22  cases.   What  was  the  source  of  that? 
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A      I  don't  recall. 

Q      Do  you  recall  if  you  had  looked  at  the 
referrals  at  all?  These  would  be  the  nine 
referrals. 

A      I  had  not.    To  the  extent  they  would  have 
been  looked  at,  it  would  have  been  in  counsel's 
office. 

Q      Do  you  recall  talking  to  Paula  Casey 
before,  just  before  Hale  was  indicted? 

A      I  talked  to  Paula  Casey  as  I  talked  to  a 
lot  of  the  new  U.S.  Attorneys  on  a  fairly  constant 
basis.    So,  I'm  sure  I  talked  to  her  ~  my  problem  is 
I  can't  remember  when  Hale  was  indicted  so  I'm  having 
a  hard  time. 

Q      Did  she  ever  call  you  the  talk  about  the 
indictment  of  Hale? 

A      When  we  talked  from  time  to  time,  and  we 
did,  she  would  sometimes  mention  Hale,  but  that  was 
it.    We  were  not  ~  she  was  not  seeking  advice  and 
guidance  and  I  sure  ~  I  would  not  have  proffered  any 
on  the  conduct  of  the  case. 

Q      Because  that  is  not  the  role? 

60 

A      It  is  not  my  role.    If  you  are  going  to  get 
counsel  with  regard  to  a  case  and  the  conduct  of  the 
case  and  you  are  an  United  States  Attorney,  you  get 
it  from  the  Deputy  Attorney  General  or  one  of  the  six 
legal  divisions. 

Q      During  those  conversations,  even  though  she 
wasn't  necessarily  calling  for  advice,  did  she 
mention  how  the  negotiations  were  going? 

A      I  recall  her  mentioning  Hale  a  couple  of 
times,  but  nonsubstantively.   I  don't  remember  any 
great  degree  of  detail.   It  might  have  been  sort  of 
God,  this  case  is  driving  me  nuts  or  something, 
literally  something  like  that. 

Q      Did  she  ever  mention  anything  about  plea 
negotiations  that  you  can  recall? 

A      Again,  if  she  mentioned  them,  it  would  have 
been  in  passing.    It  wouldn't  have  been  in  great 
detail  or  specificity.   The  reason  I'm  being  so 
specific  about  that  is  with  all  the  new  United  States 
Attorneys,  we  worked  very  hard  to  make  sure  they  knew 
where  to  go  to  get  advice  and  guidance.  A  lot  of  the 
answers  to  phone  calls  were  call  this  person,  call 
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1  that  person,  if  is  a  lands  case  or  environment  case, 

2  call  this  person. 

3  Q      Did  you  ever  become  aware  of  Jean  Lewis 

4  calling  your  office? 

5  A      Yes. 

6  Q      How  did  you  become  aware? 

7  A      Evidently  she  was  calling  either  Donna 

8  Henneman  or  Deborah  Westbrook  to  inquire  about  where 

9  the  referrals  were  and  why  I  guess  in  her  view  they 

10  weren't  moving.    I  had  a  conversation,  maybe  two, 

1 1  with  Deborah  Westbrook  about  that,  and  Deborah 

12  indicated  to  me  what  they  told  Ms.  Lewis  was  that 

13  Mr.  Banks  had  left,  that  Mr.  Pence  was  interim  and 

14  that  they,  we,  EOUSA,  the  counsel's  office  would  hold 

15  any  materials  she  sent,  and  Ms.  Lewis  evidently  was 

16  sending  us  stuff  and  give  it  to  the  new  U.S.  Attorney 

17  when  he  or  she  came  on  board  and  that  would  trigger  a 

18  rereview. 

19  Q      Do  you  know  how  many  times  Ms.  Lewis  called 

20  your  office? 

21  A      I  don't. 

22 Q      Is  it  fairly  unique  to  have  investigators 
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1  calling  your  office  to  track  down  referrals? 

2  A      Yes.   Unique,  it  is  not  unique.   It  is  not 

3  the  normal  course  of  events.   Again,  I  don't  want  to 

4  be  repetitive,  but  I  will  note,  in  U.S.  Attorneys 

5  offices,  that  is  where  everything  comes  to  the 

6  center.   I  mean,  every  agency  in  government  is  moving 

7  referrals  into  a  U.S.  Attorney's  office,  the  FBI, 

8  DEA,  INS  and  the  other  70  agencies  with  criminal 

9  enforcement  activity,  and  we  have  something  on  the 

10  order  of  100  agencies  who  have  civil  suits  brought 

1 1  for  defendant. 

12  The  place  where  that  happens  is  the  U.S. 

13  Attorneys  office.    1  always  assume  that  anybody  who 

14  walks  into  a  U.S.  Attorney's  office  to  ask  for  that 

15  litigation  or  prosecution  thinks  they  have  a  case  of 

16  merit.    Very  often  the  U.S.  Attorney  is  unable  to 

17  bring  the  case  or  defend  it  because  of  a  lack  of 

18  resources.   I'm  not  necessarily  saying  Jean  Lewis 

19  fell  into  that  category.   It  is  not  unusual  for  us  to 

20  hear  from  disgruntled  agencies  saying  my  case  isn't 

21  getting  handled.   The  answer  to  that  is  it  is  within 

22  the  purview  of  the  individual  United  States  Attorney 
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the  handle  it.    It  is  his  or  her  set  of  decisions  to 
make. 

Q      Did  you  ever  talk  to  Donna  Henneman  about 
phone  calls  that  she  was  getting  from  Paula  Casey? 

A      I  don't  recall  that.   I  wouldn't.   If  it 
were  serious,  I  would  presume  I  talked  to  Deborah 
Westbrook  about  it  rather  than  Donna  Henneman. 

Q      Do  you  know  if  Donna  Henneman  spoke  with 
Paula  Casey  during  your  tenure? 

A      I  don't  know.    I  can  think  of  a  number  of 
issues  Paula  Casey  might  have  called  that  office 
about,  but  I  don't  know. 

Q      I  don't  want  you  to  speculate. 

Briefly,  one  last  set  of  questions.   The 
contacts  that  you  had  with  Nancy  McFadden  with 
respect  to  interim  U.S.  Attorneys  and  presidential 
appointments  for  those  positions,  was  there  anything 
unique  in  the  conversations  you  had  with  McFadden 
with  respect  to  Paula  Casey? 

A      I  cannot  remember  the  specific 
conversations  around  Paula,  so  I  have  to  say  there 
was  nothing  unique  about  that. 


Q      Was  the  way  Paula  Casey's  nomination 
handled  by  your  office  or  the  Department  of  Justice 
essentially  the  same  as  the  way  all  the  others  were 
handled? 

A      Yes. 

MR.  IVEY:   I  don't  have  any  other  questions 
at  this  time. 

EXAMINATION 
BY  MR.  GICALE: 

Q      To  follow-up  on  Mr.  Ivey's  question  to  you 
about  whether  or  not  Paula  Casey  mentioned  her 
relationship  with  Mr.  and  Mrs.  Tucker  in  the  process 
of  discussing  recusal,  do  you  recall  her  saying  that 
she  knew  the  Tuckers  in  these  discussions  about 
whether  or  not  she  should  recuse  herself  from  these 
cases? 

A      Can  I  take  two  parts  of  the  question? 

Q      Sure. 

A      I  have  the  sense  that  I  think  Paula  at  some 
point  said  that  she  did  know  Mr.  Tucker.   Whether  it 
is  within  the  context  of  the  recusal  discussion  I 
don't  know. 
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1  Q      As  related  to  that,  do  you  recall  whether 

2  or  not  she  ever  stated  that  she  had  a  house  guest  who 

3  had  a  relationship  with  an  individual  named  in  the 

4  referrals  by  the  name  of  Seth  Ward? 

5  A      I  don't  remember  that. 

6  Q      In  the  context  of  discussing  the  recusal 

7  issue. 

8  A      I  don't  remember  that  at  all.   Boy,  that 

9  would  have  —  a  house  guest  I  would  have  guessed  I 

10  would  remember. 

11  Q      Do  you  know  why  her  initial  letter  on 

12  recusal  was  sent  to  McDowell  as  opposed  to  you? 

13  A      Paula's  initial  recusal  letter? 

14  Q      Didn't  she  send  a  memo  or  letter  to 

15  McDowell?  Or  it  was  sent  to  Heymann. 

16  A      It  could  have  been  sent  to  me.   Evidently 

17  she  chose  to  send  it  to  Phil. 

18  Q      One  last  thing.    With  respect  to  the 

19  process  of  confirmation  of  these  U.S.  Attorneys,  once 

20  you  process  the  paperwork,  start  processing  the 

2 1  paperwork,  who  is  their  contact  in  terms  of  ~  who  is 

22  the  U.S.  Attorney  who  is  the  subject  of  this 
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1  nomination  process,  who  is  their  contact  with  respect 

2  to  where  they  are  in  that  process? 

3  A      Depending  on  the  degree  of  frustration  any 

4  of  them  felt  at  any  given  time  because  very  often 

5  this  process  took  forever  in  their  view,  they  would 

6  call  me.   Most  of  them  did  call  me  on  a  regular 

7  basis.   If  they  got  really  frustrated,  many  of  the 

8  U.S.  Attorney  candidates  knew  people  in  the  White 

9  House.   They  would  call  them.   Many  knew  folks  in  the 

10  Department  of  Justice.   They  would  call  them. 

1 1  If  they  really  got  tired  and  angry  and 

12  fiiistrated  they  would  call  anybody  they  could  reach. 

13  A  lot  of  candidates  do  because  it  is  a  very  large 

14  process.   If  they  wanted  to  know  where  they  were  in 

1 5  the  queue,  a  status  check,  they  would  call  me  and  I 

16  would  tell  them. 

17  MR.  GICALE:    I  have  nothing  further. 

18  (Whereupon,  at  2:55  p.m.,  the  deposition 

19  was  concluded.) 
20 

2 1  

22  ANTHONY  MOSCATO 
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I,  BRENDA  M.  SMONSKEY,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


^i^^.0>^ 


Notary  Public  in  and  for/^he 
District  of  ColumbiaC 


My  Commission  Expires  SEPTEMBER  14,  1996 
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U.S.  Depariiiicnt  of  Justice 

Office  of  the  Deputy  Attorney  General 


:  pgosmoN 

EXHIBIT 


Tom  Clatk 

Senior  Counsfel 

Oversight  and  Investigations 

Committee  on  Banking  and 

Financial  Services 
U.S.  House  of  Representatives 
Washingtoi^,  DC    20515-6050 

Dear  M 


2.  P.  8,  Ir 
Office" . 


3.  p.  14,  line  »:  insert  a  comma  between   AG"  and  "Deputy". 

4.  P.  14,  line  16:  begin  new  paragraph  with  "It  is  a  place  ". 

5.  P.  16,  line  14:  strike  "around"  and  replace  with  "involving" 

6.  P.  16,  line  15:  strike  the  words  "Or  which". 

7.  P.  17,  line  9:  strike  the  word  "officers"  and  replace  with 
"offices" . 

P.  (2(^,  line  7:  insert  a  comma  after  "particular\  ^ime"  . 

9.  P.  }20\4j^nel2:  strike  the  question  mark  after  7bo\h"  . 


10.  P.I  20,  line  12:  Insert  an  "I"  after  "EO"  and  before^  "R",  so 
that  it  reads  "EOIR" 

11.  P.!  23^  line  21:  insert  a  period  after  "Chit"  and  capitalize 
"but".  ' 


'W 


12.  P.  (23,  line  21:  insert  the  word  "it"  after  "office". 

13'.  P.  25,  lines  1  and  2:  strike  the  phrase  "for  about  a  decade' 
from  line  2  and  insert  it  in  line  1  after  "West  Virginia"  and 
before  "and" . 
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22.  P.  45\  line  20:  insert  "y"  after  "ever"  so  that/the  \ford 
reads  "eveVy"^ 

23.  P.  46,  l\rie\^2  :  insert  the  word  "are"  Jae-fore  "known"  ^d 
after  "concerr 

24.  P.  50,  line  14:  strike  the  word  "in"  and  replace  with  "or". 

25.  P.  55,  line  1:  strike  "Joan"  and  replace  it  with  "Jo  Ann". 

26.  P.  56,  line  1:  strike  "Joan"  and  replace  it  with  "Jo  Ann". 

27.  P.  56,  line  1:  strike  "AJ"  and  replace  it  with  "AG". 

28.  P.  p^8,  line  19:  insert  a  comma  after  "line"  ai^  before 
"book' 


31  .  P. 


60,  line  12:  strike  "Joan"  and  replace  it  wifcm  " Jo  Ann" 


30.  P.  61,  line  21: strike  the  word  "Attorney"  and  replace  it 
with  the  word  "tone" . 


62,  line  20;  strike  "19"  so  that  it  reads  "93  U.s\ 


Attorneys^re  mine"  .  I 

32.  P.  82,  line  25:  strike  "Bergenson"  and  replace  it  with 
"Urgenson" . 

33.'  P.  65,  line  20:  strike  "57"  before  "appointment". 

34.  P.  74,  line  10:  strike  the  word  "and"  and  replace  it  with 
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with 


replace 


and 


46.  P.  138,  line  20:  strike  "Generally"  and  replace  it  with 
"January" . 

47.  P.  142,  line  4:  strike  "McDougal"  and  replace  it  with 
"MacDougal " . 


Sincerely, 


:c:      Hot^orabl^   Joe   Rellly 


irector,  ^xecutivevOf f ice    for 
Immigration   ReviewN 
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Washington,  D.C. 


Th<^-  -^.^position  in  the  above  matter  was  held  in  Room  714, 
iO'Neill  House  Office  Building,  commencing \at  10:00  a.m.. 
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16 

17 
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25 


'Staff  Present  for  the  Banking  and  FineiticialX  Services 

Conudittee:  Jackson  R.  Sharman,  III,  Esq.,  StJecial  Counsel; 

Tom  Clark,  Esq.,  Senior  Counsel;  and  Angela  G^rci^p,  Minority 
StAff . 
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1  WHEREUPON, 

2  /  ANTHONY    MOSCATO,^ 

3  a   witness    in   the   above-entitled   matter,    wa^called   as    a 

4  witness,    anjl^'Raving   been    first   duT^^^^worn   or   a^f firmed   to   tell 

/ 

5  the   trufefi/    the  whole   truth,    and   nothing  Ijut    theXtruth,    was 

/ 

6  /examined  and  did  testify  as  follows; 

7  /    /  Mr.  Sharman.   Good  morning,  sir. 
The  Witness .   Good  morning. 
Mr.  Sharman.   My  name  is  Jack  Sharman.   I  bm  Special 

CcJunsel  to  the  Committee  on  Banking  and  Financijlal  pervices  and 
I  lyery  much  appreciate  you  being  here  today. 

Also  with  me  to  my  furthest  left  is  Tom /tlai/k.  Senior 
C^un'^el  to  the  committee.   To  my  immediate/left /is  Angle 
Gar>s^ia\  Minority  professional  staff  m^fltber. 

^OU     know,      the     committee     lis     conducting    an     ilnvogl- iga<-  i  nn 

into  the  failure  and  resolution  of  Madison  Guaranty  Savings 
and  Loan  Association  and  related  matters,  including  the 
executive  branch's  handling  of  the  Madison  Guaranty  issue 
generally. 

Most  of  the  questions  that  will  be  nosed  to  you  today 
will  go  to  that  general  area. 

\^^^  Mr.  Clark  will  ask  you  a  series  of  quies^ions  and  probably 
show  yov;  some  documents.   Ms.  Garcia  may  have  \some  questions 
to  ask  and  some  documents  to  show  after  Mr.  Clark  is 


^finished.   And  after  that  point,  if  they  wish,  the 
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he  Departme 
you  document 
record,  in  d 


Iso  pose 


)ffered 
to  pose  I 
position  of  the 
:ly  sensitivities 
that  courtesy  to 
is  not  an  endurance 
d^-me  you  want  to  take  a  break 
water,  just  let  us  know. 
The  Witness.   I  apprec 
Mr.  Sharman.   We  can  d 
governed  by  the  Federal  Rul 
bodies  q>f  rules,  but  object 


ings  are  not 

or  analogous 

estions  for 


the  record.  If  there  is  an  objection,  the  objection  will  be 
noted  a  d  the  question  will  either  be  withdrawn  or  recast  or 
allowed  to  stand  in  the  questioner's  discretion. 

If  there  is  an  instruction  not  to  answer,  examining 
staff,  in  consultation  with  each  other,  will  make  a  decision 
as  to  whether  to  proceed  with  the  deposition  or  recess  to 
vobtain  the  Chairman's  instructions  on  that)  ^int,  if  any.   I 


hope  we  won't  come  to  that  point  today. 

I  should  also  do  the  appearances  for  the  (^unsel  for  the 
Department . 
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Mr.    FistmwrfTT      Paul    FishmanT^-counsel    to   the   Deputy 
Attorney^General   with  Charles   Sgro,    Spfeqial   Assistant   to   the 
fy  Attorney  General.' 


As 


with  Mr.  Shatm^n,  we  do\not  represent 
Mo9<5ato  in  his  individual  capacity.  \^We  remresent  him  in 
his /Official  capacity  from  the  Department  &t   Justice   and  we 
appreciate  the  committee's  willingness  to  aliyw  i^s  to  ask 

)ns  to  the  extent  that  we  beliWel  it  necessary 
)  make  sure  that  the  record  is  clArified  or 
ihat  any  answers  that  are  given  are  placed  in  ^he| appropriate 


)llow-up  questj 
ir  appropriate  t 


context . 

Needless  to  say,  we  will  endeavor  not  t^  ta)ce  too  much 
e  extent  possible.   And  as  I  sta^^ed  t6  Mr.  Sharman 
f  the  record,  in  response  to^our  letter  of  July 
g  out  what  you  expect  phe   procedures  of I  the 
depositions  to  be,  you  will  be  receiving  responsive 
correspondence  from  the  Department  hopefully  by  this  afternoon 
giving  our  understanding  of  those  procedures,  but  given  the 
conversations  and  the  amicable  way  in  which  they  have 
proceeded  until  this  point,  I  don't  anticipate  that  there  will 
be  any  problems  today. 

If  there  are,  obviously  we  will  try  tio\discuss  them  and 


resolve  them  here  off  the  record,  if  necessary,  and  to  the 
extent  we  feel  the  need  to  consult  with  Mr.  Moacato  in  order 


'to  see  if  we  can  avoid  such  an  incident,  we  wiii  obviously  try 
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IS  point. 
Moscato  has  not 
iscussions 
willing  to 
he  extent 
enforcement 


question  I 


What  is  your  current  job  title? 

A    Current  job  title  is  Director,  Executive  Office  for 
Inunigration  Review. 

Q    And,  well,  let  rae  back  up  just  a  little  bit.   Off 
the  record  you  stated  that  you  had  no  opposition  to  giving 
your  ho.-.e  address? 

A    No. 


Q    Can  you  state  that  for  the  record? 
A    Yes.   4907  Briar,  B-R-I-A-R  Street,  Fairfax, 
rirginia,  22032. 
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ve  any  curreirC~->intention  to  move  from  that 
six  months? 


ngs  up  a  point 
whole  question,  okay? 


t  pleaseXwait  until  I 


aid  that  your  current  position  is  Director 


Office  for  Immigration  Review, 
approximately  how  long  have  you  been  in 


^nd  do  you  recall  the  month  when/you  ^tarted? 

[  recall  the  day.   July  5Uiy^994, 

■>rior  to  July  5,  1994,  Iwhat  wi^q  ynnT 
A    Director,  Executive  Office  for  United  States 
Attorneys . 

Q    And  that's  with  the  Department  of  Justice,  correct? 
A    Yes,  it  is. 

Q    And  approximately  how  long  wer^you  director  of  that 
office? 

A    From  the  fall  of  1992,  October  df  1992  to  July  5, 


1994. 


Q    Okay.   You  are  familiar  with  a  man  named  Lawrence 


'llcWhorter? 
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now  the 


How  are  you  familiar  with  Mr .^^cWhorter? 

Both  of  us  are  long-time  employees  of  the  Department 


Justice. 

Was  he  your  predecessor? 
Yes,  he  was  in  that  position. 
Q    Meaning  the  Executive  Office? 
A    Yes . 

Mr.  Fishman.   For  U.S.  Attorneys,  since  hej  is 
jtecutive  Office  of  Immigration  Review. 
Mr.  Clark.   Yes. 

The  Witness .   To  clarify,  he  was  my  predecessor  of 
DXre'isjtor  of  Executive  Office  for  United  States  Attorneys, 
BY  MR.  CLARK: 

And  prior  to  being  the  In^TPf-tnr  nf  TrniTgai^  what  was 
your  job? 

A     I  have  been  employed  at  the  Department  of  Justice 
for  approximately  --  well,  21  years  and  there  are  a  series  of 
jobs  that  go  back.   I  can  do  this  in  whatever  way  makes  sense 
to  you . 

Immediately  prior  to  that  job,  I  was  \S'>^nior  Deputy 
^inciple  Deputy  Assistant  Attorney  General  ^or 


Administration,  Justice  Management  Division,  United  States 
Department  of  Justice. 


Okay.   And  approximately  how  long  were  you  in  that 
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n 


position? 

A  /  I  held  it  in  two  pieces  inte>i;upted  by  a  14-month 
tour/ds  the  Department's  first  Inspector  G^eral,  Acting,  so  I 
)crv6w  this  i^-'-^  little  tough,  bute^<^ntially  ^rom  October  of 
[9  --  Oertober,  November  of  1987  to  October  of  1992,  that 
fiveyyear  period,  I  was  the  Senior  Deputy  Ah^istant  Attorney 
Geiteral,  JMD  from  --  in  that  period,  from  Apr\l  of  1989  to 
June  of  1990,  I  was  the  Department's  Acting  In^peqtor 
General . 

Q    Okay.   Now,  -- 

A    And  I  was  on  detail  from  the  positioh  of  Deputy 
\As^istant  Attorney  General  into  the  Acting  Irjspe^tor  General 
5srtion. 

Okay.   How  did  it  come  abouj^hat  you  \moved  into  the 
ExecuV^v^  Office  for  U.S.  Attorneys? 

A    The  Attorney  General  asked  me,  my  recollection  is  on 
a  Friday  afternoon,  if  I  could  take  over  the  job  starting  the 
following  Monday  morning  and  I  agreed. 

Q    And  would  you  identify  the  individual  who  was  at  the 
time? 

A    The  Attorney  General  Barr,  Willi,A<n  P.  Barr,  I 
hink. 


Q    In  what  fashion  was  this  communicated  to  you? 

A    It  was  a  personal  request  that  he  madV  to  me.   It 


/as  communicated  in  speech  by  him  to  me. 
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ckground 
n  why  he 


significant 


Q    oy.^if<^  And  was  the 

with  th^Department  that  M 

want^«Kl  you  to  take  that  po 

A     Ip^-IThat  conversa 

Yes? 

No. 

And  any  other  communicati 

No. 

Is  there  any  reason  that 
I 
ih  Mr.  Barr's  request  that  you  move 

\   Mr.  Fishman.   I'm  sorry.   Are 

fculate? 

Mr.  Clark.   Yes. 

•.  Fisliman.   Okay.   I  just  want 

askin'^nXm  to  speculate. 

Mr.  Clark.   Yes. 

Mr.  Fishman.   Okay. 

The  Witness .   My  assumption  has  been  that  since  I  have  a 

long  history  in  the  Department  as  a  manager  for  succeedingly 

larger  elements  of  the  Department,  that  since  he  needed 

someone  fairly  quickly  with  knowledge  of  the  Department, 

Vexperience  in  management,  capacity  to  take  oyer  quickly,  that 


that  you  are 


he  --  that  was  the  basis  upon  which  he  asked  i^e. 
BY  MR.  CLARK: 


Okay.   Are  you  an  attorney? 
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ed? 


n 


1975,  I 

Q    Can  you  --  withdrawn. 

Now,  prior  to  coming  here  today,  did  you  e^ga^e  in  any 
sort  of  preparation  for  this  morning's  meeting^ 

A    Mr.  Fishman,  Mr.  Sgro  and  I  had  a  b/ie^  conversation 

;rday  afternoon. 

Okay.   Have  you  reviewed  an^,^ocument£ 
No,  I  have  not. 

Q    Okay.   Was  there  ever  a  time  when  you  were  asked  to 
look  through  any  files  for  any  documents  that  might  be 
responsive  to  a  subpoena  either  from  the  House  Banking 
Committee  -- 

Mr.  Fishman.   I  don't  believe  there  J.s  a  subpoena  from 
the  House  Banking  Committee. 
y     Mr   Clark.   Okay.   With  that,  I  will  bsV  another 


question . 


BY  MR.  CLARK: 


Have  you  ever  searched  any  or  your  files  for  any 


790 


documents  in,,r€^ponse  to  any  reqti«^s? 

A  X    I  have  not  personally  done  sov   If  there  has  been  an 
instiftutional  request  of  the  Department,  then  it  would  have 
come  to  whajte^r  component  I  was  ifr-^  heading^  at  the  time  and 

e  wouLa  have  had  an  institutional  search,  of  whatever 
recoi4ls .   I  just  --  but  I  have  not  sat  downXpersqnally  to  look 
thi/ough  my  files  for  Whitewater  documents. 

Q    When  you  transferred  out  of  the  EOUS^,  c^id  you  take 
a^y  files  with  you? 

A  No,  sir.  I  mean,  I'm  sorry.  Let  me,|  i^  I  might 
amend  that,  I  took  my  personal  travel  records  ^nd/ anything 
specific  to  me,  but  that  was  it. 

Q    And  to  your  knowledge,  none  of  t)r&se  documents  would 
beVer^ted  in  any  way  to  Madison  Guaranty  or  th^  review  -- 
No. 

-  of  the  recusals  of  USA  Banks,  Charles  Banks? 
No. 

No.   Or  of  Paula  Casey? 
No. 

Have  you  spoken  with  any  person  other  than 
Mr.  Fishman  or  Mr.  Sgro  about  the  fact  thi^t\  you  were  appearing 
lere  this  morning? 


A     I  have  told  a  couple  of  people  that\l  was  going  to 
give  a  deposition,  yes. 


Other  than  your  immediate  family  memoers ,  who  have 
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xecutive 

your  former  colle^rques  at  th^  Executive 
Attorneys,  have 
ily  person  I  hav 
vhom  I  had  lunch 
3u  discuss  with 
w^re  appearing  or  had  been 

A    Yes,  I  told  her  that, 
irther. 

Did  she  tell  you  that 
She  told  me  that  she 

And  you  did  not  d 

A    No,  we  did  not.   And  the  context  was  a  lunch  with 
other  people.   It  was  not  just  the  two  of  us. 

Q    Can  you  explain  your  understanding  of  the  function 
of  the  Executive  Office  for  U.S.  Attorneys? 

A  Yeah.  It  performs  a  number  of  functions.  It  is  the 
administrative  management  support  element\ror  93  United  States 
attorneys  Offices  in  that  it  provides  budget\  finance. 


procurement,  property  management,  security  services. 

It  is  also  in  some  management  terms  an  oversight  body  in 


:hat  the  director  and  the  staff  are  required  to  monitor  fund 
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expend  itures^KiCr  to  ensure  that^'th^appropriation  is  not  taken 
into  an/€(nti-clef iciency  status;  that  isVit  is  required  to 
review  personnel  and  supervisory  changes,  tilings  of  that 
:t, 

It/also  functions,  if  you  will,  as  ^^home  lipase  for  United 
State's  Attorneys  when  they  come  to  Washingt6n.   At  is  the 
place  they  come  to  if  they  are  going  to  meetiiVas  ^t  the 
D€)t)artment  with  the  AG  Deputy,  anyone  else.   Tney  Will  come  to 
otir  offices,  drop  their  stuff,  settle  in,  if  thpy  leed  office 
phones,  that  kind  of  support. 

We  also  maintain  and  operate  the  Attorney /Geiieral '  s 
^d^isory  Committee,  which  is  really  substantively  a  group  of 

jit>^d  States  Attorneys  working  together,  but  we/  house  the 
ita'^f  "^nd  we  provide  the  support  and  \ier  make   the^  travel 
arrano^mjfents .   We  set  their  aqenqa   or  worV;  wl*"*^  <"hlpin  to  set 
their  agenda.   It  is  a  place  through  which  requests  for 
recusals  come.   It  is  a  place  through  which  urgent  and 
sensitive  memoranda  come.   Many  --  many  direct  communications 
to  the  Department  go  through  us.   Others  go  directly  from  the 
individual  U.S.  Attorney's  Office  to  the  Assistant  Attorney 
General's  Legal  Division  or  Department. 

We  focus  as  a  point  of  contact  for  th^  bepartment  as  well 


to  come  and  find  United  States  Attorneys,  to  solicit  their  -- 
as  a  focus  point  for  the  gathering  of  U.S.  Attorney  opinion  on 


^   particular  issue  and  we  will  often  do  that  and  put  together 
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a  Bemo  for  thxe-^epartmeht 
leglslat>lon  to  proposals  abou 
*e  run  the  United  States 
sO;tt  o£  poiicv  guidance,  if  ^ 
18  we  manage  that  and 
that/it  is  up  to  date. 

We  are  the  support  arm, 
itrol  point,  but  primarily 
Iministrative  areas  for  the 
kere  are  also,  clearly  93  Pi 
St'^tes  Attorneys,  statutorilj 
srcement  people  in  their  c 
pi^osi^cutorlal,  litigative  decisions  thems< 
C!\   And  can  you  approximate 
the   office  when  you 


15 

from 

ch  is  the 
riety  of 
hange^  and  make  sure 

cases  a 
agement  and 
nizing 

United 

their 

mployees  who 

lector? 


I  would  say  210,  215,  something  like  that. 

Was  the  office  broken  up  into  any  subdivisions  or 


Yes, 

Can  you  identify  them? 

Sure.   How  do  I  start?   Work  my\v>ay  through  this.   A 
^irly  large  personnel  staff.   I  will  try  toXguess  at  numbers 


if  you  want  them  attached  to  these,  but  -- 
Q    Personnel,  that's  not  necessary. 


Personnel  function  which  handle  the,  Tn  concert  with 
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' Justj 


dek 


the  field  off>ees^,  hiring  of  sugpoo:^  staff,  clerical  staff, 
secretariTes ,  paralegals,  financial  clerics,  a  whole  variety  of 
folk?^   Another  piece  of  that  function  wasN^o  support  the 
Deputy's  of/icTein  the  hiring  ol 

:he  final  analysis,  every  lawyefXin  the\Department  of 
:e  is  hired  under  the  Deputy  Attorney  General's  aegis  and 
lority  so  that  while  individual  U.S.  Attorneys \may  make 
:islons  about  who  they  want  to  hire,  that  comes  pack  through 
ie  Department  for  final  review  and  approval.   3o  ye   work  in 
iat  area. 

We  had  counsel's  office  which  provided  adVic^  to  the 
Ld,  which  provided  advice  on  ethics,  which/provides  a 
p"i:^et\y  good-sized  and  growing  discipline,  misconauct  sort  of 
proces^  where  we  deal  with  allegation^^-'^ound  mi^sconduct  on 
the  pstrtyof  attorneys  and  nonatto|rneys ,  both.   Or  which  we 
support  the  director  and  the  deputy  if  we  decided  the  decision 
is  made  to  move  to  some  form  of  adverse  office. 

There  is  the  Office  of  Legal  Education  which  is  --  which 
has  two  pieces.   It  has  the  --  I'm  sorry.   Let  me  step  back 
and  make  that  broader.   We  have  a  --  I'm  getting  them 
reversed.   Office  of  Legal  Education  is  tne^  umbrella  for  the 
attorney  General's  Advocacy  Institute  whose  principal  role  is 


to  train  Assistant  United  States  Attorneys  and  the  Legal 
Education  Institute,  whose  principal  role  is  to\train  other 
/^partmental  attorneys  and  other  governmencai  attorneys 
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17 


t  back  and  Totth  between  those  two,  but 
roles.   It  is  a  vfecy  active,  very  busy 


know,  a  whole  rang^  of  the\cinds  of  staffs 
any  administrative  siipport  <i»peration,  a 
procurement.   For  us,  a  pro^rty  Wanagement 

which  is  a  very  big  one  beaause  we  have 
8  locations  around  the  coiVitry.   At  any 
[.ven  time  anywhere  from  8  to  25  of  those  officers  are  being 
f<j)rced  out  of  space,  need  to  go  into  space,  neejLl  tb  get 

jger,  smaller,  whatever.   It  is  constant  mov^mei^t  through 
\thdre , 

^Security  function.   I  may  be  missing  a^  coujyle,  but  I 
thi^  I^'ve  given  you  a  flavor  for  th^^-r^ge  of  ttje  kinds  of 
things\t^at  go  on. 

Q    That's  good  enough.   Now  I  just  want  -- 
A    I'm  sorry.   If  you  get  more  detail  then  you  need, 
stop  me. 

Q    The  Legal  Counsel  Office  within  the  Executive  Office 
for  U.S.  Attorneys? 
A    Right. 
Q    Now  that's  separate  and  distinct)  fisom  the  Office  of 


Legal  Counsel  within  the  Department;  is  that  correct? 
A    Absolutely. 


Okay.   Are  you  familiar  with  Deborah  --  well,  you 
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Westbrook 

should 

hired  Deborah 

1989 
Justice  Management 
ubsequently  as  his 

Do  you  know  why  Mr . . McWhorter 
e  for  U.S.  Attorneys? 
Mr,  Fishman.   You  can  answer  that  yes  or 
The  Vy'.tness  .   Yes  . 

Mr.  Fishman.   It  is  not  --  can  we  go  of^th^  record  a 
d,  please? 

iscussion  off  the  record. ] 
BY  MR.  CLARK: 

Q    Mr.  Moscato,  are  you  aware  whether  Mr.  McWhorter 's 
leaving  the  Executive  Office  for  U.S.  Attorneys  had  any 
relation  to  Madison  Guaranty  Savings  and  Loan? 

A    I  am  not  absolutely  certain  about  what  Mr.  McWhorter 
was  involved  in.   I  can  tell  you  what  I  tualieve  the  basis  of 
his  departure  to  have  been  and  I  believe  iyt\not  to  have  been 
^in  any  way  related. 


Q    I'm  going  to  ask  negatives,  then,  so\l  don't 
necessarily  want  to  inquire  into  the  actual  reason. 


Mr.  Fishman.   That's  fine. 
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IS 


ve  anything 
Attorney' s 


d  Donna 


basically 

helping  in  the  Ethics  Program  up  to  a  full-time  person  working 
in  the  Ethics  Program.   I  can't  give  you  a  title,  but  it  was  a 
move  from  secretarial  to  sort  of  the  first  rung  up  the 
professional  sequence  of  working. 

Q    Was  she  an  attorney? 

A    No. 

Q    Okay.   But  Ms.  Westbrook  was? 


A    Yes. 

Q    Can  you  give  us  briefly  an  idea  of  th^  relationship 
s^tween  the  Executive  ottice  tor  U.b.  Attorntiya  And   the  Office 
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of  the  Attorney-tSeneral  if  therS-^^j^s  any 

A  /^That's  a  very  broad  questionN.  It' s  hard  without  a 
cont^t.   The  Department  of  Justice  has  32\^omponent 
agencies.   A>lr''of  those  in  most  o^tjAoizationaX  structures  at 
fost  tiroes  report  directly  to  the  DeputyN^ttorn^y  General  or 
in  soine  cases,  given  the  construct  of  the  Department  at  a 
particular  time  to  an  Associate  Attorney  Genen^al  :^f  we  have 
onp  and  he  or  she  is  functional. 

Q    Okay.   Ordinarily,  then,  the  path  of  tomihunication 
s  through  the  Office  of  the  Deputy  Attorney  General? 

A    Yes.   My  --  as  a  component  head  in  the  department  of 
tice,  in  both?   EOUSA  and  EOR,  my  first  di/ect/ supervisory 
relationship  is  with  the  Deputy's  office. 

Q\   Okay.   Focusing  on  issues  of^^r^cusals  \find  ethics 
matte2<§,  >?hich  office  within  the  department  would  Vour  office 
report  to? 

A    Deputy  Attorney  General . 

Q    And  while  you  were  in  Executive  Office,  USA,  did 
Deborah  Westbrook  report  directly  to  you? 

A    Uh-huh. 

Mr.  Fishman.   You  have  to  say  yes  or 

The  Witness .   I'm  sorry.   Yes, 


BY  MR.  CLARK: 

Now,  typically,  with  recusal  matters , \would  they  be 


issigned  to  one  attorney  in  the  Legal  counsel's  office 
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A     I  can-*t:^answer  that".^~^-B«borah  --  from  my  view, 
DeborafyHandled  them.   How  she  parcel eiK^hem  out  beneath  her, 
I  cajpTt   tell  you. 

Q    C^jr^ou  just  explain  wfiaix^ur  understanding  was  of 
■he  rol^of  the  Executive  Office  for  U.gv  Attor'taeys  when  a 
recu? 

ly  fo^arded  from 
tWe  district  or  from  the  U.S.  Attorney's  Office  wi|th  the  U.S. 
Attorne,  writlna  In  to  sav.  t  want  to  recuse  bebaufee  or  I  want 
t^  —  I  personally  want  to  recuse  or  I  want  the!  whble  office 

recuse  and  I  want  to  recuse  to,  typically  it  wduld  be  my 
yneighbor  to  the  --my  next  door  neighbor  U.  S./Att/orney, 

)ne  close  by  because  we  have  this  gene;?&lly  Aot  real,  but 
ap^r^t  or  perceived  conflict  of  int^r^t.   Ma^^  I  do  that? 
BecauV^he  Department  guidance  vjas  the  U.S.  Attorlneys 
couldn't  make  that  decision  on  their  own.   It  had  to  come  from 
the  Deputy's  office  and  be  blessed. 

That  would  come  through  us.   I  believe  we  made 
recommendations  to  the  Deputy's  office  about  what  we  thought 
about  that.   Whether  in  fact  we  agreed  that  it  needed  recusal 
and  whether  in  fact  we  thought  that  the  p\^e  for  recusal  was 
\^he  right  place, 

Q     In  making  recommendations  as  a  genei\al  matter  was  it 
a  practice  to  list  the  statement  of  reasons  and\authorities 
'^^y  o-  was  it  simply  a  recommendation,  yes  or  no: 
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»ienibe 


:tion  to 


not  a  paper 


We  would  hav 
icommendatior 
lave  had  conversations 
off/ce  about  that  before  we  sent  the  doc 
lot  of  talking  to  the  Deputy's  office  on 


ring. 

to  be  honest 

^  is 

we  would  have 

put 

exi^cise 

for  the 

xplai 

rt.  to 

them  why- 

we 

witX^ 

the\ 

Deputy  '  s 

ument 

\)Ut 

)  She  did  a 

:o-aay  basis 
about  this  kind  of  stuff.   But  I'm  sure  the  docvkments  would 


have  laid  out  the  basis  for  the  recommendation.   And  we  tended 
to  make  recommendations  saying  let's  take  it  n^Tct  cioor  or 
LetVs  recuse  that  U.S.  Attorney  and  let  the  fi^rst  assistant  or 
someone  else  handle  it. 

\  q\   Okay.   Was  it  your  understanjiirng  that  B  decisic 


fl 


could\>e')forced  upon  a  U.S.  Attorney? 

A    By  the  Deputy  Attorney  General,  yes.   And  again, 

"forced"  is  your  characterization.   Basically  the  structure 

recogni-e.s  that  the  final  deciding  authority  is  the  Deputy 

Attorney  General  on  recusal. 

Q    Okay.   So  in  other  words,  there_can  be  situations 

where  the  U.S.  Attorney  would  disagree  witti  the  decision? 
A    Sure. 


Q    And  yet  have  to  submit? 

A    Exactly. 


During  the  time  that  you  were  airector. 


u 
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approximatel^^jKJvT  many  recus 
with?  y^ 

/A     I  don't  know 
may  be  less,,&tTan,  it  may  be 
teens,  /it  is,  I'm  betting 

number  of  them  there.   Remembe 

,  / 
ali^st  two  years,  and  we  we 

U-S.  Attorneys  were  coming 

sector  who  would,  as  a  matter 


u  have  to  deal 


wouj 


:ion  where  new 
\tha  private 
say!  I  want  to 


recuse  out  of  the  following  things  because  I  just  came  in  out 
of  a  partnership  and  I  don't  want  to  do  anythii^g  ^ith  regard 
VtoVthat  partnership.   So,  again,  I'm  going  to  say  hundreds 
because  I  am  betting  that's  about  right.   But  I  don't  know. 
\  0^    Okay.   Can  you  approximate  a^^rcentaoe  that  would 

be  gr^t^d?  . 

A    A  high  percentage.   The  U.S.  Attorney  and  the  U.S. 
Attorney's  Office  are  the  guys  and  girls,  ladies  and 
gentlemen,  pardon  me,  who  are  facing  the  problem  and  I  think 
the  Department  gives  great  weight  to  the  recommendation  of  the 
United  States  Attorney  and  certainly  if  the  EOUSA  adds  its  own 
weight  to  that,  but  where  in  the  Deputy ' s  dff ice  was  felt  that 
either,  no,  we  shouldn't  recuse  out,  there  ik  not  enough  to 

^ i: ^  \ 

recuse  out  here,  our  job  is  to  prosecute  this\stuff  and  we 
don't  think  that  it  ought  to  be  recused  or  maybe  we  don't 
■^inJ^  that  the  recusal  recommendation  m  terniti  of  where  it 
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s  tne  rigKt~-<iije ,  the  deputy's  office 
it  this  way  or  bbi^ng  it  back  to  the 
you  know, 
any  written^§iti4elines  oi^  standards  for 
aate  applications? 

don't  --  I  want  to  say  that  theije  arJ?.   I'm  not 
{   that,  because  I  can't  --  I  don't\kno4 
Ld  you  personally  evaluate  any  recusal  Irequests  or 
jly  accept  the  decisions  of  Deborah  |wes|tbrook  and 
h^r  people? 

A    I  would  from  time  to  time.   Not  very/ often.   Not 
\ve^  many.   Deborah  might  bring  one  in  if  sh«' thought  there 

in  issue  or  a  problem  with  it  or  if  sh^wasr/'t  certain 
wh^  rhe  Deputy's  office  was  going  to^tnink.   sHe  would  want 
me  toXjcnpw  what  was  out  there  anrij  i-o  r^:^ye^   gnrg  i-hJi-  I  either 
agreed  with  it  or  told  her  maybe  to  do  it  differently  and  that 
did  not  happen  very  often.   I'm  trying  --  you  know,  I  gave  you 
a  general  answer.   Now  I'm  trying  to  think  of  an  example  and  I 
can't.   I  know  there  were  a  couple  of  them. 

Q    Do  you  recall  seeing  any  request^  for  recusal  based 
I  on  the  fact  that  the  than  United  States  Attorney's  Office  had 
previously  prosecuted  the  target  of  an  investigation? 


A    No,  I  don't.   That  does  not  mean  there  weren't.   And 
I  should  also  note  my  deputy  director  during  that  period  of 
fime  was  a  gentleman  named  Wayne  Rich.   Wayne  had  been  both  a 
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long-time  f ir>tr--asTistant  irTwest-^^rginia  and  the  acting 
United  States  Attorney  in  West  Virgini^s^or  about  a  decade. 
He'd/been  acting  for  a  year.   He  had  been  ek  long-time 
as^sistant  foj^-'Sfiout  a  decade.   Del>oi:ah  would  frequently  talk 
to  Wayn^about  these  kinds  of  issues  be^a^se  he\had  a  lot  of 
/expeiTtise  with  them  as  well.   So  there's  an^ther\player  here. 
Q    Were  there  any  changes  instituted  tc»  the  Executive 


entered 


Assisi 


Oflfice   for  U.S.  Attorneys  after  President  Clinnon 
office? 

Help  me  a  little  bit. 

Any  changes  in  policy? 

On  --  with  regard  to  recusals  or? 

Yes. 

With  regard  to  recusals,  at  a^ertain  Ipoint 

Attorney  General  JoannefHarris,  head  of  Ithe  Criminal 
Division,  acted  as  Deputy  Attorney  General  for  a  period  of 
time.   I'm  going  to  say  that  was  with  with  Deputy  Attorney 
General  Heymann's  departure.   I  think  it  was  that  period  of 
time  and  she,  as  a  result,  I  think,  of  the  experience  there  of 
looking  at  recusals,  I  think,  took  a  more  active  interest  in 
reviewing  recusals  after  that, 
V     Q    Ms.  Harris  did? 

A    Yes.   And  as  the  head  of  Criminal  Di\vision,  that's, 
you  know,  what  they  have  to  reason  with. 


tor   what  period  ot  time  dyyiuximaLely  -vVas  Ms.  Harris 
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involved? 

A  y\   don't  have  a  period  of  tim^  Understand  the 
Deputy's  office  often  sought  the  advice  of\the  Criminal 
Division  on  peCusal  issues  and  hTT&tQrically  l\think  always 
Xas,  so/ft's  not  unusual  or  atypical.   Ail  I'm  paying  is  when 
/Ms.  Harris  spent  a  little  time  as  the  Acting  Deputy,  I  think 
she/saw  more  of  them  than  she  had  heretofore  and  i  think  was 
injcerested  in  them.   But,  you  know,  you  asked  about  a  policy 


ige  per  se. 


n 


cl^ange.   I  don't  know  that  that  is  a  policy  cha 
I 

Q    When  did  you  first  become  aware  that  theire  was  an 

i^sue  of  Mr.  and  Mrs.  Clinton  being  potential  vyitryesses  in  a 

Vcri,minal  matter? 

A    I  have  no  idea  when  I  first  becami^  awafe  of  that. 
WaS\iC\not  raised  during  the  campaign?^/! 'm  not  \--  I'm 
seriou,s.\  If  it  was  raised  duringlthe  campaign,  I  Relieve  it 
was  then  that  would  have  been  my  first  awareness  of  it. 

Q    Is  this  something  that  you  can  recall  having  any 
discussion  with  Mr.  McWhorter  about? 

A    None. 

Q    Did  you  have  any  conversation  with  him  before  you 
S assumed  the  position  of  director? 

A    No.   The  circumstances  of  his  deiatture  were  that  he 


left  fairly  abruptly  and  I  came  arter  nis  departure. 

Q    Are  you  familiar  with  items  called  urg^ent  reports? 
A    Yes"; 


805 


27 


f  an  urgent 


?   The  U.S. 

ice  through 

the  counsel's  office.   They  are  sometimes,  virtually  always 
rewritten  and  reformatted  into  a  particular  format  and  then 
sent  up  to  AG,  deputy  associate.  Criminal  Division,  Public 
Affairs,  I  may  have  missed  a  couple.   And,  again,  the  intent 
is  to  get  knowledge  of  these  cases  where  there  are  breaking 
events  in  important  cases  to  senior  depar^iJkent  leadership  so 
\Uiat  they  can  be  aware  of  what's  happening  a\d  I  believe 


urgent  and  sensitive  reports  have  been  there  tar   a  long  time. 
They  certainly  were  in  existence  when  I  got  thete. 


Okay.   And  are  there  ever  instances  in  your 
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^jce  generates  these  in  the 


experience  ^ihpxe'xAxe   Executive 
first  ^l^el 

If  the  Executive  Office  had  geneb^ted  it  in  the 
fiifst  place  itr^ould  be  an  anomaly>~^We  have  ^ther  --  if  I  see 
in  issue^hat  needs  the  attention  of  th^NAG  or  ^deputy,  I'm 
'ther^^   I  can  walk  upstairs  and  knock  on  thW  doon  and  say  I 
nee^d  to  talk  to  you  about  A  or  B  or  C  or  D.   ^o  we  might  --  we 
mij^ht  and  maybe  did  in  a  very  limited  set  of  instances  take, 
you  know  --  take  the  discussion  over  the  phone  Kitn  an  office 
which  wanted  to  get  something  out  very  quickly,  you  know,  and 
t^en  put  it  in  form  and  send  it  up.   But  I  donVt  believe  we 
\geryerated  on  our  own  hook  urgent  and  sensitiv^  reports. 

Q    Is  there  any  sort  of  follow-up  t9/thos^  or  are  they 
mel^elW  informational? 
Information. 

Mr.  Fishman.   You  mean  follow-up  from  a  EOUSA  standpoint 
or  follow-up  in  other  parts  in  the  Department. 
BY  MR.  CLARK: 
Q     From  EOUSA. 

A    Their  purpose  is  informational.   If  something  stuck 
up  like  a  sore  thumb  and  needed  to  be  explained,  we  would  go 
jack  to  the  district  and  say  what  does  this  mean.   But  that 


was  generally  it. 

Q    Are  you  familiar  with  any  urgent  reports  that  were 


federated  concerning  Madison  Guaranty  Saviiiyb  and  Loan  or  the 


807 


29 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


President  and J:.¥t^^Jl^st   La(iy^T~:ti«folvement  with  that 
institut><fn  or  any  affiliated  institutl>9n  or  company? 

I  --  it  is  my  recollection  that  \n  a  conversation 
wij^h  Paula  Ca«^  when  she  called~~lne^t  home  o^e  Sunday  raising 
concerii' about  inquiries  that  were  beirt«  made  ^bout  this  case 
/by  a/reDorter  and  wanting  to  know,  as  a  nevXu.S. \Attorney, 
wha^  to  do  about  it,  I  told  her  to  call  Carl  ^ter)^  through  the 
Co^and  Center. 

Carl  Stern  then  being  the  public  affairs  pbrsbn  in  the 
Department  and  prepare  --  and  put  him  on  notice  thkt  there  was 
a  \reporter  interested  and  seek  his  advice  on  how  to   handle 

And  to  write  an  urgent  and  sensitive  repeJrt /raising  that 
i^sU^  up  to  the  leadership.  But  I  cannot  now  remember  seeing 
th^  lijrgent  and  sensitive  report  nor  ips^  text   it\   general. 

Okay.   Do  you  recall  apfproximately  when  ]you  had  this 
conversation  with  Ms.  Casey? 

A    Early  in  her  tour,  very  early  in  her  tour.   My 
memory  is  she  had  come  into  the  office  and,  I  mean,  still 
groping  around  for  what  do  I  do  with  this?   In  our  orientation 
stuff,  in  our  orientation  process  we  cover  how  to  handle  this 
kind  of  thing  so  it  is  my  belief  she  had  \i<^t  even  taken  her 
\first  orientation. 

A, I  don't  know  what  date.   Ana  b,  It  wokld  be  early  in 
her  time.   Whether  it  was  before  she  was  sworn Ni"/  she  was  on 


interim  or  immediately  arter,  I  (jan'  t  tell . 
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you  recaJ 
I'm  sorry.   I  had  given  "&J^  new  U.S.  Attorneys 
number  and  said  call  if  you  tihink  you  need  to. 


't  that  I  hScKqiven  onlyXher  my  home 

recall  any  of  the  substanise  of\your 
Ms.  Casey ! 

I  have  given  you  what  I  can  iecalll,  that  she 
case,  that  there  was  some  intprept  that  the 
reporter  seemed  about  to  write  about  it  and  shejwajsn't  sure 

jre  he  was  going  with  it  and  she  wanted  to  ki^ow /what  to  do, 
\wh^ther  the  Department  had  standard  procedure^  f^t  handling 
ttie^  kinds  of  things. 

When  you  say  it,  is  that  wha>-^he  said  or  did  she 
specif  \he  matter  that  the  reporf£er  was  calling  about? 

A    I  --  she  must  have  because  I  --  you  know  my  memory 
was  that  this  was  about  the  Whitewater  case  or  the  RTC 
referrals,  what  had  come  to  be  part  of  the  past  case. 

Q    Do  you  recall  the  name  of  the  reporter  or  the 
newspaper? 

A    New  York  Times.   I  recall  the  n^i\e  of  the  newspaper, 
3ut  I  don't  recall  the  name  of  the  reportek 

Q    Did  you  --  did  you  communicate  with\anybody  the  fact 
that  Ms.  Casey  called  you  on  this  topic? 


I  don't  recall  doirtg  that. 1  thought  my  re 
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been,  PauTa^ — YPn   need  to  talk  to  Carl 
through  the  Command  Cen"t^  and  we  need  to  get  a 
sort  of  stuff  that  we  needed  to  do, 
the  record  "Toi^-^a  second, 
the  record. ] 
May  I  also  add  a  statemeK^  clayifying 

CLARK : 


1   i   A    Okay.   That  call  I  got  from  Ms.  Casey  waS  also  not 

>  •  ■     J  -I 

\  unusual.   In  the  early  days,  as  a  transition,  dybri^g  a 

\tr^sition  period  as  new  U.S.  Attorneys  came  yh  across  the 

:ry,  many  of  them  called  to  say,  what  dor  I   do  with  a 

»r.   What  do  I  do  about,  you  know,^e  or  she  is  going  to 

writeV  i\  doesn't  seem  --  I  mean,rcan  we  --  how  do]  we  do  it. 

How  do  we  handle  it  in  the  Department  and  I  got,  again, 

dozens  of  those.   Even  some  --  very  often  since  U.S.  Attorneys 

called  me  at  home  on  weekends  and  in  the  evenings,  I'm  sure  I 

got  some  of  them  at  home  as  well  --  I  only  note  that  to  say 

that  to  try  to  put  that  call  into  context,  it  was  not  the  only 

one  of  its  kind. 

BY  MR.  CLARK: 


Q    I  appreciate  it  ana  it  duytin' fsurprvise  me. 

A    Okay. 

Mr.  Flsnman.   0££  Lhe  it!i,oid. 
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[Discussj^erT^f f   the   recorc 
BY   MR.    CLARK: 

Did   you    ever   see   any   urgent    repots    concerning 
Madison   or 

A    /No. 


pared   byXMr.    McWhorter? 
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you  ever  discuss 


ixgent  reports  created  by 


with  Deborah  Westbrook? 
)n't  think  so.   If  I  did,  I  haVe  absolutely  no 


at  all. 
Did  you  ever  commun 
Hjouse  staff  during  the  time  that  George  Bus 


icate  with  anyone\ on  the  White 
w4s  Ifresident 

e  Clintons? 


oncerning  any  urgent  reports  on  Madison  and/oi 
^  Ho . 

Q    Did  you  ever  communicate  with  anyopfe  o^  the  White 
puke   staff  after  President  Clinton  took  off ice /concerning  any 
urcientv  report? 
No. 
Q    Do  you  recognize  the  name  Mack  Dodson? 
A    The  base  answer  is  no.   It  is  ringing  somewhere 
distantly  and  I  don't  know  why. 

Mr.  Fishman.   Would  you  read  that  back? 
[The  reporter  read  back  as  requestec^] 
The  Witness .   No,  I  don't, 
\  BY  MR.  CLARK: 


Q    How  about  Floyd  Dodson? 
A     No. 
~Q  Did  you  ever  happen  to  see  a  letter  from 
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jstigati 
Letter  I  Sc 
;ecuted  thi 
jcute  it  again,  it  is  gc 
ill  think,  or  would  you 

My  sense  was  that  was  not  to  the  FBI  but  l^o  tihe  Criminal 
Division  or  the  Deputy's  Office  or  somewhere  iii  tl^e 
Department.   I  just  don't  know  who  it  was  to.  /  Bu^  I  wouldn't 
i^e  thought  the  FBI. 

Are  we  talking  about  the  same  letter^ 
am  sorry,  you  are  asking. 

Speaking  about  this  letter  that  yn"  rPt~A^^    seeing, 
do  you  recall  the  circumstances  under  which  you  saw  it? 
A    In  my  office,  it  came  through. 

Q    And  do  you  recall  discussing  it  with  anyone  at  the 
time  that  you  first  saw  it? 
A    No. 

Q    Was  --  did  you  have  any  reactioi(j\to  the  letter  that 
\you  can  recall? 


\you 


A    Yes.   My  reaction  was  he  didn't  want\  to  go  ahead 
with  this.   My  reaction  or  reading  of  it  was  that  sounded 


right,  that  it  would  look  political  and  that  he  was  looking 
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Department, 
have  an  opinion  as  t^Nwhether  that  was  a 
recusal? 


knowing  more,  TE"^-Ls  hard  toXknow,  because 
my  memory,  was  fairly  sho^,  but\it  certainly 
basis  to  raise  to  the  Department  of  Justice  for 
If  you  are  a  U.S.  Attorney  and  vou  want 
,  advice,  discussion,  it  certainJ^y  sjeemed 
enable  to  me. 

recall  whether  you  believed  thjat  the  letter 
information  for  you  to  process  it? 
recall  whether  I  made  a  dec/siqri  about  that 

recall  any  telephone^o<^nversatipn  with 
rney  Banks  regarding  the[ 
A    Chuck  and  I  talked  a  couple  of  times,  but  my  memory 
basically  is  about  his  departure,  because  he  was  wrapping  it 
up  to  get  out  of  there.   We  may  have  talked  about  this,  but  I 
don't  remember  talking  about  it.   I  thought  we  processed  it 
out.   I  don't  think  we  held  it. 

Q    Approximately  how  many  telephone\  Conversations  do 
(o\i   think  you  had  with  U.S.  Attorney  Banks' 


A    A  couple. 

Q    Can  you  define  a  couple  with  a  number?^ 
^    No,  I  can't. 
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ce  was  the 


!   '    Q    Was  there  a  reason  why  he  was  telling  y9u  his 
\  r^conunendation? 

A    Yes.   Because  he  knew  we  were  going^ to/have  to 
select  somebody  on  an  interim  basis  since  he   was  departing, 
anH  l\think  he  believed  Mr.  Pence  was  ttfe  best  person  for  the 
of fid^.  \  While  I  think  he  recognized  that  his  opinion  wasn't 
governing  and  that  a  new  administration  was  going  to  make  that 
decision,  I  think  he  wanted  to  get  his  opinion  heard  at 
least . 

Q    When  you  say  we  were  going  to  make  a  decision,  who 
were  you  speaking  of? 

A    The  Department  of  Justice  was  gblng  to  make  a 
\decision  about  selection  of  an  interim  U.S|.  Attorney.   The 


interim  appointment  is  120-day  appointment  thkt   belongs  to  the 
Attorney  General.   It  is  followed  by  a  court  appointment  made 
the  court .         ~ 
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the  Executiv^^-Cl^f ice  make  any 
Attorney  General?- 
Throughout  the  whole  transition  ^ocess  we  made 
:ommendatj,eTfs  to,  I  think  it  was~~-N^ncy  McFa"aden  who  handled 
that  process  for  the  Attorn^  GeneVal .   So  I 

dn't  make  recommendatiot\s  personally  to 
e  recommendations. 
Ms.  McFadden's  job  title? 
[    A    I  don't  remember.   At  the  time,  she  wlas  forking  in 
the  Associates  Office  with  Webster  Hubbell. 

\   Q    By  the  way,  in  that  time  period,  sayi  January 
ough  April  of  '93,  do  you  recall  whether  -f-   withdrawn. 
Do  you  recall  the  President  making  a  ^ques't  that  all 
19^  Uoited  States  Attorneys  submit  tjveir  resiqri^tions? 
Yes. 

Q    Was  there  any  discussion  in  the  Executive  Office  for 
U.S.  Attorneys  about  that? 

Mr.  Fishman.   I  object  to  that.   I  don't  see  how  that  has 
any  relevance  to  your  inquiry  whatsoever. 

Mr.  Clark.   You  are  objecting  on  relevance  grounds? 
Mr.  Fishman.   I  am  objecting  on  relevance  grounds. 
If  you  are  going  to  ask  about  a  conversation  in  the 


Executive  Office  about  the  propriety  of  a  deciEion  made  by  the 
Attorney  General  of  the  United  States  unrelated \to  the  subject 
ttatter  of  your  inquiry,  I  am  not  sure  what  the  basis  for  it 
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Mr.  Fishman.   I  believe  it  occurred  either  very  late 
March  or  very  early  April  1993.   Mr.  Banks  left  as  United 
States  Attorney  for  the  Eastern  District  of  Arkansas  on 
March  1st.   Mr.  Pence  was  appointed  by  the  Attorney  General  as 
interim  United  States  Attorney  on  March  2Ad,  and  because  he 
was  an  interim  U.S.  Attorney  who  was  a  ca]\e^r  assistant,  his 
designation  was  not  requested. 


BY  MR.  CLARK: 

Q    In  your  conversations  with  Mr.  Banks  Concerning 
/fir.  Pence,  do  you  recall  why,  any  reasons  that  Mr.  Banks 
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stated  why  h^--Was   advocati 

A  y^  To  the  extent  tha 
Mr. /Pence  had  the  balance  a 
gjjring  on  an^^ifiterim  basis 

Q/     i/ere   there   any  particular   inveXtigatipns   or 
prosy^cutions   that  you  discus 

A  No. 

Q    Can  you  recall  ever 

Iferral  concerning  Madison  t 
S.  Attorney's  Office  for  thi 
A    I  am  sorry.   Again, 
jtate  it? 

Q    Okay.   In  connectioi 
be\reaused  from  an  investigat 
and  C>Qan;v  have  you  seen  any 
A    No. 

Q    Going  back  to  the  urgent  report  for  a  second,  is 
there  a  standardized  addressee  list? 

A    Yes,  there  is.   It  will  change  from  time  to  time  as 
people  aet  added  to  it.   I  think  we  added  one  or  two  people  to 
that  list.   But  there  is  a  standard,  and  ao,  a  minimum  I  think 
Lt  is  each  Deputy  Associate,  Criminal  Division,  Public 


Mr.  Banks 
nty  Savings 
igation? 


Affairs,  three  Senior  Leaders,  the  Criminal  Division  and 
Public  Affairs.   After  that  I  think  it  will  deptend  on  the 


substance  of  the  matter. 
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you  might 


make  sure 


I    Can  you  identify 
He  was  during  the 
tlfe  whole  of  the  Bush  admin 
Assistant  Attorney  General 


Do  you  recall  communicating  either  orally  or  in 
wrAting  with  Stuart  Gerson  about  the  letter  tjiat  ^ou  referred 
t\?  fjrom  Charles  Banks? 

No.   There  would  have  been  ne^reason  tb  do  it  as 
Asr.isbanb  Attorney  General  in  charge  of  the  rivii  hi  vie;  inn. 
He  did  at,  the  end  of  the  administration  have  a  brief  period 
when  he  was  the  Acting  Attorney  General,  I  believe  after 
Ms.  Baird's  nomination.   But  I  don't  think  I  talked  to  him 
about  --  I  would  have  had  no  reason  to  talk  to  him  about  this 
even. 

Q    There  was  a  period  of  time  when  ^^  may  have  had 
egponsibility  for  recusal  matters? 


A    Yes,  in  an  broad  sense.   He  was  the  Acting  Attorney 
General  for  a  period  of  time.   I  am  trying  --  iVlon't  have  a 
Specific  set  of  dates.   I  want  to  say  from  the  end  of 
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on    to    the    tl^ite^that   Ms.    Reno    came   aboard 
that.       By    that    tim^\the    Deputy's    Office 
ed   out.      I    can't   tell   you  where   between   the 
staff   recusaT~~'aii^ority  vtested.      But   as 
General   he  would  ha\^  had   ttiat 

umbrella   sense, 
speaking,    when  memoranda  ^ere\ prepared 


tating   that  we   have   received \ a 


equest  for  a 


recusal  and  we  are  recommending  one  way  or  the  pther,  they 

I  I 

w0uld  go  out  under  your  signature,  correct,  whiJle  /you  were  the 

Director? 

A    Yes,  but  Deborah  Westbrook  might  h^e  ^igned  for  me 

wasn't  there,  if  I  was  on  a  trip,  if  ^  needed  to  get  up 
qui^kJ>y.   So  --  there  would,  I  am  sur^-^^ave  al]^^  been  prepared 
in  f oim  ^or  me,  but  she  might  havje  signed  as  f-nnn.tjpl  for  me  to 
get  something  upstairs . 

Q    So  you  don't  recall  having  any  direct  involvement  in 
the  actual  preparation? 

A    No. 

Q    You  pretty  much  signed  in  your  Rapacity  as  Director 
other  people's  work? 

A    Sure. 


Q    You  are  familiar  with  a  document  cal\J.ed  an  Action 
Memorandum? 


May  I  ask, or  let  me  respond  this  way.   Different 
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leadership  grpttpsat  dif  ferent~"T^tmes  in  the  Department  of 
Justice^^'/e  used  different  nomenclati^be  and  different  forms 
f or  feow  they  wanted  memos  cast.   I  can't  s^  that  at  some 
point  in  th^^-'past  I  remember  theiTs^ge  of  ActXon  and 
[nforma^rion  Memoranda.   I  will  tell  youN<e  don'Y,  for 
instance,  use  that  form  today.   So  if  you  a^  asking  me  am  I 
familiar  in  that  context,  there  have  been  times  wnen  we  have 
h^d  things  called  Action  Memoranda  in  the  Depai^tmei|nt  of 
Justice. 

When  you  were  working  in  the  Executivle  Ojffice  for 
Attorneys  and  you  had  these  recusal  matters  ind 
l^oranda,  was  there  any  follow-up  by  your  office/   once  the 
randa  were  passed  on? 

Sure,  because  there  was  an  o^Lce   sitti^ng  out  in  the 
f ield\wa~^ting  for  an  answer. 

Q    Can  you  describe  for  me  the  process? 

A    The  memo  would  go  up  with  the  recusal  request  to  the 
U.S.  Attorney's  office,  our  recommendation.   It  would  go 
upstairs.   If  it  came  back  very  quickly,  and  many  did,  with  an 
approval  we  would  alert  the  field  and  that  would  be  it,  and 


they  would  do  whatever  had  been  agreed  upc 


If  it  got  hung 


p  upstairs  for  whatever  reason,  Ms.  Westbrook's  office  would 


^  i 


stay  on  top  of  it  to  try  to  move  it,  because  what  she  had  was 
a  U.S.  Attorney's  office  staying  on  top  of  her  necause  they 
wanted  an  answer  on  the  recusal.   She  would  do  that  pretty 
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person. 

directly  involve^Kin  that  sort  of 


day-to-day7~~T>figoing  sta"ff. 
a  recollection  of  TsransmiVting 
recusal  request  up  to  \he  Adting  Attorney 


Do  you  have  any  recollection  of  there 


bepLng  any 
thje  Office  of 


^  d61ay  in  the  handling  of  a  recusal  request  from 

■fie  U.S.  Attorney  for  the  Eastern  District  of  Arkansas  in 


^ 


yeai^ly  1993? 

A    Do  I  have  a  personal  recollectior/of  dtelay,  no. 
HaT>e  V  do  I  have  a  sense  that  there  \}^iS,    I  guess  I  do,  and  I 
don't\ai^w  where  from.   But  I  don(^  recall,  you  kniow.  worrying 
about  it  was  late,  it  needed  to  get  done,  which  means  nobody 
was  driving  me  to  go  beat  on  a  door  and  pull  something  loose. 

Q    In  your  experience,  when  you  would  receive  decisions 
back  from  the  Deputy's  Office,  would  they  include  analysis  of 
the  merits  of  the  investigation  or  prosecution? 

A    It  depends  on  what  went  up  in  tne\  request.   Not 
if ten.   Often  the  decision  was  you  have  asked  to  recuse;  you 


have  asked  to  recuse  to  your  neighboring  U.S. Vttorney.   Fine, 
go  a  head.   Or  you  have  asked  to  recuse,  you  ha\e  asked  to 


recuse  the  neighboring  U.S.  Attorney. 
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Based  ori^exir   conversations7~-we  think  it  ought  to  go  to 
the  Critjvinal  Division.   Please  move  itM^  the  Criminal 
Division.   And  that  would  reflect  one  or  mhre  phone  calls  that 
raiqht  have  Oi?crurred  between  the  uTS^^AttorneyV  the  assistant 
iandlii-W' tlie  matter  in  the  field,  our  office  ant^  the  Deputy's 
Offi?7fe. 

A  lot  of  this  stuff  does  not  move  on  forii^al  ^aper.   A  lot 
ofl   it  moves  on  telephone  conversations.   And  then  Idecisions 
and  what  the  document  --  the  document  will  thenj  relflect  that 
w^  got  the  decision;  let's  get  on  with  it. 

Q    Are  you  familiar  with  an  individual  ^am^d 
Je^n  Lewis? 

A    Only  by  name  and  public  reportage^ 

Can  you  recall  any  conversati<5ns  with  \peborah 
Westb'ispo')?  about  a  person  named  J  elan  Lewis' 

A    Yes.   I  think  Deborah  indicated  that  Ms.  Lewis 
called  from  time  to  time  to  inquire  as  to  what  was  happening 
with  referrals. 

Q    Referrals,  plural? 

A    That  is  my  usage.   There  is  no  specific  meaning 
behind  it.   It  might  have  been  referral,  aiVigular. 

Q    Did  you  tell  Ms.  Westbrook  to  takeXany  actions  with 


I  regard  to  these  calls? 
i        A     No. 

~Q    Were  you  interested  in  the  fact  that  M^ .  Westbrook 
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investigative 
ffices  are  the 

estigative 
Marshal 

ide,  you  go 

thority 
move  first  to 


{   believe  that  their  carse  meritsVit,  warrants 
about  it.   U.S.  Attorneys'  pffi'~'?lg  around  the 
country  make  decisions  daily  what  they  can  get  done,  what  they 
can't  get  done,  what  has  merit,  what  doesn't  have  merit,  where 
in  the  order  of  priority  that  fits. 

I  would  venture  to  guess,  and  this  is  a  guess,  that  most 
U.S.  Attorneys  will  tell  you  they  can't  bring  ever  single 
I  thing  of  merit  that  comes  into  the  of f ice  y^thin  that  context, 
that  the  investigator  was  unhappy,  that  wejh^  an  investigator 


or  person  from  RTC  who  was  unhappy  and  calling\to  find  out 
what  was  happening. 

My  memory  is  Deborah  told  me  we  were  holding  those  calls. 
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Q    Do  you  recall  discussing  with  Ms.  We^tbrt)ok  whether 

Mg .  Lewis  should  be  misled  in  any  way? 

A    No.   I  am  sorry  for  telling  --  no. 
\   i 
\   \   Q    Do  you  recall  any  discussion  with  Ms/  W^stbrook  in 

e^ch  one  or  the  other  of  you  said  that  Ms.  L^wis/  should  be 

t\?ld\  that  matter  was  being  held  until  the  r>4w  U.^.  Attorney 

wa^ installed  in  the  office? 

The  conversations,  as  I  [have  said^  that  il  had  with 

Ms.  Westbrook  was  around  exactly  that.   It  was  not  that  the 

matter  should  be  held.   The  matter  was  in  the  office.   My 

memory  is  Ms.  Lewis  was  calling  to  sort  of  push  consideration 

of  her  referral  or  referrals  and  our  response  was  well,  you 

know,  the  first  response  was,  well,  it  is  there  and  if  that  is 

^not  satisfactory  there  is  a  new  U.S.  Attorney  coming  in  and  we 

Will  make  sure  we  make  your  concerns  known  to,  him  or  her. 


Q    I  want  to  be  clear  here  -- 

A    I  do,  too,  because  the  word  "misled"  ^  one  I  am  not 
ippy  about . 
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sations  with 


recall  whe 

;ted  upon 

recall . 

Q    So  then  you  do  no 

pending  in  the  Department  o 
\ 
in   referred  back  to  the  Un 

\thA^  Eastern  District  of  Arka 

>A    No,  I  don't. 

Do  you  recall  any 

Can  I  again  -- 

Q    Certainly. 

A    But  again  that  was  an  issue  around  the  recusal  of 

the  former  U.S.  Attorney.   The  current  or  new  or  about  to  be 

new  U.S.  Attorney  could  take  another  bite  at  this  apple, 

especially  given  the  concern,  the  premise  for  the  concern 

iraised  by  the  departing  U.S.  Attorney  was  VVlitics .   That 

^tuation  would  shift.   All  I  am  saying  is jnew  U.S.  Attorneys 


get  new  bites  at  existing  issues. 

Q     Is  this  something  that  you  recall  specifically 


fiscussing  with  Ms.  Westbrook? 
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A    No.  ^Atjain,  I  have  toTri-^ou  what  we  discussed,  which 
was  that^s.  Lewis  was  calling  and  thatXwe  had  made  a 
commitment  to  alert  the  incoming  attorney  about  her  concerns. 

Q    Do^^ytjUrecall  whethertlle-^i^cusal  i^sue  actually  was 

s^ent  to  Richard  Pence  while  he  was  Actin^United  States 

/ 
Vttorptey? 

A     I  don't  recall 

Q     In  any  conversations  with  Ms.  Westbrobk  ibout 
Jean  Lewis,  the  one  or  two,  did  Ms.  Westbrook  cf>ar4cterize 
Ms.  Lewis  in  any  wayl 

A     Insistent  is  about  the  only  characterization  I 


Do  you  have  an  opinion  as  to  whetlrer  Ms.  Westbrook 

about  these  calls?  ^^^  \ 

No,  I  don't.   I  don't  recall  her  being  upset  about 


them. 

Q    Do  you  have  any  recollection  of  learning  that 
Paula  Casey  declined  to  prosecute  a  criminal  referral  that 
Jean  Lewis  had  sent  to  the  United  States  Attorney's  Office  for 
the  Eastern  District  of  Arkansas? 

Can  you  just  state  it,  please? 
\    You  are  nodding  your  head. 


b' 


A    The  question  was, do  I  have  a  recollection  of 
becoming  aware  that  Paula  Jean  Casey  had  decline\^  to  prosecute 
^/^eferral?  ~ 

/ 
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yer.   Did  I  have  a 

declination  of  a 
;e  that  she  had 
ill  leave  that 

ever  have  a  conversation  with   mA.    Westbrook 
that  the  matter  that  Jean  LeWiis  had  been 
calling  her  about  remained  unresolved? 

A    Remained  unresolved  in  what  way? 

Q    In  that  Jean  Lewis  had  not  gotten  an /answer  on  the 
\st^tus  of  the  criminal  referral 

vA    Again,  I  would  characterize  it  as/had  Aot  been 
sa^s^ed  with  our  response  that  we  woivJrd  give  it  to  the 
incoming  U.S.  Attorney.   But  furt^  than  that,  I  don't  recall 
having  a  conversation  --  this  would  have  been  after  Paula  Jean 
Casey  got  here? 

Q     Yes. 

A    Okay.   It  is  possible.   I  don't  recall. 

Q    Did  Deborah  Westbrook  ever  show  you  a  letter  from 
Paula  CaScy  to  Jean  Lewis  stating  that  the^lJ.S.  Attorney's 
Dffice  for  the  Eastern  District  of  Arkansas  Hould  decline  to 


prosecute  a  referral?  

A    If  Deborah  tells  me  that  she  showed  m\,    that  I  am 


j5ing  to  assume  sne  did.   1  don't  rtiC'dll  bfeit-lng  it. 
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very  high 


s  plainer 


Is.    Casey's 
declininq  a  referral  with  Ms.  Westbrook'; 

::ie  for 
Ul. S.  Attorneys  is  not  involved  in  decisions  aroMncJ  making 
\  prosecutions,  bringing  prosecutions  or  declining./  That  is  a 
,U.S.  Attorney  role.   And  the  U.S.  Attorney  is/fay  more  likely 
Vave  those  kinds  of  discussions,  if  they^hav^  them  at  all, 
wiKh  t^e  Deputy  in  the  Criminal  Divisij 

Are  you  aware  of  any  reason  why  Deborah  jWestbrook 
would  be  copied  on  a  letter  from  Paula  Casey  to  Jean  Lewis 
declining  prosecution? 
A    No. 

Mr.  Fishman.   With  all  due  respect,  there  is  no  -- 
Mr.  Clark.   Hold  it. 

Mr.  Fishman .   There  is  an  assumption  \i\n  your  question 
Vthat  is  incorrect  and  it  does  not  fairly  chaVacterize  the 


documents.   I  am  not  taking  issue  with  your  anility  to  ask  the 
question,  but  there  is  no  letter  declining  prosecution. 


Mr.  Clark.   l  appreciate  counsel's  stdL«menL.   I  will 
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I  will  ask 


ing  you  not  to  answei 
The  Witness.   I  understand.   I 
wi't^h  a  reasonable  answer  that  going 
It  is  possible  that  Ms.  Casey  Y 
M^ .  Vestbrook  as  she  came  in  with  r€ 

i^ng  back.   It  is  poss: 
been  D^fdfe  recusal.   That 
guess . 

BY  MR.  CLARK: 
Q     Okay.   Do  you  recall  having  any  discussion  with 
Paula  Casey  before  she  came  to  Washington  in  November  of 

1993? 

1 

\  A    Other  than  a  telephone  conversation? 

Q    Other  than  --  what  telephone  conv^ersation  are  you 


referring  to? 

A    The  one  I  referred  to. 
Q    With  the  reporter? 
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nversation  with 


ever  see  copies  of  a  group  of  criminal 
re^ferrals  from  Jean  Lewis  that  were  copied  to  D^nn^  Henneman. 
A     No.   If  they  -- 


You  don't  recall  seeing  them? 
No,  I  don't. 

Do  you  recall  any  discussion  ctJhcexninb  whether  the 
Execu"Kiv^  Of  fice  for  U.S.  Attorne/s  should  get  copies  of 
criminal  referrals  concerning  Madison  Guaranty  Savings  and 
Loan  direct  from  the  Resolution  Trust  Corporation? 

A     T  can't  imagine  why  the  Executive  Office  for  United 
States  Attorneys  would  get  referrals.   I  don't  recall  having  a 
discussion  about  that.   If  there  was  some  specific  set  of 
I  Icircumstances  that  you  can  allude  to  maybeVXbut 

Q    Did  you  ever  have  any  conversation  yith  John  Keeney 
concerning  a  group  or  rererrais  from  Jean  Lewi^  or  the 
Resolution  Trust  Corporation  that  concerned  Madr^on  Guaranty 
'ings  and  Loan? 


831 


^  scour  what  little  is  left 


as  you 

n  in  the 
a  Casey? 


A    No  . ,^--1' an  pausing  ju~s 
in  my  mein^ry.   I  don't. 

I  fully  apprecia 
wa/it? 

Do/irou  recall  attend! 
'Offiy^  of  Deputy  Attorney  Ge 
A     Yes. 

Q    How  did  it  come  ab 
meeting? 

A    Ms.  Casey  was  here 
trirough  her  orientation.   It 
\toc\k  all  new  incoming  United  States 

^s  of  10  to  15.   We  brought  them 
th^w^k  they  spent  with  e 
Attorheyk  or  people  who  ha 
through  issues,  this  is  the  structure,  these  are  the  other 
parts  of  the  Department,  this  is  how  you  handle  working  with 
State  and  local  law  enforcement,  this  is  your  law  enforcement 
coordinating  committee.   Just  basic  information  that  goes  to 
the  running  of  a  U.S.  Attorney's  office.   And  they  spent 
1  typically  two  to  three  days  a  week  in  AnnaWfelis,  and  we  would 
^^ringthem  to  Washington  and  invite  the  heidi  of  component 
organizations  to  meet  with  each  group  as  they  ^ame  through  so 
that  they  left  here  with  some  sense  of  what  the\)epartment  was 
5but . 
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and  she  said 


r  of  that 


It  was  dux-tTto' one   of  thos'e--€xxientations  that  Ms.  Casey 
was  called  and  told  to  be  at  a  meetingxin  the  Deputy's  Office 
at  2/O'clock  that  day  with  the  Deputy  and  Xhe  Criminal 
Division.   And-'when  she  told  meth^t^  she  looked  daunted,  and 
said  V(K5^uld  you  like  me  to  come  with  ybv?   AncKshe  said  yes, 
I  woi^d  very  much  like  you  to 

Q    So  it  was  Ms.  Casey 

A    .  Yes .   She  invited  me 
y^s,  I  would  like  you  to  go. 

Q    Do  you  recall  who  ca 
\   meeting? 

A  No.  I  don't.  I  wou 
li^e ,  but  I  don't  know.  She 
cohyecsation  to  a  call  she  had 
whicnv  it}  her  view.  Jack  had  d 
out,  and  she  had  said  no.  And  she  assumed  this  coming  meeting 
was  going  to  be  essentially  on  the  same  subject. 

Q    Before  you  went  to  see  the  Deputy  Attorney  General, 
did  you  and  Ms.  Casey  meet  with  anyone? 

A    No. 

Q    Who  do  you  recall  attending  the  yi^eting  besides 
yourself  and  Ms.  Casey? 

A    The  Deputy  Attorney  General  was  ther^.   I  think 

Irv  Nathan  was  there,  who  was  I  think  his  principal  Associate 

puty.   uave  Margolis  might  have  btjen  Dime, — i— xion't  recall 
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there. 


I  thin 


vision  was  there. 
Joel  somebody,  I  do 
ae  a  couple  of  o 


ry  McDowell  from  the 
Whoever  KafI  taken  over  Public 
is  last  name  was 
romXthe  Criminal 


The  table  was  fairly  full. 
Mr.  Heymann  was  there? 
A    Yes. 

Q    Ms.  Harris,  she  at  that  point  was  thA  Crliminal 
Division  Chief? 
A    Yes. 

Q    Approximately  how  long  did  the  meeting  last? 
A    An  hour,  hour-and-a-half . 

What  can  you  recall  being  discussed? 
Basically  there  was  some  di^edssion  oA  the 
indiv\du^i  referrals  and  that  is  Why  I  p^u-'^pd  aT-nnlnri  some  of 
your  other  questions.   I  did  hear  of  some  of  those  referrals 
in  that  meeting,  but  it  was  background  to  the  basic  question 
of  Ms.  Casey's  recusal,  which  seemed  to  be  the  centerpiece  of 
the  meeting. 

Q    Was  there  one  person  who  did  most  of  the  speaking  on 
jbehalf  of  the  Department? 

A    I  think  the  Criminal  Division  folk^  did.   I  am 


trying  to  remember  if  Jack  was  there,  and  I  doli't  remember  him 
being  there,  but  he  could  have  been. 


Who  is  Jack? 


u 
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A    Jacls,-K€eney .   Joan  HatisL^  was  Assistant  AJ.   If 
somebody/took  a  lead,  I  believe  it  would-be  Ms.  Harris,  but 
othet?6  from  the  Criminal  Division  were  voc^  as  well. 

Q     I  >Hrri  mention  a  couple~~TOf^things  al\d  would  like  to 
^now  ityihey   were  discussed. 
Sure. 

Q    Newspaper  reports? 

A    Specific  or  general? 

Q    Newspaper  reports  concerning  Madison  tuatanty  or  the 
Clintons  involving  Whitewater,  Whitewater-related  newspaper 

Fishman.   I  am  sorry,  are  you  asking/whecher  a 
ar  report  was  discussed  or  whether ^liewsp^per  reports 
1? 

Clark.   Generally. 
The  Witness .   The  fact  of  newspaper  reporting  on  the  case 
was  there.   Whether  anybody  said  it  specifically  or  not,  I 
think  it  was  probably  referred  to  specifically,  was  again  this 
is  an  apparent  conflict  around  the  recusal,  and  so  that  just 
added  to  the  issue. 

BY  MR.  CLARK: 
Q    Did  you  recall  any  individual  or  lihdividuals? 


A    No. 

Q    Addressing  that  topic? 
~K  No,  I  can't. 
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11  any  dTstma^ion  of  the  White  House? 
text? 


sense  was  tTtis^as  to  b^  done  right, 
around  that  table  t»^s  wha\  is  the  best 
you  know,  for  ours^ves,\  for  God,  for 
Lnistration,  for  everybodyj.   ]\t  was  not  a 
White  House  wants  it  done  \thik  way. 
3b  is  to  do  this  down  the  line,  by  the 
book;  right?   What  is  the  best  way  in  which  to  Accomplish  that 
\  gi^en  the  current  situation  in  which  there  are  /all/  manner  of 
\cori^erns  around  the  handling  of  it? 

Q    Was  there  any  discussion  of  your^ffic^? 
A\    No. 

e\Executive  Office? 
Q    Yes. 
A     No. 

Q    Was  there  any  discussion  of  the  appropriate  recusal 
procedure? 

A    No.   Not  that  I  recall.   The  issue  was,  was 
|Ms.  Casey  going  to  recuse,  and  it  was  cle^Xthat  the  Criminal 
)ivision  and  Ms.  Harris  thought  she  should.)  NMy  sense  was  the 


Deputy,  although  he  didn't  push  it,  thought  shte  should.   My 
own  sense  and  the  reason  I  wanted  to  go  with  her  and  offered 
self  to  go  with  her  waa  that  bhe  iieeUeU  a  liLLl'e  room  to  get 
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Ms.  Casey 


tion, 


Casey  had 


ring  that 
ou  know, 

tell  me  what  I  have  done  wrong.   Tell  me  that  there  is  a 
reason  for  me  to  recuse  out  here  and  maybe  I  will  do  it,  but  I 
haven't  done  anything  wrong,  I  haven't  handled  it  wrong.   I  am 
handling  it  down  the  line  by  the  book.   None  of  you  have  said 
I  haven't,  so  why  should  I  recuse? 

Paula  said--  whether  she  said  this  to\  he   or  said  this  in 


\ 


:hat  group  --  I  even  think  she  said  it  in  liha>t  group  --  am  I 


going  to  have  to  recuse  every  time  somebody  who  is  charged 
with  a  crime  says  the  name  Bill  Clinton?   Do  I  nave   to  recuse 


It?   I  might  as  well  turn  this  ottice  over  to  somebody  else. 
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I  think  >he^elt  very  sTroTrgJ^that  she  had  just  come  to 
the  offjxfe,  that  she  was  handling  it  pb^perly,  that  she  was 
catc>dng  a  whole  load  of  criticism,  unwarr^ted  criticism,  and 
tr>6t  now  he^xlepartment  was  sayirT^-^e  it  up\   I  think  what 
^he  wan^r^d  her  department  to  sav  was   vovi  are  dVing  fine, 
That^as  the  centerpiece  of  that  context,   ^he  di,scussion  was 
aroiind  two  different  views  of  what  is  the  besk  waV  to  get  this 
th^ing  done. 

Q    When  the  meeting  concluded,  did  you  hbvel  a  private 
conversation  with  Ms.  Casey? 

A    We  drove  back  to  Annapolis  together, /so /yes,  we 
Lked  on  the  way  back, 

Q    Did  you  talk  about  what  had  occupied   l/i  the 
me€ 

I  am  --  yes,  but  it  waslmore  just  coolinjq  out  after 
the  meeting. 

Q    During  the  meeting  itself,  did  anyone  from  the 
Department  state  any  particular  reason  or  basis  why  in  this 
instance  Ms.  Casey  should  recuse  herself? 

A    Yes,  and  it  was  very  clear  it  was,  you  are  the 
1  United  states  Attorney  in  Arkansas,  you  ai^open  to  --  you  are 
\nore  open  than  anybody  else  to  a  charge  thltXyou  knew  the 
President,  that  you  had  a  personal  relationshrp  with  him  or 
with  the  First  Lady.   You  are  closer  to  the  sce\e  than  we  are; 
^eretore  you  are  just  more  open  to  criticism  than  the 
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mention  of  the  fact  that  she  v|?orkecl  on 
Lnton 
That  goes  to  the  question  of  the  rele 
recall  saying  there  are  a  lot  of  presidential  /apjibintees  in 
[.s  room,  and  I  think  it  was  Joan  Harris  that  said,  yes,  but 
in't  know  the  President  personally  and/therefore  there  is  a 
diKfecence  between  me  and  Paula. 

That  is  what  I  was  ir-y^ng  tn  gpt.  at.. iJ thought  from 

your  earlier  answer  that  you  were  saying  you  are  the 
U.S.  Attorney  from  the  Eastern  District  of  Arkansas,  and  that 
is  reason  enough.   I  am  asking  were  there  any  factors 
beyond  -- 

A    Well,  again  --  I  am  sorry,  I  f^l  as  though  we  are 
both  saying  the  same  thing  in  a  slightly  ^Isf ferent  context. 


\ 

Waybe  not,  but  let  me  try  it  this  way. 


:oncern  was  raised 


not,  that  I  recall,  about  Paula's  having  done  Anything  wrong 
or  about  her  judgment  or  about  anything  in  termi^  of  handling 
/<5ase.   It  was  that  given  the  fact  that  she  came  from  Arkansas, 
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har 
/here 
argument 

Q    Did  anyone  from  the  Depe 

asey's  recusal  situation  to  c 

A    If  they  did,  I  just  don' 

yoiif  what  I  thought  --  whatever  the 

e,  the  core  was  essentially, 

h^e.\  You  are  going  to  get  beaten 

who^otkare,  where  you  are,  and  it 

the  Dep^^ment  if  you  recused  outi 

Q    In  this  meeting  was  there  discussion  by  anyone  of 
this  prior  conversation  with  Keeney  in  which  Casey  claimed  he 
had  told  her  that  she  should  recuse  herself? 

A    She  may  have  raised  it.   I  don't  remember.   She  may 
r-jhave  said  something  about  it.   And  Paula '  s^reaction  to  that 
I  ^conversation  was  that  she  didn't  like  the  Attorney.   It  wasn't 
t^\at  she  didn't  understand  that  the  recusal!  was  being 
requested  or  desired;  it  was,  in  her  terms,  the^  peremptory 
tone  of  it. 


/ 


Were  you  asked  during  the  large  meeting  for  an 
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Casey' s 


the  issue 
going  to 
Attorney\to  recuse 
is  that. 


ou  weren't  as} 
A 

Q    Do  you  recall  speaking 
A    Oh,  yes,  quite  a  lot. 
what  is  the  basis  for  this  rec 
forte  ^  brand-new  sitting  United 
herself?/  And  there  was  a  lot  of 

Q    Would  you  say  that  in  your  discussion  you  generally 
sided  with  Ms.  Casey? 

A    I  did.   I  had  gone  with  her  because  she  is  looking 

at  the  Department  of  Justice  in  full  panoply  and  she  just  got 

here.   1993  U.S.  Attorneys  are  mine,  if  ymi  will,  to  help  and 

J  support  institutionally.   That  is  why  I  weVt  along,  to  try  to 

?uy  her  a  little  support.   In  the  end  I  thought  she  was  going 


to  have  to  recuse,  but  I  wanted  her  to  get  thei^e  on  her  own, 
and  she  did. 


Do  you  recall  Larry  Bergenson? 
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A    Yes.^-''^e  was  somebody 
was  the^ 

Do  you  recall  his 
A    H' 
Wa^'t  he  leaving  at  about  that 

Well,  I  -- 
A    I  think  that  is  rig 

Q    How  about  Joe  Gangl 

A    Gangloff  was  the  ge 

I  believe  had  taken  over  Publ 


vision  who 


1  his  job 


earlier  who 
e  Shepherd 


Mr.  Fishman.   He  said  Joe 
Joe\Gat^glof  f . 

BY  MR.  CLARK: 

Q    Do  you  recall  --  would  you  care  to  take  a  brief 
break?   It  is  up  to  you.   I  have  got  probably  another  good  45 
minutes. 

A    If  I  could  have  a  glass  of  water  -- 

Q    No  problem. 
I 
I 

[Recess . ] 
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RPTS  WHALEN 

DCMN  KR^gTOFFERSEN 

[  12:;0^  Noon] 

B^-WR.  CLARK 
Q 
meeti 


1  if  Jerry  McDoweli\was  at  the 


iTng 


Yes,  he  was, 


Q    --in  the  office  of  Mr.  Heymann? 
Do  you  recall  any  discussion  between  --  withdjrawn. 
Do  you  recall  any  discussion  as  to,  in  the!  evJent  of  a 
scusal,  what  would  be  the  appropriate  authority  to  take 


,A    I  don't  remember  specific  discussion  of  it.   There 
is  "tio  \iuestion  in  my  mind  that  the  Crjjjmial  Division  would 
take  1st  pver,  and  --  wait  a  minute.   Let  in^  stpp  hUrk  a 
second.   Yeah.   It  was  going  to  be  somebody  from  the  Criminal 
Division,  whose  name  now  escapes  me,  who  is  going  to  go  down 
to  Arkansas  and  take  it  over. 

Q    Does  the  name,  Donald  Mackay,  sound  familiar? 

A    Yes.   Because  I'm  sorry  to  have  jumped  on  the 

1  answer,  bui;  I  remember  the  Donald.   It  waaVhe  Mackay  part. 

>  \  \ 

\  \    \ 

Vnd  he  was  a  former  --  former  what?   Forme?:  q.S.  attorney. 


former  -- 

Q    Now  are  you  saying  this  was  something \that  was 


Sentioned  at  the  meeting, or  do  you  know  this  From  other  -- 
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his.   I  think  that  name 


ckay? 

at  name  was 


3\eting  as  to 
Public  Integrity  Seci-ion  of  the  Department  of 
Jiistice  would  have  any  role  in  the  prosecution,\  or 
investigation? 

A    Well,  I  don't  --  I  don't  remember  tha  spJecific 
i\scussion.   Public  Integrity  was  there,  and  this/is  their 
jeiieral  area  of  jurisdiction,  but  I  don't  remember  a  specific 
dxscvjssion.  /  / 

Q\   no  you  recall  whether  Mr.  Matfxay  was  ixi  the  Public 
Inteqi^t;^  Section  or  another  sect!inn2 ' 

A    I  don't.   I  want  to  say  another  section,  but  I  don't 
know,  so  I  won't  say. 

Q    Do  you  have  any  sense  that  you  were  personally 
involved  in  a  dispute  with  anyone  in  that  meeting  over  control 
of  the  57  appointment  process,  or  was  it  a  foregone  conclusion 
that  it  would  be  taken  within  the  departmc 

A    That  --  that  I  on  behalf  or  he  -f    t\'m  sorry. 

Q     I  will  rephrase  it. 

A    Please. 


I'll  rephrase  it. 
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ive  sale 

I 'm  goii 

U.S.  Atl 

ity  atto] 

Lsed  con£ 

dOina  it,  but  I  could  have  b€ 

i 
alternative  that  if  we  were  c 

coiisidering  recusing  to  a  nej 

Dringing  it  back  to  Washir 

\Q  Now,  do  you  have  a 

menX^io^ing  that  alternative? 

No,  I  don't.   But  sinrej  it  wais  a  vpry  'rt^H'^^r'^ 

alternative  for  us  to  look  at,  it  would  not  have  been  beyond 

the  range  of  consideration. 

Q    Was  there  any  discussion  in  the  meeting  of  Webster 

Hubbeil's  recusal? 

A    If  there  was,  I  don't  recall. 

1     Q    Do  you  recall  being  aware  before\^ou  attended  the 

rueeting  that  Webster  Hubbell  had  recused  hiJmself  from  all 


matters  involving  Madison  Guaranty? 

A    I  must  have  been.   Webster  Hubbell  has\ never  been  a 
arter  of  an  inch  evident  in  any  of  this,  so  yeah,  I'm  sure 


U 


845 


ave  signed 


BY  MR.  CLARK: 
Q    Or  signing  off  on  one? 
A     I  didn't  prepare  it  personally.   I  me 
if  on  it. 

Q    Okay.   Let  me  step  back  one  step.  /Do  Vou  recall 
ling  of  the  fact  that  Ms.  Casey  would  ^   fa<^t  recuse 

Yeah. 

Q    How  did  you  learn  that? 

A    I  don't  recall  how  I  learned  that. 

Q    Other  than  the  trip  to  Annapolis  after  the  meeting, 
in  Mr.  Heymann's  conference  room,  do  you  have  any  other 
conversation  with  Ms.  Casey  about  the  recu^sal? 

A    If  I  did,  I  don't  recall  any. 

Q    Do  you  recall  if,  at  the  conclusiok  of  the  large 


meeting,  Ms.  Casey  spoke  to  Mr.  Heymann  or  Mr  .\  Nathan? 
A    Separately  and  alone. 


Yes? 
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think  shetticL  but  I 
11  if  you  were  a  apart  from  her  for  some 
you  traveled  back  toN^nnapolis? 
1,  it  wasn't  vei-y^ong,  ancl  I  just  don't 
js .   I'm  not  saying  th^t  didi^'t  happen,  but 
Lon  at  all  of  it. 
come  a  time  when  you  leariied  <^f 
resentative  Leach's  statement  on  the  Floor  Qf  tpe  House  of 
resentatives  about  the  Whitewater  matter? 
A    I'm  sorry.   I  don't  know  the  statement  tp  which  you 
arip  ruferrxng. 

Q    Did  there  come  a  time  when  you  learrled  /that 
Mt.  Leach  made  public  statements  about  Jean^Lewis ' s 
conilnunlcations  with  either  Donna  Henneja^  or  Debprah 
Westbr<?oJ^? 

A    The  answer  to  that  is  that  I  must  have  learned  about 
that,  but  I  do  not  recall  the  context  or  situation. 
Q    Do  you  recall  being  -- 

A    He  made  them  as  a  public  statement,  though. 
Q    Do  you  recall  being  asked  to  review  any  documents 
^concerning  communications  between  Jean  Lev^^  and  Donna 
ienneman? 


By  whom? 
By  anyone. 
No. 
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Mr.    Fishmafl-r- "^Eiet  me  Tnterpfise   one    issue   here.      As   you 
know,    theife    is    an    independent    counsel^investigating,    and   alx 
witneiSses   of    the   Department   of   Justice   havs   been    instructed 
notr  to  discus3-'iiiSftters   they  may^TKHfe  discussed  with   the 
i/ndepenciefit   counsel.      I   don't   know  whether  he  aid  or  not.      I 
'haven/ 1   asked   him  either.      But    I   want   to  ma>;e   suire   that   the 
question   is    limited   to   those  discussions,    so   \vh0s9  discussions 
ar;£ 

Mr.    Clark.      Okay. 

BY  MR.  CLARK: 
Q    With  that  caveat,  other  than  any  comi^uni/cations  you 
have  had  with  the  Office  of  Independent  C<^unsjsl ,    did 
le  from  the  Department  of  Justice  ask  y^u  to/ review  any 
doh^ma^ts  concerning  communications  #et>>^en  Lewilp  and  Henneman 
or  Wd^tdjTOok? 

A    (Witness  shook  head  from  side  to  side.) 
Mr.  Fishman.   You  have  to  answer  orally. 
The  Witness .   No.   The  reason  I'm  pausing  is,  I  don't 
recall  it  and  I  just  keep  going  back  through  my  memory  to  try 
to  thin-  why  someone  would  have  done  that. 
BY  MR.  CLARK: 
Q    Okay.   You  know,  I  understand  th^r^'s  some 


exasperation.        ~~ 

A    No,  it's  not  exasperation  with  the  question,  it's 
lapuLdLJoii  --  well,  maybe  it  ia  with  the  questi'on .   I  don '  t 
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know 


anybody ' s 


Any  conversations  with  Bernie  Nussbai^m  ^bout  any  -- 
No. 

Vincent  Foster? 
None  ever. 
Bill  Kennedy? 

A    None.   I  have  never  talked  to  him.   Kennedy  may  have 
been  doing  vetting  of  U.S.  attorneys  very  early  in  the 
process,  and  so  I  may  have  seen  documents  in  that  but  nothing 
having  to  do  with  Madison  Guaranty  at  all. 

Q    Okay.   Just  so  the  record  is  clear,  would  you 
^explain  very  briefly  what  you  mean  by  the  yqrd  "vetting"? 

A    The  White  House  reviews  candidates  ^or  Presidential 


appointment  as  United  States  Attorney.   I  think  Kennedy  was 
involved  in  that  early  on,  in  the  early  processed .   That's  the 
pnlY   context  in  which  I  know  the  name.   But  I  never  spoke  to 
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him   at   all    on   ajay— subject , 
Q     /liave  you   persona 
anyone    from  the   Resolution 
D.(2.  ,    office 
o   the   Mafdison  Guaranty   Sav 


on  office  in 


Q     How  about  the  Resc 
K^sa-3  City,  Missouri? 
A     No. 

Q    Are  you  personally  aware  of  any  clocunijent,'s  being  sent 
\  fiom   the  Department  of  Justice  to  any  White  Hoi^se/of f ice  that 

\ relate  to  U.S.  Attorney  Bank's  recusal? 

\   \ 

A    To  the  White  House?   No. 

1^    About  any  documents  concerning^Paula  (^asey's  recusal 

bein^s^nt  to  the  White  House? 

^^  >  I . ' 

A  '   No. 

Q    Are  you  aware  of  any  requests  from  anyone  in  the 
White  House  for  any  information  concerning  U.S.  Attorney 
Bank's  recusal? 

A    None. 

Q    Paula  Casey's  recusal? 
\  A    None . 

Q  I'm  going  to  shuw  yuu  a — few  dotrijment\s ,  and  hopefully 

this  won't  take  too  much  longer,  Mr.  Moscato. 
^^ First, — I'm  going  to  show  you  what — I  will — identify  for  the 
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record  as  a  aiiTgie-page  documerit^-B^tes  stamped  007087,  which 
appears/C^  be  a  facsimile  cover  sheet  ssmt  from  Mack  Dotson  to 
Donna  Henneman,  and  with  that  I'm  going  to^how  you  a  document 
B^es  stamgpd'mimbers  006642  throu^h^622,  wh\ch  appears  to  be 

21-paj^e  document  consisting  of  a  coverN^etter\and  an  RTC 
crim^^al  referral  form. 

in.   Can  you  give  me  those  numbers  igain?   I 
wi/11  just  look  at  Mr.  Moscato '  s  copy. 
BY  MR.  CLARK: 
Q    My  question  first  is  whether  you  havef  seten  any  of 
t]\e   documents  I  have  placed  before  you  prior  to  today. 

A    I  do  not  remember  ever  having  seen /thig,  and  I  can 
tHjirilj  of  no  reason  why  I  would  have 
Fair  enough. 

I  can't  think  of  a  reaslon  whv  it  wont-  ^nl  Donna 
either,  so. 

Q     I'm  going  to  show  you  now  a  single-page  document 
Bates  stamped  006641,  and  my  first  question  is  whether  you've 
seen  that  document  prior  to  today. 
A     No. 

Q    Are  you  familiar  with  the  form  df\the  document? 
A    This  is  what  we  call  an  urgent  senaitive. 


Q    If  you  would  look  at  the  lower  left-\jand  side,  do 
you  see  some  handwriting  in  the  left  margin? 
/^       A    Uh-huh. 


851 


^  top,  some  numbers  and  then 
ght  side? 


BY  MR.  CLARK: 

Can  you  identify  the  handwriting? 

I  can  in  one.   I  can't  in  the  other 

Which  one  can  you  identify? 

The  initials  placed  below  the  date  10|-7- 


92 


Okay.   It  appears  that  there  might  be  three  letters 


erneath  that? 
Uh-huh. 
Do  you  know? 

Yes.   Deborah  C.  Westbr|6bk 
And  you  recognize  her  handwriting? 
Yes. 

Do  you  have  any  personal  knowledge  of  why  she  would 
have  initialed  that? 

A     (Witness  shook  head  from  side  to  side.)  I'm  sorry, 

;  no .   It  would  have  been  prepared  in  her  ofirdce,  and  what  you 

Way  be  looking  at  --  and,  again,  I'm  speculaVing  --  what  you 

maybe  looking  at  is  some  rorm  or  sign-ofr  orVontrol  sheet 

process  in  EOUSA  that  tells  the  director,  Larry\McWhorter 

whtsn  he  gtJts  it  LhdL  it  wdb  drafted  by  whoever  this  is  and 
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And  is 


th  Ira 


Justice  in 


Q    Do  you  know  what  his  job  title  was? 

A     I  did  once.   This  is  not  going  to  be  ^ccjurate  and 
fi\ne,  but  it  will  be  in  broad.   He  was  both  a  ^pe<^ial 

listant  to  the  Attorney  General  and  --  ther;6  ig/  a  formal 
t\itre  for  this  —  special  counsel  for  financial  /--  is  it 
financial  fraud?   Financial  matters .  ^^'^ 

Do  you  know  what  his  job  duties  were  at  Ithat  time? 
Or  do  you  have  an  understanding? 

A    I  don't  think  I  have  a  complete  and  full 
understanding,  but  I  think  the  department  had  a  position 
devoted  to  drawing  together  and  being  able  to  report  on  behalf 
of,  or  with  the  Attorney  General,  financial  matters  so  that  we 
could  tell  the  Congress  of  the  United  StaceE  how  many  cases 
^ere  brought  in  the  fraud  area,  and,  you  know,  what 


recoveries,  what  amounts,  were  at  issue,  what  investigations 
had  been  undertaken,  what  we  were  moving  toward \indicting. 


lose  kinds  of  things 


it  got  to  be  a  pretty  Dig  exercise  -- 
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1  financial  f rayd^-lTr^both  L'.S 

2  Civil  Division,  not  to  ment 

3  divi^ons,  an  increasingly  impo 

4  pifil  all  thai^-irogether  and 

5  ^gencie^   if  you  ask  him, 

6  /  dif  f^ently. 

7  /    /  Q    To  your  knowledge 

8  I     recusal  matters? 
I    A     In  the  deputy's  o 

Barr  was,  before  being  the  , 

attorney  general,  and  Ira  - 

a  deputy  and  went  with  h 

Q    Just  so  that  we  a: 
Mr\  B\rr  was  deputy  attorney 
been\in\iis  office? 

A    I  think  that's  right.   I'm  willing  to  be 
contradicted  on  it,  but  I  think  it's  right.   In  that  context, 
he  may  well  have  worked  on  recusal  issues. 

Q    Obviously  I'm  not  trying  to  pin  you  down  on  this.   I 
just  want  the  record  to  be  clear  because,  you  know,  we  have  a 
lot  of  deputies  and  associates  and  associVt^e  deputies  and 


g  that  when 
on  may  have 


I    \ 


\deputy  associates. 


A  Sure. 

Q    So  that's  my  only  purpose. 

1  will  nexc  show  a  ducummiL  BaLtib  stamped  0b7214  which  is 
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a  single-pa^e'^Socument,  and  my  fi^st  question  again  is  whether 
you'veyfiTver  seen  that  document  before. 
A    No .   Notthat  I  r_ecal  1 . 

Q    ^JTO  the  contents  of  the  d^^^ment,  h^e  you  had  an 
jpportui^ity  to  read  it? 
'h.  Uh-huh. 

Q     Ts  this  a  matter  that  Lawrence  McWhdfte^  spoke  to 
yc/u  about  at  any  time? 
A    No. 

Did  anyone  else  -- 

No. 

--  speak  to  you  about  this? 

I  just  don't  know  --  I  don't  eve/T  knov^  what  that 

Did  you  ever  have  a  conworsation  wiLli  Deborah 
Westbrook  about  anyone  sitting  on  a  matter  concerning  Madison 
Guaranty  Savings  and  Loan? 

A     I  don't  think  --  no.   I  don't  recall  one,  and  it 
seems  to  me  I  would  if  we  were  talking  about  that.   Sitting 
on?   Yeah.  ^a 

Q    Showing  you  next  a  three-page  document  which 


s^nsists  of  a  single-page  letter  and  a  two-fpage  letter.  Bates 
stampod  0Co664  through  666,  do  you  recall  seeing  that  document 
in  the  period  from  October  of  1992  through  Novemlper  of  1993? 


This  is  not  the  letter  I  saw.   I  mean  I  saw 
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somethi.ig  ■^portt  Chuck  Banks,  but  Tt^^^^s  not  this. 

Q  /^  And  you  have  no  recollection  c>f  having  seen  the 
cov^  letter  to  Donna  Henneman?  \ 

/   A    MeC  Well,  at  least  Mr.  B^nJ^s  made  Kls  position 
:lear . 

ie  two-page 
letter  from  U.S.  Attorney  Banks,  that  does  not,  refresh  your 

recollection  that  you  were  made  aware  of  this  ^itiiation  in 

/  1   i 

1^92?  I 

1  '   I 

;    A    As  I  think  I  indicated  earlier,  I  renjemtfer  a  letter 

from  Chuck  Banks  on  this  subject,  what  I  presume  to  be  this 

\sunject,  but  I  believe  it  was  to  ti.a  department  reciting  that 

indeed  he  had  prosecuted  this  once  and  bean  unsuccessful  with 

it  ^^na\really  --  I  don't  remember  ifji^actuallyv  said  I  don't 

want  tq   prosecute  it  again,  but  ijf  Hp  Hirtn '  t , — the  'tenor  was 

perfectly  clear  that  he  didn't  and  he  was  looking  for  an 

opinion  and  guidance. 

Q     I  appreciate  that.   I  show  you  now  a  four-page 

document  --  well,  it  he  is  two  documents  stapled  together. 

Bates  stamped  006671  through  and  includina  006674 .   As  I  said, 

;  it  is  two  two-page  documents 
\ 
,  \^   A    Yes. 

I       Q    Do  you  recognize  that  document  in  particular?   Or 

i   those  two  documents,  or  either  one  of  them  in  particular? 

/     A     I  think  this  is  the  one  I  saw. 


856 


78 


I 
2 
3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


what 


/     /U    bo  you  are  referring  to  the  letteX^  dat^d  January  27, 
19?(3? 

A   •  Yes, 

Mr.  Fishman.   And,  foi 
dbcuments  numbered  006  673  and  0066' 
Mr.  Clark.   I  appreciate  that. 

BY  MR.  CLARK: 
Q    The  memorandum  on  top  of  that,  dd  you /have  a 
re^l^ction  of  seeing  this  particul^r^wo-pageVdocument 
00667X  a^d   72  at  or  about  the  Hatto  «-h^t  '"  •^  qt-ampori  on  the 
first  page,  February  9,  1993? 

A     I  don't  have  a  specific  recollection  of  it,  but  it 
looks  precisely  like  something  that  would  have  come  as  a 
result  of  the  letter  from  U.S.  Attorney  Banks  to 
^  Ms.  Henneman. 

The  next  step  was  to  send  it,  in  thi^Ncase,  to  the  acting 
ttorney  general  who,  as  we  discussed  earllier,  was  Mr.  Gerson 


for  a  period  of  time,  and  through  the  deputy ' sv  of f ice,  and  at 
that  time  it's  possible  that  Doug  Frazier  was  just  about  the 
/mily  person  left  in  the  deputy's  office  since  everybody  else 
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would  have  departed, 

Mr./frazier  is  a  career  Federal  p^xjsecutor  who  had  been 
on  detail  in  the  Deputy  attorney  General ' s^Off ice  at  the  end 
of/the  "ush  >a<lnfinistration.   I  re^aij.  that  thWe  was  a  period 
if   timeXupon  the  departure  of  the  senioi?.  political  folks  in 
the  push  administration,  when  I  believe  Mr.\Fraz\er  was  the 
soiyt  of  resident  person  in  the  deputy's  offict 

Q    And  just  so  that  I  am  clear,  the  reason  Y~   ^^Y   is 
tlfie  memorandum  addressed  through  Mr.  Frazier^ 

A    Normally,  in  the  normal  course  of  evehts|,  I  believe 
triis  would  have  gone  to  the  deputy.   I  believe /Mr i  Gerson  -- 
\had^  gone  to  the  deputy  and  stopped.   I  have  a/menfory   that 
person  wanted  everything  to  go  to  him. 

Now,  is  it  correct  to  say  tljat  through^  means 
Mr.  F'is;^z^er  should  receive  the  dolcument  prior  to  Mir.  Gerson? 

A    That  would  be  my  expectation,  yes. 

Q    Do  you  have  any  recollection  of  discussing  the 
substance  of  the  two-page  memorandum  with  Ms.  Westbrook? 

A    No  specific  memory  of  it.   It  was  --  we  might  have 
had  a  conversation,  but  it  was  fairly  clear  what  Mr.  Banks 
wanted,  and  I  think  this  memo  simply  reflects  what  he  said. 

Q    In  the  ordinary  course,  would  the  executive  office 


include  in  a  memorandum  such  as  this  a  recommendation? 

A    Might,  might  not.   It  looks  like  we  also  attached  a 


AliKi 


hole  bunch  of  stuff,    including  those  earner  argents 
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n 


I  thought^-ft^e  did  often.   I^taAjt  say  that  we  did  always, 
but  I  tl>erught  that  we  did,  and  I  note  tKere  is  not  one  here. 

And  do  you  know  of  any  reason  why\there  is  not  a 
recommend  a  ti,j0Tfon  this  particular 

A  /  I  have  no  memory  at  all.   If  iN^n  ag^in  speculate, 
'I  mea<i  basically  Mr.  Banks  was  looking  for  advice,  and 
guidance.   I  would  appreciate  and  respect  anyVlecision  of  the 
investigation.   I  would  appreciate  and  expect  t\hatl  any 
decision  of  investigation  indictment,  prosecution, | or 

declination  be  the  responsibility  of  the  Departiient  of 

\  I      \ 

Justice.   That's  basically:   Here,  guys,  tell  iijie  v^hat  you 

VhiVik. 

yQ    And  you  don't  recall,  as  you  sit  Jiere  £oday,  whether 

youXha'a  a  discussion  as  to  whether  the^^ecutiveV  of  f ice  for 

the  UfKitVl  States  Attorney  shouldfmake  some  sort  ol 

recommendation  to  Mr.  Gerson? 

A    You  know,  I  don't  recall  that,  and  -- 

Q    Do  you  have  any  recollection  of  any  particular 

portion  of  U.S.  Attorney  Banks'  letter  of  January  27,  1993, 

standing  out  in  your  mind  for  any  reason? 

A    No.   I  remember  just  --  I  do  renie^jiber  the  letter, 

nd  I  guess  I  remember  --  maybe  it's  that  gervtence.   I 


remember  basically  the  U.S.  attorney  saying:   Decide  this. 
Q    Did  you  form  any  opinion  as  to  the  reason  why  his 


tfetter  might  have  been  phrased  in  tne  way  it  is? 
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makes 

I  tr 
to  loo 
^that   way.   What 
have  asked  t 
/expedience,  did  you  think  th^ 
A    Absolutely,  I  do. 
thht  his  action,  or  her  acti( 
difiven  by  politics  ought  to  1 
Justice. 

^   Q     I  show  you  now  a  multi-page  document /Ba^es  stamps 
L4'575  through  and  including  580.   Have  you  ever  seen 
d(!^unvents  like  this  either  in  hard  copy  or/xin   co/nputers? 
\.  Fishman.   You  mean  of  this  aefieric  type 
MX. /Clark.   Yes.  I 


on  your 
ate  reason? 
s  a  concern 
ed  as 
tment  of 


II' 


Mi 


The  Witness.   I'm  not  --  I  mean  this  looks  like  it's 
part  --  it's  headed  "Correspondence  Tracking  System,  Justice 
Department."   I  don't  normally  --  I  don't  know  what  these 
are . 
-,  BY  MR.  CLARK: 

\  Q    Okay.   I  would  like  you  to  turn  t6i  page  577,  and  on 

t>t;e_right  side  underneath,  the  heading  "Emj^loyee  Name"? 

A    Uh-huh. 

Q    Do  you  see  about  the  sixth  entry  down  ^eorge 
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i  \ 


Mr.  Fishman.   Can  we  go  off  the  record? 

Mr.  Clark.   Sure. 

[Discussion  off  the  record.] 

BY  MR.  CLARK: 

Do  you  know  someone  named  Alan  Carver? 

Yes. 

Can  you  just  identify  Alan  Carfver  for  Xhe   record? 

Alan  Carver  worked  for  iperry  Mrn'''"''^  i  '"i  the  Fraud 

■-  I  think  in  the  Fraud  Section  of  the  Criminal 

Division. 

Q    Okay.   To  your  understanding,  was  he  an  attorney  or 

a  secretarial  person? 

A    Supervisor,  attorney  supervisor^  I  would  have  --  if 

you  had  asked  me,  I  would  have  said  he  wasNMr.  McDowell's 
\  \  \ 

deputy  or  second  or  third,  something  like  tihat. 


Section 


'J' 


Q    Would  you  turn  to  page  580,  underneath  "employee 
name"  again,  the  second  entry,  Audrey  Word.   Arey you  familiar 
y<^th  Ms.  Word?        '  ~ 
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A  I    oniyT^now   one   Audrey>-.a    don '  t    know    anybody   by 

Word.      y^now   there  was   an  Audrey  who  wbi^ked    in   the   Executive 
Offiq^  of   U.S.    Attorneys   who   handled   the   U/S.    Attorneys 


Bulletin. 
/ 

Q  /^  And  was  she  a  secretary 


t  is  not  this  Audrfey^  then  l\i  blank. 


The  one  I'm  talking  about  or  this  bne? 
Q     The  one  that  you  are  speaking  of 

A    She  had  started  as  a  secretary,  becauW  \    had  known 
hetr  earlier.   She  had  been,  I  think,  a  secretar^  in  one  of  the 
leadership  offices.   By  the  time  I  got  to  EOU,  is  i    say,  she 
\wa^  doing  this,  this  bulletin  function.        /   / 

\  Mr.  Fishman.   Just  by  way  of  information/  if/ you  are 
s^king  information  as  who  she  was,  I  can  ptovid*  it 
Mi\.  Clark.   At  a  later  time. 

fishman.   That's  fine.   I'm  going  i-r.  pT-r.,,H°  it  now 
on  the  record  here.   I  know  who  she  is  and  I  assume  where  she 
can  be  located. 

Mr.  Clark.   I  appreciate  it. 
BY  MR.  CLARK: 
„      Q     I'm  going  to  show  you  next  another  multi-page 
\   ^document  that  is  Bates  stamped  006675  thro\i\h  and  including 
;  0-^6^2,  and  it  appears  to  be  a  number  of  ddcu^ents  that  have 
'  been  stapled  together,  and  I  don't  know  by  whorti,  and  I  am  not 
j  making  any  representation  but  just  noting  as  a  fact  that  the 
;  form  they  are  being  given  to  you  are  that  they  are 
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consecutiveiy^umbered  and 
A  /"  Do  you  want  me  to 
'Q     The  very^op  page 
t<y  be  a  di^ef^te  document.   Have 
A/   I  think  I  have. 
/Q    Do  you  think  that  you 
Its^,  if  not  preparation,  th 


e  time  of 
June  8th  cf 


I    A     I  don't  know. 

Q    Do  you  recall  speaking  with  Deborah  W(festbrook  about 

'\  /   / 

a  recusal  matter  having  to  be  resubmitted  to  Doug^yas  Frazier? 

I  don't  specifically  recall  that. 

If  you  would  look  at  the  next  p^e,  th^e  page 

numb^rlsog  isn't  the  best,  but  it  app^arfs   to  be  Ofil^676,  and  I 

will  d^^^ribe  it  as  a  one-page  memorandum  wiLli  the' date  of 

March  19th,  1993,  stamped  upon  it.   It  is  a  memo  from  John 

Keeney  to  Douglas  Frazier.   Do  you  recall  seeing  this  document 

at  or  about  the  time  that  it  is  stamped,  March  19th? 

A    The  time  I'm  not  sure  about.   I  do  recall  seeing 

this  document. 

\  Q    Okay.   Outside  of  any  interview  With  the  Office  of 

^independent  Counsel,  do  you  recall  seeing  it?\ 

A    Yeah. 

Q    Can  you  tell  me  the  circumstances? 


I  --  I  can't,  but  in  my  mind,  my  memory,  the  Banks 
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memo  that  we,>were  looking  at  earli>i^nd  this  are  linked;  that 
came  u^v^this  came  back;  that  was  the  qu^tion;  this  was  the 


this  a  fairly  standard^d<icument  rn  recusal 

I  can't  tell  you.   I  just  --  you  kViow,  y  fairly 
n  what  --  maybe  I  can  tell  you  by  as\cind  in  what 


Q    Good.   Was  it  fairly  common  for  the  ExecJitive 
Office,  U.S.  Attorneys  --  for  U.S.  attorneys  to/ receive  copies 
imemoranda  with  written  decisions  on  whether/redusal  was 


My  sense  is  we  just  --  the  most^^andcitd  thing  was, 
we  approve  what  you  propos^d^n  terms  W  recusal, 
le  alternative,  the  second  most  staiiddiU  thing  was, 
you  know,  we  think  you  should  --  we  agree  that  there  should  be 
a  recusal;  we  are  going  to  recuse  it  to  the  Criminal  Division 
as  opposed  to  whatever  you  recommended.   Those  tended  to  be 
the  two  most  often  received  responses. 
1     Q    Do  you  have  any  recollection  ofr-discussing  whether 
\this  memorandum  should  be  delivered  to  anyone  in  the  U.S 
M^rney's  Office  in  the  Eastern  District  cif  "Arkansas? 

A    I  have  no  recollection  of  it,  but  I  dan  perfectly 
well  believe  I  would  have  done  it  or  talked  to  somebody  about 
/doing  it,  because  that's  the  decision.   I  mean,  this  was  what 
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U.S.  Attorney'-'Banks  was  looking  foi^-xhen  he  sent  up  his  memo, 
and  here^ou  see,  although  this  is  not  affinal  decision,  you 
will /recall  earlierI__saJLd__theDeputy  attormay  General's 
Office  makeg^'^he  decision,  but  it  cart~~4ook  for\advice  wherever 
iyt  chooses  and  often  looks  to  the  CriminalXDivislLon. 
/     ^his  appears  to  be  the  Criminal  DivisionVs  response  back 
to  the  Deputy  attorney  General's  Office  upon  aVequest  for 
advice,  because  it  goes  from  Jack  Keeney  who  is \the  acting 
he^id  of  Criminal  Division  to  Doug  Frazier  who  isi  in|  the 


deputy's  office,  and  it  basically  says,  you  know,  tihis  is  what 

we  \think  of  that  request;  we  don't  think  there  is  a  ground  for 

■\eciisal;  and,  further,  we  would  not  question  tme  decision  to 
dec  li  tie. 


documeni:   now. 


\Q  \      I'm  going  to   show  a   singlej;;;par5e 

A\^Are   you   done  with   that? ' 

Q    Yes.   And  I  will  identify  this  by,  lower-right-hand 

corner,  there  appear  "JJ0472."   I  would  just  ask  you  to  read 

through  that. 

A    Okay.   Other  than  they  spelled  my  name  wrong. 
Q    Having  had  an  opportunity  to  reet^  that,  do  you 

recall  the  conversation  that's  referred  tol 
V^^^A    No.   I'm  not  suggesting  there  wasn't,  a   conversation, 

I  just  don't  recall  it. 

Q    I  fully  appreciate  that.   I  will  show  ^  group  of 


documents  Bates  stamps  005073  through  and  including  005130. 


865 


07  3,  through 
quick 


hose  numbers 


I'll 


numbered  pages  and  it's  a  l^ge  gr^up  of 
docun 

CLARK: 
Q    Do  you  have  any  recollection  of  s( 
uments  in  the  period  October  to  November 

A    I  certainly  never  read  them.   If  they /wei/e  around 
the  office  in  that,  they  came  to  Donna.   I  coul^d  h^ve  seen 
hen».   I  don't  recall. 

Do  you  have  any  recollection  of  ddfscus^ing  the 
docihnei^^s  with  anyone? 

a\^  (Witness  shook  head  fr^ra  sirlP  to  fiidf ,  ) 
Q    Do  you  have  any  recollection  of  sending  copies  of 
the  documents  to  anyone  outside  the  Executive  Office  for  U.S. 
Attorneys? 

A    I  just  would  have  no  —  I  can  —  no,  I  don't,  and  I 
don't  have  any  --  I  can't  come  up  with  a  i^ason  why  I  would 
ave  read  them. 
^^^  Q    That  wasn't  my  precise  question. 


A    I  understand.   I  don't  have  a  recoll^tion  of 
reading  them  or  sending  them  to  someone. 


All  right.   Showing  you  now  a  document,  two  pages. 
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which  is  a  an«-page  letter  and  it 
k  of  the  letter,  doxyou  recall  seeing 
bout  the  date  that  app^rs  on  it,  October 


11  having  any  discussio\s  wi^h  anyone 
f  this  letter? 

ted  to  go  back  just  very  quijck^y.  Donna 
Hehneman,  ethics  program  manager? 
That  sounds  right. 

Is  that  what  you  recall  her  title  td  be^ 
I  don't  think  I  --  it  was  in  the/ethic?  area. 
Ethix^s 'program  manager  is  perfectly  weil  within  ^e  compass  of 
what  ifcv might  have  been.   I  think  '.Deborah  promoted  her  up  and 
gave  her  that  title. 

Q    Showing  you  now  a  two-page  document,  007  358  and 
7359,  a*-  the  very  beginning  of  the  synopsis  it  makes  reference 
to  an  urgent  report  dated  October  28th,  1993. 

,     A    Which  the  Criminal  Division  prepared  and  forwarded. 
1     Q    Okay.   Have  you  ever  seen  any  sucnv document? 

A    I  have  no  recollection  of  ever  halving  seen  such  a 


i  document . 

i      Q    Is  this  something  that  would  have  been\--  well, 
Withdrawn. 
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eeing  this  do&tHnent  itself  at  or  about 


at  that  time  a  pT>iicy  thatXthe  Executive 
tates  Attorneys  would  De  copied  on  urgent 

S.  attorney  offices? 
by  the  Criminal  Division? 


No. 


I'm 


I'm  not  certain  of  this,  but 


—  I  don't 


recall  seeing  that,  and  unless  --  unless  either  Ith^  Attorney 

i  /   / 

leral  or  the  deputy  directed  it  or  Criminal  had  /such  a 

)lli,cy,  I  just  don't  know  that  there  existed  cSne, 

Showing  you  now  a  single  page  of /handwritten  notes, 

^o  you  recognize  the  document?^ 

No. 


Do  you  recognize  the  handwriting? 

No. 

You  see  the  name  Deb  Smith? 

Yes. 

Do  you  know  any  such  person? 

Not  offhand,  no. 

Showing  you  next  a  four-page  docuinekt.  Bates  stamped 


007380  through  7383. 
A    Yes,  sir. 


Did  you  ever  see  a  copy  of  this  at  or  about  November 
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ing  to  for 


i,  1993? 

A  /Not  that. 
yQ  Can  you  just  indi 

the'  record? 

A  /  I'm  sorry.   The  documen 
/and  which  appears  to  be  a  memo  from 
/  the/Fraud  Section  to  Jo  Ann 

'   Q    That's  the  only  page  that  you  were  re^erriing  to? 
'   A    Yes.   The  remainder,  the  attachments  Ipoki  like  what 
.  we  call  the  blue  sheet  for  implementing  recusals  in  the  U.S. 


\ 
Att,orneys  Manual. 


\ 


Now,  according  to  this  covering  memorandum,  which 


toDowe  1 1  ■ 


appeaVs  to  be  authored  from  its  face  by  Gepald  Mc 
\a\   Uh-huh. 

Q  \y/At  the  large  meeting  in  Mr-, — HGyrnQnu's  ulfice,  you 
stated  that  the  appropriate  practice  is  to  appoint  another 
U.S.  attorney  in  the  case  of  recusal.   Do  you  recall, 
subsequent  to  the  large  meeting  in  Mr.  Heymann's  office,  being 
told  by  anybody  that  your  statement  of  the  appropriate 
-^practice  was  either  wrong  or  not  in  accorctp^ith  the  blue 
sheet? 

\^^  A    No.   And  remember  his  --  this  is^eI^ry's 
characterization  of  what  I  said,  but  it's  close\^  If  I  did 
speak  to  it  at  all,  I  don't  remember  speaking  to\it,  but  I 
ijdght  well  have  because  that's  exactly  what  I  believed  then 
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and   still   be 
practic^^hat   EOUSA 
and   fe'ended   to   recomme 


And    I    thirik^  said   earlier   the 
nd   the   U.S.    attorneys    tended   to   prefer 
nd  was    that   the    first   place   one   looked   on 


a  Recusal  wpts^o  a   neighboring  U.S /Attorney. 

/ 
/  Q  /     In  occasions   after  November   3rdN?f    199^    -- 

/with<^awn. 

Were  there  recusals  that  occurred,  that  y^u  clpn  recall, 

sujbsequent  to  November  3,  1993? 

i   A    Sure. 

>   i   Q    Do  you  recall  whether  there  was  a  sta^dajpdized 

.practice  as  to  who  would  assume  responsibility 

Vheire  recusal  occurred? 

I  think  if  you  --  you  know. 


matters 


singleVnstance?      No.      I    think   if 
>  woul^/Eii 


er  a  specific 

k  and  look, 

we  wouKl/find  that  EOUSA  frequently,  oftuii,  almuijf^ always  -- 

very  often  recommended  recusal  to  the  neighboring  U.S. 

attorney  before  it  recommended  that  the  matter  come  back  to 

Washington. 

Q    So  as  far  as  you  know,  you  were  never  informed  that 

r-that  practice  was  --  should  no  longer  be  frallowed? 

Mr.  Fishman.   Are  you  assuming  that  tnere  is  an 
\  )  \ 

a^umption?   Your  question  that  I'm  not  sur^fe  is  part 

Mr.  Clark.   Let  me  rephrase  it. 

BY  MR.  CLARK: 

/    Q     Is  it  your  testimony,  Mr.  Moscato,  that  after 
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recusal  situat4pns,  your  office  followed 
nerally  speaking,  a«  it  had  prior  to 


recommending? 

Regarding  recommending. 

mean  what  you've  got  hereXis 

recommendation  from  a  Criminal  Division  section\ chief  that  the 

j  assistant  attorney  general  --  that  the  recusal  tlo  tihe 

i    ' 

\   assistant  attorney  general  rather  than  neighboring iu.S . 

torney  have  become  the  norm.   That  is  far  from  tnen  becoming 

^et^led  departmental  policy. 

BY  MR.  CLARK: 

Q\   Did  you  participate  in  any  di^ussions  While  you 

were  d\re>:tor  and  after  November  jrd  as  tn  Hh°th?r '<-hfit  should 

become  the  norm? 

A    As  I  think  I've  said  earlier,  there  was  a  period  of 

time,  I  believe  after  Mr.  Heymann's  departure,  when  Ms.  Harris 

became  the  acting  deputy  attorney  general  and,  perhaps  as  a 

„result  of  this  set  of  events,  I  don't  knowi,  took  a  greater 

I  Interest  in  recusals  than  had  theretofore  t^epn   the  case,  and 

iring  that  period  of  time  and  subsequent,  la  far  greater 


<»^ii 


number  of  recusals  started  to  go  to  the  Criminayl  Division  than 
had  theretofore  been  the  case. 


I  don't  remember  a  formal  change  in  the  policy,  but  the 
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be   somewh 
now    I 'm  specula 
evidently  agreed 
re^^ommendat 

recall    e 
'your/recommendations    -- 

I "m  sorry, 
in  your  recotiunendat 


as  such  -■ 


hould  in 


he  --  a 


substitute  U.S.  attorneys  office  and  a  department  jwithin  main 
Jqstice  that  should  be  considered? 


\ 


/ 
I  may  have  answered  you  too  quickly.  /  TtVat  rings  a 


^ell.   There  was  some  discussions  around  that/  l/ don't  know 
t\at\we  ever  formally  changed  policy,  but  l/thinJt  we  did  open 
up  ^id\start  to  look  at  alternatlves^^^a^roader  l^nge  of 
alterrt^tpves,  including  the  apprnpr-iai-o  i^g^i  division,  but 
EOUSA  I  think  continued  to  prefer  to  see  the  cases  remain  with 
the  U.S.  attorneys. 

Q    Can  you  recall  who  participated  in  any  of  these 
discussions? 

A    No.   And  Dave  Margolis  was  handling  recusals.   Folks 


lin  the  Criminal  Division.   Mary  Frances  --Ahat  may  be  wrong, 
tvorget  that.   I  can't  --  I  think  we  did  end  uto  talking  about 
the  kind  of  broader  range  that  you  suggest,  butv  I  want  to 
know  --  I  think  --  my  own  view  that  comes  not  out  of  any 


[Response  to  Whitewater  events,  I  think  it  comes  out  of  a 
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rtment 
sions  in  the 


you  may 
1  pull  and 
ices  and  the 

reflective 

df    the 


1   a   U.S. 
■jtave  scMBfe  degree  of    familiari 
/tug  %riat  occurs   between   the 
legal   divisions    in  Washington.       I    think    i 
of I  that   than   anything   else. 

Q    Can  you  --do  you  have  any  reco 
period  of  time  that  these  discussions  con 

\   Mr.  Fishman.   Let  me  --  can  we  go  off  the  ^tec^rd  a 
5ec6nd? 

'Discussion  off  the  record.] 
.Mf\  Clark.   My  previous  question^,.»trands .   Ar^  you 
instrubt^g  the  witness  not  to  anawex^ 

Mr.  Fishman.  No.  First  of  all,  I  don't  remember  what 
the  question  is  exactly,  so  we  are  going  to  have  to  read  it 
back.   Well,  why  don't  we  do  that  now. 

(The  reporter  read  back  as  requested.) 

Mr.  Fishman.   Let  me  consult  with  the-^witness  for  a 


[Discussion  off  the  record.] 


Mr.  Fishman.   Having  had  an  opportunity  toXdiscuss  this 
matter  with  the  witness  and  believing  that  givenXwhat  his 
^swer  will  be  we  will  not  be  treading  too  deeply  into  the 
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ion  of  weeks 


A    Weeks,  not  months,  and  not  constantly/. 
Again  --  and  I  should  --  perhaps  you  may  be  ^ired  of 
ring  the  words  "trying  to  clarify,"  but  I/Wil^/.   The  issue 
hdreXwas  not  whether  the  Criminal  Divisiop/woulc/  be  consulted 
on  Wctisals,  because  I  think  historically  the  Criminal 

DivisitK}/has  always  been  consulted  on  recusals; The  issue  was 

the  degree  to  which  the  recusal  decision  would  in  the  end 
result  in  a  recusal  going  to  the  Criminal  Division  as  opposed 
to  a  neighboring  U.S.  attorney  office,  and  I  think  Ms.  Harris 
felt  that  maybe  the  Criminal  Division  was  the  more  --  was  a 
, more  appropriate  place  for  recusals  institutionally  than  the 
Ueighboring  U.S.  Attorney's  Office,  and  it\\as  on  that  axis 
tshat  that  --  we  talk  about  discussions;  I  jhayvhave  had  one  or 
two;  I'm  not  talking  about  a  long  string  of  th\^m. 

Q    I  fully  appreciate,  and,  again,  just  tto  make  sure 
that  we  are  all  clear,  after  this  period  it's  your 
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Executive  Crf-f4ce  for  the  United  States 
s  former  practice, ^generally  speaking? 
hard  to  answer.   We  mayy have  included  an 
t  of  recommend^^ons  in  response.   I  just 
ought  about  doing  tn^ .   Whether  we 
const^tutionaliy  did  it  or  not  I  don't  know  A  You\  would  have 
to  «to  back  and  look  at  the  memos.   You  are  hol«Jing\  one  I've 
signed. 

Q     I'm  going  to  show  you  a  two-page  docunkenti,  00192  and 
193.   My  first  question  is  whether  you  have  seei^  tijiat   document 
\ before . 

A    No,  I  don't  recall  this  document  at/all 

Thanks . 
Shewing  you  now  just  000210,  jusj^^hat  one  ^ge,  which  is 

a  sign&^/Copy  of  the  memo  from  ym;  t"  Mr, Hoymann/  '  the  date 

appears  to  be  December  22nd  -- 
A    Date  of  the  memo. 

Q    The  date  that  it  was  signed  off  on,  and  that  appears 
to  be  Mr.  Margolis's  signature  on  behalf  of  Mr.  Heymann? 
A    That's  right 


n 


Is  a  three-week  turnaround  on  a 


o  like  this,  in 


ymir  ( 


experience 


A    Not  --  I'm  sorry. 

Q    Is  it  a  long  period  of  time?   Is  it  anXappropriate 


Jeriod  of  time  compared  with  others  you  have  seen^ 
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Mr.  FisJ 


Can  we  break 


the  compound  question? 


Mjx  Clark.   Certainly. 

BY  MR.  CLARK: 
Q    ^JMs  memorandum  was  signe^-^jff  on  2l\days  after  it 
^as  da^.   In  your  experience,  relativeXo  oth^  memoranda  of 
/a  similar  sort  that  were  prepared  by  your  oXiceA  is  21  days  a 
j    shott  period  of  time?  \    i 

/   ^     ^^'^  ""  the  concern  I  have  here  is  "o^  al similar 
sc^rt."   There  are  probably  not  very  many  such  mimoranda 
involving  sentences  that  recite  Presidential  iniollement.   In 
',  th'^  scheme  of  things,  this  is  probably  a  littlJ  Iq/nger  than 
\nonrial,  not  a  longer  than  normal,  and,  as  I  s/id,/most  of 
tKos^  didn't  involve  words  like  "Mr.  Clint/^ and/his  wife  may 
hava,  some  knowledge." 

If  it  were  a  matter  involving,  say,  a  State 
politician,  would  you  expect  that  the  turnaround  time  would  be 
shorter? 

A    Boy,  that's  making  a  really  fine-graded  suggestion 
or  drawing  a  finely-graded  inference.   Any  public  figure  is 
.going  to  make  the  Department  stop  and  look.   There  may  be. 
Obviously  the  President  is  sui  generis  in  \L  system,  but  you 
A^talking  about  a  State  court  judge  or  ajst^te  court 
official  or  a  State  government  official.   FolkSy are  going  to 
stop  and  look  at  that, 


Q    Showing  you  now  a  document  Bates  stamped  006595, 
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question  is,  dd~-^ypu  recognize  that 


*ill  just  note  Tt^c^the  recd«;-d  that  the  name 
to  be  Tony  has  been  ftaridwri^ten  on  it? 
:  looks  like  the  name  Toirj 
know  whether  that  was  addr^sseVi  to  you? 
/   Mr.  Fishman.   I'm  sorry,  do  you  have  the  documents  to 
which  it  was  attached  when  it  was  produced  to  the  qommittee? 
i   Mr.  Clark.   I  have  --  I  have  other  documents. 


\       \ 


\ 


Mr.  Fishman.   For  the  record,  my  --  our  inaex/  reflects 


hat  that  was  item  number  46  in  our  productioii  and  was  the 
s^KTorvd  page  of  a  76-page  or  a  77-page  document,  /it  was 
soma^hl^g  that  was  produced  as  part  o|,--a  package ;y  and  perhaps 
it  micft^t  >qive  him  some  context. 

Mr.  Clark.   Well,  I  will  represent  for  the  record  that 
documents  that  were  put  in  the  public  record  with  Mr.  Leach's 
March  24th,  1994,  statement  on  the  Floor  of  the  House  were 
associated  with  this  particular  piece  of  paper. 

BY  MR.  CLARK:  ^ 

\  Q  Does  seeing  this  refresh  your  refcallection  that 

Someone  gave  to  you  documents  connected  with  Mr.  Leach's 


statement? 

A    I'm  sorry,  I  just  don't  recognize  it  o\   remember 


xc 
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Mr.  Fish 

documen^B^nly  rel 

/ 
statement  or  --  I 

don't  reall 


to  our 
I  coihmlttee,  this  single  page,  006595,  was  accompanied  by  --  and 

I  jdon't  know  if  they  were  stapled  together  or  merely 
^  coinsecutively  numbered  --  a  substantial  number  cDf  (documents 
\  th^t  were  documents  which  were  placed  in  the  publii:  record  by 
Mr.\^Leach  in  connection  with  his  March  24th,  ps\l   statement 
tKe  Floor  of  the  House,  and  so  my  questix^  is/  do  you  have 


anyXxeb^l  lection  that  someone  --  thatarfyone  gav^  you  a 

packagis 

this? 

A     No. 

Q    Showing  you  now  a  two-page  document,  006584  and  85, 

which  on  the  top  of  the  first  page  it  is  headed  "Chronology," 

,have  you  ever  seen  that  document  before? 

A    Yeah,  I  think  I  have. 

Q  Do   you   know   in  what   context   you   siavX  it? 


A    I  remember  seeing  it. 

Q    Do  you  know  who  the  author  of  that  document  is? 


:yii 


It  would  be  a  guess.  \   would  --  it  you  want  me  to 
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answer,    I    wojiJrd  guess   Deborah  Westbrpok. 

Q  Z'   What's  the  basis  for  your  guess^ 

"A    The  --  maybe  I  just  ought  to  pull\|.t  back.   I  don't 
know. 

/    Q //  Do  you  have  a  recollection  of  a^ing  M^ .  Westbrook 
'to  pi/epare  a  document  similar  to  this? 

Yeah,  but  I'm  trying  to  remember  why\and\  for  what 
purpose.   I  do  have  that  recollection,  but  whether  lit  was 
siJmply  to  brief  the  deputy's  office  or  for  some  |otl|er  purpose 
I  idon  '  t  recall . 

^   ,   Q    Do  you  remember  anything  else  conceriying^  the 
?retearation  of  this  document? 
For  instance? 

Q\   Well,  can  you  recall  the  tjjn^  at  which  ^ou  may  have 
asked  M?/  Westbrook  to  prepare  suah  a  document?" 

A    Just  from  the  dates,  it's  after  November  of  '93, 
but,  no,  I'm  sorry.   I  do  recall  it,  and  I  do  think  I  did  ask 
her  to  prepare  it,  but  whether  it  was  just  to  bring  me  up  to 
date  or  for  another  purpose,  I  don't  know,  or  to  -- 

Q    And  as  you  sit  here,  you  can't  jrecall  at  this  time 
any  reason  why  you  would  have  made  that  request? 
V^^^A    Well,  I  can  speculate  on  reasonsJ  Vm  just  --  you 
know,  the  recusal  --  I'm  sorry. 

Q    Okay.   Before  you  speculate,  you  have  rVo  firm 

) 

Recollection  -- 
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Let's  leave  it  at  t 


Mr.  Flshman.   Off  the  record. 
[Discussion  off  the  record.] 
I         BY  MR.  CLARK: 

Q     I'm  going  to  show  you  three  pages  conpecitively 
'^numbered  006586  through  6588,  and  they  appear  t/o  t/e  separate 
handwritten  documents,  and  I  will  just  ask  y96  if/ you 
recognize  any  or  all. 
\  a\   No  . 

Q\/  Do  you  recognize  any  of  the  liaiidwiiLliig?-'  I  know 
that  there  are  a  number  of  different  handwritings. 
A    Yes. 

Q    I  think  you  are  referring  to  the  last  page,  006588? 
A    Right. 

Q    And  there  appear  to  be  at  least rtwo  different  types 
;of  handwriting  on  there.   Would  you  agree  i^\th  that? 


Q    Okay.   I  think  you  were  pointing  to  t\he  top  two 
entries  which  appear  to  be  in  a  darker  ink?     \ 
A    That's  correct. 
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meeting   in 


\matters? 

A  No.      Public    Integi 

tH^   deputy's   office. 

q\      You   are   referring   to   the   No\feifiber   3rd  iHeeting? 

A\  y>  Is    that   the  date,    Novemliex_lrd2 Yes, — but   other   than 

that. 

Mr.  Clark.   Just  give  me  one  second. 

[Discussion  off  the  record.] 
BY  MR.  CLARK: 

Q    Mr.  Moscato,  you  will  have  an  opportunity  to  review 
the  transcript  and  make  any  changes  that  youv  deem  appropriate, 
tK^t  as  you  sit  here- now,  is  there  anything  jthat  you  can  think 
of  now  that,  maybe  on  the  basis  of  our  entire  discussion,  you 
would  like  to  clarify  or  change? 
No. 
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Mr.  ClacJe-TFair  enough 
questiop^   I  would  like  to 

/[Discussion  off  the  record 
/   (Reces 


no  further 
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RPTS  WHALEN 
DCMN  QU 


ERO 


jcato,  I  just  happ^Tv^ant  to  6hank  you  on 
/fehalf  yi   the  Minority  Members  of  the  contmitteeXfor  coming 
/before  us  today  and  taking  time  out  of  your\cheayie  to  answer 
the/questions  as  honestly  as  you  can  on  the  Wn\j.tev^ter  Madison 
investigation.   I  appreciate  it, 

th^  standards 
ce  Department 


3ii  tl 


I  first  have  some  questions  that  relate  to 
oi^  the  traditional  process  under  which  the  Just' 

iews  criminal  referrals,  which  is  the  standard  ^document 
ha^  the  RTC  Resolution  Trust  Corporation  procauces  to  the  U.S. 
ai^si^tant  --  to  the  U.S.  Attorneys  Office  yn   the^tr  respective 
disXri^t. 

is  --  if  a  criminal  ref grraT  Is  ip  f^r-*^    ^-oforT-gd  to 
the  Department  of  Justice  for  prosecutorial  determinations, 
what  is  the  normal  process,  standard  process  under  which  that 
referral  is  reviewed? 

A    That  will,  as  will  so  many  of  these  questions, 
depend.   A  very  large  percentage  of  cases  ao  directly  to  the 
U.S.  Attorney's  Office,  where  they  are  reviewed  for 


rosecuting  merit  based  upon  the  documents,]  the  evidence,  the 


E^ros 

way  the  agency  was  able  to  put  the  case  together;  whether  the 

assistants  and  their  supervisors  think  there  is  ^  case  with 


rferit.   And  if  they  do  and  they  consider  the  case  to  be 
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important,  they'Tnove  forwa 

Wereyou  looking  for 
because  in  a  very  large  perc 

Q    Ti^Bte   is  no  stand 
^epartm^t  adheres  to  revi 
/from^he  U.S.  Attorney's  0 
A    Well,  again,  the 


-  let  me 


Let  me  clarify  my  questj 
Okay. 

If  the  U.S.  Attorney  refers  prosecutcvriai 
Ij^nf^mation  to  the  Department  of  Justice  for  /prosecutorial 
nination,  is  there  a  standard  process^der /which  the 

;nt  reviews  that  information? 
MV.  ^ishman.   Can  we  go  off  tjhe  rprnrd  for  a  oecond? 
[Discussion  off  the  record.] 

BY  MS.  GARCIA: 
Q    On  th«^  record. 

A    It  generally  doesn't  happen  that  way.   The  case  is 
^referred  to  the  U.S.  Attorney.   The  U.S.  Attorney  makes  the 
lecision  as  to  whether  to  proceed  or  not.  \i^  he  or  she 
^cldes  to  go  forward,  the  case  proceeds. 

Q    Is  there  a  certain  division  within  th^  Department 
that  reviews  that  information? 


As  a  matter  of  course,  no, 
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name    that 


onunendaljtioh    is   made   by 
tl|ie   Department   of   Justice   to   --    on  whether   to   p):os0cute   or   to 
decline   -- 

A  No. 

Q    --  information  prov 
No. 

Q\   Is  there  a  standard  lengttKrf  time  thaK  the  Justice 
Departmeilt  adheres  to  in  reviewing  piub«i_uLUIidI  iTnformation 
referred  to  it  by  a  U.S.  Attorney's  Office? 

A    No.   Again  that  goes  back  to  there  is  no  standard 
process . 

Q    Right. 

^      Can  you  describe  to  me  or  impart  anyvicnowledge  to  me  as 

1  \\ 

ito   how   long   the   Department   may   take    in   reviewing  prosecutorial 

mfprmation  provided   to   it    from   a   U.S.    Attprrv^y's   office? 

Mr.  Fishman.   For  what  purpose? 

Ms .  Garcia .   To  make  a  recommendation  to  th\ 


/U.S.  Attorney's  Office  on  whether  to  prosecute  or  decline, 
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The  Wit 


Tmal  course 


Co^ld  it  take  up  to 
Mr.  Fishman. 
\  iniformation  are  you  talking  about? 

MS.  Garcia.   Let  me  set  forth  a  scenario. 
BY  MS.  GARCIA: 

If  a  U.S.  Attorney's  office  provides  prosecutorial 
inf(^at;^on  in  the  form  of  a  criminai^^^c^erral  tdythe 
Departih^jrt  of  Justice  to  review,  roquosting  that  Llie 
Department  in  its  review  make  a  recommendation  to  the 
U.S.  Attorneys  Office  as  to  whether  to  prosecute  or  decline 
that  referral,  what  is  a  normal  average  length  of  time  that  it 
would  take  the  Department  to  review  that  information  and  make 
-the  recommendation? 

\     ^    ^  think  that  happens  to  the  exter\t\that  it  happens 
at^^^lj^o  rarely  that  there  is  no  norm. 

Q    Could  you  give  me  a  general  amount  of\  time,  three 
months,  two  years?   Is  there  a  general  amount  ofXtime? 

It's  very  hard.   Because  were  that  to  happen,  it 
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ordinary.   rE>v*mild  be  a  situation  in 
to  reach  for  a  situ^ion  in  which  that 


lypothesize  for  a  minutev^ A  U . S . ^Attorney ' s 
jume  a  smaller  one,  might  de^de  tnat  it  '  id  a 
complicated  fact  pattern  in  front  of\t,  An  terms  of 
Lnging  of  an  environmental  suit  in  the  criminal  area, 
arid  might  call  the  Environment  Division  and  asW  for  its 

1  .  [ 

opinion,  it's  notion,  its  guidance,  that  kind  oc  thing. 

1    The  length  of  time  that  might  take  would  diepeiTid  entirely 

on\  the  facts  of  the  situation,  so  each  of  them/wo^ld  tend  to 

:  ^ui  generis  to  the  extent  that  it  does  hapfen /and  they 

disn'V  happen  very  often,  if  at  all.   There/is  a  /lot  of  back 

andXfoKth  between  legal  divisions  in,,fefie  United  states 

AttornsY^  offices,  but  very  little-,^ — if  any, — on  the'  guestion  of 

whether  to  bring  the  case  or  not. 

Q    Let's  stick  to  those  few  incidences  in  which  the 

Department  has  to  review  a  case  and  make  the  determination  or 

the  recommendation,  I  should  say,  to  decline  to  prosecute  a 

criminal  referral. 

\  What  types  of  --  strike  that. 

\^^  Can  you  describe  to  me  what  inf ormaticin  \in  the  referral 

or  in  prosecutorial  information  provided  to  the  Department 

from  the  U.S.  Attorney's  Office  might  cause  a  de^ay  in  the 


/review  of  that  information?   Not  so  much  a  delay,  but  a 


u 
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greater  lengy^-^ 

A  /  I'm  grappling  wit 
leas^,  to  my  knowledge,  I  d 
on 


inptance?  ■ 

Q    Let  me  refer  you  to  a  document  006674  1   It's  page  2 

j 
■  of:  Charles  Banks'  letter  to  the  FBI,  I  believe, /Tom  Pettus, 

\  and  on  October  16th  of  1992.   It  was  then  forwarded  to  the 

department  through  Donna  Henneman  on  January  2^7 th/ of  1993. 

Pck^gey  of  the  letter,  the  relevant  part  in/quotes   "I  would 

appreciate  and  expect  that  any  decisipnTof  investigation, 

indicthieijt  ,      prosecution    or    Hpf'l  i  nj»t- i  nn     ho     thn     T-r>cp<Kng  i  hi  1  i  t-y 

of  the  Department  of  Justice." 

Is  it  often  that  this  is  --  that  a  U.S.  Attorney  leaves 
this  Department  or  refers  --  strike  that. 

Is  it  often  the  case  that  a  U.S.  Attorney  refers  a 
f— decision  to  the  Department  of  Justice,  a  decision  of  this 


nature? 

\ 


Well,  and  —  A,  no.   I  think.   And  B,  I  think  the 


predicate  is  the  sentence  that  leads  the  paragraph  immediately 


above,  because  I  think  what  Banks  is  really  sayipg  here  is,  I 


i,, 


Relieve   this   office   has    a   conflict   of    interest   and   that   makes 
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what  you  are  sayiTna  now.  But  I  think  this  is 
memo  and  then  basicalrv  a  very  broad  sort  of 
Departmentto  do,  in  essence,  what  it  thinks 


5  not  seen  this  usage  in  any  otner  circumstance, 
is  what  caught  everybody's  eye.  \  donyt  know. 
Attorneys  generally  happily  move  on  theirXowii  accord  and 
t  going  back  to  the  Department  institutionlfill^ 
Q    So  your  interpretation  of  Mr.  Banks'  letter, 
forwarded  to  the  Department  of  Justice  on  the  27th/  of  January, 
is\  that  it  was  a  request  for  recusal  and  then  a  later  request 

ave  the  Department  determine  prosecutorial  --/  the 
pii^psecutorial  merit  of  the  '92  criminal  referral/ generated  by 
theXpTC? 

A\/  We're  trying  to  hang  a  label  on  a  douumtiiit  here,  but 
yeah,  and  I  know  Jack  Keeney,  basically  his  response  back  to 
the  Deputy's  Office  answered  both  of  those  questions. 
Essentially  said,  no,  I  don't  see  your  ground  for  recusal  and, 
yeah,  they  can  decline  if  they  want  to.   That's  within  the 
r-|  range  of  alternatives.   Acceptable  alternatives.   So  it's 

C--  I  guess  if  you're  asking  is  this  a\  Standard  kind  of 
(St  from  the  U.S.  Attorney,  my  answer, iba^ed  on  my  almost 
two  years  there,  is  no,  it's  not.   At  least  not^  the  second 
part  of  it. 


Mr.  Moscato,  I  first  have  to  say  I  apologize  for  -- 
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nowledge  of  the 
colleague ' s , 
does  in  this 


describe  for  me  the  normal  length  of  time  th^  tYi/e   Department 


'\   \ 


or,  tKe  standard  procedure  under  which  the  department  goes  in 
revi^w^g  a  recusal  request? 

A\/  Yes.   The  request  comes  in  from  the  U. 3 .Attorney ' s 
Office  and  it  generally  cites  a  real  conflict  of  interest  or 
at  least  a  publicly  perceived  conflict  of  interest,  and 
identifies  that  conflict  as  either  residing  with  the 
U.S.  Attorney  or  with  some  significant  portion  of  --  some 
significant  individual  or  portion  of  the  organization  and 
makes  a  recommendation  as  to  where  the  recykal  should  be  made 
fc<?^;^  Who  should,  in  fact,  take  the  case  if /that's  agreed. 

That  comes  to  us,  us  being,  in  this  case,\the  Executive 
Office  for  United  States  Attorneys,  which  takes  Vhat,  there  is 


/often  discussion  between  the  counsel's  office  and  the 
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Lee  about  the  specifics  of  the  request. 

There  is  a  memo  plcKjed  upon  it  from  me  to 
saying  this  is  the  requ^t.  This  is  what 
a  decision,  and  tftat  goes  upvto  the  Deputy's 
^cided  in  the  Deputy '  s  suffice, 
Dffice  has  the  option  as  well,  Vformally  or 
does  I  think  both,  to  seekVounsel  guidance 
:e  legal  division,  from  anybody  pise,  you 
:o  --  it  could  come  back  to  us  and  sometimes 
talk  to  the  district  itself.  Basically  whoever/  is/ making  that 
decision  in  the  Deputy's  Office  is  looking  to  whatever  sources 
of  information  are  available  and  they  will  r^nde^  a  final 
deicikion. 

\  q\   Is  there  a  standard  amount,,©^  time  tha\  that  process 
takes?\/ 

A    No.   It  is  --  no. 

Q    What  may  increase  the  length  of  time  In  that  process 
going  forward? 

A    The  degree  of  factual  difficulty.   The  degree  of 
",  perhaps  legal  difficulty  in  the  case;  periiaps  the  degree  of 

i  1  w 

^uncertainty  about  the  conflict  whether  it  iLs  real,  whether  it 
perceived;  how  much  it's  perceived.   Weyscart  with  an 


underlying  premise,  I  think,  that  recusal  is  an  extraordinary 
act  rather  than  an  ordinary  one,  simply  because \the 


. S.  Attorneys  are  there  to  prosecute  the  cases  in  the 
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business  of  tJie^nited  States.  ~"~S«they  ought  to  do  that  and 
we  shou^^only  agree  to  recusal  in  extraordinary  cases  where 
there' is  a  reai  or  apparent  conflict,  so  wd\ start  with  sort  of 

present  the 
that  can 


ould  take 
re  in 

j  Washington,  a  neighboring  U.S.  Attorney,  or  whethei:  you  might 

I    I  I   [ 

I  ji^st  perhaps  recuse  the  U.S.  Attorney  and  let  the  (first 

\  assistant  handle  it,  and  that  has  been  done.   So  l/here  are  a 

"^number  of  factors.   And  finally  in  an  of fice  ;worl0Load,  just 

general  workload,  either  in  the  U.S.  Attorney's  Office,  the 

Exe\ut\ye  Office  or  the  Deputy's  Offipe^can  slowX^it  down. 

Do  you  -- 

A    We  don't  like  that  as  an  institution,  but  -- 

Q    Do  you  recall  when  you  first  received  Mr.  Banks' 

request  for  recusal? 

A    I  am  better  informed  than  I  was  earlier  today. 

Obviously,  somewhere  in  the  February  time  frame, 

1  January-February  time  frame,  but  that's  aDout  it. 

\     Q    Can  you  describe  to  me  what  was  happening  in  the 


Department,  the  overall  reorganization  of  the  Department  at 
that  time?  \ 


We  were  in  a  difficult  period  of  stasis.   Ms.  Baird 
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Led,  nominated,  TreKl  had  difficulty,  and  I 
'm  not  even  going  to  say  wmare  the  nomination  was, 
n't  remember  at  that  time,  but^r.  Gerson,  who  had 
been  a  holdpv^  from  the  previous  "^dministratXon,  had  been 
nade  Ac;ting  Attorney  General,  and  the  pebiod  lehgthened  out 
at  was  a  difficult,  I  think,  situation  \for  nira  and  for 
the' Department .   We  were  just  sort  of  the  waitdnglfor  the 
shoes  to  drop,  people  to  be  selected,  that  kina  ofl  thing. 

Q    Would  it  be  out  of  the  ordinary  for  tne  Department 
during  that  type  of  circumstance  and  period  to  make  decisions 
that  would  have  direct  impact  possibly  on  the  (jitt^ce   of  the 
\whAte  House  --  Office  of  the  President? 

A    There's  an  interesting  balance  t^t  I  /think  every  -- 
wheHihet:  it's  the  Department  of  Justic^'^r  any  inytitution 
that'S\ii»  transition  makes,  and  that  Ls  Mhon  yr^n  mUvo   serious 
big  decisions,  you  tend  to  want  to  make  them  with  first  line 
folks  there,  and  when  you're  in  transition  —  I  don't  want  to 
call  it  a  sort  of  a  maintenance  operation,  because,  frankly, 
the  men  and  women  who  functioned  as  interim  United  States 
_  Attorneys  throughout  much  of  1993  in  most^istricts  did  a 
I  wonderful  job. 

They  were  long-term  career  people.   Trie^ stepped  up  and 


they  were  great.   But  I  think  it  is  also  humanXto  say,  well, 
you've  got  a  major  and  critical  decision,  you  want  the 
residential  appointees  in  place,  you  want  the  real  players  in 
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place,  so  my  s€lTse  is  decisions  tlt*t^  had  to  be  made  got  made, 

Decision^that  could  be  deferred,  if  th^e  was  some  sort  of 

pend^g  resolution  out  there  that  wasn't  foi?^ver,  were  held 

wafting.   Ygir^ort  the  make  decisidits^that  sai\|  I  can  live 

with  thi^  for  another  week  or  two,  if  I  h"S^/e  to,\so  we  will 


/know  ^ore  where  we  are  going  to  be 


And  I  think  that's  just  the  nature  of  lar^e 
institutions.   And  I  think  that  happened  for  us\as|well, 
throughout  much  of  '93, 


I'm  asking  these  questions  because  I've 


oticed  that 


iMr^  Banks  referred  this  recusal  request  to  the  Department  in 
January-February  of  1993.   A  decision  on  the  i/easpn  for  which 
he.  was  asking  a  recusal,  the  1992  Madison  poaran^y  referral 
generated  by  the  RTC. 

■rhfi/irecusal  request,  the  rfff^rrf^^  wat  n^t  Hr.ait-  with 
until  November  of  '93,  I  believe.   That's  a  substantial  gap  in 
time,  and  I'm  trying  to  understand  why  that  gap  might  exist. 
And  as  far  as  I've  learned,  as  much  as  I've  learned  from  you 
in  the  last  20  minutes,  it's  because  the  Department  was  going 

^through  this  transition;  is  that  a  correct^characterization? 
A    I  don't  know. that  --  certainly  tl\ci^  has  to  be  part 
b<it.   Because  it's  not  only  true  in  the  U/.S\  Attorneys 
Office,  it's  also  true,  for  instance,  in  the  Deputy's  Office. 
In  fact,  Doug  Frazier,  I  think,  by  February  or  January,  is 


basically  the  only  person  left.   The  senior  Presidential  and 
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of  papers 
there  with 


political  appe^tees  in  the  Busln~~ZKljninistration  have  on 
January/20th  left  the  government.   Doug\is  holding  the  fort  as 
a  carreer  person  waiting  the  next  group  to  c<^me.   We  get  this 
p^tiod  wheps'^we  don't  have  a  group 'earning  in. 

In/the  Department  of  Justice,  the  sc^ucturfe  at  the 
Department  is  the  Deputy  Attorney  General  i^ the \day- to-day 
ope'rational  manager,  so  all  roads  and  all  pap6(^r  g<^   to  the 
01 

would  guess  Doug  had  a  pretty  sizable  stack 

t6   deal  with  for  quite  a  long  time,  so  it  woulq  b€ 

I  i   . 

Richard  Pence  operating  in  an  environment  in  w^icji  he's  the 

interim  waiting  a  new  U.S.  Attorney.   You  knoW  Mi/.  Pence  is 

gqiny  to  look  at  that,  he  knows  Mr.  Banks  Kas  se^nt  up  this 

issVe  Xpr  consideration  by  the  Depar^ni^t,  so  institutionally 

that  px:o0ably  played  a  role.     i . ' 

Q    There  have  been  representations  made  earlier  today 
that  Mr.  Pence  is  Acting  Attorney  General  for  the  Eastern 
District  of  Arkansas. 

A    Acting  U.S.  Attorney. 

Q    Acting  U.S.  ."Attorney.   Sat  on  the   Madison  referral 
1  between  the  period  of  May  and  November  of  \'y3.   I'm  not  going 


Mr.  Fishman.   Let  me  interrupt  for  a  second,  if  I  could. 
There  was,  I  believe,  a  memo  that  Mr.  Clark  showed 
r.  Moscato  from  October  of  1992,  in  which  it  was  stated:   I 
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re  was  also 


'cato   expressed  no~>nQwledge  of  the  contents  of 

pn   the  referral  in 
tion.   That's 
eve. 

-  that  he 
tbrook  about\hold^ng  the 
late 


that  someone  had  been 
1992  before_the  presj 
ling  on"  phrase  came 


he  also  test 


/had  discussions  with  Deborah  Wes 


refyferral  pending  Paula  Casey's  arri 

su(hmer,  but  I  think  the  confusion  is  the  term  "kitiing  on" 
cojmes  from  that  E-mail.   I  could  be  wrong,  but  tlhat  's  my 
i  rejcollection.   I  just  want  to  make  sure  that  thi  ricord  is 
, cl^ar. 

Ms.  Garcia.    Let  me  take  a  minute  to  fi/d  w/iat  I  believe 
it  E-mail. 

Fishman.   Sure. 
BY  MS.  GARCIA: 
Q    Mr.  Moscato,  let  me  present  to  you  a  document 
006639.   It's  an  E-mail  by  L.  Jean  Lewis,  June  29,  1993,  I 
believe.   The  relevant  statement  is:   My  source  has  advised  me 
that  the  .Acting  U.S.  Attorney,  Richard  Pence,  has  stated  that 
^he  has  no  intention  of  acting  on  this  referral,  and  plans  to 
I  ilet  it  sit  until  such  time  as  new  U.S.  Attb^ney  designee  Paula 
;  G^sey  takes  office  on  either  an  interim  or jpetmanent  basis. 
Let  me  let  you  review  that  document  for  a\noment, 
A    Okay. 


While  I  recognize  that  Mr.  Pence  is  the  best  perse 
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accusation 

m  sorry.   I  don't ^fcnow  whether  calling  it 
to  Mr.  Pence. 

accusation  tTtat^  he  is  ndt  going  to  take 
that  he  is  going  to  sitiQn  it.\l  believe 
tion  made. 

Okay.   I'm  not  sure  it's  an\  accVisation  as 

a  statement  of  fact.   He 's\ just  going  to 
thdraw  my  objection  until  I  neai}  your 

Ms.  Garcia.   I  don't  know  if  I'm  going  to  ^tak^B  it  as  a 
;ement  of  fact. 

ir .  Fishman.   Okay . 

Tlve  Witness.   You're  right.   He's,-*:he  approfjriate  person 
to  talk  tp  about  that. 

BY  MS.  GARCIA: 

Q    I  wonder  if  you  might  be  able  to  give  me  some 
justification  as  to  why  an  Acting  U.S.  Attorney  might  sit  on  a 
referral  of  that  nature? 

A    The  previous  presidentially  appointed  U.S.  Attorney 
vhad  tried  a  case  on  this  referral  on  a  similar  one  and  lost 
tshe  case.   The  previous  presidentially  appo)in\ed  U.S.  Attorney 
had  sent  it  up  to  the  Department  and  said:   Wh^  do  you 
think?   The  Department  had  come  back  and  said,  in  June, 


idently,  came  back  and  said: Well,  we  don't  think  you  ought 
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1.  In 
by  now  --  : 
1  identified  or  he  c< 
L  and  may  well  have  1 
ne  or  to  this  process 
nomination  process, 
Uiiited  States  Attorney.   I  wil] 

prosecution  decision  is  made,  it  can  be  a  pros^cut/ion  decision 
his  new  administration. 

That's  not  an  unreasonable  --  I  said  it,  so/ I  guess  I 
thihjc  i<t's  reasonable,  but  it  wouldnj^-^rprise  W  if  that's 
the  ki^i^of  conclusion  that  Mr.  Penrp  thought  throligh.   I 
would  be  willing  to  bet  a  number  of  other  interim 
U.S.  Attorneys  made  similar  kinds  of  decisions  about  other 
cases . 

Q     I  appreciate  you  answering  that. 

Earlier  in  our  discussion  you  stated^hat  a  recusal  may 
be  requested  either  based  on  a  direct  confVict  or  an 

pearance  of  a  conflict.   Can  you  give  mejsome  examples  of 


what  might  be  an  appearance  of  a  conflict? 

A    Sure.   We  require  new  U.S.  Attorneys  v^o  have  been 


Ln  law  firms  prior  to  their  coming  on  board  to  divest 
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themselves  of^^arTl  financial  relati<inship  with  their  old  firms 
before  tttey  come  on  board  or  in  some  caS£s  even  as  they  are 
coming  on  board.   We  will  give  them  a  littr^  time  to  work  it 
tt\rough. 

On^  they  are  done  financially,  the£^  is  n^  agreement  to 
'come /back,    there  is  none  of  that,  they  are  ^par^te  in  actual 
terms  from  that  firm.   However,  there  is  a  recognized 
perception  that  as  a  member  of  that  firm  they  niight  make 

decisions  within  the  exercise  of  their  discretibn  that  would 

'  I   f 

favor  the  firm.   U.S.  Attorneys  will  often  recuse  put  on  cases 

for  a 

know/  how  much  more 
where 
nd 


involving  their  own  firm,  if  not 
seriod  of  time. 

\Sometimes  you  will  also  get 
you\wal\t.   You  will  also  sometimes 
increasingly  both  genders  are  going 


graduating,  you  will  sometimes  get  a  U.S.  Attorney  coming 
aboard  with  a  mate  in  private  practice.   And  sometimes  that's 
criminal  practice  or  one  involving  the  United  States 
Government,  and  again  they  will  just  recuse  that  as  a  matter 
_of  course,  simply  because  of  what  would  b^ perceived  as  a 

iconf lict . 

\ 

V    Q     Is  a  U.S.  Attorney  a  public  serv4nt\  hired  through 


the  normal  competitive  process?  \ 

A    No.   The  United  States  Attorney  is  a  presidential 


ppointee  and  subject  to  advise  and  consent  of  the  Senate. 
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Lonsh 
:o  this 
i.       I  ha 
Lot  of  e 
intoming  presidential  appoin 
Gdneral  or  the  U.S.  Attorney 
elise,  to  make  sure  that  we 
set  up  the  controls  and  the 

:hat  they  can  functic 

Ls  critical  that  the  Department  of^Justi^e,  the  United 
jpartment  of  Justice  be  viewe^^-lSY  the  Ama.rican  people 
Ly  effective  and  efficient,  hiii-  imparl- i  ai  J  and  fair. 
I  think  my  own  personal  opinion  is  that  over  the  last  20  years 
we  have  been  extraordinarily  blessed  by  the  presidential 
appointees  we  have  had  of  both  parties  because  they  have  been 
men  and  women  of  probity,  of  talent,  of  competence,  and  of 
-ability,  and  they  have  come  and  done  a  great  job.   I'm  not 
iQoing  to  tell  you  every  single  one  of  them\Aas  perfect  in 

jrele 


e^^ery  case,  but  we've  had  a  very  high  degi 
performance.   And  that  last  was  just  me. 
Q    Let  me  restate  my  question. 


)f  extraordinary 


I  did  think  I  answered  it.   I'm  sorry. 
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looking  forTj-^if ferent  answer. 


n 


any 
poiitical  process,  especially  in  the  times  in  w^iicl>  we  live  is 
open  to  that  kind  of  charge.   On  the  other  hand^  my  sense  in 
this  two  years  when  I  worked  with  the  U.S.  Attorneys,  first, 
vth^  departing  Republicans  and  then  the  incoming  Democrats,  is 
hat  in  some  significant  portion  the  presidenl:ial/ appointment 
e  advise  and  consent  process  is  critical  to  the  capacity 
to  donouct  the  office  because  they  cojaeand   become  part  of 
adminiVtP^tion  and  they  can  wed  better, — I  think,  with  the 
administration  and  with  their  colleagues  who  are  leaders  at 
the  Department  of  Justice. 

I'm  not  sure  how  I  felt  before  I  took  the  job;  coming  out 
of  the  job,  I  think  it's  an  absolutely  critical  element.   I 
would  not  change  that  presidential  appointment  for  anything. 
\l  think  it  adds  strength. 


\ 


I'm  not  saying  that  or  implying 


it  does  or 


doesn't  add  strength  to  the  ability  for  the  politically 


appointed  U.S.  Attorney  to  conduct  his  or  her  jot 


I'm  just 


urious  as  to  whether  because  of  the  nature  in  which  the  U.S. 
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Attorney  is  apiJointed  to  hi; 
potential  of  having  some  sort 
conf^ct  when  considering  prose 


aise  this 
ppearance  of 
to  considering 


nsion  was 


.tential  for 


e  a  tension 
between  that  role  and  the  joo  oeing  prosecuted,/ th^t  sort  of 
thsjLng? 

Ms .  Garcia.   Yes . 
<r.  Fishman.   Okay. 
The  Witness.   I  think 
think\t3>s  also  true  that  that  poi 
matter  what  the  appointment  process.   If  you  were  elected, 
that  tension  would  be  in  existence.   if  you  were  appointed  as 
part  of  the  Federal  Civil  Service  process,  then  those  who  . 
disagree  with  your  decisions  would  look  to  that  process. 
p      In  the  U.S.  Attorneys,  they  are  fronfeiine,  very  public, 
I  \their  decisions  are  scrutinized  and  so  I  tUnk  there  are 
i  ^^^i^^ig^^fj^ually  in  any  ^appointment  procjssy  but  yes,  I 
I  think  there  are  some  tensions  associated  with  \he  presidential 
appointment, 


BY  MS.  GARCIA: 
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potentia] 
rases  or  mc 
avery  case 
this  happc 
Lai  that  that  would  happe 
If  you  are  asking  me  whe 
^ho  happens  to  come  from 
Ldent  of  the  United  States  is 
potential  criticism  more  than  his 

\   1   ^ill  agree  with  you.   I  think  all  U.S.  Attorneys 

\   i  /   / 

.degree  or  other  are  subject  to  those  kinds  of  questions  when 

thev  file  a  case  which  --  when  you  file  a  majpr  criminal  case 

\  \  /   / 

ofv any  kind,  there  are  going  to  be  a  group/Of  fofks  who  don't 

lik^ytnat  or  may  not  like  it,  and  if  tJr^y  find  themselves  on 

the  othfit>side  of  the  political  fqnr*',  y^"  "^-n  gn>ng  to  be 

criticized,  and  some  U.S.  Attorneys  have  been  for  that.   So  I 

don't  know  if  I'm  answering  your  question. 

Q    Let  me  bring  it  to  the  specifics. 

A     Okay. 

„     Q    Do  you  find  it  so  out  of  the  orcUnary  or  not 

I  iponforming  with  prior  departmental  procedu^ev  that  U.S. 

:torney  Paula  Casey  recused  herself  from  pursuing  the 


prosecution  that  directly  affected  the  Office  o\^  the  President 
or  had  the  potential  of  having  that  effect? 


No. 
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Q     Is,.^tfiat  potential  —  str^bkg  that. 

Is/ft  uncommon  for  that  potential  ^N^is  it  uncommon  that 
a  M.^.    Attorney  might  have  to^  recuse  herselfy  any 
U.2.  Attorn^^might  have  to  recuse  ftis^or  hers'^lf  from 
?ursuing^prosecution  that  might  directly  ^fect  ^he  Office  of 
/the  president  without  regard  to  the  specif ic\Paul)a  Casey 
incident. 


No. 


Lt  doesi 


>ft^n,  but  when 
itj  has,  we've  had  special  prosecutors  appointed. 
Q    Thank  you. 

You  discussed  earlier  today  with  my  colleafgu^  a  meeting 
you  attended  with  Ms.  Casey  at  the  —  le/  me/ get  this 
:t  --  Deputy  Assistant  Attorney  Genera's  Office? 
,A  \   Deputy  Attorney  General. 
QX/"  Deputy  Attorney  General  U—o^iiee-; 
A    Mr.  Heymann. 

Q    What  was  the  conclusion  of  that  meeting?   Was  there 
a  consensus  reached  between  the  participants? 

A    There  was  some  consensus.   You  know  we  were  all 

[-|going  in  the  same  direction,  we  were  all  ^is^ing  to  do  the  same 

I  thing.   The  goal  there  was  to  do  this  righ^.\  There  was  not  in 

ciQjnplete  consensus  about  the  best  manner,  n^od^,  or  method  to 

do  it  right,  and  I  think  to  that  extent,  I  canV  say  that  we 

walked  out  of  there  all  in  agreement,  because  I  think  Paula 


.till  needed  a  little  bit  more  time  to  reach  her  recusal 
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cuse  herself 


decision,  arK^my  sense  was  that 
that.  yC   was  not  --  I  don' 
sayiitg,  "Paula,  you  will  recus 
there  h^rielf  and  to  reacf 
omfort^le  with  it. 

Am  I  correct  then  that 
stiAl  with  the  authority  to  detei 
he/tself  or  not? 
A    Yes. 

Q    Do  you  know  whether  anyone  in  the  Depprt^ent  of 
Ju\?tice  directed  her  from  that  poj 
ro^  this  case? 

A    If  somebody  did,  I'm  not  aware  or  it.  /I  don't  think 
tha\  ahybody  did.   She  has  never  told,,-Bie  that  anVbody  did. 

To  the  best  of  your  ""^ftrstr'"'^^  "g  '"  <-hit-  case,  she 
determined  on  her  own  to  recuse  herself  from  further 
investigation  of  Madison  Guaranty? 

A    You  know,  let's  be  clear.   Paula  perfectly  well 
understood  what  the  Department  of  Justice  wanted  in  terms  of 
its  desire  as  represented  out  of  that  meeting,  but  I  believe 
Ifrom  there  on  it  was  her  call  and  she  made\  B,hat  decision 
verself . 


Q    Okay.   During  the  course  of  that  meet.ing,  did  anyone 
suggest  that  Ms.  Casey  continue  with  the  investi^gation  of 
Edison  and  in  the  course  of  that  investigation  investigate 
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thoroughl 


Counsel  be  a 
thoroughly 
ume  these  a 


that  meeting 
investigate 


going  to  move  on 
tlie  second  set  of  the  Madison  crimin< 
the  RTC.   These  referrals  were  submit 
District  of  Arkansas  U.S.  Attorney  ir 
\l993. 

vA    Is  this  the  set  of  nine? 
Correct. 
Okay. 

Q    What  is  Donna  Henneman's  chain  of  command, 
supervisory  chain  of  command?   Who  supervises  Ms.  Henneman? 

A    Deborah  Westbrook  and  me,  but  in  that  order. 
Deborah  Westbrook  is  her  immediate  supervisor. 

Q     If  Ms.  Henneman  requested  that  the  RTC  submit  the 
nine  criminal  referrals  generated  in  Octol^V  of  "93  to  the 
department  concurrently  with  its  --  with  tlieV  submission  to 


the  U.S.  Attorney's  Office,  would  that  have  beten  beyond  her 

authority  at  the  Department  of  Justice? 

/^   A    I  don't  know  why  she  would  do  it.   My  understanding, 
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ai|other  copy.   We  don't  act  --  because  we  don't  aci:  on  them. 

Q    The  Department  of  Justice  --         I   | 

A    The  Executive  Office  for  U.S.  Attorneys  J   You  know, 
*e  were  to  appoint  --  passed  a  recusal  whe/e  iyt  was  with 
t)\e  criminal  Division,  we  could  have  said,  /send  it,  we'll  take 
it  hp  hnd   we'll  give  it  to  the  Crimin^Jr^ivisionV   I  presume 

since  ~t,h4>s  is  October,  we  are  n"*"  |  *"h^rp  Pi'^h*"" So  I  don't 

understand. 

Q    Do  you  know  what  happened  to  the  summaries  of 
criminal  referrals  that  were  concurrently  sent  to  Justice, 
apparently  directly  to  Ms.  Henneman,  what  happened  to  those 
referral  summaries? 

A    I  didn't  know  there  was  an  issue\ ground  that,  so, 
ip,  I  don't. 


Q    Okay. 

Mr.  Fishman.   I'm  sorry.   Did  you  mean  to  a^k  --  do  you 


fiean  to  ask  what  happened  to  the  physical  documents  or  what 
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sked  a 


substance, 
nee.   The 


U.S.  Attorney  in  the  Eastern  District  of  Arkansas.   The 
summaries  were  submitted  to  Donna.   I  can  produce  the 
documents  if  that  is  necessary,  but  let  me  represent  to  you 
that  they  were. 

A    Okay. 

Q    Do  you  know  what  happened  to  th^^  documents? 

A    No. 


Q    They  were  never  brought  to  your  attention? 

A    You  know,  if  they  were,  it  was  as  a  pack  and  I 


Looked  at  them  and  I  probably  thought,  what  am  I  supposed  to 
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ecause  I  don't  ha\^e^nything  to  do  with  them, 
ked  at  her  and  said,^send  them  to  Paula 


questions 
t  but  they 


substance  or  in  words  belpn  cMrected  to 

Investigation  or  anything  re'J.at^d  to  the 

less  than  thoroughly? 

A    No.   To  clarify,  I've  never  been  directed  to  pursue 

it\   It's  not  within  my  compass  as  Director  of /eOuSA. 

Q    Has  anyone  ever  indicated  to  you  in/substance  or  in 

w6rd^  that  the  Department  of  Justice  had  pjrans  tp  investigate 

Madr^on^less  than  thoroughly? 

A\/  Not  just  no,  but  it  is  just — - — and  I  lecognize  that 

you're  asking  the  broad  question  for  a  purpose.   It  is  beyond 

the  pale  for  that  to  happen.   Go  back  to  that  meeting  that  we 

have  talked  about  a  lot,  raise  that  in  that  context  and 

everybody  around  that  table  starting  with  Phil  Heymann  walking 

i—iOut  and  with  Jo  Ann  riaht  behind  him;  that^is  just  not  going 
1  '  W 

\to  happen  in  the  Department  of  Justice. 

I  V Ms .  Garcia.   Okay.   I  appreciate  very^mu^h  you  being  here 

I  with  us  today. 

I       I  have  no  more  questions  for  the  moment. 


Mr.  Clark.   Is  there  anything  that  you  wish  to  ask? 
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Mr.    Fist 

Mr>^lark.      Why  don't 
4lr .    Fishman.       I   would 

That's    fine 


break. 
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want>tQ^ follow  ^  and  clarify  a 
yone  else  in  the 
that  theV  are\fully  set  out 


RPTS  WHALEN 
DCMN  PARKER 

BY  MR.  FISHMAN: 
Q     Mj^r'idOS 
few  po 
/  room 

/  i", 

I    /   You  started,  by  the  way,  by  saying  that  ydur  Icurrent 

■  position  is  Director  of  the  Executive  Office  of  Immigration 

!  '■ 

'  and  Review? 

\ 

\  A    That  *  s  right , 

\   ^' 

\   \  Q    That's  still  with  the  Department  o^ Justice? 

\  \a    Yes,  it  is, 

\  Q\    And  with  respect  to  some  qu^«rtions  tha\t  Mr.  Clark 

asked^voji  very  early  in  the  Hppns|ii-iQn  /ihnnt  th9   dffi'~'^  of 

Legal  Counsel  and  the  Office  of  Legal  Counsel  in  the  Executive 

Office  of  U.S.  Attorneys,  the  Office  for  Legal  Counsel  is  a 

separate  component  headed  by  an  Assistant  Attorney  General? 

A    Let  me  just  take  a  minute,  if  I  might.   The  Office 

„  of  Legal  Counsel  looks  like  a  House  counsel's  operation  for 

:  !  \\ 

;  'the  Department  of  Justice.   It  is  far  more  even  than  that. 

''  \  \ 

The  Office  of   Legal   Counsel    fulfills   the  AJ^torney  General's 

^- -^       \ 

constitutional  responsibility  to  advise  Cabinet;  members  and 

the  President  with  regard  to  legal  matters.     \ 


As  a  matter  of  practice,  custom,  now  tradition,  when  the 


911 


;el  speaks  arftJ^-writes  formally,  it  writes 
inch  of  government  AikI  it  receives 

government  and  when  i\  speaks,  it's 
jxecutive  branch~-qoes .   Sa>^  if  the,  as  I 
if  the  Inspector  GertB^ral  ai\d  the 

in  disagreement,  they  Vill  Write 
Lstant  Attorney  General  in\  chc^rge  of  OLC 

over  as 
far  as  the  executive  branch  goes, 

So  it's  a  very  small  but  very,  very  senior/ an^  powerful 

office  and  that's  why  I  reacted,  I  think,  fairly  ^trongly  when 

ou\ asked  me  about  it  because  they  are  different./  The  Office 

Counsel  within  the  Executive  OffLjie   for/ U.S. 

Att6xn6ys  has  a  very  important  tunctparn,    but  it  xs  specific  to 

the  UnXtf^d  States  Attorneys  and  the  legal  advice  tb  them. 

Q    So,  and  that's  the  Office  of  Legal  Counsel  is  sort 
of  a  subpart  of  the  Executive  Office  of  U.S.  Attorneys? 
A    Yes,  it  is.   That's  right. 

Q    So  if  Jean  Lewis,  for  example,  was  trying  to  reach 
the  Office  of  Legal  Counsel  in  the  Executive  Office  for  U.S. 
Attorneys  and  was  mistakenly  --  and  was  directed  to  the  Office 
cxf  Legal  Counsel  currently  headed  by  Walter  Dfellinger,  that 
would  simply  be  a  mistake? 
A    Yes. 


And  so  if  the  Office  of  Legal  Counsel  had  no  record 
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that  would  ntak^  complete  sense  because 
olved  in  that? 
ger  office,  yes, 
me  quickly  run  thcough  somk  of  the 
Clark  showed  you.   First,  starting  with  the 
rked  006641,  that's  an  urgent  Report  sent  to 
October  7,  1992,  correct? 

'rom  Mr.  McWhorter  to  the  Attorney  Gejnerial,  the 
Deputy  Attorney  General  and  the  Associate  Attorjney|  General? 

A    As  well  as. 

Q    And  copies  to  whom? 

,A    Bob  Mueller,  the  Assistant  Attor:/(^ey  General  in 
chaVgeVof  the  Criminal  and  Paul  McNuJ^fey,  the  head  of  Office  of 
Policy\4nd  Communications,  Pnhiiri  ftffajT-c  nffic-t 

Q    Do  you  know  simply  as  an  aside  whether  that 
Mr.  McNulty  is  the  same  McNulty  that,  who  now  works  for 
Representative  McCollum  who  is  a  Member  of  the  House  Banking 
Committee? 

A     I  think  that's  the  same  Mr.  Mcl*ulty. 

Q    An  urgent  report,  forgetting  aboirt  the  subject 
Rjatter  of  this  urgent  report,  how  many  urgibn^  reports  come 
from  EOUSA  to  the  top  officials  of  the  Departiff^nt  in  a  week  or 
a  month? 


It  will  vary.   There  are  weeks  where  there  are  one 
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or  two.   There^-areweekS  wheretrt»«^  are  10  or  12  or  15. 
There  ar^^  lot  of  urgent  reports  that^go  up  and  they  go  up  on 
a  regiilar  basis  and  frankly  we  devote  a  loc\of  attention  to 
moylng  them  ^irfough  EOUSA  qui 

Everybody  in  the  proces 
nove  fast  because  the  whole 
Attorney  General  the  informat 
fof  instance,  when  she  worked 

was  to  sign  it  and  get  it  upstairs  because  ^he 
imbortance  was  getting  it  to  the  decisionmaker 
trifth  is  probably  not  enough  of  them  go  up  becatisef  individual 

Attorneys  have  to  make  that  decision  and/they  probably 
d^n'tk  err  enough  on  the  side  of  sending  as^iriany  ^s  they 
shoh^ld: 

Although  I  suspect  that [some  of  them  send  too  many 
and  some  send  too  few? 

A    Yeah,  that's  true.   That's  very  true. 

Q    Okay.   At  the  bottom  there  are  a  series  of  initials 
and  a  date,  correct? 

A    Yes . 

Q    It's  L.S.M.,  right? 

A    Larry  S.  McWhorter. 


Q    And  after  his  set  of  initials  is? 
A    D.C.W.. 
"q    Who  is?    ~ 
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tbrook"!  ~©©iiprah  Crenshaw  Westbrook. 
er  is? 
I  presume  to  be  Donria  Henneman . 
What  conclusiorTTlo^you  draw^rom  that  series 
this  document? 
That's  the  --  well,  it's  down  on  \he  Ibwer  left-hand 
in  what  appears  to  be  the  --  it  basically  says  this  is 
rument  that  Larry  McWhorter  signed,  that\Detiorah 
pif'epared,  that  Donna  Henneman  typed.   It  goes  in  the  words  and 
the  date  10-7-92,  so  that  is  the  date  it  came  up.  |  Hopefully 


wi\th  urgents  they  also  should  have  been  written  the  same  day 

\  /   / 

\theiy  come  up  so  it  should  have  all  taken  place  on/  the  same 

This  goes  into  a  chronological  file  Listing  on  urgent 

and\S^sitive  reports  and  goes  into  LS}4^iles,  v^ich  is  Larry 

McWhoXte^'s  files  as  well.       f^^ 1 

Q    You  recall  Mr.  Clark  showing  you  the  document  that 
is  006642? 

A    Right. 

Q    And  he  showed  you  with  that  a  fax  cover  page, 
perhaps  Mr.  Clark. 

Mr.  Clark.   7087  is  the  number. 
BY  MR.  FISHMAN: 


Q    7087 ,  which  you  previously  looked  at\  was  a  fax 
sheet  from  Mack  Dodson,  the  U.S.  Attorney  in  Little  Rock  to 
hna  Henneman;  do  you  rememoer  that.' 
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asked  you  if  you  Jtr^ew  why  that  would  have 
Donna  Henneman  on  October  6th  and  n.  believe  you 

didn't  know  ^fhy-^he  would^have  gotten  it; 


Exactly  what  I  said. 
Now  that  you  have  seen  that  't.he  iirgent  report 
ttached  is  a  copy  of  a  referral  1  received  by 
from  the  RTC,  does  that  refresh  your 
recollection  or  clear  up  why  Donna  Henneman  would  have 
^ceived  that  fax? 

A    Well,  again,  it  seems  to  suggest  v^ry  dlearly  that 
is  the  attachment  that  is  referred  to/fierev  And  it  was 
thXs,\probably  a  conversation  and  this/thing  th^t  generated 
thisX)cc<?ber  7th. 

Q    When  you  say  this  thing,  it's  the  fax  page  7087 
together  with  the  22  pages  to  which  it  refers  that  is  referred 
to  in  the  urgent  report? 
A    That's  correct. 

Q    All  right.   Now,  the  next  document  is  a  letter  dated 
October  16,  1992,  from  Mr.  Banks  to  the  soe^cial  agent  in 
\charge  of  the  FBI  in  Little  Rock,  correct? 


Yes. 

And  that's  document  006665  to  66? 

Yes. 
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Q    And  Ln--irRat  letter,  Mrs-^anks  --  what  did  Mr.  Banks 
essential^ry  tell  the  special  agent  in  bi^arge  about  how 
Mr.  aemks  wanted  to  handle  the  referral  dursing  the  month  prior 
to /the  elect  j 

A  /He  made  it  clear  to  Special  Acffect  Pettius  that  he  was 
/not  g^zTing  to  participate  in  an  investigation^ regarding  this 
referral. 


Before  the  election? 


Prior  to  the  election. 


Prior  to  Nove^beij'  3rd,  1992, 
to  the  FBI 


artd  he  went  on  to  say  that  Pettus  could  cominuni^at 
\  of '^icials  that  that  was  what  he  had  said 

Q    Okay.   And  that  letter  was  then  sen^up/the  chain 
w!i^th\a  similar  urgent  report  four  days  late^ 
Right. 

With  the  --  in  the  docurSent  006667? 
A    That's  correct. 

Q    Now,  with  respect  to  the  recusal  and  Mr.  Banks' 
letter  of  January  27,  do  you  recall  what  day  the  inauguration 
was? 

Generally  20th  or  21st. 

Of  January? 

Yes. 


By  the  27th  when  Mr.  Banks  sent  thisXletter  of 
January,  27th  of  January,  who  of  the  political  appointees  from 
ie  previous  administration  was  iettc 
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Stuj 


Gerson; 


Clark.   Well,  in  the  entire  Depai 


Mr.  Fi! 


LP  of  the  Department. 
Phe  Witness.   There  had  been  a  memo,  a"^ 


ctions  to 
by  January 


Ldentj 
2p'th.   There  had  been  some  exemptions  or  excerpts 
eicemption  --  U.S.  Attorneys  were  exempted.   I  t{hin|k  U.S. 
Marshals  were  exempted.   I  don't  remember  who  eJlse(.   So 
\sically  by  the  20th  or  21st,  the  main  building, /main  Justice 

■-  folks  had  left.   There  were  no  senior ypoiytical  leaders 
t^ei^  except  for  --  no,  I'm  blank.   Gerson/ who  /had  switched 
frdiji  head  of  the  Civil  Division  to  bei,jig  the  actiing,  I  don't 

know  ^e^  that  happened  to  be  honiest  with  you. I 

BY  MR.  FISHMAN: 

Q    To  becoming  the  Acting  Attorney  General? 

A    Yes. 

Q    Okay . 

A    It  was  around  there. 

Q    Any  reason  to  believe  that  it  hAfipened  any  earlier 
r  later  than  the  end  of  the  previous  adminisitration? 


A    Well,  it  happened  upon  the  --  my  mentory  is  it 
happened  upon  the  foundering  of  the  nomination  of  Ms.  Baird 


fnd  that  may  or  may  not  have  been  consistent  with  the  end  of 
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the   administration.       It's    very   p&s^ble    that    Stu   was    appointed 
earlier /trnan   that   period. 

Was    there   a   deputy? 
A  Nc 

No.  \ 

lit,ically 

appointed  Attorney  General  in  charge  of  the  Crijninil  Division? 

I 
A    That  was  Jack  Keeney,  I  believe. 

Q    Who  is  Jack  Keeney? 

A    He  is  a  long-time  senior  career  Deputy  Assistant 
tttomey  General  in  the  Criminal  Division.    / 

\Q    How  long  has  he  been  there?      /     ' 

A\   I  don't  think  calendars  go  ha€k  that  f ^ .   God,  I 
hope  .^acl^  doesn '  t  see  that.   .T^rk  has  hppn  thprp  a-  very  long 
time  and  has  served  with  distinction  during  the  interregnum 
between  Presidentially  appointed  Assistant  Attorneys  General 
of  the  Criminal  Division. 

Q    During  administrations  of  both  parties? 

A    Yes.  ^ 

\  Q    Anybody  to  your  knowledge  ever  questioned  either  the 

prosecutorial  acumen  or  the  integrity  of  Ja(clc\  Keeney? 


A     No. 

Q    And  just  to  make  sure  that  we  are  clear,  Mr.  Clark 


^owed  you  a  document  before.   I'm  not  sure  I  have  it  handy, 


u 
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1  memorandunr-^fi^Qrn  Doug  Frazier  to  Stuart 
ght  have  called  an  a^ion  memorandum. 
nk  so.   There  was  a  qi>«stion  about  what 
but  I  don't  kri^jw-,  that  I  s\w  the  memo  in 
^estiqrt'.   Or  at  my  age,  have  I  already  'forgotten  it?   i  saw 
me  tcT  Frazier  to  Gerson.   And  Keeney  to  Frazier. 

Mr.  Clark.   This  document  I  believe  you  are  referring 

Mr.  Fishman.   Yes.   That's  it.   Let  me  show  you  -- 
The  Witness .   That's  this  one. 

BY  MR.  FISHMAN:  /   / 

Q    What  we  have  marked  006671  and  that's  a  memo  from 
you  through  Frazier  to  Gerson  on  February  ^h,  right? 
.,  A^   Uh-huh.   Yes. 

Q\J>  Explaining  basically  that  thP  ii.q.  Atj-nr-noy   in  the 
Eastern  District  of  Arkansas,  Chuck  Banks,  wanted  to  recuse 
himself,  correct? 

A    That's  right. 

Q    And  am  I  right  that  it  certainly  appears  that  what 
_  happened  was  that  before  any  action  wa,s  taken,  the  matter  was 
referred  back  to  Jack  Keeney  by  either  Frazier  or  Gerson  for 


\ 


That's    correct 


\ 


Q    And  Keeney,  having  received  that  input,  having  asked 
^r  that  input,  received  it. 


41-377  97-30 
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s  a  memo  to 
correct? 

presumably 


sing  the  RTC  : 
correct . 
And  on  page  6682  there 
Yes,  there  is. 
Based  on  the  recommende 
recipmmendation  was? 

.A    The  recommendation  is  r 
do  \he\comparison.   The  recommendatj 
it  says  \hat  --  let  me  read: 

"Based  solidly  upon  available  information  and  in  light 
of  applicable  law  and  current  Fraud  Section's  standards  for 
prosecution,  the  conduct  of  James  B.  McDougal,  Susan  H. 
McDougal  and  Lisa  Anspaugh"  --  A-N-S-P-A-U-G-H  --  "as 
described  in  the  criminal  referral  does  n^t  appear  to  warrant 
i the  initiation  of  a  criminal  investigatior 
V     This  is  the  line  attorney  to  the  head] ok  the  section. 


Q    And  Mr.  Keeney  then  sent  that  memo  bi^ck  to 
Mr.  Frazier  on  March  19th?  \ 

A    That's  correct. 
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member  of  the  Department 
incoming  Democratic 
ministration  cause 
an^  influenff^T' untoward  inf luence^^th^e  brough^  on  that 
clecisi^/i  so  far  as  you  know? 


/A     No. 

Q    Now,  is  it  fair  to  say  that  --  it  i^  sirAply  possible 
tfyat  for  the  next  month  or  two  that  this  document  simply  fell 
through  the  cracks  and  because  of  no  deputy  and| not  a  lot  of 
st|aff  in  the  upper  reaches  of  the  Department? 

A     I  don't  know  if  it's  fair  to  say.   11^  i^  certainly 
possible  conclusion  and  Doug  could  probal^y  t/ell  you 
m^re\  I  just  don't  know. 

And  Mr.  Frazier  is  now  wher^ 

A\  /  Mr.  Frazier  is  now  physirally  lorntprl  in'  his  old 
home  district  which  is  the  middle  district  of  Florida,  but  I 
believe  he's  on  the  rolls  of  the  Executive  Office  for  United 
States  Attorneys  running  the  internal  evaluation  program  out 
of  the  United  States  Attorneys.   I  believe  he  also  --  well,  he 
handles  other  work  as  well,  but  that's  hi^ principal  task. 
^     Q    Let  me,  you  have  discussed  it  in\  length,  the 
^i^isions  that  regarding  this  referral  thali  ttook  place  over 


the  next  several  months.   Let  me  jump  ahead  to\the  recusal 
issue  and  the  meeting  that  took  place  in  Novembe^  of  1993. 


You  testified  earlier  about  a  discussion  regarding  the 
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se   herself, 
S. 


e   Criminal 


question  whetJi«Tthe  --  if 
whether^^e  case  should  be 
Atto/Tiey's   Office   or   by   the 

A  Y 

Q  /     And  you  were  pushing  somewhat  IsO  favo^  of  another 
U.S. /Attorney's  Office? 

A    Uh-huh. 

Q   ' Is  that  a  -- 

A    Yes. 

Q    And  Ms.  Harris  was 
Di\vision? 

A    Yes. 

^Q    Can  you  describe  --  is  this  a  heathy  /competition 
bet^weeti  the  U.S.  Attorney's  Offices  ajicr  the  tricf^  lawyers  in 
the  Cr4;m^nal  Division  that  led  yniii  to  take  thi«;  paii-i- i  ml  ar 
role? 

A    Well,  historically,  the  U.S.  Attorneys  have 
considered  themselves  and  been  considered  increasingly  over 
the  years  the  trial  lawyers  of  the  Department  of  Justice.   And 
I  think  we  certainly  have  seen  that  grow  pver   the  last 
I  decade.   The  legal  divisions  at  the  same  t.n^e   feel  that  they 
liave  a  certain  degree  of  size,  a  certain  degkee  of  expertise 


1  d^c 


and  a  certain  degree  of  capacity  to  arm  a  partNicular  problem, 
especially  if  it's  large,  especially  if  it's  multi-district 


?ith  resources  that  may  be  individual  or  small  United  States 
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Attorneys  Offieecan't  'br 
So  Xhere   is  a  sort  o 
betwafen  the  two.   As  I  ind 
fo/  of  ferin^p-'I'isT  Casey  my 
v/as  brapd^new  and  this  wa 
/herself  being  confronted 
department  and  the  Crimina 
Ms/.  Harris,  who  is  a  very 
Cijiminal  Division.   So  I 
that  discussion  ra 

a  referral  it  couldn't  equa 
in  Missouri  as  well  as  bring 
I  believe  Ms.  Harris  and 
made  it  perfectly  clear 
of  the  case,  given  the  deqr 


been  raised  around  it,  given  the  degree  of  concern  in  the 
country,  that  perhaps  this  is  one  that  needed  to  be  handled 
with  the  full  resources  and  sort  of  the  full  capacity  of  the 
Department's  central  office  to  handle  a  big  case,  that  this 
was  going  to  have  a  lot  of  interest  and  this  needed  to  be 
brought  home,  if  you  will,  to  this  Crimina\l\Division  and  we 


lust  went  around  on  that  a  little  bit. 


I  want  to  be  clear  just  as  I  suggested  It.be  in  another 
U.S.  Attorney's  Office  or  be  retained  by  Ms.  Cas«y  because  I 


;t^ought  that  was  the  best  answer,  Ms.  Harris  argued  strongly 
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because  she  f^irf^at  the  Departmetvt  could  do  the  best  job  on 
getting  ttfis  done  right  if  it  was  brou^tvt  into  the  Criminal 
Divi^/on  where  she  could  give  the  resources\to  it. 

Q    Do^-ytSu  have  --to  your  Rnoviledge  doe^  Ms.  Harris 
low  th^/President  of  United  States' 

No,  I  believe  she  said  at  that  meting  ^he  did  not. 
What  about  Phil  Heymann  who  was  also\ present  at  that 


I  don't  know  whether  he  knows  the  President  or  not. 


Ld  Mr.  Ur 


on  might 


1  in  the 


Q 
meeting? 

A 

Q    What  about,  I  believe  you 
ha^e  been  at  that  meeting? 

A    Yes. 

\Q    He  was  a  Deputy  Assistant 
Crihi.in\l  Division? 
Yes 

Q    Supervising  the  Fraud  Section  among  others? 

A    That's  correct,  I  think.   I'm  not  entirely  certain. 

Q    And  Mr.  Urgenson  had  been  there  since  the  previous 
administration? 

A    That ' s  correct 

Q    A  career  prosecutor  as  far  as  yo\^\know? 

A    That's  correct. 


Q    And  Mr.  Keeney,  of  course? 
A    Long-time  career  prosecutor. 
"^    Any  reason  on  your  part  to  believe  that'  anybody  who 
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was  present  a^^^*tta^t  meeting  frOm^he  Criminal  Division  or  main 
Justice  k^d  any  real  or  apparent  confl^t  of  interest  that  in 
your/judgment  would  have  precluded  them  fr«»m  fully  and  fairly 
evaluating  ttie-Tnerits  of  this  ca^e-^t  that  tiine? 
A  /Absolutely  not. 

ir.    Fishman.   That's  all  I  have.   Thanlcs . 
Mr.  Clark.   Hopefully  this  will  not  take\ver\r  long. 
EXAMINATION  BY  MR,  CLARK: 
I   I    Q    You  were  just  asked  a  couple  of  questjionls  about  the 
1  report  that  was  prepared  for  Gerald  McDowell 
\  criminal  referral.   These  are  very 
\The  author,  Mark  J.  MacDougal,  do  you  know 
A    I  don't,  no.   I  think  I'm  making 
coCms^  made  as  well  that  he's  the  ] 
Sectrqn/^but  I  do  not  know  him  p€ 

Q    Have  you  yourself  ever  worked  in  any  prosecutorial 
components  of  the  Criminal  Division,  the  Fraud  Section,  Public 
Integrity,  any  section  like  that? 

A    No.   My  only  trial  experience  or  my  trial  experience 
^  is  Tax  Division  for  the  Department  of  Justice  on  the  civil 
I  i  side. 

;  \ 

\    V     Q    And  -- 


A    And  a  long  time  ago. 
Q    Approximately  what  years? 
~A     1976,  77. 
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a  layperson 


it  was  that  he  thought  so,  too,  but  was  not  prepared  to  direct 
it  --  at  least  did  not  direct  it  that  he  could  have. 

Q    Did  Ms.  Harris  take  the  laboring  oar  in  representing 
the  Department's  position? 

A    Well  she  was  the  Assistant  Attorney  General  for 
administration  she  certainly  -- 
V    Mr.  Fishman.   I'm  sorry.   Criminal  Diyi^on. 


The  Witness .   I'm  sorry,  what  did  I  say? 
Administration.   It  comes  naturally.   As  the  At^rney  General 


for  the  Criminal  Division,  she  certainly  represented  the 


u 
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Criminal  Divi,>itJfr'ancl  was  an  ^dvoe^te  for  the  Criminal 
Division^  position  and  a  good  one 

iad  the  Deputy  not  been  in  the  room  atquably  as  the 
yojl  know,  ap.-<i^   head  of  the  CrinuTral  DivisioK,  she  would  come 
js  clos^as  representing  a  departmental  ^ositiok  as  anyone, 
/but  the  Deputy,  in  fact,  in  that  room  held  \he  Department's 
posyition.   Does  that  make  sense? 
BY  MR.  CLARK: 
Q    Can  you  think  of  any  reason  why  the  meeting 
necessarily  included  Mr.  Heymann  instead  of  beikg  Conducted  by 
Ms\.  Harris? 

A    Sure.   He's  Deputy  Attorney  General/  iS   guess  that's 
n^t  Apparent. 

Q\   Did  he  contribute  anything  -^ 

I  think  he  took  part  infthe  disriissinn .  I  He  didn't 
sit  silent.   The  only  --  the  point  I  guess  I  made  badly  was  I 
don't  recall  him  sitting  there  at  the  end  --  at  the  front  of 
the  table  at  the  end  of  the  meeting  saying,  "Okay,  having 
listened  to  all  the  arguments,  Paula,  either  do  or  do  not 
recuse."   There  was  not  that  decision. 

1      Q    Very  good.   And  I  should  have  a^^ed  this  earlier; 
S^o  you  recall  any  discussion  of  Ms.  Casey 'i  fiersonal 


relationship  with  Mr.  and  Mrs.  Clinton  at  that\ meeting? 

A    I  --  all  I  recall  is  Ms.  Harris  sayind  I  don't  know 


ilie  President  personally. 
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I  think  that  was  inxcounterpoint  to  at 
that  Paula  at  least  haV  met  the  President 
sorry.  \l  have  the 


--  I  can't  -- 
some  point  Paula  indicted  she  knew  the 
not  a  friend.   I  don't  know  wh^re  I  got 
let  that  one  sit. 
Q    Do  you  recall  from  the  meeting  there  beiilig  any 
iJscussion  of  allegations  being  made  by  a  gentl^mai^  named 
Dalvid  Hale? 

A    David  Hale  was  a  name  that  was  promii/ent;/  at  the 
^im^,  but  allegations  about  Ms.  Casey? 

No.   Allegations  concerning  Mr.  J2linto^, 
Mr .  >IcD<^ugal ,  Madison  Guaranty. 

A\  /  That  was  certainly  --  1 1  moan,  iU  v<aa  part  of  the 
context  in  which  we  were  operating,  but  I  don't  recall  that 
being  the  core. 

Q    Okay.   When  your  office  creates  these  action  memos 
that  you  send  up  to  the  Deputy  Attorney  General,  do  you  have  a 
-jlog  in  the  executive  office?  r^ 

\  A    Which  action  memos  are  we  talking  ^bout? 

\^^^ Q    For  instance,  the  February  3rd  -J   l\m  sorry. 

A  Let  me  help  you.  We  have  a  --  let  meK  help  you.  We 
have  a  chron  file.  You  would  see  references  to  c:hron  file  in 
The  executive  office.   You  saw,  I  think  we  talked  about  a 
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McWhorter .   Tttsit^  was  a  chronological  file 
signs  so  there  was 

d  for  me.   i 
^ure  th*±e  is  one  for  Carol,  but  there  a>^  also\other  fil( 
/copied  of  things. 

/  Q    My  point  is  this  document,  you  woulA  agAee,  is  sent 
to/ someone  with  a  request  that  they  act  upon  it\? 
A    Sure. 
I    Q    Okay.   Now  -- 

Let  me  look  at  the  bottom. 

You  can  have  this  one. 

Okay. 

In  fact,  if  you  look  at  pa5^^672,  there's  a  space 


where 


A    Yeah. 

Q       a  person  is  supposed  to  indicate  some  action 
taken,  correct? 

A    Basically,  we  sent  that  up,  although  we  didn't  say 
it  as  clearly  as  we  might. 
\  Q  My  question  is  did  the  Executive\  Office  for  the  U.S, 

X^torneys  maintain  some  sort  of  log  or  contiro>l  where  you  noted 
that  these  were  sent  up  and  then  you  would  latVr  indicate  that 
they  had,  in  fact,  been  acted  upon? 

A    Yes. 


930 


15: 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


you  descrfBc-^^a't  for  me,  physically? 
Yeah.   I  want  to  say  it  come^\in  the  form  of  a  chart 
y.   Basically,  box  numbe^  one  would  have  in 
al  from  this~t>earson  as  oX  this  date  and 
tages ,  you  know,  it  te^ime  in\on  a  certain 


lere  on  a  certain  date,  went  to\the  Deputy, 
to  the  Criminal  Division,  whatever,  and  t\hen\we  track  it 
a  final  conclusion. 

Q    Is  it  your  recollection  that  it  was  llike|  printed 
standardized  forms  or  more  like  a  loose-leaf  naiteDOok? 

A    I  think  we  ran  --  I  think  it  lived  in  a/computer  and 
\go1i  printed  out  whenever  we  needed  to,  but  M^  W^stbrook  can 
t>^ll\you  more. 

She  would  have  more  immediat€f^contact  Vith  that? 
Yes  .   It  was  run  out  nfl  h^r  nf  f  i  re. 
Q    She  and  Ms.  Henneman  probably? 

A    Right.   I  think  it  was  sitting  in  there  like  a 
little  program  and  they  just  kept  updating  it  in  the  computer 
and  printed  it  when  they  needed  it. 

Q    Finally,  please  don't  take  this^ersonally,  the 
Icircumstances  of  your  move  from  the  ExecutViye  Office  to  your 
1  smrrent  position,  they  in  no  way  relate  tojanything  concerning 
your  office's  --  the  handling  by  the  Executive\of f ice  for  U.S. 
j  Attorneys  of  any  of  the  matters  that  we  have  sp6>|cen  about 
'  £oday? 


u 
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Mr.  Clark.   Nevertheless  I  thank  you. 
The  Witness.   Thank  you,  sir. 

EXAMINATION  BY  MS.  GARCIA: 
Q    During  the  November  3rd  meeting  you  indicated  that 
there  is  discussion  about  whether  to  refer  the  investigation 
tof  Madison  Guaranty  to  another  U.S.  AttornJeV  s  office  outside 
pastern  District  of  Arkansas  or  to  keejj  iV  in-house  in 


main  Justice? 

A    Bring  it  into  main  Justice. 


Bring  it  into  main  Justice  and  appoint  special 
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nvestigation  of  Madison  Guaranty, 
can  --  I'm  sorry>\  You  had  a  question 


that  the  c&rreet  charactep ization  of  what 

Ls  brought  in-housed 

parse  that  a  little  bits.   I  ^hink  the 
)lks  felt  that  there  was  ^  we\were 
1  which  was  is  Ms.  Casey  go\ng  \to  recuse 
ig  to  come  to  the  Criminal  DULvijsion.   I 
believe  they  felt  that  was  the  only  realistic  scenario  that 

\  J       ^ 

m^de  any  sense.   And  I  had,  until  my  memory  was  refreshed  by 

MacDougal's  memo,  forgotten  that  I  raised/th^  question  in 

jrnative.   I'm  sure  I  did.   I  think  ^  die 

Fishman.   Mr.  McDowell's  memo. 

Witness .   Jerry  McDowel  It's  memo  where  helsaid  that. 

So  what  was  then  discussed  was  --  it's  sort  of  binary.   First 

question,  is  Ms.  Casey  going  to  recuse.   The  question  of  where 

the  case  goes  is  not  at  all  related  to  that  and  doesn't  affect 

it  at  all.   Just  is  she  going  to  recuse  herself  and  her 

office. 

I      Then  next  question,  once  that's  deciii^  in  the 

\af f irmative,  is  where  does  the  case  go.   Ij  raised  the  option 

oflt  going  to  otner  U.S.  Attorney's  uf  flees  ekJid  the  Criminal 

Division  felt  strongly  it  should  be  the  Criminal^  Division  and 

argued  that. 
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BY  MS^r-t^RCIA 
Q  /^f  a  case  is  brought 
Crimi/(al  Division  of  Justi 
coyrisel  is  tberr'appointed 
A  /'Not  necessarily, 
ible  jfo  track  it  if  I  doodl 
Mr.  Fishman.   Describe 
The  Witness.   If  the  c 
so|nebody  is  designated  as  either  the  United  States  Attorney  in 
chprge  of  that  case  or  the  Assistant  Attorney  G€ 
^chirge  of  that  case.  / 

For  instance,  it  could  be  taken  by  or  referred  to  Jo  Ann 
H^ris   as  the  Assistant  Attorney  General  in/charde  of  Criminal 
Divisiim  under  her  authority  to  prosecjtte  that  ckse   or  an 
indivi)iua^  could  be  named  as  the  Xctinq  United  statlos  Attorney 
in  that  district  and  it  could  be  handled  that  way  and  that 
person  would  report  directly  to  the  Deputy  Attorney  General 
and  I've  seen  that  happen  on  recusals  or  a  third  scenario  I 
think  what  did  happen  here  is  a  person  in  the  Criminal 
.^Division,  Jo  Ann  Harris,  takes  it  as  the  head  of  Criminal 
and  redelegates  down  to  somebody  i,iV  the  Criminal 
who  actually  handles  the  case  and  IreVorts  to  her. 


Now,  after  that,  the  question  of  whether  you  ckll  that  person 
Special  Counsel  or  not  tends  to  be  secondary. 


BY  MS.  GARCIA: 
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with  such 
ther  than 
s  Office? 


\place  that  can  best  handle  big,  complex,  difficult /cases . 
\   \  So  from  the  Criminal  Division's  perspecti;ve  t^hat  is,  in 
e^ertce,  that  division  functioning  at  its  h^hesy  level.   Take 
thextough  case,  get  the  resources  on  it^y^^se  the  ^expertise 
you've\got,  use  your  mass  capacity!  and  get  it  done. I  U.S. 
Attorneys,  especially  more  recently  rather  than  20  years  ago, 
many  of  those  offices  have  grown  in  size  and  expertise  and  now 
more  readily  say,  "Wait  a  minute,  wait  a  minute.   I  got  the 
capacity  to  do  this.   We  are  not  just  three  guys  in  a 
storefront.   We  got  good  lawyers,  too." 

\     So  that's  the  argument  that  goes  back  «mcI  forth,  but  I 
ttiink  that,  in  essence,  that's  intramural  -j  nhat ' s  the 
intramural  league  inside  the  Department  of  Just'ice  arguing 
over  who  gets  to  keep  the  ball.   That's  really  aM  it  is. 


T^Kere '  s  a  lot  of  that  that  goes  on. 

/ 
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Ms .  Garc 

>hma 


el .   When  a 
s  in  the 


another? 


1  Counsel? 


That  is  an  entirely  different  animal,  right? 

Absolutely. 

When  the  Criminal  Division,  as  it  did  in  this  case, 


takes  over,  it  is  lawyers  somewhere  in  the_Criminal  Division 
I  Reporting  up  the  chain? 

A    To  someone,  depending  on  where  thbyXtake  it. 


Q    Okay.   And  in  this  particular  instancse,  it  was  a 
fraud  case  that  was  being  handled  by  the  Fraud  Section? 
^      A    Yeah.   And  in  that  light  it  would  have  iDeen  pretty 
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standard  to  hav 

honest  wi>fi  you,  that 

Couns 

woulan ' t  have 

mean  - 


ported 


there  wasn't 


but  I'm  not 


I,  but  I'm  not  sure,  to  be 

:ind  of  a  Special 
but  everKif  it  was,  it 
i§  what  we\iave  taken  to 
It  would 


w 


the  same  meanir 
at  title  to  mean  in  other  circbmstanct 
^ave  ^en  no  more  than  Department  lawyers,  pretty  good  in  its 
own . 

Q    The  last  thing  I  want  to  ask  and  I  ap^lodize.   I 
fofgot  to  ask  it  before.   Mr.  Clark  asked  you  abjoutj  the  formal 

recusal  papers  signed  by  Mr.  Margolis  for  Mr.  He|yma|nn  on 

\ 
ember  22nd.   You  remember  that? 

A    Yes. 

And  he  asked  if  there  was  anything/unustial  about  a 
thr^-v^ek  delay  from  the  time  the  memo^^*/as  genej^ated? 

A\  \That's  correct. 

Q    As  of  the  date  of  November  5th  when  Paula  Casey 
signed  her  --  sent  her  letter  to  Mr.  Heymann  recusing  herself 
from  the  Hale  matter  and  any  related  matters? 

A    Yes. 

Q    That's  document  209,  correct? 

A    Yes 

Q    Was  there  any  doubt  in  anybody's  fci^d  in  your 


knowledge  who  was  involved  in  this  decision  that  the  signing 
of  papers  by  Mr.  Margolis  or  Mr.  Heymann  was  a  mere  formality 


this  point? 


937 


thought 


prepare  that 


'm  not  stunningly  de 
I  khink  no  more  than  the  press  > 

it!  is,  is  that  the  Criminal  Div 

1 
formal  --  until  December  22nd  ti 

started  sooner,  didn't  they? 

\Q     In  fact,  Ms.  Casey's 

indXctinents  had  been  returned  ti 

Okay.   Yes. 

Q    Presumably,  they  had  a  trial  date  coming  up? 

A     I  don't  know.   I  just  do  have  there  memory  that  they 

went  pretty  quickly  because  that  was  the  whole  point  of  the 

exercise. 

Mr.  Fishman.   I  have  nothing  further. 

Mr.  Clark.   One  more. 

EXAMINATION  BY  MR.  CLARK): 


Q    On  the  November  3rd  meeting,  do  you  cecal 1  any 
discussion  in  the  meeting  about  the  fact  that  on)e  of  the 


cafiminal  referrals  named  the  Biii  Clinton  campaign  fund  as  a 
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fere  was  some  dis 
frankly^ I  cannot  now  tell  yo 
they^  went  throu 


Q/       Did  anyone  actually  have 
''A     I  don't  recall  copies  at 


How  was 


who  do 


nine,  but 
I  remember 
ble  detail 

ferrals? 


j  sulistance   of    the   referrals? 

I        '      A  Paula. 

^   \      Q    Was  there  anyone  else  who  seemed  to  b^  knowledgeable 


^bout  the  substance  of  the  referrals? 

\A     If  they  were,  they  weren't  manif est^ing  it 

q\    Okay.   And  did  --  do  you  recalj/her  specifically 
mentioning  the  Clinton  campaign  funti? 

A    As  she  went  through  some  of  it,  but  I  cannot  tell 
you  the  specifics  at  all. 

Mr.  Clark.   I  am  finished. 

Ms.  Garcia .   Thank  you. 

The  Witness .   Thank  you. 

[Whereupon,  at  4:04  p.m.,  the  committ^e^  was  adjourned.] 
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Re:    \  #7236  Madison  Goaranty  Saving  <fe  Loan 
\       y-itile  Rock.  Artansas  •  In  Receiversfaip  (11/29/90) 
GRIMTNAT.  Rfffrrat  ntttmbfr  mfVU 


,cr  Federal 


Dear  Sin 


Certain  mzttcrs  Eiye  ^e  to  our  attention  wiiich  may  consntute-aimi 
law.  Enclosed  is  a  rtpon  of  an  Apparent  Criminal  Irregularity 

Infonaation  in  this  referral  may  hive  been  derived  from  financial  r«ords  of  customers  of  federafly 
msured  fimaaal  msntutions.  I  hereby  certify  that  (A)  there  is  reasonto^iicve  that  these  records 
may  be  rcleviattoa  violation  of  Federal  criminal  law,  and  (B)  theretords  w^obtained  in  the 
exerase  of  the  KTCs  supervisory  or  regulatory  functions.  ^ 

^«  °untr'S;S;^Wr '  "^^  ^'^'^  "^""^  "^  ^  "'="^  ^'^  « V  ^°^  ''  '°^ 

i      I     \\  ■  \ 

Hcasedrea  any  inquiries  t^nhe  WstigsMr  identified  on  the  referral  farm,  or  to  Lee  O.lAnsen, 
Department  Head/Cmninal  InvejtigatiQQs,  Kansas  City  Consolidated 


Enclosure 
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th-  A.-ociation  vt,«    it^TT^Ii^    ^   ^     "   "^  »»>«l^«»rv,    H.  '—   r«Krr«l    ir=o 
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PESlSOIf(S)  S13ST1CTX0  OT  CSlIXim.  VTOLAnoHi  Cosplrea  •\iCrp<XKi;T«paa  (a)  ^hrouijh  [■)  on 
aacA  indiTJulual  •aapsocad  ofCT,'  tn  I  n  i  >  «gti^ttY..__^Ii  Bora  tJluj  ooW,  aaa  cxintinuation 
■  b*«C),  ylsclnda  TfsiaiLry^'Wig^ict.M  onl^.  I ndlT idua^s^ofbo  nay  ba-raMoiowladTa  of  eha 
■u«pa« yCrl&lAAl  acT^v^Cy,  buc  wtae  «jra  noC  rhaoaalva*  iroapacsad  of^b^Lnq  LavolT^ti, 
mhauiA  p»  llsc*d  a*-^«n*«*«a  un<l«r  ICaa  10.  Prorida  any  addr^Xooal  dccxlls  Icnown  wi.ra 
raapact  X.O  prlor^rvf axTals  or   (.ffiliatioaa. 


XAKZi   /rlrK/XZ/I.aac) 


KcOouqal,    Cub«ii  E. 


OXTZ   or  BUCSt    (MOQt^/Day/7*ar) 
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Sssas  KcOeugal  raalqnad  ifoa  ^^a  Soard  ai  OLzac^sri  is  Saceabvr  198S,  but 
raiBaJ.nBd  acslTa  in  Cba  day  to  day  ac^lT-itias  of  t^«  associacioa' ■  subi2.d^ax7 
oparatioaa. 


la   paraon   a'£fillaead  witb    asy   o^bar    !'.  ^ir.eia.L    '.  initutlon; 
Taa        _l___~"*o  Otteao»fn   at  t."ii»    tisa 
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Xadiaoo   Karkacinq  >>ai(p>T>\rnnr£i-jmca 

HcOoaqal   i  XaaoclaCaa  KadXaoD   riaaacial   CorToraclcn 

rlo«««rvood   Taroa,    Inc.  WhiCmCar  D«^-alopBaat   Cor?.,    Inc. 

Pambrook  Manor.    Inc.  Xollia^   XJiaor,    Inc.^ — -—" 
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Sa^brT^clLar-HcOougaJ.  Soitb-acSoQTal 
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r..p.cy  to  prior   y«fSril,   or   .i^llltLii.    '"'^'**  "r^»Ktition*l  Omr^x.  ^^^  ^^^^ 


•■t/KI/L*«t) 


ADDWas,     {»tr»«t/Cltr/«t*t«/Iip) 


DAJcnown 
DXZZ  or  BIRISi     ;ilonth/D«y/I.ar)  OaJcnown 

SOCIAL  SXCTirn  no.  o^^ 

^l.tioa.hip  to  tb.  flnancl^   la.tit«ic„,      ,c:^   ^,    .^^,^,.   ^,^ , 


I'^f  -t«r=uLa«-c»<i  


Dase: 


Prior  or 


(ir  a«c«jisar-/,  usa  eontlau«tica  »h»«tl 


>l*t»4  r«f«r;alai 
T   Ho 


rii   T««,    pla«a«   idaatlly 


I  or   businAsa   antarprlaa-  \  \ 

i-_2_  Taa  \      \       «o  \ 

■-,  '  \        \  ,  \ 

1^-   yaa   to   aitiiar   or^both.    pl«»M    i^aotlly.  ,  ' 

iacluxli^,  *  u   n«rXbooki».pl^-    lor   tha   HcO«t;ti- ,/ Tmrlcia    cccy4ai.. 


X*^«,n  lUri:«lo,  3««i.?n«r>ton,ir^«:icti 

Peabrook  K»nor,    Lac.  Rolll-,  itaor      lac^   >— =T>- ' 

Cra-t   »oat-«ra   :.*ad   Co.  Tt:ciar-Saiti-»4cOou^l 

S!Bltii-T-jcJc*r-ncOoo,U  fiaitJi-JiOcm?*!^^^ 
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MaOBON  CUAJtANTY  VVVINCS  t  LQA/« 

auMD'uj.  xanuuL  caooi 
AUGUST  JL  wn 

fAOEJ 


ECPXAHATiOB/OMOliyTIOB  Of  $US1»«C7TC  VIOLAnow.  frsrrlda  •  brl.iK^n»rr»tiTQ  description 
at  th*  aeclTltry  gxTicf  rls*  Co  ch«  rafafriJ.>  «xpliln1ry]  what  laMuiusuxl  or  Ixragulax 
a^out  tlia  tranaacclan.  Dta-lla  <flll  b»  ■prorldgd  latar  In  tlia  fom.  Tha  purpoa*  et 
thia  paxagcaph  la  to  prvrL^M'-rfiimmirj  i*acxi'p€Iaa~Qi_^thm  orwrall  Cranaactlon.  (Lire 
appllcahl 


ahlh   account  nu^totfrs . ) 
a    rmbra»jrfyi9H    and    J 


B«tva«a  7abruar7Xl964  and  July  19S7,  Jaaaa  S.  XcOou^al,  Sttaan  E.  HcDou^al.  Lisa 
Xnrpau^h,  Jla  Coy  TucJuar.  Stepban  A.  Soith,  Bill  CUntoa,  RlllaryvItoclhaiB^ Clinton,  -n'l 
otbar/  IndlTidaala  who  ar«  aa  y«t  untdantl^iad.  vara  prlncipala  i2\at  laajt  ona,  and 
poaalbly  Dora,  of  tha  following  ctsopaalaa  aod/or  bQala«aa  Istaraata,  aach  of  vtu.c& 
aalntaln*d/a  chaeJcing  accotint   at   Hadlaon  Guaranty  Sarlmja    t   Loaa    ('MCSL'); 

/      Kadlaeo  itarkat.lji9  Saalgoara  Conrtmerlon  \  l 

I       KcOoogal    t  Aaaoclataa  Hadlaon   flnanelal   Corporation  \ 

71ow«i-Hood  rana.    Inc.  Bhltawatar   Dvralopoant   Corp.,    Ine.l  | 

Pambrook  Katyjr,    Inc.  Boiling  Hanor,    Inc.  | 

Craat   Southara  Land   Co.  Tuckar-Xmlth-HcDosgal  j  | 

SAlth-Tueinr-HcOougal  Salth-McOougal  / 

/  / 

K6S^.  chacXlaq  account  tllitorlaa  froa  ScptasMr  19S4  throagh  Kay  198S  vara  rrviawed  and 
aaalyxad  .for  aacA  of  thaaa  antltlaa  (baraaftar  rafarrad  to  aa  tha  *tba  comblaad 
eoBpaalaa*).  Tha  pattama  that  aTolrad  froa  thlf  rvrlaw  go  back  to  fajbruary  19B4, 
poaal^ly  •arllor,    aod  occur  as   lata   aa   July   1987.  /  / 

During  chla  tlaa  fraaa,  aoaa  or  all  of  tha  prlneipala  of  t^M  aforaoiBatioaad  eaccpajilaa 
allag«dly\alIow«d,  or  partielpatad  In,  miaai  una  gaaatlonabia  caah  flow\  and  'loan* 
tranaactlOBS  tiat.»aau  tha  eoablnad  ceapaniaa,  aad  othax>-nnancial  Instltociona.  Tha 
tranaactionasrarlew«d  and  diacuaaad  horaln  will  alLaga^azcaaal-r*  orvrilrafta  raaultlng 
in  unautherizad  loans,  chack  kiting,  poaaibla  fnnrary  (nr  a->  • 'la  i  rr*/  lairr,  aTTani'T-a 
uaa  of  unauthorixatf^  •Igaaturaa | ,  potantlal  &l*appropriatlon  of  fuadj,  poaaibla  illicit 
cazpaigs  contribQtiona,  divarsion  of  loan  procaadJ>  and  potantlal  bank  fraud;  aach  of 
thaaa  actions,  eoopoundad  by  tha  axtandad  tiaa  frasM  during  which  thry  oceurrad,  lands 
cauaation  to  tha  probability  that  aona  or  all  of  tha  KcOougal '  a  buainaaa  aaaoeiataa  aad 
partaai:a,  tha  eollactl'ra  prlneipala  of  thaaa  coobinad  ecBpaaxas^  had  knowladg*  of  thaaa 
actlTltias.  Tha  axtanal'ra  natura  of  rhaaa  aeti'rltl«»~^eoald~^«i.lag*dly  conatltuta 
ongoing  crislnal  and  ragulatory  violationa  which  laatad  for~^a.,paric>il^f  t.*ir»a  or  stora 
y«ars,i   and  cauld  hava  ultlaataly  cootribQtad   to  tha   failura  of~'^Cha  Axsociatioa. 

\  \  \. 

Although  aoaa  of.,  thaaa  eospaniaa,  auch  as  Kadisos  Karkating,  ^Xadlson  riaancial 
Corporation,  abd  rXswarwood  Taraa  appaaxad  to  ba  rlabla  and  actlva  antltlaa  ,\  tha  othara 
appaarsd  to  ba  11t:tl^aora  than  ahall  caspamaa  with  llBitad  assats,  whoaa  chacking 
acceuats  want  thxOQgh  '~«poradlc  flurriaa  of  actirlty,  'nonay  in/aoaay  out*,  than 
rrrartad  back  to  m\  nta»al  ^alancaa  with  vary  )  ^altarl  acti-rlty.  Tha  account  historlaa 
indleaea  that  tha  eoriaetirra  chacking  accounts  for  thaaa  antltiaa  incuxrad  vary 
lial tad,  if  any,  aoothly vsarrica  chargas,  daaplta  thalr  balow  -'"'-"-  balancaa,  and 
llmitad  OTardxaJt  chargas  ragardlaaa  of  tha  azcassiT«  nsmbar  of  orardra^^a  in  aarvral 
of   thai  accounts.  \         \ 


Xn  analyaia  of  tha  aggragata  ctaaeJciag  accoeau  for  thaaa  antltiaa  baCwaan  Da-ramhar  19>4  . 
and  Kay  19>S  raf  lacts  a  »<  r,i^,tm  of  9V  chack  I '  aiiaai  i  lima  in  i  m  i  I  imj  by  and  batwaan  tha 
coablnad  coapaaiaa  and/or  outalda  financial  inatlttrciooa,  totalling  $1,019,122.  Thara 
wara  a  ainiaoa  of  49  dapoalt  tranaactlbos  by  and  tiai  naaii  tha  conbinad  crwrpanlaa, 
affillatad  parsons  and/or  financial  inatttatlona  waieh  totalled  ^-S  1,079, 143.  Tha 
raaalting  ainiavn  nus^ar  of  'aoBay  in/aonay  "oae^^tranaaetisoa^^for  thaaa  combinad, 
pradnmlnantly  shall,  coopanisa  was  (2,098.244  grar~^  a  La  njnth  psriod  of  tiaa.  To 
produca'^ail  ehacXa  froa  sach  account,  vran  for  a  aiji  aonth  pariod  of  tiaa,  i^>uld  hava 
baan  cost  prDhXbl£iTa  as  wall  as  labor  intaaalTa;  tharafora,  only  randomly  aalactad 
cbacks   and   dapoai«»or«ra   producad   froa  fila  for  tha   13/84   -   t/8t   targat   tlaa   fraaaa. 

Tha  coablnad  coopaniaa  *lant*  ooa  anothar  in  axeasa  of  S190,000  during  tha  t'lta  fraaa 
of  Dacaobar  1984  through  Hay  1989.  Thara  wara  31  chacks  writtaa,  daaignatad  as  *  loans* 
by  and  haimaan  xAm  antltiaa,  that  totallad  tl93,884i  huwa ■  ar ,  thara  is  no  indiaatiai>-- 
of  any  for*  of  rapaynanc  batwaan  tha  antltiaa.  Thia  [ii  aal  aa  land!  support  to  tha 
suapicioD  that  tha  McSougal '  a  aaxa  otillxing  thaaa  ahall  eonpanlaa  aa  t  psroonal  'cash 
cow*    froa  which  to  ganarata   funds  for  thalr  own  usa,   and  to  t-la   farrh-'  »»»»"»   "'   — — 
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y«iou.   «,urc^   .ho-n  ^m,  into  thi  HS^^i^^c^^^"'   coil^i^   d^.lt.   it^ 

JZJ\1\1Z'°"'   ""  "^  -^~^-'  ^^^^=^-^«^^o^«lf."Soo" 
ca^*!hll/^.'^j*ij;^~^°«  J^^^,  f  ,  ^l-^^iT  i«Hc.t*l  L  «,.   B«nb«.  of 

i-lnq  «ilev«I  „  un.utiiorii«d  lo^  f  or  HT^^fL  V~    "P"    «"    th«  i  a^r-Ar.ltrlr. 

Of   t..^   .cti^iti..    i.   o^llJ;?'^  ^"  ^!i:S°,'^.^X?.V  "'•"*'•  /  '^'->^^^"n 
•     \      oa   l/JS/BS,    ch«Jt  t   S77    for   113   181 'q7  .  ■         / 

\  Kcfio^,,*!-,  but  b.„,  „  r,.S»iT^U  tcTLi  Hi^  .r  ^  ^''•^  "**•  ••^— •  »• 

KcDou,^.    (Su.«iiHc>:n,9,i^,I^;"/f!"  '^^r*f«>=^  179)    to   Ji» 

o^rdr«,ta,   th.   McOou,»i  ■  ^    .cco^'b;^f  Tis   ^jJ^T^   ""*  *"    '°"«    P*^*' 

s.^ci'^irtTj'^^cj:^  .^.^^'  '"C/F?^^'-  "'^ "-' "".  -r  t.. 

'^^    force    paid.    th«    b*lZ^\<r!Ur^^*'^  '^   J<3,283.0O>,    «od  whan   ti.   cli.cX 
pVortii«a  B«nJt.  ^  ^°*  ^'"^^  I>*y»«tt  of  thj_pr»Tiou«ly  awtioD«l  ci«K:k  to 

I  s^'^^"^"*^  "cS::5't.r^s;=.=^,  1„%"  b^^  ci..to= 

ti-t   ti.«  tuna,  „^   al^Tcon^^t^l \1f^--"T^"'    "»  ^P«>b«WJ.itr   «l.t* 

I    tunA.     on.    Of    viiichW^ti^-^„.,  .^''=*'    t«»Uia9    IS.OOO    to    hi.    ci^go 
^_^j^^^^^^  -««a-^    ta.    ucooug.1-,    <Mn    .ccouat     ia    »     S<10,0OO>    olfliitiT, 


:    fore  paid.      a.    tSt.sTalVrt^^,^'    "•",    '='«<^'«°    K«ili*on    Cu»r»ntr    "*. - 

•ecount  b*i«ac.wM  H9.729  ^  ^r  i.  SS5.000  w>.  »rltt.n,  th.  McDou,.!". 
th.     ch.ck    -*.     fore,    plo^  •  ^fl^^T^T"*""^  o,«dr»m  by  J<aa.077.«a>  vt«n 

529,209130  ch.,U  fr«  tatru,^  i.T  ?^r:i^S^J  *«o««' w„  r— dl«d  by  . 
J».*Ji«>n  financial  Comor.tion i  wk <',...  ^^^'~^*"''^^**  l.Miikj  drpMreamat.'  of 
H«rc*J.«  Which  h«d^^if^ltL/i^"'V  »««=«»  *-  •  -rmfund  on  black  380  n.- 
T.fuad-^fttuatloToc^.r^r^r^.J^i^^in''^^*''"^''  ">  V18/85.  X  .lailax 
Jl-  KcDou,^  for  an  -IT^;^  tt^JUi^^V'"" J^V'^'^  ~««-r  ch.ck.  wrltt.n  to 
aloort   Ul^iibi.)   BMiiitoa     Ji^^^J^\  ._   ■Ignwl  by  Kunrr   (or   Harry;    «iTa«tur. 

to  th.  McDougal-,  wh.n  ^^  lIllL,.  ^°  ,"**  ^^««>c-.  th.  fund.  w«r.  r.b.t.d 
OT«xlraft.  ^"    account    h«l«ic.    «,.     ia    „    axc..!^     .tat-    or 


/1 1    rm    m 
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OD  i/2*un,  eii»ck.  t  160  tor  Sfi3.Z3J.29  »«■  i««\i«<d  irom  tha  KeOou9&J.-s  mccouat  to 
CaXon^^ktioaal  tank,  «i.l*q*dly  for  a  loan  payBaaC.  Tltv  daca  Uia  cbaelc  w«« 
wrixtan,  Uia  HcSougal' t«ccguxi£_caa£ataad  a  balanca  of  $943.19;  Jim  McOoaqal 
procurad  loaa  02'>6)i^i3ftis7oOO  tram  llCCr7~S*TQ«lciiu;  Uia  taaAm  Loco  UiaLr  jcls: 
aeeounc  to  rayw^'tJM  chack  to  Oaloa  latlooaX^HUmJi.  Hcmaoir,  daapita  t^a 
/dvpoaltad  Le^n  proeaada,  tJia  $aj,233.J9  ci>ack  vaJr-<vforca  paid,  put^loq  tJia 
'KcOOQ^alVa   account  balaoca   at    S<4.096.03> 


It  iboald  aZao  ba  polntad  out  that  tha  XcSoa;al'*  claarlT  diTart»d  fMada  fron  thaLr 
)iaML  hena  /  par  chaaa  aad  lapreraaaot  loan  of  S3tl,S02,  fundad  la  2/8S,  for  ot^ar 
purpoaaay  O-rax  tlOO.OOO  vaa  dlTaxtsd  for  tba  porpoaa  of  briaging  principal  and 
Intamat' paynaats  cnzTant  oa  fiw  aaparata  1C£L  loana,  aa  arldascad  ^  XcSouqal  chack 
^  611  for  $95,362.62,  and  cAack  ^  612  for  $5,639.17.  It  sbosld  ba  furtbar  noted  that 
cnack  ^616  for  $4,500  ««a  wriftaa  froa  tha  loan  >iliii  aaija  to  I,ar«na  XcOou^al,  a 
ralatl-ra,    for  undlacloaad  purpoaaa.  I  | 

II  11 

In  aritHtioa  to  XcDougal'i  blatant  miauaa  of  poaitloo  in  allovinq  hla  paraonal  aceaoat 
toi  axlat  in  aucb  an  o^ardrawn  rtata,  ba  allowad  tb«  aaaa  elx-coaataacaa  to  occur  witb 
tba  coo;bin«d  aball  eoapanlaa  aa  wall.  BaLnaao  12/t4  and  S/IS,  thara  vara  li  o»aj draft 
■  itaatlDna  vitbln  th«  accoonti  of  tba  cooblaad  cccpaniaa.  Tba  oa'^ority  of  thaaa 
o-rardrafta  «^ra  eurad  by  dapoaita  froa  oca  ccepany  to  aaotbar,  aooatiaaa  by  'kiting* 
funda  batvaan  accounta  in  vhicb  Inaoff leiant  balaacaa  axiatad.  TM.a/alla9*<lly  bappenad 
oa  at  laaat  tvo  oecaaiona  witb  Wbitavatar  Daralopaast,  wbo  avj^daatly  had  anotbar 
•cceoBt  (peaaibly  at  Bank  of  Xinqaton.  oo«  "'•**  -^^  Bank  fi  Traat)i/into  waJLcb  funda  vara 
dapoaitad   froa   tba  ISSSL  Vhitewatar   account,    laaTiag   it   in   aa^iar draft  atatua 

tha 


During 


tArgat 


Wbitawatar   D«i'«lopBact,,irr6tB    a   mi  n<»iiTii    o^  10    cbacka, 
totaJ-iing  \70,U9.41.      Of   tbaaa   10   cbacka.    fiTa  cbacka  totailing$60j_62S_w!«ra  wrltton 

oa    inauf  fieiaat  ^funda.    Tba    aoauing    orardriXta   vara uoiatad    ]jy    funda    froa   tba    otbar 

eoobinad  crrrpaii  I  aa .  aooa  of  wtuicb  vara  providad  by  bank  loana.  Sooa  of  th«  Vhitavator 
cbacka  vitb  nora  aignif leant  dollar  aaousta.  aucb  aa  cbaek  #  Uf  for  i7,S00,  and  ^  LSI 
for  $5,071.23,  vara  payabla  to  T^a  Bank  of  Ciarry  Vallay  for  principal  and  intaraat  on 
two  aaparata  loana,  and  vara  vrittan  on  laaufficiast  fuada.  Cbaek  4  118  waa  fore*  paid, 
errardraving  Wbltavatar'a  account  by  S<7.492.04>,  vbar8/tSr-*alaaca  i  aiiaioad  until  cbaek 
#  152  froo)  Tuekar-f  Itb-aeOougal  for  S7.500  vaa  dvpoattad  inreo~jrbitavatar'a  account. 
Tba  circaoatancaa  aurrouading  Wbitawatar  cbaek  #  128  «^ j.V~-a  1  a  1 1  a>^  only  tba  dopoait 
caaat  froa  tba  cnViljiad  accounta  of  Boiling  lUaor,  Tnckar-Saitb-KcObugal,  rlovarvood 
raxaa  and  PaotarcQk  lunoc.  Kauxica  Saitb,  principal  and/or  loan  a«fic«r\of  tb>  Bank  of 
Cbarry  Vallay,'~-ia  allag«dly  a  long  tiaa  aaaociata  of  Jia  KcOoogaJ..  Sa±tb  waa  alao  a 
frequant   call*r  ta  Jla  HeOongal,    according  ta  tba  HOSZ  p6oo«  Daaaaga   log«. 

Xacbiinatanca  in  wtxicfi^Wtaitauatar' a  actiaaa  raaultad  ia  aa  orardxaft,  no  aarvica  charga 
or  faaa  vara  aaaa  a  aad.  wl^tb  tba  axc«ptioa  of  tvo  ia  1985,  botb  of  vhicb  ^imx*  rafuadad. 
Tba  two  largaat  cbacka  vrittaa  by  tfbitawatar  during  tbla  tina  fraaa,  cbaek  ^137  for 
S2S,000,  payabla  to  Oxaxka  Xaalty  Oo. .  and  cbaek  *  138  for  $30,000.  payabla  to  Jaaaa 
McDougal  (alla^ad  'loan  rapajiaaut*  -  altbougb  tba  r*cerda  abmr  no  indication  of  any 
loan  from  K^Jougal  to  wbitawatar V^wara  botb  iorcad  paid  aa  tbara  vara  inaufficiant 
funda  in  tbai  acoouat  to  cov«r  ^itbar~-ebaek.  raaaa  tba  $2S.0O0  cbaek  paid,  placing  tba 
balanca  at  J<24,470.90>,  tba  orardraft  waa^oTarad  by  a  cbaek  ,fTO«  riowarwood  raxBs  for" 
$24,455.90  (tba  aaoust  of  tba  OTvndraft,  laJiB~cba_ii5-_aaxTica  cbarga  wblcb  vaa  latar 
rafundad).  Tha  riowarvood  funda  caaa^froa  tba  procaada  of  a  $135,000  eaabiara  cbaek 
drawn  on  8t«pbaaa  C«e\Lrity  Baak,  Stapbaaa,  krkanaaa.  Tba  $30,000  cbaek  writtan  frcB 
Wbitawatar  to  Jaaaa  KcOougal  waa  vrittaa '~-wt>an  Hbitawatar  bad  a  baianea  of  $270.13. 
Whan  tba  oback  vma  forca  paid,  tba  balaaca  vant^to  K29 ,744,87>,,,vb*ra  it  raaainad  for 
tvo  vaaka  uatti  a  $30,000  cbaek  froa  Hadiaoa  rinaacTJCi-Corporatien  (aubaLdiary  of  MCCl 
waa  dapoaitad  into  Wbitawatar 'a  account.  Tbarw  waa  oo  azplanation  gi-ran  aa  to  wby 
nadiaoa  rinanciaKwould  bara  giran    (or  aran  'loaaad'l    Wbitawatar  DaralopaiBat    $30,000. 


kt  tbia  junctura,  It  abould  ba  notad  tbat  abortly  aftar  tba  taryat  tina  fraaa.  ia 
Octobar  1985,  tba  MCSL  Board  of  Diraexora  alnntaa  raflaet  tbat  Kadiaon  rinaneial 
corporation  waa  o<»"ardrawa  by  $2.7  aiilion;  tba  Board  aub»»Tiiautly  wotad  to  call  tba 
o^^rdraft  'an  ixi  i  aa  i.  aaijt  in  tba  aarTrlca  corporation',  aa  up  to  «*  of  tba  Xaaoclationa 
aaaata    could   ba    iirrartad    in    aaz-T-icw    corporatiaoa ,     froa   «    ragulatory    rtandpoiat.  II 

abould  ba  fiirtbar  ootad  tbat  tba  $30,000  cbaek  J«=aa  JlcOougal  raealTwd  frxan  Wbltawmt«r 
waa  aadojaad  to  Xartb  Bc-rara,    Inc.,    (wboaa  prioclpaj.   ia    foraar  Canator  S.   W-    ruibrlerfr- i 
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who     .uiJ««qu«neiy    moaatmrni    it    to    Xadl.on    Cu^raaty    for    tA-    t,X„ 

JLi'-^A'-O-^l^c^T^  i™n?nV?X^.1rc  0^  .^"-^t..  fori  ^  ci.f 
wtU.t««t.r  D.,r,lopi««in   10/8S   f"   tT-^noZfl^^f^,         "^.     P«y«»«    ««iclp.t«l    Iroo 

KcL>«uiy«l  d«po«it»<l  a  oA«ci  for  J3g*  i  ■(  *-~.  711  "^"q  -f**  t»r7»t  tiam  iruta,  «uau 
account,  'thT^  fxu«l.  ^-T^  ^^^"iL^^.^Sc  ^^^fLiT''''  ^to  th.  «xt-l.w,t" 
4pj,*r«t  .f-ort   to   k^  ,  «i^i^  t^^cn   iT^^c^^  cf-cJOi*,  ;  .ccouat    in   « 

corporation,  Z^o. ,  ti.  only  'i^.t"^  ^ -li  ?*  c^*  =^^1  *"  «=^t,-«t-r  D,T,iop».nt 
.i9n.tur»  on   ti.    card    allJUuy   t^^.    I'tt^.    ™^,  .•*"   '*<^=<~'7*i'    h<»w^«r,    tA. 

account   to\Oxax^    JUaitT   Co.,    Jia.    -Jao..    a      j«ea^„. i  •  'j^      ^"^""^  *~  ^^  «niit.wat«r 

.00.00.  ,i,.^,    wbo,.  han*«ritinq  tw«r  .  ^riiS,  ^.1^,  —- .cii«9«ny    .U,n*l    by 

all.g«lly  torff^l  or  .i,n1  both  Jaii»rT^d  SuHn^^^TT^'  <  °  I«ct,  H-.  *n,p.„,;i, 
on   ail  of   Uta.   ecoiJln»d   coopaniM   a^oLi.  ™  McOouqaJ^    alqaatur.    to   eb^Ju   drava 

Ci«rrT  vall.y  vu  actually  ixrald  bv  jHIm  stT^ ,  ^^'''^-^''^'**^"**^^*^  -o  *^  ^*^  "i 
inatancas  of   forcary     t—r   u     fh—  »hi_  An«pauqii,       if    ti>«»«    vara    not    actual 

.i.matur«  on  S^cco^t,  ^t  ^iT^TT  ""'^i^  m».rou.  c**-  of  un*«tiocir«l 
par»a.t.r«    for    -aignH^    auti«^4^^?   ^J""'    '''-    «=^»9.1 ' .    appar.ntly    ..t    i^ 

*nd    no    l.„^    *-^'l".'^'t^^.^'^,;;-^^.J,^?»^^-^_<^«-  B  «c:>ou,al- 

^Ti".:';^'^^irir.r.^^^jk'^°7t'"^^-'  pc.i^i,  cri:^:iv.^.,,„  ,„ ,,, 

for,«y,  or  un;ai.ti>o^;;d  .Un^^^'t  ^  ^'^ .°°'  ^^  i«»l^<t=*i.  -for  all^,cl 
fact  tJiat  J«-.  Xcsouoal  wa.  S^.^^.'f'  "  ~~rou-  cb.e^.  m  addition.  tji» 
roqardl...  of  that^^^^^h^'  htTr^t^  ^  ^J'^T  '=~^'^'  ^-^  •^9=-^  c^^k- 
banJL^la-..  KcDouqal'.  d^^nty^ttiT!"^/^"?, '"  ."T'^""'^  r«^i«»nt.  and 
en  ta.  "Mt~*tiriccou«^^^^  i^'°T"  ''°  '^^'^  "•  ^'•^•ot  o^mrnraft  .tatu. 
obligation-  -«.^«^^S^'..,Jn^^it^\,l?^  ?::iTV  "^  ~1-  ""^  "rporat. 
I*rtn«r,.     JUtboo,*    eircn««I^rMiVt:  VLTti       .^k .  ,  5   **~  "  '^   °'   hil   bu.ins.. 

P*rtn«r.hip    aad    corpora:.    cti«*i^T^^^      ^.^^^Vt*  ^^ ,  Z^"'^     "*     Wxlt-watar 

ti«*  to  proT«  cAat  tSiy  had  kno-lSJ^^^^,!^^    !••    ln»uf  lioiaot    wTLd«>c.    at    UiX.    . 
^    li«   of   vit^.....    contains   at'^S^tT^S^'^^i^^t^""""  ""^  '^*'  °° 


CiBilar  I  naririi  ■«  ' 
>rtio»a  prlaclpaia  w 
followxnq    mjiaivplaa 


allo-^    to    occur  jrtti    th-    account    of    rucJt.r-4«ltl>-Hc=)ouoal, 
nci>ou9«l,     Jla    Ccy^TlJcJcar     and     6t»pft»a     X.     SaAUi.         TU. 


-i^nn  ZrS^^       -a^^^;s:'"t^,  t.canically  th,   oaiy   .i^torrW^L-  ioil 

.ulHci-ot^d.,  ^  ^:4;l.tiT^?*in«    "•  :i?'  "~^  ^"^  °«  ~°=^ 

"tvre     til.     ch.ci     forc.^iT^       -J  "  o^rdraft    .tatu-   of    J<2,JS3.0O> 

ir=i»    (»176)     for    JJ.SOO    on    1/2S/83. 
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On  3/^-3/85,  cbocJc  ti.66  for  S4,000  v«»  writn»n  to  Cl.tii«n*i  ftanV  for  "mlaaae  d*wl 
jUfiLiion  County'  .  J*o>««_JScOi>u<j»l '  i-rlvu-iLiipao/aj  ywt  »J7«ia  »Xl«9»<aiy  gieja^d  fay  hii 
wlXa.  SuK&n.  Ti«,-<ta.t»  th«  chicle  wa«  wTitt«nr~th«_^clL«r-i«itix,-MCOoug*l  »cc=ruiit 
did  not.  coirtAiil^BUf Ilciant  funds,  and  th«  account  vwtit  Ijito  OT«rdr*it  ■t*tu«  ei 
^i<2 ,02T .  69'^^hmD  tba  chack  vim  iersm  paijd  oo  3/19/B5.  "Tha  account  »-'"♦•-'  n-r-1  an 
'  OTvrdxa^i^itatua  until  4/9/85,  wosn  a  d«poait  of  S9,189.^&5  vaa  r«caiv*d  from 
riowmrvood  7ixa«  (cA*cJc  #  193).  Tha  fucda  frco  rioxTiaod  farSA  w«xa  csactly 
anou^  to  I. mar  tha  ar irtiaq  o^a£<ra.f^.  plua  oorar  TuOcar-soLi'Ui-HcOoufai  chack 
#  1G9  for  tS.&fi^.^S  which  had  b*«n  vrls^as  to  Citizen 'a  &aak  of  itarahall, 
JiTkanaaa,    on    4/1/85    b«for«    thera   w«x-a    arifflclact    ?T<1a    arailafil*   to    honor    tha 


ch»ck. 


•  !  On     3/11/85,     ?Lr»c     Jtoi-tga^a,     Loo.     wrota     ch*ck    *     S923     for     Jl.lSOIto    Xadlsac 

Cuaracty  a^yijyjm  and  Loan.      721a   cbacX  vai   alla7*dly  andor>«d  hy  Suaan  KcSou^al 
for  )udl»oo  Guaranty,    and  dapoaltad  to  tha  account   of   Tnckar— Smith— McSou^ai  tha 

I  day   bafora    a    !2 ,  500    chack  wrlttam   to   Whltawatar   elaafvd   tha    accortat,     laavlnq    a 

1        balanca   of    $72.31. 

Slallar  ln«tancaa  iBTolvlnq  tha  riow«rvood  7araa  account  ha-r*  bo«n  prvrloualy  •▼idancvd 
through  tha  aacaBiplaa  u(*d  In  coe^unctlon  vith  tha  HCSouqal'i  7«r*anal' chsckl^q  account. 
Additional  rpvciflc  Lnf orsatlon  oc  activity  in  aach  of  tha  canhliiad  accounts  vlll  h« 
forthcooln;    in   tha   chroooloTy   of    rraoti  vhich   follova.  / 

\  \ 
Tha  axtant  af  tha  for»90lng  actiTitiaa  will  aubstantlata  thla  rafarral!*  all«7ationa 
of  ca»«Tk\ kiting  tiamaau  tha  ralatad  aotitlaa  (*tha  ccoolnad  ccsip«nlaa*>^  aa  w«ll  aa 
transactions  hjaCnaan  XcSouqal's  personal  account  and'-th*  conhload  compaalas.  This 
rafarral  will  Jurth«r  »J.1«9»  that,  dsja  to  t.>ia  «-^-~*~l7-n^_;_^.  nf  "f  i  '  li-'^hl  ->'  thasa 
transactions  ^occurrad,  thaaa  actions  v«r«  7ro6ahI^  jmovn  to  sooas  or  all  of  tha 
prlnclTals  of  tha  eomblnad  eoppanl  mm.  Xach  of  thasa  principals  appaax  on  tba  wttnaa* 
list,  as  than  is  inauffieiant  a^idanca  ■*.  ^*^4«  "'m^.  as  prwiouaiy  st^tad,  to  prow 
that  thay  had  knowlad^a  of  thasa  actlTitias.  This  rang*  of  a»ai.'-s  further  aaz-ras  to 
support  tha  sll»7atlons  of  forgary,  SLlxusa  of  poai&ics,  diversion  of  fuada,  and 
prooatria  hank  fraud  as  wall  as  eonaplracy  to  dafraudixha  Ijivtltutlon  on  tha  part  of 
Jaaaa  KctlougaJ.,    Susan   HcDougal    and   Lisa  Inspauqt.  "  ^^\^ 

crTi  k  c3nijoj»OLOciciL  xm  ccatPLxn  Accscar  or  zzz  risTXCTd  vtcljltiomi   (Oaa  continuation 

shaat.,    if    nacasaary.) 

•  Kalata    kay   arvntsxto   doc-.=>ants    and    attach   copiss   of    thosa   docuaacts 

\       ^. 
yor   porposas   of    clirlf icatioo,    tha    following   chrooology   of    atujits    is   brokaa   down   by 
antity    account,     and    in    rha .  rn »-%    at   Jaaoaa    4    Susan  HcDougal,    hy    1  nd*  -riduais . 


B.    and  Susan  S.    HcSouqa^^KCSL  Account    0    434 


/ 


1/3S/8S  Qfcit,   t    577    for    >^13, 18^^07    was    isauad    to    Worthan    Bank    for   prlnelpaJ    and 

intaraat  paynant  oir  a  loan-..^  Jaaaa  McDougal '  a  si^natura  appaaxs  to  ha-r« 
haao  forgad,  or  slTnadxhy  an  uBauthorifad  pas-t7L.-on  his  babalf..  Thax-a  w«x^ 
insuf flciant  funds  in  tha  account "TT^Tt — data  chack  t  577  waa  wxittan;  " 
boxaiar,  tha  NcOougal '  s  cacai-rvd  a  'parsonal  loan*  of.  S14,0O0  from 
riowaxT»ood  raras,  Tnc.  (chack^.*  179  -  ahowimj  an  alla<yadj:y  forTj»d  •Juaan 
Bcl>ou9al-  aljjnafATa)  on  l/29/85:r^Da»pita  tba  J14,000  ,»loan'/d«poalt,  tho 
chack  to  BOT-than  Bank  was  lorca  pKid___<m__2^6/aS<^laa-»-iaq  tha  account 
cr.-*rTlrawn  J<4,116.97>,  whara  it  ramalnad  uctil  2/7/85  wtias  a  daposlt  of 
^^-^^    S5,1^7.04   was    r-aaaiT*d    froa    an   unknown    aoux-cm. 


2/5/85  Chack~"#-^«9    for   #3,1S4.38  was   issuad  to  tha   ZU.      Tha   chack   was    aila<ja<ily 

slgnad    by    Susan    McOouqal.       On    tha    data    it    »ma    writtan,     tha    account    waa 
orardrawn   by    ;<3.2a2.00>.       Whan   tha   chack   claarad    on    2/19/85.     tha 
accounfa  owarrlraft    rtatus   incraasad  to   $<8.777.QS>.      As  prarlously   notad, 
tba    initial    u»ai.iir»ft    •t.atua    on    tha    account    waa    cansad    wtucn    chack    *    *'i. 
(or    513.181.07    to   Horthan    bank  was    forca   paid. 
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MADUOH  CUAXANTT  i»VINGs  a  La*M 

AUGUST  31.  1W2 
rAOE  10 


2/19/85 


i»c*  #  611  for  S9S,SS2.62  was  i««u«<l  rr^   w  ^.      ^ 
*c««nt,j«  2/32/85.  Th.  !iroc*.<U  wU  d..!^;^  <l«ix>.lt^  to  «cDou,»i  •  , 

'^i.'x.'riit*'^  V';iiL.^^jn,t:r^-^,Vs  '^''^^  ^^  -^^  •  ^- 


t^i^.  ""•"^  =!■— "t^ro;.',;"tr.  ;:^"' 


2/22/8S 


2/22/8S 


2/26/85 


2/27/85 


^-»«a^proc»«<u,  ia  th.  fora  of  c«.hi.r 


I    Ch.cJe    ^   221£— f«^-<^v^r^  s02      < 
A«    not.<l,    til.    iotn    »«•    for 


Jia 


3/1/as.^ 


3/io/as 


\fr«-.     It    u    r.cc««nd«a    tLt    a^^tfl^ff^iP  *^$  ''^^7  "!•»  tla. 

=^..o  J  or^/r;"-\-^  ^^7.i."o.  ^^  T.tz^  =---- 

"*•<=*■-'   6i7    for    S4S0   wu    IsmiQcJ   t^   t^,^-„    w-n , 

1100,000.  —Jw^r     faad*     <lli-.r:»i     for    oth«     doirt     to     o^v 

It   appMrs  tb.t  ti»  HcOwMi  •  i  »IPh~iai.      >  k.x^-:^ 


.ii.,«a.  ..„s^^.  c^^w*a°r.pp:i:r4-  -•-\7_■'-„«^f:^„- 
"—    d-r    CJ>«:k   /    17S    foe    Jl,73.    ^.    i^„^    „    B,^„    ^„„^ 
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AOGUTT  :l  '.yn 

?AOEU 


«ij»l"  with  no  »yelile«J.lY  »t*fd_gir?ox ,  uxl  ca«cJt  H^ISO  for  S 13, 2 SO  v«a 
«rrttt«n  to  »  ^t — -CJr«xl»«  Bron»onr~ror-iia,_^iJ»cl.;ic«ll7  rt«t«tf  purpooo.  xll 
tJir*«  oftJtaa*  ch«cJu,  totAllla?  S3I,33£,  cl«Ar«<l  iroa  th«  proc*»d«  of  t.Vs 
McOouoxl'^^l   hoaa    loan.  ^\  \ 


3/10/8S 


3/19/8S    / 


3/29/BS \ 


4/4/65 


4/9/85 


*/17/85 
4/i8/as 


Qmek  4  181  for  14,853  waa  iasnvd  to  177  Xfua*  lot.KtJi*  tiaaio  flaid  ahova 
/arT«ral  loaa  nvimt>«ra.  It  la  rscaassadad  tJi«t  racordj  b«  subpoanaail  to 
d«t«zaln«   tiia  aatur*  of,    and  partlcipasta   la,    Uiia   loan.         ^ 

xadlaon  Suarasty  Cavlnga  laauad  c^iack  #  3104  for  t30,.750  to  Jaaaa  3. 
XcSouqai  for  'raimburaaaant  for  laaaa  avco  puretiaa*d  for  I^ajiln? 
Dapaz-caant * .  It  ia  i  ■(.uuiuaodad  that  fur-ihar  iirraatlgatlsci  b*  eonduc^ad  to 
datarslxia  if  thla  waa  raimtour-i aiiaut  for  tba  S14.980  In  chaeka  'trrltten  to 
Baynaa  Auto  oa  3/10,  and  poaalbly  tha  113,350  cbacX  alao  wrlttan  on  3/19, 
to  Chaxlaa  Brooaon.  If  Thta  ia  tba  caaa,  tha  cbacJu  written  on  3/lC 
totallad  S38,336,  IsdlcatlA?  that  Jaaaa  McOouTaa  vaa  ralaboraad  for  S3,S1« 
that   ha   dU  not   actually   apend.  / 

Chaek  ^  S7S  for  511,000  waa  iaavad  to  Qoapaw  71tla  Coapaay,  with  no  rtatad 
purpoaa.  Thla  tranaactloo  woQld  taaa  to  iartieata  tba  poaalhlilty  of  a 
orsal  raal  aat^ta  aala  or  cloalnq  of  aooa  typa;  po«»lhly  ralacsd  to  tha 
purchaaa  of  tha  KcOouqal'a  hooa,  or  ralatad  12  aooa  Aansar  to  tba  S3 5, 000 
tranaactlen  b«twQ«n  Whltavatar  D«T«l.opi>ant  and  Oxarka  Raal^y  Osuipany.  It 
racoomcndad  that  tba  Quapaw  Tltla  CoBtpany^aad  OaarJu  Haalty  Coopany 
recorda  be  raTias<*d  to  asaaaa  tha  porpoaa^oxtha  511,000  ca«cX  fraea  tha 
MdCouqala,  and  it 'a  potantial  rwlatleiiahlp  to  WbJLtawatar  and  Osarka 
ftaaTty,    if   iny.  

Chack  t  688  for  53,000  vaa  iaauad  to  tba  SlU  Clltrtoa  CaapalJ^  rand ,  and 
alla^adly  ai^nad  by  Cuaan  HcSouqal.  Tha  aecouat  balanca  on  tha  data  tba 
chacJc  waa  wrlttan  stood  at  5<7,897.73>i  when  tha  cfaacX  claaxad  on  5/3,  tha 
ovardraft  rtatua  locraaaad  Co  5<10,897. 73>I  Tba  account  balanca  raaalcad 
at  thla  Isval  until  5/9  when  55,381.31  waa-dapoaltad^from  ajj  anldantlflad 
aouzca. 

Check  *  691  for  537,149.30  waa  lamed  to  Xxaoacax,  Ine->,  alla^adly  a 
(ubaidlary  of  Kadlaon  71nanclal  Corporation.  Tha  check  did  not  ttata  a 
rpacHie  porpoaa.  Vhan  tha  check  waa  written,  tha  accooat  had  a  balanca 
of  <534^{38.  ,78;  tha  chaok  cleared  on  4/13  ov^ardrawlaq  the  .  account  by 
S<10,"Q7S.OO>.  runda  totalling  tha  arirt  aaaa  aaount  wefa  dapoaltad  Into 
the  acdoa^a:!^' s  account  on  4/33;  tha  aourca  bauiq  a  i  Kadlaoa  Guaranty 
SaTlbTS  CsX.aanv counter  check  for  537,149.30,  alleqvdly  algaad  by  either 
Barry     or     Banry  ^  Basil  ton,     with     tha     notation     *85     KB     380     AX.*.  It     la 

concelTabla  that  BCBouqal  purrhaaart  tha  car,  and  then  aold  It  for  tha  aaae 
aaount  two  waaka,  latas,  Boxaiar,  whan  conaidared  with  the  fact  that  t 
alaOJjax  a  Itu  at  Ion  x  occurred  with  JtcOo«iyaJ.  and  Kzacacaz  9  daya  later  on 
4/18,    tha   a«la/purcha««  theotybecuciea   Increaaln^ly   ioplaaalble. 

JL  dapoalt  of  533,000  waa^.credltad  to  tha  XcSougal'a  aocoont;  tha  aourca 
rvmalna   unidentified    at  thla  tiae,    but   raaaarch   coBtinnee> 


Oi*ck 


697  far  539,309.30  waa^Laauad  to  Ixacucar,^  Lnc.  for  a  black 
Tha  aaaa  aaoont  waa  refuad«d — ia — the'  hcOoiqal '  a  accoust  by 
Xjcecucar  on  5/1/85  when  thalr  account  waa  o^rardrawn  by  «38,S13.94>.  >y 
-Xhla -point  tha  HcOouqal '  a  hare  evidently  purchaaed,  and  either  returned  or 
•old>^tYK>  aarpeaal-ra  aaxa  is  a  10  day  pariod  of  tlaa.  It  ia  raocBaandad 
that  t^aaa  tranaactiona  be  furrher  iirreatlqrted  throuqh  tha  racorda  of 
bcacucax.    Inc.    to    dataralhe   that   nature   of    thla    acti-rity. 

Check   f    6»»    for    JSS.OOO  waa    iaauad   to   flowarwood   faraa)    thla   waa    a    "loan" 
to   co»ar    riowar-wood' a    exutlng   arerdraft   of    $<50, 994. 17>,    which   occurr»d_. 
aa    a   reauit  of    an   586,  £13. 68  payoant   to  Hart  I  ann  Cuarasty  CaTiOr^a    t   Loan   on 
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POG£ .014 


WiMS  th«  chack  wu  fore. 


account. 
Account  was 


5/l/«5/ 


Thm   man   t»«ult  of  thH 


to  p«y 


5/1/83 


5/13/as 


5/16/as 


s/24/as 


H*tloaAl  link-  on  S/18.  ^5/20   520  MO  wII^h  '"^^     «^T  to  Ri„. 
account  vtiici  w,.  »r.r-r««»  S<17  sa,  ,o^°.^*  d«potit.d  Lnto  McSou,.^, 

.\lii-l7  c«did.t.  for  Po..ill.^s^k  £tiS^   '"'  *^'  V*n"«ia»  !•« 


«     #    20«     for     Si90,     ?«.t.rook    H.nnr     ch.ck    ;■     ijs 


»c«niot,     vhich     wu 
S2,-t00   ^  XcO^!^rj!.;^i'-if'  5."   "^°',»fil^9  «"-«■  =Jl»ck  /   2i2    for 

,^«    '-I"r.«^"'^i-"jr    ^— -   --"^iJs^^^^il^t^l    .«k.       «.«.   th. 
cl,»r«d  on  s/31.    It  -,;i   for«Kl^d      1—   !  1       S":*-^'-     ■-*«    th.    ct»cX 


^"r^.^ni"''"^  Ccrror.tlon.    inc 
Pr-nclp*l..    .««,    .ad   Su.aa  KcSou,*! 

»Ui   and  Hillary  Jtodhaa  Cllatan 


Accsjunt   ^    2301513 


12/7/84 


1/4/BS 


•loan-   to  Whlt*™t.r,    and  iac*^!! '  *  ,f*"   "=^*'*^  *•'   <»««i9a«t.«l  a.   , 

■«o„„i.    or  LlM,  Aai^^bVl^S^    V"   '^^•'•llT  -l9T>«<r  fry  .lth«:  Soaan 


C:i«ny 


C3i«ck.^/--.U8    tar    SS,071    33    -„    . . ,    . 

ch.ck  «-  ,1^^  -San-.  B  ^^i!  ?f  "  "^  ""^  «"  ca*rry  Valley.  ra« 
til.  •c=»,nt,TLl.v^V.u^^^^«  'T*".*^"  -I9i..tur;  authority  1^ 
cA»ck  cl.ar»d  th«VhIt»^r-i^  HcOouval,    baMd  on  til.  hajOilvTitliio.      bm 

^*»»tBr   &y   tiia   mahLrtad   conpaalaa    accounts. 
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rACEU 


1/10/85 


1/22/8 


2/15/85 


2/21/85 


3/7/85 


t»w«t«r  r»c«lT»d  >  (UpOBtt  for  5<,660  iroa  ^th«  combiiad  coo:p«ny 
•ccooflt*  of  «olllnq  >Unnr,  Tuclc«  Smith  XeOouij*!,  Mow«rwoo<l  r&raa  mC 
Pwnfcrook  K*nor^_i«:iiigXag~t5i~«ce5uJBt--k*l»nc«   to    {2,095x27. 

Ch«clt /^29  for  SI, 000  w«.«  Lsruad  to  WM.t»i««tiivI>«^^lopffl«nt  Corporation, 
witV-th«  noc»tioo  -Xcet  317.5".  Tliii  cii«clt  clMrW  on  l/2«;  tft«  laaa  day 
tb*t  riow«rvood  T«x»«  i««u«d  eh»ck  #  177  for  rV,000  to  Whit«w«t»r, 
ria^inq  th«  •ccouat  b«l*ne«  up  to  {1,446.07.  Without.  th«  b«nofit  of  r»i« 
d«po«it  f ro«  riowttrvocxi,  tho  ca»cJc  written  by  Whit«w*t«r  to^  tha  B«aJc  of 
Chmrzy  7»J.l«y   would    hm-rm   tt—ii    i.n«uf  fieiBnt. 

CtfciL  0  U2  for  S3, 000  wma  iisuad  to  Chrif  Wada  (tn  appraiaar-.,  accordlni; 
to  MCSL  Board  mnnf «) ,  with  oo  rpvcifie  rtatad  porpoa*.;  T&a  cAack  <ra« 
•  igtwd  -Jaaaaa  B.  JtcOemgal",  allaTWdly  by  8u»ai>  KcOoa^al.  i  Tbia  chM:k 
claarad  on  3/13,  w)%«n  th«  Whit«wmtar  ac«ouat  «aa  alxaady  orardrawn 
S<l,a91.03>,  Incfaaain?  ttia  o^-ardXLft  to  {-e4,a91.03>.  Onlthai  »aj^  data, 
t^ara  waa  a  dapoalt  mada  to  tha  Whitavatar  aecouit  iraa  tha  conbLnad 
coopajilaa    accounta,    curing  tha   otax draft.  /'         / 

/  / 
Civck  0  133  for  SI,  625  waa  issaad  to  Ciarlaa  Z.  Ji— a  /'for/  aecoMBtiaq* 
aaz-rlcaa.  Tha  cback  waa  ilTnad  'Sasan  KcSouqal*,  all*9«dl.y  by  aoBsone 
othar  than  Suaan  MeOoufal.  This  chacJc  elaajrad  oa  2/'21/8S,,  yuLtiag  the 
account  into  owrdraft  ttatua  by  S<1,192.06>.  T^a^  accoont  affactivaiy 
vtAyvd  a»«rdra»«  until  3/13,  whan  tbr»a  d^poaiti^ftwo  froo  tha  coavbinad 
^coopaniaa  and  ona  fraa  an  sndatarslsad  aouroal  totalliUQy  $8,800  wara 
cxaditad.  Tha  dopoaita  w«ra  for  S3,300,^^nB  tha  combinad.  accotinta, 
52^500  froa  Tuckar  &siith  MeSouqal,  and  S3r0OO  froa  an  unidantif  lad  aourca. 
"SiTwB.  tha  yroximity  of  thia  daToait  to  ♦-a  j  1 , '•'I'jf-^r^rr^  — r<»^n  to  Chria 
scda./it  ia  r-ac«i^>andad  that  i^trtji»x  raaaarch  ba  coaductad  to  dataraXna 
tha  poaaibility  of  wada  'rafModing*  tha  $3,0O0  back  to  Vlxltavatar,  which 
could   aecooot    for   tha    'ayatary   d«poait. * 

Chack    0    134    for    $1,000   waa    iaauad   to   whitdvatar    Ovralopsant    Coz-poratisn 
with    tha    octatioa    •jrrmim.    317.  S*.       Tha    ^MX.m    tha^~<h*ck    waa    writtaa    t-ta 
account   b«J.anca   waa    $<1,192.06>,    tad  wban  tha'^'ehack   cl«ax*d  on    2/28,    tha 
■vO»aiiiraft     atatua     incraaa«d     to     S<1,906.93>.  XVidBnc«\pointa     to     tha 

probability  that  tha  XiSl.  Vhitawatar  account  waa  allaQadly  ^'awappin^* ,  or 
kit^^g,  ehackj  with  a  aiator  account  at  a:30thar  bank,  in  ordar  to  ma  1  rrtain 
arscaztain  account   balanca. 

for   JS50  waa   iaauad  to  Ciarla*  Janaa,    afaXni  for   'accounting* 
TbXM   chack  claand   tha   account,    taXinq   tha   balanca    to    $238.97 


I  lis 


CSiack^ 
aar-rica. 
on  3/22. 

CMCk  0  U7  i'at  S2Sv000  waa  iaauad  to  Oxaxka  Saalty  rnwpany;  tha  purpoaa 
waa  ooc  atatad  on  tha^^-chack.  ThJ-a  chack  waa  aiqsad  'Jaaaa  8.  wrOougal, 
alla<7adly  by  Lima  Xnapani^,  baaad  on  tha  hagdwritiaj.  Tha  data  tha  chack 
waa  wTittan,  Whi  tawat  ar  •  •  axTcouar  raflactad  a  balaaca  of  $258.9/7;  wban  tha 
chack  forca  paid  on  4/1.  tha  aceouag._waa  crr^rdrawn  by  $<24, 470.90,  which 
incindad  a  SIS  o'T'ardraft^  chartja  that  waa  latar  rmbatad.  Tha  account 
atayad  orardrawn  until  4/9"^whan  a  $24,455.90  dapoait  waa- racai^-ad  from 
riowarwood  rarsa  (chack  0  1J4^^.  Thia  dapoait  amsunt^-waa  axactiy  tha 
amount  of  tha  O'^rdrait.  laaa  tha~-$l!  oiax draft  charga;'  rlo«*arwood  Tama 
proTidad  tha  fundi  froa  a  :i35,000~~laahia£S — mark  drawn  on  Stephana 
Sacarity  &ank  of  Staphana,  Arkansaa,  which  had  prvrioualy  baan  dapoaitad 
--^to    itr'a    acoouat . 


Accor-dinq   to   T-axioua   Oklaboaa,    Taxaa    and   law   Tork   nawapapar    roparta    froo 

Jtaxch    1992,    thia    could   ha^a    baan   tha    tiaa    fraaa    in   which    whitawatar    waa 

conductinq    tx-anaactiona    raqax-dinq   tha    bouaa    tAat 

and     robaaquantly     aold     by     Ha.      Clinton.  It      i 

Vbitawatar     and     Oxaxka     Saalcy     racorda     ba 

poaaibLliCy   of    any    axiatinq    ralationahip 

and   tha   natura   of   any    raeh   ralatioajhip,    if    found. 


allaqadly    puxchaa««l 
adad     that     tha-; 

datarmina     tha 

two   tranaa^otiaca , 
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4/29/BS 


Ayil.po.lt     of     $24. 455. 90     w.     cr*lit«d     to     Wiit^t.r-.     .c«=nr 

'porch,.,     of     .     C*.M.r-.     d-ck/^^    '-o^  1^    t^.™  f  "T ,'"    '=^- 
SS.^.'ti'cc?o'r  tlVl,?5'cot^.rt.  VrJ^-^""-"-^"^"     '^— 


ri»«cl*l     C=rpor»tj.on     b,     rlrltir^T^fr^   ""*    "*   "^^^^  °«    >UdJ.«» 
Purpo«  of  tiVlund.    r^lTtt J^i^^i\'U^^^lil^.^l^'^'''^'=     ^»^" 

-ho  -..  ^«  r.^n."  i.Tof  =5i.fi2:  St"Lit!:2=  w'"°J'-="'    ^'-^  ^~='' 
D«^lBpa.nt.        "      ^°     ">•      ci*j^*i     to     >or     r«.«i-r«l      f-oo,    jiiiit,Mt«r 


Tuctarr-SBLLth-MCOo,,,!.    i«L  Accent   K   23Q1JS3 
'ri-==i?*l«>    J«Bas    a.    Uc»ong»i 
Jla  Cuy  Tackar 
^\  «e.pti«i  X.    Smith 

v22/as   --^  ^«  f«  *^-^««,';^  1-:.  .0  r^-«  ;:^i>^  ,„  ^,_„ 

.l^.Lry    on    til.  ^^^V.   ^'  ^,    ;?rr^JS    ""    .i^.tu«    \^    ..     . 
b*i«nc«  (lid  not   cont«II;ni-l7TJ7  I  JT^    ^^^   "*'    "^ittma,     th.    .ccount 

t^  .ccou„x';::^^::^,:^'-,^tr5i  ssf  -^s.".!^  =^'^,v'^  ~  ^/"' 

th-  P«XTO«  of<^;^i!4^'.,^l°.^=^  ^"  KcOo-9,1,  ^l^^ly  foe 


2/7/8S 


2/14/85 


2/17/8S 


3/11/85 


Q»cic    #182     fbc    J3^OO0    w,,     1,„^    to    J««.    B      )W:I>«,„»1     .  J 

Oi^k    ^    16J    for    J300    wm«\i».u«i^S~ji5iy-Ts — CTTI        ,     , 

r^  =h^  w..  ^.o  axi^r^^^it^J'srsitrA.i^'K:?:^',!!!"''-' 

Ara^txTO"         TTrrn.       °*P°*'-^  ^  *^^P'      t±i*      fund.     .v«     r«i.t«<l     to      •XaB«rT 
"-^OoutL,^^.^    °i,'':^.°l''*'*^^~   <J««««y,     *ll..,«tly    irr    .u.J^ 
»«c3~,^ca.;k   /i"'^„T,    ^nX    "^-^    "    ^^    ci.„i^     oi    ^ck-r     «-ltS 


960 


OCT   6  '92  IS: 5a    FROn  US  OTTORnEYS  OFrIC: 


MAODON  OUAJUVNTT  iAVWCa  M  VOAK 

ctunoiAL  KfrouiAL  coon 
AUGUST  n.  un 
rACBU 


3/12/85 


QimcX  t  165  for  Sir 500  vm»  ij»u«<d  to  Vtiltvwacar  D«T«tojia«nt.  Thl.»  clack, 
alonq  with  cbeckji — rCom  z^m  ozhmc~~rmtiiji»a  coEptaiaa  account,*  totalllji^ 
S3, 300,  »^a:»^<l«poal.tad  to  mU-towatar  on'^i/_12,  CTirln<j\an  orardra**  of 
S<4,a9><03>  Tba  trrardra^t  atacua  in  Cha  VhiCawatar  accooac  waa  caua»d  by 
tJi»^ere»  pay  of  dwck  *  133  for  S3, 000  laaaad  tOxC^rla  Wada. 
/  \  \ 

^^0*cic  f  16S  for  S4,000  m^  lasuad  to  Cttiaana  Bank  for  'ralaaaa  d»wl  In 
NadlaOQ  Oouney*.  Thla  ctiacJc  waa  ai^oad  *Jaa*a  B.  XcOooval* ,  lallaTodly  trj 
Suaan  XcOouqal.  Tha  data  tha  chacic  waa  writtsn,  th*ra  w«ra  Lnaufflciant 
fuoda  la  tha  TuOoir  Salth  McSeuiTal  account;  t^^a  ch*ck  ciaaz*d  on  3/19, 
maidrawln^  tha  aecoonc  by  SO, S27.60>.  ;M.a  overdraft  iLtnatlos  cxlatad 
for  tnr*a  w*«Ju.  until  4/9,  at  wtilch  tlaa  a  dapoalt  of  $9, IBS., £9  waa  aada 
into  tha  account  by  chack  t  193  froa  riow«rwood  rana.  Tha  dlffafanea  in 
tha  d«poalt  aooust  and  tha  naw  account  baj.anca,  SS,(64.73,  waa  axae-sly  tha 
asount  oacaaaary  to  cutar  Tucker  ^tth  HcOouqal  chaclc  #  159  for  S5,6&4.73 
to   Cltlxan'a   Bank,    wrlttan  on  4/1   wh«n   tha   accouirc   waa   strlll    o-rardxawn. 

Ch*ek  t  1&9  for  SS,£i4.73  waa  iaauad  to  Citixan'a  Bank  of  Harahall. 
Xrkanaaa  foe  paynant  oa  'notaa  40071190  (.id  000314a4*.  Tha  status  of  t.'-.a 
accaont  at  thla  tlaa  waa  (nfflclaatly  dlacuaaad  In  tha  foregoing  Tuckaz 
Salth  XcSoa^al   tranaaetion  datad    3/13/8S. 


\  \ 

4/1/8S    \ 


riowarwood    Fafma,    Inc.       MCC^   Account    #   2301361 
PrlnclpalJi     'Undataralnad   at   t^tla    tlaa 

12/11/84  Naaek  t  170  for  $8,000  waa  ia»u»d  to  Tanai  II  lli  1  iiiijlT  At  tSa  tiaa  tii 
chack^was  laauad,  tha  KcOoagal ' a  account  waa  or^rdrawn  by  S<4,095,39>. 
T^u.a'  dapoalt    from   riowarwood   brought    tha    balance   op   to    S3, 904. 61 

1/10/85  Chack  t   173    for   $1,430  was    laauad  to  WbXtawatar  D^valopmant   as   part   of    a 

S4,6£0   dapoalt.      Tha   fnnrts    froB  this    dapowTE^vara   allaqitdly  uaad   to   cu'ar 
Hhlt«watar-«   chack   P   128    for   $5,071.23    to~th»    BanJt-oi    Ciarry  Vallay. 


1/22/85 


M    B.    HcSougal. 
account. 


This    c.^ack   was 


1/28/as 


^r?>ack  0  173  for  $6,302.26  waa  laauad  to  rirrtx  Cosxaarcial  Bank  for 
'latarast  on  nota  #  00003618*.  Tha  ehack  waa  slgsAdv  'Jasaa  r.  KeSouTal* 
all«9<idly  by  Suaan  HcSouqal.  Tha  data  tha  chack  waa  wrlttan,  tha  account 
contailnad  a  balanca  of  $866.74.  Bowaiar.  on  1/23  a  $28,500  -dapoalt  waa 
crodltad.  to  tha  account,  racal-red  frtn  BUI  Bcnlsy  (brothac-ln-lcw  of 
SuaassJicOeuqal)  alla^adly  for  *20  acrsa  In  Pulaaki.  County*.  Tha  chack  for 
$6,202.26    claarad   tha   rlowarvood   account   on   1/25. 

\^        \ 
(Stack    #    17V.for^3,500   waa    laauad    to    J< 
part  of    a    $4, 675. 41- ^dapoalt   to  HcOou^aJ.' 

C&*ck  #  17«  far  S3. 500  waa^^lasuad  to  Tuckar  Balth  Hcsoufaa  for  tha  allaTwl 
porpoaa  of  cuiajjlnq  tha  axlatln^  TurVar  talth  ScOouTal  ovardxaft.  This 
ch*ck  waa    al  \~Ji-'\y   alQnad   by   Suaan-JlcSWQa.l''''^ 

Chack  f  177  for  $1,000  waa  laauad  to  Whitawatar  D«»^lopBi«at- as  a  'loan"  to 
coinr  Whitawatar' a  axlatlng  maxdjaft.  This  chack  waa  alla^adly  signed  by 
Susan  BcOouQal.  ~^-^-,_^^  .^^ 

Cbsck    f    179     for    $14,000    wma    laauad    to    Jasaa    P.    XcSouqal    aa    a    'parsoosj. 
--ioan*^,^   Thla   chack  waa  siiynad   'Suaan  HcDouqal*,    allagadly  by   aooaotia  othar 
thair^^^uaan     Mcoou^al.  Tha     loan     waa      alla<7«dly      Intandad     to     <.u»ar     a 

$13,181.07  chack  wrlttan  on  flcDouqal  •  s  account  to  Korthan  Bank;  howw^ir. 
tha    cback  waa    forca   paid,    and   HCSooyal ' s    account   was   owvrdrawn. 

Clack  t  1B3  for  $1,500  was  laauad  to  Craat  Soothom  iAnd  Company, 
daaLguatad  aa  a  "loan."  Tha  saoa  day,  cn»ck  *  184  for  $500  waj  Issuad  t=r 
HcT>oai7aJ.  £  JLaaoclataa,  also  daalgnatad  aa  a  'loan.  Thla  chack  waa  siiTOad 
'Suaan   NcOouyal*,    aJ-la^vdly   by   Lisa   Anapauijh. 
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</l/8S 


</3/8S 


Cb«ck     #     188     for     511,763.11    w««     i..u«d     »o     t-.     ^       , 

Ull«,ti«clt   ci««rljiv.  o»po«i.t    vu    r,c.lx»^  um   cr»dlt»d    prior    eo 


CH«ci  ^   189    tor   JS3.053.41   »».   U.ui 


to  rinrt 


4/3/BS        / 


d-po.lt    to   rio«ur-ood',    .ccount   tS,    .»^\^      <l«ri''«i>.  fro.^  .     S135.000 

>U<Ujon  Cu«x*nty    for    t3,0OO,    cA«ci  «    '93    ffu^s—  ' 

po««li>ility    th«t    tMj    W.I    »    c:^,'  (''irti.r  r>M«rcti  tato  th« 


/       / 

193,    »ia«9»dly  to  co»«r 


/  / 


*/*/ss 


4/9/8S 


4/7/89S 


</17/83 


rj'^f  JT^"^  Xcoougal   for  59,189.69,    ci.ci 

Ox*rJui    lUAity.  =«=*«»    t^    «Ut.w«,r •  i^xih.ck    fox    52S,000    to 

^t«.tio:^.l   P.^  K..lty   for   511,763.11.    C^k  .   188,    for   .   lo*. 

::t?^ir"^;o'frtTco^,^^^i.^^ii:*"-«'  —  ^  x,^. 

br  $<28,077.8>  5S5,000,  .iu.ch  or^rdi,*  KcCouffal  • ,  .ceouat 

<il.-po«ltioa  o/  ti,^  ;-^  «  d«J^I2fth   Z!:'?^,^  conduct.^  laro  th« 

^^u^  'i^-^''^'i:r.^-"jL^:^^.?,'-^''riii^^^ 

XcO<«<jil  aceouat,  -»«  w«iri-1^^7C^  «^r,lx«rt  in  t.1.  Tuck*r  «»iti 
-cooug^  ci-ci  H  169-^or  Sy^MrTTtTci^i^,  ^i^^^"*""^^^  ^^^"^  »-^-^ 
ai»ci  *  194   for  S34,435.»CKw..  iri;;;S-to-TnirESS;i;;^  „__, 

Q-c*   #    196    for    586, 612.  M    wm-    l.^^i4-lOL_K^i*«„    =.       ^ 

.or     p-laciy*!   »a<i    iat»r»«r-   o-   xcjv— „. i^Tr^^^V^**^"^^   a«Tiag«    £   Lo«n 

555,00<r-?to«  J^r-I  b.  ^u^TH^^^  Vr^^-i^  by  ch.clc  #  69rfor 
"^y~..,  ti.  555,000  ca.c*  'r^^^^„'^  "^"^  ^  P"^^"  tr»n-«:tloa 
S<78.077.a2>.       Tfti.    tr»aM^*on*^^iJ^'^^,     '=''~^—     ^J-"      account      fry 


962 


?SOn    us     ATTORNEYS    OFrtCc 


MADISON  CU/SJIANTY  SAVTNCS  A  LjQAN 
CUMNAL  icexaal  cixn 
ALTJVST  Jl.  1«3 
fACBl? 

S/16/aS       /Cbaci   /    20«    for    $190   w»«    i«»u*d   to    Juaa*    S.    KcScuiy*!    as   a    'Ioaji.-      rhia 
chack  w»«   j>ai-i_jai— *  viapiS*:.;    rjrar-tb»— cc«a01n»<J   icc^uata  totalliuq    58,3"; 
i»hj.ch    v«nt---1jta    XcSouq&l't    «ccouac    *t"~>~^i.a«    wh«n  Mt    waa     err»rnrav= 
$<2S,0>7T20> 


Of  tji«  caint]laa<l  ccopaaiaa  accoonca,  ricottrvood  7araa,  Inc.,  «fai.t*«at»r  OaT^lcrpBanr 
Zsz-pazzzioa,'  Ine . ,  aad  ruckar  xal^:!  MOmqai.,  in  c=n^unc=lon  wlt^  c^m  paxscaal  accsusr 
oi  Jaaaa  1/  and  Suiaa  H.  XcDoaTal,  w«ra  t^  aorc  acrlTa  and  •s-»^-a°«  ..-orrtribucara  r= 
X^a  alla<7*d  crrardra^t  and  cb»ck  V 1  r '  r»7  ae^l-ri^laa.  AJ.:hau^a  ^^a  cTC^]«r  anel^laa. 
(3olllnq/ Xanor,  Inc.,  Tancrooa  Kaaor,  Inc.,  Cr»ac  Souc^afn  '..ind  r.-nrpaaT-,  licSou^al  i 
XaaociaCaa,  ace.)  coatrlbuead  a  ■i-TTiXflcajic  ahaxa  of  tba  'ccacLsad  co^psaolaa*  dapoai^a 
and  'loasa*  bat<iaan  Ua  variaua  aceounca,  Cba  apacl^lca  r*<;az-ding  Uai.r  ac^i-rl^iaa  hara 
baan  oalfsad  for  tia  purToaaa  of  hrarity.  T.-irtl'ri.duaJ.  tranmattloa  Lnforaatlon  for  ^ha 
•sootilnad  ccorpaniaa'  aesounca  during  tha  12/84  -  5/S5  tiaa  fraaa  can>b«  ft7^and  in  zh» 
ac-EacAad  darabaaa  rrpor-:,  wbiets  ouclina*  t^a  da^aa,  rrinaaelion  xypma,  c^ack  mmhara, 
■p*yK* ,  :  ■p*Y^z  and  dspoait  raci^ianca.  T^is  dauliaaa  haa  b*an  indiTidually  aonad  by 
daxa,  dollar  asKTunc,  payaa,  payor  and  dapoair  raciplanr  in  ordac  co  facililaea  onqoinq 
raaaaxci   and   ^j^-ihar   iarasxigariva   activltiaa. 


•    Zzplain  vbo    t>aaafirrad, 
how. 


financially   or    ocharviaa,    froa   X^a    t.ranaaexion,    hoo    snicb,     and 


T^oa*  wtao  alla^adly  rcood  to  gain  %^a  aorc  baaafit  irza  t^a*a' m^aarcua  and  quarcionabla 
irtrar— account:  traoaacxieaa,  >»ax«  t.&a  pz-incipala  of  ^ha-^ccBbin«d  anxitiaa-;  Jaaaa  and 
Suaan  McDougal,  I,ia«  JLnapaugh  (who  is  a  principa:!^  in  Oasignar__C2aa£ruc:ioo  LSd 
alia<;*dly  Kadison  Xarkacing,  as  vail  as  as  illaijijal  Imsliiasi  associaca  of  Jla  Suy 
TucVe-)  ,  Sill^and>  aillary  todhaa  Clinton,  Jia  CQ-y  ructear,  StaT^  saich,  and  any  ofar 
principals  as  yrt  snidaneif isd.  T&a  o^rardra^a  and  'loan*  x^anaactioaa.  or  alla<7ad 
chAck  *swapp;Lng'  and  Icixisg,  baooan  ma  coobinad  mrryaniaa  accounts  ansurad  t^ac  loan 
paynams  and  othar  cor-poraca  obligatiooa  vara  ore,  tjna  claarly  banafixcing  ^Aa 
prlncipale   of   aacii  antity. 


In  addi^on,  tha  McSougal'i  rcood  to  gain  axtaaai-ra  finaiBcial  baavsfit  by  utilising 
t^aaa  rarinua  shall  cotspanias  aa  a  T«nicla  t^rsugb  vhic:i  to  cbaanal  frrnrts  fr=n  Kadiacs 
Guaranty,  t^ixougb  Kadiaon  Tinancial  and  it's  subsidiariaa.  Into  ~tJia  parsonal  accsunt 
of   Jaaas    and   fftLsan  XcX>ougal. 


i.hM  traaaaction  proridad  by  tba   suapact   and   indicata   to 


•  T^Lmiah  any  axplanatistt  ofvt^ 
and   vliaa    it   was    giTan.       N  v 

To    data,    no    ax^anatioa^bas   baaa  gi-ran   by   any   auspaot. 

•  runXah    any   axpLlanacioa  of   tJia   tranaacttsa   pro^idad  by   any   otbar   parson. 


?b.is  antlia^  sari»a  of  traassctlaaa  by  and  batvaao  ^^m  coabiaad  coapaalaa  and  tJiair 
aecoanta  is  batag__al-ljagad  as  aa  aflort  by  tba  RcDougal '  s  to  •  sooJcascra«n'  tba  flow  of 
faada  froa  aadiaoa  Caaxancy  and  it  ■  s  aubsidiarias,  iirto  tba  Tarioos  atrtitias  owoad  and 
oparacsd   by    t^M   McSoagal '  s    and   tnair   buainaas    aasociataa. 


:ndicaca    wbara    t.ba    suspact-sd   ^iolacion   took   placa    (a.g. 


tin  offica,    brancn,    ocbar). 


T^aaa    -riol-rcioaa     coll  act  i-raly    took    placa    at    t-ba    Ssrti  sm    &tiarantv 
offlca    at    ISti   and  xain    tn   •'  — •- 
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''■         lt'*r"I*.^:*'tftLl'^."'''^'r'  -iolatioo  .71^-,  -o  b.  «.  l^l.r^^i^cicL«=  or  wtv«.->« 
i.c.r»i*t»»    to   otii-r   tr*n«»ctlon<».       (rxpixia)  y  ''•^i.^EI• 

Ko,    thl*'  irlol.tion  «u  not   ljol.t.<l,    b«   rati^  onvolco  <rr,r  .  period  ^of   *1r».  or  «,r, 
8.         sicicsKw  or  znrjtusxzzcm  rxm  thj  kxttwulLi 

''•"  ^  Jlo         !•    lo,    vhyT  /  / 

H.^  t^v  „clud*l   i^o«*tlon  or   doe-««t.   b^   ^.^r^jafd   for   1.6«   rmtrlo^d? 

"OTSi     Bcirro  =sx  kxz  or  txx  hblb: 
omca  uxsac\  cxPkXAzz  ccvxx. 


ran  wiLi  S3  snypsa^  ro  —r*  tj\  » .  »stok»it  ■  i 


sx£  susytu.ij  r7rDmsoii.(8)  «adi  ijrf  adjussioss? 


X  > 


5o        II   (o,    who? 


VITTCKSXrSi 


ladlTtdu.l.   b.    iat«m««i   viti   r»«p«:t   t3   tfi«ix   kno-ixk^ 


that    rhn    followiat; 


^^.^^i^^'rJ^^rf   ""=-P^lxai«    at  «:«.,    and   r.clpL«it   of   ail   o«:t>.lT    ^at:««^.. 


964 


s   ■ sz   lE.ei 


FROn    us    BTTORNEYS    OFPICE 


ki*r'JON  cuAXAtrrf  i^vTNos  a  loan 
auMXMAi.  RarxjLAL  crni 
AUCvsT  11,  an 

fACoU 


K.  D.  !Luidal{A  •  iormmx  KcOouqal  buaicaaa  «s«oclaca;  allatjwiry.  iirrol^vd  witih  avwra^ 
Of    t&a   comb-inad   coapanias.  n, 

Bosnia  Crocharon  -  ciLu,«ii€ly  amploT«<l  by  KCSI.'a  aueraaaor  aotltyXoancjal  a«Ak  and 
Trurc. /roraarlr  Ih^oI'twI  in  adml.nirtratJ.on  at  tha  AaaoeiaC-ion  >  aHa<7«<U.y  luiowi»a^aiila 
ra^ardlLnq   tba    iArtltarioaa   Daoiand  Dspoait   Accouirta    and   t^air-^boidaraA 

/  X  \ 

Ch&rlas  Z.  7in»a«  -  accouataat  for  tha  coablnad  casp«niaa>  aad  ra^istmr-ad  a^mnt  for 
"M.tawmtar  ^O^ralopaant    Corporation. 

oiscjvua  juro  rxtoktisci 

aJ  Mbo  Aiacmaiad  tha   auapac^ad  Tioiatioo   and  whaa7 

la-raatlgatorr    ia  Kay    1993 


\     \ 


b.\  Eaa    Uia    aurpactad 


\ 


no 


\       By  whoa    and  wb«n7 


Lolacion    bnan    i-aportad   to   tha    Board   of    DLractor*7 
Not   Applic&hla 


Mot   i^Tplicahla 


Baa.  tha    Bo«rd  of   Diraetora    tajcao   actionT 
'  taa        Ho  Hot    XppiicAhia 


IfxSO,\vhat   and  whaa7        Hot   kpplicahia 


"    \ 
Bxj    tha    auapatrtad    ▼iolation    praTioualy    ba«n    r»por^o 
aaf  orcaoanc,  or   to   any    fadaral    or    itata    aupar-nSory^aTmocy? 
Ta»-^         I  Ho 

I*    Taa,    Aqaocyi 
Xqanti 
— Addxaaai     (City/Stata) 
TMapboaa   Kuabsr: 


Aaooat    of  ^Loaa    kaowai       S 

XaatitvtiOD  ^1 

In   tha    aaount  of i       S 

laaa   of   AppX-icahla   Survey   Send  Ccgytnyi 

Joounrt   Of    Boadi.      {\ 

Aaoust   of   dKtacClhlaiX.  i 

Waa    ciitija    filad7      .^ .^I«a  Ho 

tactlaaant   by    frorwcy  Coapaayi       i 

Tot&l   raatltution    and    •attlemast   to   datai 

S«t    Loaai        (X£tMr    «ufatrac£inq 

•attlaoBnt)       t  \ 

la    additional.    Xoaa    atirpactad?^^       x 

(If    7»"»    arvlaJja)  \ 


Undstarainad   at   thXa   tiaa 
Hoc   l^pliea^la 
Hot    ATpiicahla 


J  Hot  ATplleahla 

paid    in    tha  JutJ    of    ra*titution    or 


in     this     '— f-r~^'      could     laad     to 


Tha     oacuxv     of     tba     tranaactlona     idaot^ifiad 

addltiooaj.    loaaaa   undar   f iirrnar    ioTm^tigation.. _---''' 

aa:a^tha   aaapacxad  violation  had   a  Batarlal   ixpacx  en,    or  oth«r««i.»a  af factad,    tha 
flnxocSrai^  ao^mdnaaa    of    tha    inrticution?       If    ao,    pia&aa    azpIaXn. 


Taa  I     tha     actl-rltlaa     idantifiad     and     allatjad    -ithla     r»ii  .     rafarraj.     COMid     ha'a 
contribntad    to    tha    failura    of    tha    iaatitutloa. 
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OCT   G  -SZ     lB:ei     FBOn  US  OTTORHEYS  OF?IC£ 


POG£ .022 


UADBOn  OUAXAKTr  SAVINGS  t  LOAN 
OUMirtAL  REPEXJtAL  OXXn 

aUCIST  Jl.  IWJ 
FACE  M 


OTTTR 


TTR   or   M«J«t3Ur3j 


TORH    TKtrAHXD    IT: 

Position I 

»ir«ncT/lareirTrtloni 
Talapbona   Inabar: 
Daca 


I-aur«   Jaao    L«wi.a 
criainai   Iii-»»«tl9ator 
X»aolution   TrMat    Corporition 
(8i6)    968-7237 
Auiyuat    31,     1993 


IS.       AtrrsoRixAriCTi^ro*  txawmu.-iali 
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U.S.  Department  of  Juadce 
United  States  Anomey 
-Eas:erriDis:rict  of  Arkansas 


/Hin  O/fia  Box  1219 
-UttU  Ro<±.  /4r*siua  72103 

Octobei^ie,    1992 
(Dictuita<r  LO-14-9  2) 


Mr/  Don  Patrtus 
Spjecial  Agent  in  Charge 
Federal/Bureau  of  Investigation 
fi   Financial  Center,    Suite  200 
l/ittW  Rock,    AR      72211 

'    / 

Re:   RTC  Referral  No.  C0004 

ear  i  Mr .  Fettus : 


^This  is  a  followup  to  my  previous  neeting  with  you  tind  ay 
second  review  of  the  above  referenced  referral  with  /supporting 
docufflAnts.  /   , 

^   \  /    ^^ 

\  Xt\the  time  we  net,  I  explained  to  you  ay  serious  reservations 

abouts^  future  prosecutions  of  the  individuals  involved'  in  the 

referral.\My  evaluation  of  the  referral  indicates  that  there  is 

net  a  pjxsacutable  case  capable  of  being  proved  beyond  a  rac\3onabla 

doubt  against, any  of  the  witnesses.  Hhila_pa^ticipation  «i^'  sona   or 

all  of  those-  witnesses  certainly  suggests  poor  judgment,  ponsibla 

conflicts  of  interest  or  ethical  infractions,  proving  specific 

intent  or  knowing  criminal  conduct  would  be  a  proaacutorial  burden 

tha^  could  not  be  carried  beyond  a  reasonable-dpubt. 

I  "nie  only  allegations  having  any  credibility~-worlihyvOf  possible 
deliberation  for  investigation  exists  against  Mr.  and  Mra^.  McDougal 
and  Lisa  Anspaugh.  Even  these  allegations,  coKbined  with  Mr. 
McDougal"*^ previous  acquittal,  his  present  mental  st^te  along  with 
no  I  pro6p«ct\of\recovering  lost  monies  from  the  instituti^-n  have- 
serious  negative  attributes  for  a  successful  prosecution  of  these 
insiders.!     \^^^  \.  \ 

I  I  aai  now  advised  that  you  have  been  ordered  to  do /an  immediate 
review  to  determine  if.  an^intestigation  is  warranted.  As  part  of 
same,  you  are  required'to  send  a  prospective  proposal  for  such 
investigation  by  Friday,  6ctob«r^^,tl992.   Such,  an  order  does  not 

apply  to  this  office.      \,         " 

I      '  ^\  / 

I  However,  I  do  balieva  it  might  b«  helpful  to  reiterate  what  I 
have  told\  you  previously.  Neither  ~I-^personally  nor  this  office 
wi  1-1^  participate  in  any  phase  of  such  an  ^tnvastigation  regarding 
the  above  referral  prior  to  Novombex  3,  1992.  You  may  comaunicate 
this  oraliy^tojoff icials  of  the  FBI  or  you  should  feel  free  to  make 
this  part  of  your  report. 
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Kr.  Don  Pattiis 
Pag«  2 


Hhlli  I  do  not  intand  to  denigrate  the  wor)c  o^  RTC,  I  auat 
opine  ^liat  after  much  aj^apso  of  tiae^tiie  insistence  for  xirgancy  in 
this  £:a>e  appeara.'-t:o 'Suggest  an  intentional  or  tinintentional 
attaapt  to  iiitervene  into  tiia  political  procass^  of  the  upcoaing 
preeidentlal^elaction.  You  and  I  )cnov  in  investi^tions  of  this 
type,  the  first  steps,  such  as  issuance  of  grzmd  jury^subpoena  for 
records  ,/vlll  lead  to  media  and  public  inquiries  of  aattarsX  that 
are  sul^ect  to  (Ussolute  privacy.  Even  aedia  questions  khout  such 
an  investigation  in  today's  aodam  political  clioata  all  ^oo  of  tan 
publicly  purports  to  'legitiaize  what  can't  b*  proven.'  \    \ 

f  /7or  Be  personally  to  participate  in  an  investigation  i  thait  Z 
knovf vill  or  could  easily  laad  to  the  above  scenario  and! to  the 
possible  denial  of  rights  due  to  the  targeta,  subjects,  vitnassas 
or  '^a fondants  is  inappropriate.  I  believe  it  aaounts I  to 
prosecutorial  aisconduct  emd  violates  the  aost  basic  fundxzantal 
rule  of  Departaent  of  Justice  policy.  I  cannot  be  a  party/ to  >juch 
actions  and  believe  that  such  would  be  detrisantal/  to  the 
Departnent  of  Justice,  FBI,  this  off  lea  and  to  the  President  of  the 
UnltedXstates.  /     / 


In  due  time,  I  will  be  happy  to  aaat  with  you  to  discuss  a 
liaitad  <nfWBl  nation  and  possibility  of  provTng  soma  of  the 
all*gatlons\regardlng  Kr.  and  Xrs.  KcDougeQ  and  Ms.  Anspaugh.  In 
the  eventxj  conclude  that  thair  case  should  b«-deci±ned','ya Teh  at 
this  point  "^  is  a  distinct  possibility,  tha  DOJ  can  cortainly 
override  that  decision  and  cosnit  Department  of  Justice  perscnnal 
and  resources  to  both  the  investigation  and  prosecution  of  the 
case. 


For  your  information,  in  tha  avent  I  racaivi^-any  press  inquiry 
from  ariyx^  source  whatsoever  I  am  going  to  refer x^thaa  to  the 
super-zisory^  officials  in  tha  Department  of  Justica  and/or 
Resolutioo  Trust  Corporation. 


CAB:bv 


Floyd" Mac  Dodson 
Cscecutive^lkssl^stant  U.S 


Attorney 
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U.S.  Department  of  Justice 

United  Suites  Anomey 
Eastern  Disina  of  Arkansas 


Dear  M. 


Thi 
believe  wa 


follow-up  to  my  letter  of  October  16,  1992,  whith 
iviously  sent  to  you.   If  not .,__a_-Copy— is— enclosed , 


RTC  officials  have  again  contacted  this  office  following  an 
FOIA  request  upon  them  by  some  member  of  the  Little  Rock  media. 


r^TC' 


^e  pc 


's  contact  with  us  was  to  determine  "-the  pds-i^on  of  this 
office  r'fegarding  their  response  to  the  FOIA  request.  Spfe<;if ically, 
RTC  |wantea\to  )cnow  if  a  production  of  referral  doc^uments  would 
affect   our   ihvestigation.  \         \ 


I  The     purpose 
confiision. 


of 


this  letter  is  to  clarify  any^  possible 


1  FirstJ  we  have.  nd\investigation  ongoing.  Second/,  we  Have-, 
informed  RTC  of  this  and  further  suggested  they  should/f ollow  'the 
appropriate  FOIA  law  in^espoqding  to  the  request.  I  believe  this 
RTC  jinquiry  aaXes  it  appropriate^ for  me  to  advise  you  as  to/  the 
present  status  of  the  above^eferr^ai^  ^^'^^  / 


present 

I  Our  position  as  related  in  xhe  enclosed  letter  of  October  16 
is  sielf-exiilanatory.  As  previously^ndicated,  it  seems^' prudent 
thatj  a  limited  preliminary  investigati:on__ofallegations  pertinent 
to  Mt^i^and  Hrs.  McDougal  and  Ms.  Anspaugh  shouTd^ba  considered. 
The  ta}clng-of  ">02's  from  these  individuals  should  determine  whether 
there  is  meritMuo  substantiate  further  investigation. 
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Ms.  Donna  Henneman 

Page  2 

January  27,  l?i 


I  believe  this  of f  ice-has-a-conf  Lict  of  interest  ih.  conducting 
an  investigation^^-or^  presenting  an  inSirctment  against  these 
individuals.  Erevious  prosecution  of  Mr.  McDougal  and  two  other 
defendants  r^ulted  in  a  not  guilty  verdict.  Several  allegations 
suggesting /political  prosecutions  were  made  durinCjv  the  \trial. 
These  wer^  patently  false  but  a  second  investigation/^rosebution 
coiild  easily  give  the  appearance  of  inappropriate  motiyatiVsn  by 
this  office. 


I  17  would  appreciate  and  expect  that  any  decisiorl  of 
investigation,  indictment,  prosecution  or  declination  I  be}  the 
resporisibility  of  the  Department  of  Justice.  I  have  resigned  my 
position  as  United  States  Attorney  effective  March  1,  1993/,  and  am 
separating  service  with  the  Department  of  Justice  that  date.  I 
wil^l  bfe  happy  to  transfer  the  RTC  workpapers  or  make  them  avai'lable 
f oA  your  review. 

Best  Regards, 


CHARLES  A.  BANKS 
United  States  Attorney 


CB/bw 
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L.S.  Department  of  Justice 

United  States  Attorney 


EOUSA 


Eastern  District  0/  Arkansas 


m?  CiClX  A  !&  5b 


OFFiCr/dF  LEGAL  ...oNSEL 


Poii  Ollice  Dox  1229 
Liiilf  Hock.  ArkansSs-7i203 


Octo 


ber    16,  ^992 


Donna   Henneman 

EOUSA  I 

Main  Building,  Room  1629 

lOtih   &  [Pennsylvania   Avenue,    N.W, 

Washington,  D.C.   2  053  0 


Dear 


RTC  Referral  No.  C0004 


finneman : 


Enclosed  is  a  letter  which  I  hope  is  self-explanatory. 
a  follow  \ip  \o  our  previously  submitted:'  summary_of__th.e_ 
referral.  \y^ 

Best  Regards, 


^t  IS 

above 


CHARLES  A.  BANKS. 
United  States  Attbrney 


CAB : bw 
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L.S.  Department  of  Justice 

United  States  Attorney 
^  Eastern  District  of  Arkansas 


Post  0//.if  Uoi  1229  ^^ 

Liiilr  Hc<y     A'Kumas  72203 

"October_16,  1992 
(Dictated'^arl4-9  2) 


Mr.  Dbn  Pettus 
Special  Agent  in  Charge 
Federal  B^eau  of  Investigation 
i2    Financiial  Center,  Suite  200 
Little  Rock,  KR      72211 


/ 


Dear 


Re: 


"T- 


RTC  Referral  No.  C0CC4 


Pattus: 


\  This  is  a  followup  to  my  previous  meeting  with  you  and  my 
second  \review  of  the  above  referenced  referral  with  suppor,ting 
documents. 

\   \     . 
At  the  time  we  met,  I  explained  to  you  my  serious  reservations 

about  ^futWe  prosecutions  of  the  individuals  involved  in  the 

referral-,.  ^My  evaluation  of  the  referral  indicates  that  there  is 

not  a  pros.ecu"table  case  capable  of  being  proved  beyond  a  reasoncrble 

doubt  against  any  of  the  witnesses.  While  participa-tioiv-of— some  or 

all  of  these^\^tnesses  certainly  suggests  poor  judgment,  possible 

conflicts  of  interest  or  ethical  infractions,  proving  specific 

intent  or  knowing  criminal  conduct  would  be  a  prosecutorial  burden 

that  could  not  be  carried  beyond  a  reasonable-~d.QUbt . 

The  <?nly  allegations  having  any  credibility^?G^thy^o,C  possible 
deliberation  for  investigation  exists  against  Mr.  and-Mrs.^McDougal 
and  Lisa  Anspaugh.  Even  these  allegations,  combined  with  Mr. 
McDougal's  previous  acquittal,  his  present  mental  state  along  v/ith 
no  prospect  6-f  r^overing  lost  monies  from  the  institution  havo> 
serious  negjati^^  attributes  for  a  successful  prosecution  of  these 
insiders.        N.  \  j      \ 

I       I       \\  /      i 

I  am  now  advised  "that"  you  have  been  ordered  to  do  e.n  immediate 

review  to  diatermine  if^^n  ini:estigation  is  warranted.   As  part  of 

same,,  you  are  required  ta  send^  a  prospective  proposal  for  such 

investigation  by  Friday,  October  16^^1992.   Such  an-order  does  not 

apply  to  this  office.        \ 


■I 


jHowevet,  I  do  believe  it  migh^vbe  helpful  to  reiterat-e  what  I 
haveitold  you  previously.  Neither  Impersonally  nor>-this  office 
will  '{participate  in  any  phase  of  such  an  investigation  regarding 
the  above-^efeTxal  prior  to  November  3,  1992.  You  may  communicate 
this  orally  co officials  of  the  FBI  or  you  should  feel  free  to  make 
this  part  of  your  report. 
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Mr.  Don  Pettus 
Page  2 


While  iXdo  not  intend  to  denigrate  the  work  6f  RTC,  I  must 
opine  that/after  such  a  lapse  of  time  the  insistence  for  urgency  in 
this  case  appears  to  suggest — an  intentj.onal  or  unii^^tentional 
attempt/ to  intervene^^into  the  political  process  of  the  upcoming 
presidential  election.  You  and  I  know  in  investigations  of  this 
type, /the  first  steps,  such  as  issuance  of  grand  jury;  subpoena  for 
records,  wjull  lead  to  media  and  public  inquiries  of  iliatters  that 
are /subjec-^  to  absolute  privacy.  Even  media  questions  \bout  such 
an  investigation  in  today's  modern  political  climate  all  too  often 
publicly  purports  to  'legitimize  what  can't  be  proven.' 

/    /  ....  .   ,    , 

I   For  me  personally  to  participate  m  an  investigation, that  I 

know  will  or  could  easily  lead  to  the  above  scenario  and  to  [the 

possible  denial  of  rights  due  to  the  targets,  subjects,  witnesses 

or;  defendants   is   inappropriate.     I   believe   it   amounts   to 

prosecutorial  misconduct  and  violates  the  most  basic  fundamental 

rulie  of,  Department  of  Justice  policy.   I  cannot  be  a  party  to  such 

actions \  and   believe  that  such  would   be  detrimental/'  to  the 

Department  of  Justice,  FBI,  this  office  and  to  the  Prssident  of  the 

United  states.  / 

In  due.  time,  I  will  be  happy  to  meet  with  you  to  discuss  a 
limited  examination  and  possibility  of  Droving  some  of  "^  the 
allegations,  reijarding  Mr.  and  Mrs.  McDougal  and  Ms^._Ajisp.augh^-  In 
the  event  I  conclude  that  their  case  should~&e  declined",  which  at 
this  point  is  a  distinct  possibility,  the  DOJ  can  certainly 
override  that  decision  and  commit  Department  of  Justice  personnel 
and  resources  to  both  the  investigation  and._prosecution  of  the 
caseT 

For  your  information,  in  the  event  I  receive  ahy^  press  inquiry 

from,  any  source  whatsoever  I  am  going  to  refer  them  to  the 

supervisory-^  officials   in   the   Department   of   Justice  and/or 
Resolution  Trust  , Corporation.                        \^ 

Thank 

Best  Regards, 


CIDtRLES-A— -^BANKS 
United   States   Attorney 


CAB:bw 


Floyd  Mac  Dodson 
Executive  Assistant  U.S, 


Attorney 
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U.S.  Department  of  Justice 

Execucive  Office  for  United  States  Attorney's 
Office  of  the  Director 


MEMORANDJ 


Stuart  M.  Gerson 
Acting  Attorney  General 

jglas  N.  Frazi^^A^ 

Associate  Deputy'^Sc^orney  Gene];-al 

FROM:  yShthony  C.  fl.oscat.of 

Recusal  by  the  United  States  Attorney  "^  office 
for  the  Eastern  District  of  Arkansas  jdn  a 
Resolution  Trust  Corporation  Referral 


The  ^att^hed  letter  from  United  States -Attorney  Charles  lA. 
Banks,  Eas^^rn\District  of  Arkansas,  assert-S_Jiis— o^i-tee— ha-s~a 
conflict  of  i«rerest  in  pursuing  a  possible  prosecution  of  a 
Mr.  and  Mrs.  McDougal  and  a  Ms.  Anspaugh  for  alleged  check  fraud, 
check  kiting,  misuse  of  position,  bank  fraud,  forgery  and 
conspdracy.   Mr.  Banks  requests  that  the  Dep^artnient  of  Justice 
determine  the  prosecutive  merit  of  this  matfer^.   The,^ 
United  S^tates  Attorney's  office  has  previously  prosecilted 
Mr.  ^McDougal  and  two  other  individuals  in  late  1983\on  si^riilar 
charges  and  tliey  were  found  not  guilty.   The  Resoluti~on  Tr\ist 
CorporatioI^sJRTC)  has  forwarded  new  and  additional  infyrmation  to 
the  United  jSca^ebsAttorney '  s  office  on  September  2,  199^2,  for 
consideration .NAs^^ated  above,  the  second  referral  involved  the 
same!  patterns  of^ctiyity  for  which  these  individuals  hpve  beWn 
found  not  guilty,  Bnt  present  different  transactions. 


!  Mr.  Banks  believes\his^<if f ice  should  not  be  involved  in  /the 
prosecutorial  determination  beCa.use  it  may  give  ris^to  the 
appeiarance  'of  inappropriate~--prosebTttorial  motivation  by  his/ 
offibe.   The  matter  may  involVe  Presi^efrt^arnn^irs .  Clinton/as 
witnesses,  j  Mr.  Banks  states  inNvis  letter  to  this  office/that 
the  RTC's  second  referral  of  September  2,  1992,  merits  ir" limited 
preliminaryy  investigation"  of  the  allegations  contajjpv^  therein. 

On'^Oct^feCie,  1992,  Mr.  Banks  informed  the  RTC  by  letter 
(attached)  tliaiCjiis  office  would  not  participate  in  an 
investigation  into  this  matter  priof  to  November  3,  1992.   He 
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stated  further  "  [  ]  tbatrTf ter  such  a  rap3«^f  time  the  insistence 
for  urgency  in   t^kris   cz.s&    [by  the  RTC]  appears^-^  suggest  an 
intentional  ojr^nintentional  attempt  to  intervenia  into  the 
political  process  of  the  upcoming  presidential  elebtion." 


It /is  our  undersi^fKixng^  thaY^suBsHquejjt  to  Mr.  Ba>\ks ' 
October^  1992  respi>nSe,  the  RTC  contacted  the-^Jflited  states 
Attori^ey's  of£ir^  regarding  a  Freedom  of  Inforroat-ion  Act  Vequest 
it  r^ceived^from  the  media  regarding  this  matter.  ^The  RTCv 
inquired  how  release  of  any  information  may  affect  the    \ 
investigation.   Mr.  Banks  related  to  the  RTC  that  there,  was\no 
ongoing /investigation  into  this  matter  and  advised  the  i^TC  rp 
follow  /'the  appropriate  FOIA  law  in  responding  to  the  re<5ues^ 
(s|ee  letter  to  this  office)  .   Mr.  Banks  has  resigned  as 
United/ States  Attorney  effective  March  1,  1993. 

I    ' 

Also  attached  are  copies  of  Urgent  Reports  prepared  by  this 

office'  dated  October  7  and  20,  1992,  notifying  the  Department 

that  the  RTC  referred  this  matter  to  the  United  States  Attorney's 

3f ^4-ce\   The  RTC  referral  itself  is  also  included. 


MATTKl  SHOULD  REMAIN  IN  USAO : 


LES  SHOULD  BE  REFERRED  TO: 


Stuart  M.  G^i^o 
Acting  Xttorney  G^ 


Attachments 
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U.S.  Department  of  Justice 

Executive  Office  for  United  States  Attorneys 
Office  of  the  Director 


Unitati  S"t.acas  Attorney  Paula  J.  Casey;^  Eastern  n'g--i':T  of 
Arkansas,  rfrquests  approval  to  recuse  her  crrrice  froa  the  cases 
entitled  United  States  v.  David  Hale  and  all  natters  concerning 
Capital  Manaqenent  Services,  Inc.  and  Madison  Guarantv  Savings  4 
Loan.   Ms.  Casey  vas  previously  involved  in  Sj^  Clinton's 
gubernatorial  canpaigns  in  Arkansas.   Mr.  Clintorv-axid  his  vife, 
Killary^Rodham  Clinton,  nay  have  some  )cnowledgV'-<;once~rning  loan 
and  chec)c\transactions  which  are  the  subject  of  tln^e  causes. 
Donald  MacJc^y^  of  the  Fraud  Section  of  the  Crininal  Division  has 
been  I  designated  to  handle  the  matters.  \     \ 

IThe  E>:ecutdv$>vpf f ice  concurs  vith  the  designation  and  the 
need! for  Ms.  Casey 'sxrecusal .   Attached  is  the  backcround 
infomation  regard'i-ng  ^the  recusal.   This  matter  is  forwarded  for 
your  idecision  pursua'n.t  tP\USAM  1-J3.171. 


APPROVED 


.r^n.fj/jJ^. 


/J-2%'7J 


/Philip    a.    KeYr.an 


Philip    3.    Keymann 


OTHER: 
ACtachnent 
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Uniud  Siaus  Aitnmey 
Eastern  District  of  Arkansas 


5,    1993 


Mr J  Phillip  B.  Heymann 
Deputv  (Attorney  General 
U.S.  fjept.  of  Justice 
Mai'n  Justice  Building 
Washington,  D.C.   20530 


Dear 


United  States  of  America  v.  David  Kale 


Heymann: 


The\Eas"tern  District,  of  Arkansas  is  _Jjwe'stigatlng  matters 
pertaining\to\David  Hale  and  a  developnent  company  vk;,-h1  he 
operated.  Ihd^ctments  were  returned  by  a  grana  jury  in  Septeniber 
alleging  fraudulent  conduct  on  the  part  of  Mr.  Hale  and  tvo 
codefendants.  Mr.  Hale  claias  to  have  information  implicating 
other  people  in  fraudulent  activities  which  atenot  related  to  the 
matte?k  in  the  September  indictaient.  There  hasBeeixa  great  deal 
of  speculation  in  the  press  concerning  Mr.  Haie"'-«^all>s^tions. 


I  aa  Confident  that  I  and  ay  staff  are\capahle  of 
investigating  \and  prosecuting  these  matters  competently,  and 
dlspassionajteiy.\Whe"ther  my  participation  and  the  participation  of 
ny  staff  raiseSs^quescions  of  the  appearance  of  impropriety  ' "  ~ 
different  question..  ^ 


am/  therefore,\as'<ing  that  you  approve  rny  request'  to  recuse 
me  and  all:  mesbers  of\ay  3-taff  from  further  investigation  and 
prosecutioni  of  matters  per-tainiog  to  Capital  Management  Services, 
Inc.  and  Madison  Guaranty  S"ayings""aod  Loan.      J^^        / 


Sincerely, 


/ 


PAULA  J.  CASZv 

United  States  Attorney 


PC/lc 
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DEPOSITION  OF  ROBERT  P.  CESCA 
IN  RE:  S.  RES.  120 


FRroAY,  OCTOBER  13,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

Deposition  of  ROBERT  P.  CESCA,  called  for  examina- 
tion pursuant  to  notice  of  deposition,  at  10:25  a.m.  in  Room  640- 
A  of  the  Hart  Senate  Office  Building  before  BRENDA  M.  SMONS- 
KEY,  a  Notary  Public  within  and  for  the  District  of  Columbia, 
when  were  present: 


MICHAEL  P.  O'CALLAGHAN,  Esq. 

Majority  Associate  Special  Counsel 

RICHARD  BEN-VENISTE,  Esq. 

Minority  Special  Counsel 

JAMES  S.  PORTNOY,  Esq. 

Minority  Associate  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

LORI  Y.  VASSAR,  Esq. 
Office  of  the  Inspector  General 
Resolution  Trust  Corporation 
1735  North  Lynn  Street 
Rosslyn,  Virginia  22209     . 
On  behalf  of  the  Deponent. 
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PROCEEDINGS 
Whereupon, 

ROBERT  P.  CESCA 
was  called  as  a  witness  and,  having  first  been  duly 
sworn,  was  examined  and  testified  as  follows: 
EXAMINATION 
BY  MR.  O'CALLAGHAN: 
Q      Could  you  please  state  and  spell  your  full 
name  for  the  record. 

A      Robert  Paul  Cesca.    It  is  spelled 
C-e-s-c-a. 

Q      Mr.  Cesca,  this  deposition  is  conducted 
pursuant  to  Senate  Resolution  120.    The  resolution 
establishes  a  special  committee  administered  by  the 
Banking  Committee  to  conduct  an  investigation 
involving  Whitewater  Development  Corporation  and 
other  related  matters. 

Section  (l)(b)(2)(e)  of  Senate  Resolution 
120  authorizes  investigation  and  public  hearings  into 
whether  the  report  issued  by  the  Office  of  Government 
Ethics  on  July  31,  1994  or  related  transcripts  of 
deposition  testimony,  one,  were  improperly  released 

to  White  House  officials  or  others  prior  to  their 
testimony  before  the  Committee  on  Banking,  Housing 
and  Urban  Affairs,  pursuant  to  Senate  Resolution  229; 
or,  secondly,  were  used  to  communicate  to  White  House 
officials  or  to  others  confidential  RTC,  Resolution 
Trust  Corporation,  information  relating  to  Madison 
Guaranty  Savings  &  Loan  Association  or  Whitewater 
Development  Corporation. 

That,  in  the  most  part,  will  be  the  focus 
of  today's  deposition. 

When  were  you  requested  to  testify? 

A      When  I  was  requested  to  testify  here? 

Q      Correct. 

A      I  believe  it  was  last  Friday. 

0      Was  that  October  6? 

A      If  that's  what  last  Friday  was. 

Q      I  think  so.    I  think  we  can  agree  it  was 
October  6. 

MR.  PORTNOY:    We  will  take  judicial 
notice. 

THE  WITNESS:    You  came  into  the  office  and 
told  me. 
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1  MS.  VASSAR:    That's  right. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      This  deposition  is  being  taken  in  advance 

4  of  public  hearings  that  are  going  to  be  held  by  the 

5  special  committee. 

6  Mr.  Portnoy  and  I  are  going  to  ask  you  a 

7  number  of  questions.    You  are  testifying  under  oath. 

8  If  you  don't  understand  the  question,  let  me  know  and 

9  I  will  rephrase  it.    If  anyone  needs  a  break,  let  us 

10  know  and  we  will  arrange  it. 

1 1  The  stenographer  to  my  right  will  prepare  a 

12  record  of  the  questions  and  answers.   The  deposition 

13  will  be  treated  as  committee  confidential  until  the 

14  commencement  of  hearings.    We  also  request  that  you 

15  treat  the  substance  of  the  deposition  as  confidential 

16  as  well. 

17  A      Okay. 

18  Q      Prior  to  the  hearings,  you  will  receive  a 

19  letter  from  the  committee  telling  you  that  you  may 

20  come  to  the  Senate  to  review  the  transcript  of  your 

21  deposition  and  make  any  corrections  of  transcription 

22  on  an  errata  sheet.    If  you  are  called  to  testify  at 

1  a  public  hearing,  you  will  be  permitted  to  have  a 

2  copy  of  your  deposition  transcript  four  days  in 

3  advance  of  your  testimony.    I  understand  that  was  the 

4  practice  of  the  last  round.    If  it  changes,  we  will 

5  let  you  know,  but  I  think  that  is  the  plan  as  we 

6  understand  it  to  be  presently. 

7  A      Okay. 

8  Q      You  may  be  represented  by  counsel. 

9  Objections  to  the  form  of  questions  will  be  noted  for 

10  the  record.   Counsel  may  object  on  grounds  of 

1 1  privilege  or  relevance,  and  the  committee  chairman 

12  may  rule  on  objections  where  the  witness  refuses  to 

13  answer  a  question. 

14  Are  you  represented  by  counsel  today, 

15  Mr.  Cesca? 

16  A      Yes. 

17  MR.  O'CALLAGHAN:    Would  counsel  please 

18  state  her  name  for  the  record. 

19  MS.  VASSAR:    My  name  is  Lori  Vassar.    I 

20  represent  the  Office  of  Inspector  General.   For  the 

21  record,  I  would  like  to  note  that  the  production  of 

22  any  documents  or  the  subsequent  discussions  of  any  of 
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1  the  documents  is  not  to  be  construed  as  a  waiver  of 

2  any  privileges  or  exemptions  that  the  Office  of 

3  Inspector  General  may  raise  with  requests  by  third 

4  parties. 

5  In  addition,  we  reassert  any  privileges 

6  that  RTC  may  raise  on  its  behalf. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      I  would  also  like  to  note  for  the  record 
that  just  prior  to  the  beginning  of  this  deposition, 
delivery  was  made  of  a  document  which  1  believe  was  a 
document  from  your  files,  Mr.  Cesca;  is  that  correct? 

A      Right. 

MR.  O'CALLAGHAN:    Ms.  Vassar,  would  you 
like  to  characterize  the  document  that  has  been 
produced? 

MS.  VASSAR:    All  of  the  documents? 

MR.  O'CALLAGHAN:    No.    The  one  -- 

MS.  VASSAR:    The  particular  document  was 
not  in  Mr.  Cesca's  possession.    It  was  held  in  the 
main  Office  of  the  Inspector  General.   It  is, 
however,  the  calendar  he  used  during  the  month  of 
March.   Because  one  of  the  dates  there  reflects  a 


certain  meeting  that  he  felt  was  important,  we  wanted 
to  be  able  to  refresh  his  recollection  as  to  the 
exact  date,  and  therefore  we  are  providing  you  the 
page. 

MR.  O'CALLAGHAN:    Thank  you.    Both  minority 
and  majority  counsel  have  been  provided  with  a  copy 
of  it. 

MR.  PORTNOY:  I  will  state  for  the  record 
Mr.  O'Callaghan  has  provided  me  with  a  copy  at  the 
same  time  that  he  has  described  the  document. 

MR.  O'CALLAGHAN:    For  the  record,  the 
document  that  we  are  referring  to,  which  does  not 
have  a  Bates  stamp  number  yet,  is  a  two-page 
document.   The  first  page  is  a  cover  sheet  which  was 
sent  to  the  chief  counsel  of  the  Senate  Banking 
Committee,  and  the  second  page  is  a  page  out  of  a 
personal  calendar  for  the  week  ending  March  20,  for 
the  dates  March  17th,  March  18th,  March  19th,  1994. 
It  includes  a  series  of  redactions.   I  think  that 
adequately  describes  the  document. 

BY  MR.  O'CALLAGHAN: 
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3  Q      What  is  your  present  business  address? 

4  A      It  is  —  I  don't  know  what  the  address  is 

5  of  the  ICC  building.    12th  and  Penn. 

6  Q      That's  in  Washington,  D.C.? 

7  A      Yes. 

8  Q      Who  do  you  currently  work  for? 

9  A      I  work  for  the  Office  of  the  Inspector 

10  General,  Treasury. 

1 1  Q      What  is  your  current  position  there? 

12  A      I  am  the  Executive  Assistant  to  the 

13  Assistant  Inspector  General  for  Audit. 

14  Q      Could  you  give  us  a  brief  overview  of  your 

15  employment  history  since  you  graduated  from  college. 

16  A      Sure.    I  was,  in  June  of  1961,  hired  by  the 

17  IRS  inspection  service  as  an  internal  auditor  in 

18  New  York  City.    Six  months  later  I  was  in  the 

19  military  for  two  years. 

20  Q      Which  branch? 

21  A      Army.    In  February  of  1964,  1  returned  to 

22  the  staff  in  New  York,  again  working  as  an  internal 

1  auditor.    In  February  of  1967,  I  transferred  to 

2  Washington,  D.C.  to  work  as  an  internal  auditor  in 

3  the  inspection  service  of  IRS.    I  continued  to  work 

4  in  Washington,  D.C.  up  until  April  of  1983. 

5  In  April  of  1983,  I  was  requested  by  the 

6  Inspector  General  at  the  Treasury  Department  to  go  on 

7  120-day  detail.   At  the  conclusion  of  the  120-day 

8  detail,  the  Inspector  General  asked  me  to  apply  for  a 

9  position  there,  which  I  did. 

10  In  February  of  1984,  I  became  a  permanent 

1 1  member  of  the  Office  of  Inspector  General  at 

12  Treasury. 

13  Q      The  120-day  detail  was  with  the  Office  of 

14  Inspector  General,  Department  of  Treasury? 

15  A      That's  correct;  right. 

16  Q      What  was  your  position? 

17  A      I  was  an  Assistant  Inspector  General  for 

18  audit. 

19  Q      I  believe  you  left  off  in  '84. 

20  A      '84.    In  February  of  1984,  I  became  a 

21  permanent  member  of  the  staff  as  an  assistant 

22  Inspector  General  for  audit. 
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Now,  I  don't  know  if  this  is  important  or 
not,  but  at  the  time  there  were  three  assistant 
Inspectors  General  for  audit.    I  was  one  of  them.    So 
I  don't  want  to  give  the  impression  that  I  was  the 
only  assistant  Inspector  General  for  audit.    There 
were  three  of  us,  and  we  each  had  our  own  individual 
responsibilities. 

In  August  of  1986,  I  became  the  deputy 
Inspector  General.    I  occupied  that  position  up  until 
May  of  this  year,  May  of  1995,  at  which  time  I  was 
reassigned  to  the  position  that  I  gave  you 
originally. 

Q      Could  you  give  me  a  brief  review  of  your 
educational  experience. 

A      Sure.    I  graduated  from  St.  Bonaventure 
University  in  1960  with  a  degree  in  business 
administration,  majoring  in  accounting.   I'm  a 
certified  public  accountant  and  I  am  a  certified 
internal  auditor. 

Q      Did  you  do  any  graduate  work? 

A      No,  I  did  not. 

Q      Have  you  had  any  legal  training? 

A      1  don't  know  if  this  qualifies  for  legal 
training,  but  I  did  spend  a  couple  weeks  down  at  the 
Federal  Law  Enforcement  Training  Center  in  a  course 
designed  ~  it  was  a  law  enforcement  course  designed 
for  nonlaw  enforcement  type  people.    And  of  course 
they  covered  a  lot  of  the  Third  Amendment  rights  and 
that  type  of  thing. 

Q      Probably  more  hands-on  legal  experience 
than  most  lawyers  have  the  opportunity  to  enjoy. 

During  the  time  period  March  through  August 
1994,  during  that  time  period  you  were  a  Deputy 
Inspector  General  ~ 

A      That's  correct. 

Q      ~  Department  of  Treasury. 

At  that  time,  who  did  you  report  to  at  the 
Department  of  Treasury? 

A      Well,  I  reported  to  the  Office  of  the 
Secretary.  There  was  no  Inspector  General  at  that 
point  in  time. 

Q      For  what  period  of  time  was  there  a  vacancy 
in  that  position? 

A      From  January  of  1993  up  until  October  of 
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1  1994. 

2  Q      During  the  time  period  March  through  August 

3  1994,  at  any  time  were  you  acting  Inspector  General 

4  during  that  time? 

5  A      Well,  during  that  whole  time  from  January 

6  of  1993  until  October  of  1994,  although  I  was  never 

7  designated  as  acting  Inspector  General,  1  carried  out 

8  the  responsibilities  of  the  Inspector  General. 

9  Q      Were  you  ever  identified  as  acting 

10  Inspector  General  in  any  correspondence,  to  your 

1 1  recollection? 

12  A      Sure,  yes.    Don't  ask  me  what  pieces.   But 

13  I  was  referred  as  the  acting  Inspector  General.   But 

14  from  an  official  standpoint,  I  was  never  designated 

15  as  the  acting  Inspector  General. 

16  Basically  the  delegations  were  that,  in  the 

17  absence  of  the  Inspector  General,  that  the  deputy 

18  Inspector  General  kind  of  functioned  in  that 

19  capacity. 

20  But  in  terms  of  an  official  piece  of  paper 

21  designating  me  as  the  acting  Inspector  General,  that 

22  never  occurred.   I  continued  to  be  the  deputy 


1  Inspector  General.   That  was  my  official  position  and 

2  title. 

3  Q      Was  there  any  reason  why  you  weren't 

4  officially  designated  as  acting  Inspector  General? 

5  A      No,  not  that  I  can  think  of 

6  MS.  VASSAR:    Can  I  clarify,  perhaps? 

7  MR.  O'CALLAGHAN:    Sure. 

8  MS.  VASSAR:    Under  the  Inspector  General 

9  Act  of  1978  as  amended,  basically  although  he  is 

10  under  the  general  supervision,  he  was  under  the 

1 1  general  supervision  of  the  Secretary  and  the  next  in 

12  rank,  but  he  did  not  have  to  report  to  anyone  below 

13  there,  and  he  basically  was  independent.   The  IG 

14  position  is  presidentially  appointed  and  Senate 

15  confirmed.   So,  perhaps  that's  the  reason  why  acting, 

16  the  notation  of  "acting"  Inspector  General  was  not 

17  provided,  and  rather  he  acted  as  the  deputy. 

18  MR.  O'CALLAGHAN:    Okay. 

19  MR.  PORTNOY:    Just  to  clarify.    So  it  would 

20  not  have  been  within  the  authority  of  the  Treasury 

21  Department  to  appoint  an  acting? 

22  MS.  VASSAR:    That  is  correct,  because  the 
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Inspector  General  is  independent.   Therefore,  it  has 
to  be  separately  confirmed  by  Senate.   Technically, 
Secretary  Bentsen  at  that  time  would  not  have  had  any 
authority  to,  per  se,  state. 

MR.  PORTNOY:    Thank  you. 

MR.  O'CALLAGHAN:    Even  in  an  acting 
capacity? 

MS.  VASSAR:  That  would  not  normally  be 
done,  just  because  of  the  independence  of  the  Office 
of  Inspector  General. 

So,  what  normally  happens  is,  in  the 
absence,  during  those  periods  of  time  when  there  is 
no  Inspector  General  for  the  various  agencies,  the 
deputy,  usually  under  the  policies  of  the  specific 
Office  of  Inspector  General,  is  the  one  who  is 
designated  to  act  on  behalf  of  the  Inspector  General 
until  one  is  appointed  and  confirmed. 

MR.  O'CALLAGHAN:    The  deputy  inherits  the 
duties  of  the  Inspector  General  without  formally 
being  recognized  as  an  acting  Inspector  General? 

MS.  VASSAR:    That's  probably  correct 

generally.   For  all  intents  and  purposes  he  is  the 

16 
acting  Inspector  General. 

MR.  O'CALLAGHAN:    Thanks.   A  little 
confusing,  but  hopefully  we  can  all  understand  it. 

BY  MR.  O'CALLAGHAN: 
Q      During  the  time  period  you  said  you 
reported  to  the  Office  of  the  Secretary,  just  to  make 
clear,  who  specifically  in  the  Office  of  the 
Secretary  did  you  report  to? 

A      As  Lori  indicated,  the  Inspector  General 
functions  under  the  general  supervision  of  the 
Secretary.  And  as  such,  we  do  report  to  the 
secretary.  There  is  a  dual  reporting 
responsibility.    There  is  a  dual  reporting 
responsibility  for  the  inspectors  general  to  the 
secretaries  and  a  reporting  responsibility  to  the 
Congress. 

Q      During  the  time  period  March  through  August 
of  1994,  how  much  contact  did  you  have  with  Secretary 
Bentsen? 

A      Personal  contact  with  the  Secretary? 
Q      With  regard  to  your  official  duties. 
A      I  attended  the  senior  staff  meetings. 
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1  There  was  never  any  contact  where  he  and  I  met  one  on 

2  one.   It  was  always  as  a  member  of  a  larger  forum. 

3  As  an  example,  attending  the  senior  staff 

4  meeting  of  all  the  assistant  secretaries  and  under 

5  secretaries  and  then  also  the  Secretary,  brought  the 

6  senior  staff  to  Easton,  Pennsylvania  for  kind  of  a 

7  retreat  type  of  activity,  and  he  was  present. 

8  But  it  was  always  among  ~  my  personal 

9  contacts  with  him  were  always  among  a  larger  group  of 

10  people. 

1 1  Q      How  about  on  official  correspondence  and 

12  memoranda?  How  would  you  characterize  the  frequency 

13  of  that  type  of  exchange? 

14  A      I  wouldn't  say  that  it  was  —  outside  of 

15  v/hat  our  legislative  requirements  are  in  terms  of 

16  issuing  semiannual  reports.    Beyond  that,  I  wouldn't 

17  say  that  there  was  a  frequent  amount  of  communication 

18  between  our  office  and  his  office. 

19  Q      Did  you  have  occasion  during  that  time 

20  period  to  speak  with  the  Secretary  on  the  phone? 

21  A      I  never  spoke  to  the  Secretary  on  the 

22  phone. 

18 

1  Q      Did  you  have  a  contact  in  his  office  that 

2  you  ~ 

3  A      Well,  some  of  the  contacts  could  have  been 

4  the  ~  we  would  have  had  contact  with  the  Exec  Sec. 

5  Q      Who  was  that? 

6  A      That  was  Mr.  Ed  Knight.    Contact  with  Josh 

7  Steiner,  both  when  he  was  chief  of  staff  to  the 

8  deputy  secretary  and  then  also  later  on  as  chief  of 

9  staff  to  the  Secretary. 

10  Q      So,  you  had  reporting  obligation  to  the 

1 1  Secretary;  is  that  correct? 

12  A      That's  correct. 

13  Q      Would  that  normally  be  facilitated  by 

14  speaking  or  communicating  with  someone  in  his  office? 

15  A      It  could  be  facilitated  by  speaking  with 

16  somebody  in  his  office,  that  is  correct. 

1 7  Q      Was  that,  in  fact,  done  through  March  and 

18  August  of  1994? 

19  A      That's  correct.   During  that  period  of 

20  time,  any  communication  1  had  with  his  office,  and  a 

21  lot  of  it  was  kind  of  on  an  informal  basis  where  I 

22  would  run  into  Ed  Knight,  1  would  see  him  in  the 


987 

19 
dining  room  and  we  would  have  a  brief  chat,  and  that 
was  about  it. 

Q      During  that  time  period,  did  you  have 
people  who  reported  to  you? 

A      On  our  staff? 

Q      Correct.    If  you  could  tell  me  who  they 
were  and  what  positions. 

A      All  the  assistant  inspectors  general 
reported  to  me. 

Q      How  many  of  those  are  there? 

A      At  the  time  there  were  four. 

Q      What  are  their  names? 

A      Okay.    There  was  Jim  Cottos,  who  was  the 
assistant  Inspector  General  for  investigations. 

Q      Don't  wait  for  me  with  my  notes. 

A      Jay  Weinstein.   He  was  the  assistant 
Inspector  General  for  audit.   John  Balakos  was  the 
assistant  Inspector  General  for  planning  and  policy 
resources. 

Q      Cottos,  is  that  C-o-t-t-o-s? 

A      That's  correct.   Weinstein  is 

W-e-i-n-s-t-e-i-n.   Gary  Whittington  was  the 

20 
assistant  Inspector  General  for  oversight  quality 
assurance. 

Q      Anyone  else  who  reported  to  you?   Did  you 
have  any  special  assistant? 

A      I  had  no  special  assistants  at  the  time, 
except  there  was  counsel  to  the  IG,  who  was 
Ms.  Francine  Kemer. 

Q      How  do  you  spell  that  last  name? 

A      K-e-r-n-e-r. 

Q      What  were  Ms.  Kemer's  responsibilities 
during  that  time  period? 

A      She  was  counsel  to  the  Inspector  General. 

Q      What  do  those  duties  consist  of  in  that 
position? 

A      Well,  basically  to  provide  legal  services 
to  the  Office  of  Inspector  General.   That  also 
includes  legal  services  to  the  various  components  of 
the  office  also.    So  consequently,  if  there  are 
interpretations  of  law  that  need  to  be  made  in  the 
conduct  of  audits,  then  she  would  render  those 
interpretations.   If  there  was  assistance  that  was 
needed  in  the  conduct  of  an  investigation,  she  could 
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1  provide  that  kind  of  assistance. 

2  Tiie  office  was  made  up  of  roughly  three 

3  attorneys. 

4  Q      Who  were  they? 

5  A      Mr.  Rick  Doery.    That's  D-o-e-r-y. 

6  Ms.  Tina  Bak-Brevik,  B-r-e-v-i-k.    Bak  is  B-a-k.   And 

7  then  there  was  another  part-time  attorney,  Ms.  Sharon 

8  Separ,  S-e-p-a-r. 

9  Q      Why  was  Ms.  Separ  part-time? 

10  A      That  was  her  desire,  to  work  part-time. 

11  Q      Mr.  Cesca,  are  you  aware  of  the  committee's 

12  document  request  to  the  Office  of  Inspector  General 

13  for  the  Department  of  Treasury? 

14  A      Yes,  I  am. 

15  Q      Did  you  search  for  responsive  documents, 

16  notes,  reports  and  memoranda? 

17  A      Did  I  what? 

18  Q      Did  you  search  for  responsive  documents, 

19  notes,  reports  and  memoranda? 

20  A      Yes. 

21  Q      Have  all  those  been  produced  to  the 

22  committee? 

22 

1  A      Yes.   Are  you  talking  about  every  document 

2  in  the  file? 

3  Q      Every  document  responsive  to  the  request. 

4  A      That  was  responsive  to  the  request,  that's 

5  correct. 

6  Q      Have  you  spoken  with  anyone  other  than  your 

7  counsel  prior  to  your  deposition  regarding  this 

8  deposition? 

9  A      You  mean  between  the  time  I  was  notified  of 

10  the  deposition  and  being  here? 

11  Q      I  guess  any  conversations  you  had  about  the 

12  deposition. 

13  A      Yes,  1  did. 

14  Q      Who  did  you  speak  with? 

15  A      I  spoke  to  Ms.  Kemer. 

16  Q      When  did  you  speak  with  her? 

17  A      It  was  this  week  sometime.   1  don't  know, 

18  Tuesday  or  Wednesday. 

19  Q      What  did  you  speak  with  Ms.  Kemer  about? 

20  A      It  had  to  do  with  an  interpretation  of  an 

21  item  that  appeared  on  a  time  line. 

22  Q      You  say  time  line  — 
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1  A      It  was  a  time  line  that  dealt  with  the 

2  conduct  of  the  investigation  and  it  was  a  time  line 

3  that  dealt  with  the  transcripts. 

4  Q      Just  for  clarity,  when  you  are  referring  to 

5  investigation,  you  are  referring  to  the 

6  investigation  — 

7  A      Dealing  with  the  contacts  between  Treasury 

8  people  and  White  House. 
Q      That  was  conducted  by  the  Office  of 

Inspector  General  at  the  Department  of  Treasury,  the 
Office  of  Inspector  General,  RTC? 

A      That's  correct. 

Q      To  aid  in  providing  the  OGE  with 
information  with  regard  to  White  House  and  Department 
of  Treasury  contacts? 

A      That's  correct. 

Q      Just  so  it  is  clear. 

A      I  was  kind  of  interested,  there  was  an 
entry  made  there.    I  didn't  understand  the  background 
of  the  entry  so  I  asked  her  to  clarify  that  entry  for 
me.    Then  I  spoke  to  Jim  Cottos,  and  I  was  anxious  ~ 
the  reason  I  spoke  to  Jim  Cottos  was  to  see  if  he  had 
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1  a  copy  of  the  OGE  determination  letter.   He  didn't 

2  have  one  in  his  immediate  file  and  I  ended  up  not 

3  getting  it. 

4  That  was  the  contacts  that  I  had,  and  the 

5  reason  I  was  asking  him  for  it  was  just  to  have  the 

6  document  available  to  me  so  I  could  prepare  for  the 

7  deposition. 

8  Q      To  help  refresh  your  recollection? 
A      That's  correct. 
Q      When  you  refer  to  the  OGE  determination 

letter,  what  specifically  are  you  referring  to? 

A      That  was  a  letter  that  they  issued  to 
Secretary  Bentsen  based  on  their  analysis  of  our 
investigative  report. 

Q      Is  that  the  letter  and  the  analysis  that 
you  were  seeking  from  Mr.  Cottos? 

A      That's  correct. 

Q      Did  you  speak  with  him  about  anything  else? 

A      No. 

Q      Did  you  speak  with  Ms.  Kemer  about 
anything  else? 

A      No. 
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1  Q      Have  you  spoken  with  any  other  persons 

2  regarding  the  deposition? 

3  A      Other  than  Ms.  Vassar,  I  have  not. 

4  Q      Just  to  help  set  up  a  frame  of  reference, 

5  can  you  describe  to  me  how  the  Office  of  Inspector 

6  General  functions  within  the  Department  of  Treasury. 

7  A      The  Inspector  General,  it  is  a 

8  presidentially-appointed,  Senate-confirmed  position. 

9  The  Inspector  General  has  a  dual  reporting 

10  responsibility  to  the  Secretary  and  the  deputy 

11  secretary.   It  is  really  the  Office  of  the  Secretary 

12  incorporating  the  Deputy  Secretary  and  then  also  to 

13  the  Congress. 

14  Q      How  often  do  they  report  to  the  Office  of 

1 5  Secretary  and  to  the  Congress? 

16  A      Well,  we  are  required  by  legislation  to 

17  report  semiannually. 

18  Q      To  both? 

19  A      That's  correct. 

20  Q      Does  the  Office  of  Inspector  General  report 

21  to  either  the  Office  of  the  Secretary  or  the  Congress 

22  more  often  than  semiannually? 


1  A      As  the  need  dictates.   If  there  is  a  need 

2  to  report  more  frequently  on  events  that  occur  during 

3  the  course  of  our  audits  and  investigations  and  a 

4  meeting  is  necessary,  then  we  can  set  that  meeting 

5  up. 

6  Q      What  form  does  the  reporting  take? 

7  A      Well,  if,  for  example,  we  do  an 

8  investigation  of  a  senior  official  that  reports  to 

9  the  Secretary,  that  report  of  investigation  would  go 

10  to  the  Secretary,  since  he  would  be  the  action 

1 1  official  on  that  investigation. 

12  Q      Would  that  report  also  go  to  the  Congress? 

1 3  A      No,  it  would  not,  not  in  the  normal  course 

14  of  doing  business. 

15  Q      Unless  Congress  requested  it? 

16  A      That's  correct.   In  other  words,  Congress, 

17  normally  speaking,  they  could  be  on  our  mailing  list 

1 8  of  internal  audit  reports,  but  in  terms  of  reports  of 

19  investigation,  that's  pretty  much  limited  to  the 

20  department  itself,  and  is  issued  to  those  officials 

21  that  would  be  responsible  for  taking  whatever  the 

22  appropriate  administrative  action  would  be. 
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Q      If,  in  preparing  a  report  of  that  nature, 
another  agency  is  involved  or  the  conduct  of  another 
agency  is  involved,  would  the  Office  of  Inspector 
General  supply  whatever  agency  was  involved  with  a 
copy  of  the  report? 

A      If  another  agency  is  involved  because  there 
are  employees  within  that  agency  who  are  part  of  the 
investigation,  then  yes,  that  would  take  place.   And 
whether  or  not  we  would  do  the  investigation  or  ask 
for  a  collateral  investigation  on  the  part  of  the 
other  agency,  that  can  be  worked  out  between  the 
inspectors  general  and  each  of  those  agencies. 

Q      One  more  question  before  I  continue. 
During  the  period  of  March  through  August  of  1 994, 
how  many  reports,  if  any,  did  the  Office  of  Inspector 
General  issue  to  either  the  Office  of  the  Secretary 
or  to  the  Congress? 

A      From  the  time  period  of  March  to  August,  we 
would  have  issued  our  semiannual  report  during  that 
period. 

Q      How  about  during  the  whole  year? 

A      I  don't  have  that  number  in  terms  of  the 


number  outside  of  the  semiannual  report.    In  terms  of 
the  number  of  reports  we  would  have  issued,  there 
would  not  have  been  a  lot. 

Q      Can  you  give  me  a  ballpark  figure? 

A      I  would  say  that  probably  less  than  five. 

Q      Please  continue  in  your  description  of  the 
OIG's  office. 

A      Within  the  Department  of  Treasury,  our 
investigative  and  audit  responsibility  extends 
throughout  the  department.   In  other  words,  we  have 
the  responsibility  for  conducting  audits  and 
investigations  throughout  the  entire  Department  of 
Treasury.   That  includes  all  of  the  bureaus. 

However,  there  are  some  exceptions,  and 
these  exceptions  are  stipulated  in  the  legislation 
that  established  us  as  a  statutory  Inspector 
General. 

The  exceptions  are,  within  the  Internal 
Revenue  Service,  they  were  allowed  to  retain  their 
own  inspection  service,  and  that  means  their  internal 
auditors  and  internal  investigators. 

In  the  other  law  enforcement  bureaus. 
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1  Alcohol,  Tobacco  and  Firearms,  Secret  Service,  and 

2  the  U.S.  Customs  Service,  they  were  allowed  to  retain 

3  their  internal  investigators. 

4  However,  there  is  a  provision  that  allows 

5  us  to  also  conduct  investigations  within  those 

6  bureaus. 

7  Q      If  you  feel  it  is  appropriate? 

8  A      Well,  if  it  is  appropriate,  exactly.    What 

9  we  have  defined  "as  appropriate"  are  allegations  of 

10  wrongdoing  on  the  part  of  grade  15s  and  above.   We 

1 1  are  talking  about  senior  managers  and  executives 

12  within  each  of  those  bureaus. 

13  Reports  of  investigation  and  reports  of 

14  audit  conducted  within  those  bureaus,  except  if  it 

15  were  the  head  of  the  bureau,  are  normally  issued  to 

16  the  head  of  the  bureau.    In  other  words,  if  we  do  an 

17  investigation  of  the  head  of  the  bureau,  that  person 

18  would  not  be  the  recipient  of  that  investigative 

19  report.    However,  if  we  do  an  investigation  of  a 

20  subordinate  of  the  head  of  that  bureau,  then  the  head 

21  of  the  bureau  would  receive  the  report  of 

22  investigation. 


1  Q      Who  would  receive  the  report  if  the 

2  investigation  was  of  the  head  of  a  bureau? 

3  A      Well,  if  it  was  the  head  of  the  bureau,  it 

4  would  probably  go  to  the  respective  assistant 

5  secretary  who  would  have  supervisory  responsibility 

6  over  that  bureau.   As  an  example,  the  under  secretary 

7  for  enforcement  has  supervisory  responsibility  over 

8  Alcohol,  Tobacco,  Firearms,  the  Secret  Service,  the 

9  U.S.  Customs  Service,  Federal  Law  Enforcement 

10  Training  Center.   Those  heads  report  to  that 

1 1  individual.    So  that  individual  would  be  the 

12  recipient  of  the  investigative  report. 

13  Q      Is  there  any  mechanism  in  place  that 

14  ensures  the  Office  of  Inspector  General's 

15  independence  from  the  rest  of  the  agency? 

16  A      Well,  the  independence  is  established  by 

1 7  virtue  of  its  reporting  authority  in  that  the  Office 

18  of  Inspector  General  reports  to  no  one  other  than  the 

19  Secretary. 

20  Q      And  the  deputy,  you  said? 

21  A      The  deputy  secretary,  right. 

22  Q      What  are  the  responsibilities  of  the  deputy 
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secretary? 

A      Well,  I  think  that  that  varies,  and  that 
varies  in  accordance  to  the  ~  I  don't  know  ~  you 
could  probably  refer  it  to  the  management  style  of 
the  secretary. 

Q      How  about  during  the  period  March  through 
August  1994.    I  guess  that's  the  relevant  time 
period. 

A      I  don't  think  I  can  address  how  they 
function  together,  one  as  a  secretary  and  the  other 
as  a  deputy  secretary.   I  wasn't  privy  to  knowing  how 
they  delineated  their  responsibilities.    It  would 
just  be  an  assumption  on  my  part. 

Q      Can  you  give  me  your  impressions? 

A      I  think  that  they  still  carried  out  their 
respective  responsibilities.    I  think  Mr.  Altman 
still  provided  some  management  oversight  to  the 
various  bureaus  through  the  assistant  secretaries. 
And  the  Secretary,  of  course,  carried  out 
his  responsibilities  as  the  head  of  the  office. 

But  in  terms  of  being  able  to  delineate  how 

the  relationship  changed  from  prior  to  March  of  1994 

32 
to  after  March  of  1994,  I'm  not  really  —  I  really 
can't  address  that. 

Q      Do  you  know  during  what  time  period  deputy 
secretary  Altman  served  as  deputy  secretary, 
Department  of  Treasury? 

A      The  time  period?   I  can't  give  you  the 
specific  date,  except  that  it  would  have  been  right 
around  the  time  that  the  administration  came  in,  the 
current  administration  came  into  power. 

So,  my  guess  is  that  it  would  have  happened 
sometime  shortly  after  January  of  1993. 

Q      How  long  was  he  there  for? 

A      Well,  until  he  resigned. 

0      Do  you  recall  when  that  was? 

A      When  he  resigned? 

Q      Yes. 

A      It  would  have  been  roughly  in  the  fall  of 
1994.    By  the  way,  you  mentioned  the  independence  of 
the  Inspector  General.   There  are  other  aspects  of 
that  independence. 

Q      Please  go  ahead. 

A      We  have  our  own  personnel  authority.    In 
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1  other  words,  we  do  not  rely  on  the  department  in 

2  terms  of  who  we  hire.    We  don't  rely  on  them  to 

3  process  those  actions  either.   Secondly,  we  have  our 

4  own  budget,  which  we  defend  both  before  0MB  and  the 

5  appropriation  committees,  both  in  the  House  and  the 

6  Senate. 

7  The  Inspector  General  can  promote  people 

8  within  his  or  her  office  without  any  concurrence  from 

9  somebody  outside  of  the  Office  of  Inspector  General. 

10  These  are  basically  the  operational  activities  within 

1 1  the  department  ~  within  the  Office  of  Inspector 

12  General  that  gives  it  ~  it  is  not  only  the 

13  reporting,  but  from  an  operational  standpoint,  there 

14  are  certain  things  that  we  have,  certain  authorities 

15  that  we  have  that  allows  us  to  function 

16  independently.   We  can  audit  and  investigate  pretty 

17  much  anything  that  we  choose. 

18  Q      Does  the  Inspector  General's  office  at 

19  Treasury  keep  any  other  aspects  of  Treasury  advised 

20  of  ongoing  investigations? 

21  A      We  provide  ~  when  you  talk  about  other -- 

22  we  will  talk  to  and  have  periodic  meetings  with  like 


1  the  heads  of  the  bureaus  and  we  will  talk  about 

2  investigations  that  are  going  on  within  those 

3  bureaus.   It  is  basically  just  a  status  report  as  to 

4  where  we  are,  because  the  heads  of  those  bureaus  are 

5  going  to  be  required  to  take  the  administrative 

6  action.   So,  we  do  provide  them  with  ~  it  is 

7  basically  a  sit-down  discussion  where  we  talk  about 

8  the  status  of  both  audits  and  investigations  going  on 

9  in  their  respective  bureaus. 

10  Then  the  same  thing  would  apply  to 

1 1  assistant  secretaries  and  under  secretaries  as  it 

12  applies  to  their  areas  of  responsibility. 

13  Q      What  if  an  inspector  —  strike  that. 

14  In  the  event  that  an  assistant  secretary 

15  was  the  subject  of  an  investigation,  who  would  you 

16  keep  apprised  of  the  status  of  an  investigation  of 

17  that  nature? 

18  A      Well,  we  would  talk  to  the  Secretary  about 

19  it.    In  terms  of  the  specifics,  we  would  talk  about 

20  basically  the  allegation  that  we  were  investigating. 

21  Q      You  said  that  you  would  apprise  him  of  the 

22  status.    What  does  that  comprise? 
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A      Where  we  were  in  the  investigation,  when  we 
thought  we  could  have  it  completed,  when  we  would 
issue  our  report,  when  they  would  expect  a  report. 

Q      Would  you  relate  to  them  any  of  the 
specific  aspects  of  the  investigation? 

A      I  think  only  from  the  standpoint  of  the 
allegation.   In  terms  of  who  we  were  talking  to,  no, 
we  wouldn't  disclose  the  names  of  the  witnesses. 
Because  in  some  respects  those  bureaus  are  making 
decisions,  executive  level  decisions  as  it  applies  to 
these  individuals.   The  worst  thing  you  could  have  is 
where,  all  of  a  sudden,  you  have  a  senior  official 
who  now  becomes  a  district  director  of  any  district, 
and  that  same  individual  is  now  under  investigation. 
So,  to  let  the  head  of  the  agency  know  that 
a  certain  individual  is  under  investigation,  this 
then  allows  the  head  of  the  agency  to  make  certain 
decisions  as  it  applies  to  positions  that  that 
individual  may  be  in  consideration  for. 

Q      So,  you  generally  would  keep  the  names 
confidential? 

A      They  would  know  who  the  individuals  are. 


Q      They  would  know  the  names? 

A      Absolutely. 

Q      And  the  allegations  but  not  the  specific  — 

A      We  would  not  get  into  who  it  is  that  we 
were  interviewing  and  what  the  results  of  those 
interviews  were.   It  would  just  basically  be  we  are 
doing  an  investigation  of  this  individual,  this  is 
the  allegation  that  we  are  investigating  and  we  have 
had  ~  maybe  the  investigation  we  started  it  on  a 
certain  day  and  we  expect  to  be  finished  by  another 
day. 

Q      Why  did  you  keep  the  names  of  interviewees 
confidential? 

A      I  think  basically  it  was  for  the  protection 
of  the  interviewees. 

Q      Any  other  reason? 

A      Not  that  I  can  think  of. 

Q  Was  that  just  generally  good  investigative 
procedure? 

A  Yes.  Well,  you  mean  ~  I  think  that  when 
you  interview  --  I'm  just  speculating,  but  I  believe 
that  interviewees  have  certain  protections  of 
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1  privacy.    So,  consequently,  we  try  to  honor  that 

2  protection. 

3  Q      During  the  time  period  August  through  — 

4  let  me  start  from  the  beginning  ~  March  through 

5  August  of  1994,  were  there  any  employees  at  the 

6  Office  of  Inspector  General  that  held  dual  roles 

7  working  for  the  Inspector  General's  office  and  also 

8  serving  in  a  capacity  to  any  other  offices? 

9  A      No.    The  only  person  who  you  could  view  as 

10  having  a  dual  role,  and  that  is  the  counsel  to  the 

1 1  Inspector  General.   The  counsel  to  the  Inspector 

12  General  basically  is  an  employee  of  the  General 

13  Counsel.   However,  the  Inspector  General  is  that 

14  person's  only  client.   That  person  is  charged  against 

15  our  full-time  equivalency  quota  and  is  paid  out  of 

16  the  Office  of  Inspector  General's  appropriation. 

17  Q      When  you  say  "full-time  equivalency  quota," 

18  what  does  that  refer  to? 

19  A      That's  the  level  of  funding  that  offices 

20  are  allowed  to  —  that's  the  level  of  funding  that 

21  offices  are  allowed  to  pay  personnel  expenses.   The 

22  FTE  basically  establishes  the  number  of  people  that 


1  you  can  have  on  your  staff. 

2  Q      Is  that  a  permanent  position,  the  Inspector 

3  General's  office,  not  for  the  individual  but  is  it  a 

4  position  that  is  part  of  the  organizational  chart? 

5  A      Yes,  it  is. 

6  Q      How  long  has  that  been  in  existence,  that 

7  slot? 

8  A      It  has  been  in  existence  for  as  long  as  I 

9  have  been  affiliated  with  the  Office  of  Inspector 

10  General. 

1 1  Q      You  said  the  counsel  to  the  Inspector 

12  General,  during  that  time  period  was  that  Francine 

13  Kemer? 

14  A      That's  correct. 

15  Q      You  stated  the  counsel  to  the  Inspector 

16  General's  only  client  is  the  Inspector  General? 

17  A      That's  correct. 

18  Q      Does  the  counsel  to  the  Inspector  General 

19  have  any  other  reporting  obligations  other  than  in 

20  the  capacity  to  be  counsel  to  the  Inspector  General? 

21  A      In  terms  of  the  official  reporting 

22  capacity,  her  —  I  don't  know  if  you  consider 
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reporting  capacity  to  the  General  Counsel,  but 
basically  her  primary  reporting  is  to  the  Office  of 
Inspector  General.   The  occupant  of  that,  the 
incumbent  in  that  position  reports  to  the  Office  of 
Inspector  General.   However,  the  performance 
appraisal  for  the  individual  is  performed  by  the 
General  Counsel  with  concurrence  from  the  Office  of 
Inspector  General. 

Q  What  criteria  are  used  in  formulating  your 
performance  rating  for  the  counsel  to  the  Inspector 
General? 

A      It  is  a  criteria  that  is  established  by  the 
General  Counsel  with  input  from  the  Office  of 
Inspector  General. 

Q      Is  that  a  standard  criteria? 

A      The  criteria  that  we  use  is  based  upon 
advice  and  quality  of  advice  received  by  the  Office 
of  Inspector  General  from  counsel.   Counsel  normally 
evaluates  the  individual  based  upon  the  legal  --  the 
technical/legal  aspects  of  carrying  out  that 
responsibility. 
We  look  at  it  more  from  the  standpoint  of  a 


40 


legal  service  that  is  being  provided  to  our  office. 
And  the  General  Counsel  looks  at  it  more  from  a 
technical  standpoint. 

Q      Can  the  Office  of  Inspector  General 
recommend  promotions  for  the  counsel  to  the  Inspector 
General,  or  do  those  come  from  the  General  Counsel's 
office? 

A      The  Office  of  Inspector  General  can  make  a 
recommendation. 

Q      Can  the  Office  of  General  Counsel  as  well? 

A      I  think  that  the  Office  of  General  Counsel 
can  do  that  also. 

0      Typically,  where  do  recommendations  for 
promotion  come  from  for  the  counsel  to  the  Inspector 
General? 

A      I  would  say  that  we  have  had  very  few 
where  ~  normally  speaking,  the  individual  who  comes 
into  the  position  is  normally  promoted  to  the  highest 
level  that  that  person  can  attain.    I  have  seen  it 
both  ways.    I  have  seen  it  where  a  lower  level 
employee,  where  the  Inspector  General  has  recommended 
a  promotion,  and  I  have  also  seen  it  where,  based  on 
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1  the  qualities  of  work  that  the  individual  is 

2  performing,  the  General  Counsel  can  also  recommend 

3  that  an  individual  be  promoted  to  the  next  higher 

4  grade  level. 

5  MS.  VASSAR:    You  are  -- 

6  MR.  PORTNOY:    Just  for  clarity,  in  the 

7  government  there  are  two  kinds  of  promotions  that  can 

8  be  used.    One  is  a  promotion  from  say,  GS-13  to  14. 

9  THE  WITNESS:    A  career  lateral  promotion  — 

10  BY  MR.  O'CALLAGHAN: 

1 1  Q      You  can  do  both. 

12  MR.  PORTNOY:    Clarify  whether  you  mean  a 

13  promotion  in  pay  grade  or  a  promotion  to  a  higher 

14  position. 

15  THE  WITNESS:    Oh,  oh.    I  see.    I  was 

16  referring  to  a  promotion  in  terms  of  grade  level. 

17  MS.  VASSAR:    Were  you  referring  to  the 

18  attorneys  underneath  the  counsel,  not  to  the  counsel 

19  itself? 

20  THE  WITNESS:    Right. 

21  MS.  VASSAR:    Not  the  counsel  itself. 

22  Subordinates. 
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1  THE  WITNESS:    Right. 

2  BY  MR.  O'CALLAGHAN: 

3  Q      With  reference  to  monetary  pay  scale 

4  promotions  of  the  actual  counsel  to  the  Inspector 

5  General,  that  position,  who  normally  has  authority 

6  over  that? 

7  A      Could  you  repeat  that  again? 

8  Q      Sure.    It  probably  wasn't  very  clear.   With 

9  regard  to  promotions  with  respect  to  monetary 

10  promotions  and  pay  scale  or  grade  for  the  counsel  of 

1 1  Inspector  General  position  held  by  Francine  Kemer 

12  from  March  through  August  of  1994,  who  has  authority 

13  with  respect  to  recommending  those  types  of 

14  promotions? 

15  A      I  think  both  can  do  it. 

16  MS.  VASSAR:    Can  1  just  --  perhaps 

17  something  else  might  be  clarified,  too.    Do  you  know 

18  if  the  counsel  routinely  provides  all  legal  opinions 

19  to  the  Office  of  General  Counsel?   Do  you  know? 

20  THE  WITNESS:    Legal  opinions  to  the  Office 

21  of  General  Counsel? 

22  MS.  VASSAR:    Do  you  know? 


999 


43 
THE  WITNESS:   No,  I  do  not.    Are  you 
talking  about  whether  she  provides,  the  Office  of 
General  Counsel  provides  us  with  a  legal  opinion, 
whether  that  same  legal  opinion  is  provided  to  the 
general? 

MS.  VASSAR:    Yes. 

MR.  PORTNOY:    Why  don't  we  get  to  that. 
BY  MR.  O'CALLAGHAN: 
Q      That's  easy  enough  to  ask.   The  outstanding 
question  is  whether  the  counsel  to  the  Inspector 
General  provides  the  same  legal  opinions  that  it 
provides  to  the  Inspector  General,  does  it  also 
provide  those  to  the  Office  of  General  Counsel? 

A      You  mean  to  kind  of  cc  the  General  Counsel 
as  it  applies  to  an  opinion? 
Q      First,  generally. 

A      I  don't  think  there  is  any  prohibition 
against  it. 

Q      Are  you  aware  of  any  instances  where  that 
occurred  in  March  through  August  of  1994? 
A      No. 
Q      When  did  you  first  learn  that  the  Office  of 


Inspector  General  was  ~ 

A      Before  you  proceed,  can  we  take  a  break? 
MR.  O'CALLAGHAN:    Yes. 
(Recess.) 

MR.  O'CALLAGHAN:    We  are  back  on  the 
record. 

BY  MR.  O'CALLAGHAN: 

Q      Mr.  Cesca,  did  you  ever  learn  that  the 
Office  of  Inspector  General  was  asked  to  assist  the 
Office  of  Government  Ethics  in  conducting  an 
investigation  regarding  White  House-Treasury 
contacts? 

A      Is  the  question  did  I  ever  learn? 

Q      Correct. 

A      Yes,  I  did  learn. 

Q      When  did  you  first  learn  of  the  request  to 
the  Inspector  General's  office? 

A      That  was  in  early  March. 

Q      And  who  made  the  request? 

A      The  Office  of  Government  Ethics. 

Q      Did  the  Inspector  General's  office  receive 
any  other  requests  from  any  other  government  entities 
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1  to  conduct  an  investigation? 

2  A      Yes. 

3  Q      Who  else  asked  for  that? 

4  A      I  received  a  request  from  Congressman  Wolf, 

5  Frank  Wolf. 

6  Q      When  did  that  occur? 

7  A      That  occurred  —  I  don't  know  the  specific 

8  date,  but  it  was  like  - 

9  Q      I  can  show  you  a  document  so  you  don't  have 

10  to  --  to  help  refresh. 

11  A      It  was  probably  March  2nd  or  3rd,  something 

12  like  that. 

13  Q      I'm  going  to  show  you  a  document,  two 

14  pages,  a  letter  addressed  to  Robert  Cesca  signed  by 

15  Frank  R.  Wolf,  Bates  stamped  numbers  1890  and  1891. 

16  (Exhibit  1890  through  1891  identified.) 

17  BY  MR.  O'CALLAGHAN: 

18  Q      Take  a  quick  look  at  that. 

19  (Witness  examined  the  document.) 

20  Have  you  ever  seen  the  exhibit  with  the 

21  Bates  stamps  1890  and  1891  before? 

22 A      Yes,  I  have. 

46 

1  Q      When  did  you  first  see  it? 

2  A      Probably  March  4th.    I  will  tell  you  what 

3  happened.   Frank  Wolf  called  me  up  on  the  phone  and 

4  he  asked  me  to  conduct  this  investigation.   So,  I 

5  said  yes.   Then  this  memo  was  faxed  to  me.    So  that 

6  very  same  day  —  now,  whether  that  was  March  the 

7  4th  —  but  it  was  the  same  day  I  had  the  telephone 

8  conversation  with  him. 

9  Q      When  you  said  you  said  yes,  to  conduct  an 

10  investigation? 

1 1  A      Yes. 

12  Q      What  were  the  terms  of  the  agreement  with 

13  Congressman  Wolf? 

14  A      It  was  to  look  into  the  matters  surrounding 

15  the  contacts  between  the  Treasury  and  the  White 

16  House. 

17  Q      Was  this  the  first  request  you  had  to  look 

18  into  the  contacts? 

19  A      Yes,  it  was. 

20  Q      Did  you  have  any  discussion  with  anybody 

21  regarding  Congressman  Wolfs  request? 

22  A      Yes,  I  did. 
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1  Q      Who  did  you  have  discussion  with? 

2  A      With  Jim  Cottos,  who  was  the  assistant 

3  Inspector  General  for  investigations. 

4  Q      When  did  that  occur? 

5  A      I'm  just  trying  to  think  whether  it  was  the 

6  same  day  or  the  day  after.    But  if  my  recollection  is 

7  correct,  I  believe  it  was  on  like  a  Friday.    I  don't 
know  when  the  4th  was,  whether  that  was  a  Thursday  or 
a  Friday,  but  basically  as  soon  as  I  received  the 
phone  call  and  got  the  letter,  I  engaged  in  the 
conversation  with  --  well,  he  came  over  to  my  office 
and  we  talked  about  it. 

Q      What  were  the  substance  of  those 
discussions? 

A      The  substance  of  the  discussion  was  it 
looks  as  though  we  were  going  to  conduct  an 
investigation  concerning  those  contacts. 

Q      Did  you  discuss  possible  scope  and  timing 
of  the  investigation? 

A      Yes,  we  did. 

Q      What  were  the  specifics? 

A      Just  from  a  general  standpoint,  to  discuss 


what  would  be  the  parameters  --  I  don't  know  if  it 
was  parameters.   But  we  would  have  to  basically 
investigate  White  House  witnesses,  Treasury 
witnesses;  maybe  even  to  some  degree,  how  long  would 
it  take  to  do  the  investigation. 

I'm  almost  certain  that  was  on  a  Friday. 

Q      A  Friday? 

A      Yes.   And  who  would  conduct  the 
investigation,  we  even  engaged  in  conversations 
around  that. 

Q      Do  you  recall  whether  you  suggested  a 
tentative  time  frame  for  the  investigation? 

A      I  don't  recall  any  time  frame  that  we  set 
out.    It  was  basically  where  do  we  go  from  here.    We 
have  this  request,  now  what  are  we  going  to  do.   As  a 
result  of  the  request,  how  are  we  going  to  handle, 
how  are  we  going  to  be  responsive  to  the  request. 

Q      Was  anyone  else  present  at  the  meeting? 

A      There  was  somebody  else  present.    It  could 
have  been  Raisa  Otero-Cesario,  who  was  his  deputy. 

Q      I  know  this  is  tough. 

A      R-a-i-s-a.   Next  name  is  0-t-e-r-o. 
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1  C-e-s-a-r-i-o.    She  is  the  deputy  --  at  the  time  she 

2  was  the  Deputy  Assistant  Inspector  General  for 

3  investigations. 

4  Q      She  was  assistant  to  Cottos;  is  that 

5  correct? 

6  A      Yes. 

7  Q      You  said  you  discussed  who  would  conduct 

8  the  investigation  or  who  might  possibly  conduct  the 

9  investigation. 

10  A      Yes. 

1 1  Q      Who  did  you  discuss  as  possible  — 

12  A      Mr.  Cottos,  he  was  almost  ready  to 

13  volunteer  himself  because  of  the  level  of  individuals 

14  who  were  involved.    He  thought  about  the  possibility 

15  of  doing  the  interviews  himself 

16  Q      What  was  your  reaction  to  that? 

17  A      Well,  you  know,  here  again,  we  are  just 

18  kind  of  throwing  out  ideas.   Of  course,  1  didn't 

19  particularly  care  for  that  idea  because  then  who 

20  would  --  I  mean,  I  would  much  prefer  having  him 

21  supervise  the  actual  investigation  as  opposed  to 

22  being  out  there  conducting  the  investigation. 
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1  Q      He  suggested  doing  the  hands-on 

2  investigative  work? 

3  A      That's  just  his  nature,  to  jump  right  in. 

4  He  is  a  professional  investigator.   That  has  been  his 

5  career.   He  immediately  saw  himself  as  being  an 

6  active  member  of  the  investigative  team. 

7  Q      Did  you  have  any  subsequent  meetings 

8  regarding  Congressman  Wolfs  --  specifically 

9  Congressman  Wolfs  request? 

10  A      No.    Because  what  happened  right  after 

1 1  that,  the  independent  counsel,  Robert  Fiske, 

12  requested  that,  since  this  whole  issue  was  within  the 

13  purview  of  his  investigation,  suggested  that  any 

14  other  investigations  —  I  can't  think  of  the  word  -- 

15  that  any  other  investigations  not  proceed. 

16  Q      And  how  was  this  communicated  to  you? 

17  A      1  think  originally  it  was  communicated  to 

18  me  by  phone.    1  think  I  heard  it  possibly  from  Jim 

19  Cottos.    It  happened  over  the  weekend.   When  we  came 

20  the  work  on  Monday  —  and  it  may  have  even  appeared 

21  in  the  paper;  I'm  not  sure. 

22  But  we  were  aware  of  the  fact  that  ~ 
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1  0      That  happened  the  weekend  following 

2  March  4th? 

3  A      That  was  that  very  same  weekend,  right, 

4  because  Monday,  we  were  aware  that  we  were  not  going 

5  to  proceed  with  our  investigation,  that  the 

6  independent  counsel  asked  us  not  the  proceed. 

7  Q      Is  it  your  recollection  you  first 

8  discovered  about  the  independent  counsel's  request 

9  not  to  proceed  from  Jim  Cottos  on  the  telephone? 

10  A      It  was  probably  a  telephone  call. 

1 1  Q      Over  the  weekend? 
A      No.    It  was  that  Monday.    It  was  like, 

looking  back  and  reflecting  on  that  weekend,  now 
whether  or  not  I  had  seen  it  in  the  paper  or  not,  I 
can  recall  having  the  impression  that  we  may  not  be 
able  to  proceed  with  our  investigation,  that  there 
was  a  good  chance  that  we  were  going  to  be  asked  not 
to. 

Q      How  did  Mr.  Cottos  fmd  out  about 
Mr.  Fiske's  request? 

A      He  found  out  about  it  the  same  way  I  did. 
We  got  a  call,  and  it  looks  as  though  we  are  not 
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1  going  to  proceed  with  this  investigation. 

2  Q      Did  Secretary  Bentsen  also  make  a  request 

3  that  the  Inspector  General's  office  conduct  an 

4  investigation  into  the  contacts? 

5  A      No,  not  at  that  point  in  time. 

6  Q      At  any  point  in  time? 

7  A      Yes. 

8  Q      When  did  that  occur? 
A      That  occurred  on  --  I  believe  it  was  June 

30th.    It  was  either  June  30th  or  July  1,  when  I 
received  a  letter  from  Secretary  Bentsen  asking  us  to 
assist  the  Office  of  Government  Ethics. 

Q      Did  Secretary  Bentsen  make  a  request  of 
anyone  to  look  into  the  improper  contacts? 

A      Yes. 

Q      At  any  time  prior  to  that? 

A      Right.    He  asked  the  Office  of  Government 
Ethics  to  look  into  the  propriety  of  those  contacts. 

Q      When  did  that  occur? 

A      That  occurred  at  almost  the  same  time  that 
Congressman  Wolf  asked  me  to  proceed  with  our 
investigation. 
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1  Q      What  was  the  Office  of  Government  Ethics' 

2  response  to  the  Secretary's  request? 

3  A      The  Office  of  Government  Ethics's  response 

4  to  the  Secretary  was  basically  indicating  they  do  not 

5  conduct  investigations,  and  it  was  their  intention  to 

6  contact  the  Office  of  the  Inspector  General  ~  they 

7  communicated  to  the  Secretary  that  they  would  ask  the 

8  Office  of  Inspector  General  at  the  Treasury 

9  department  and  the  Office  of  the  Inspector  General  at 

10  the  Resolution  Trust  Corporation  to  assist  them  by 

1 1  conducting  an  investigation  and  providing  them  with 

12  the  information  so  they  could  make  a  determination  as 

13  to  whether  there  was  any  ethical  wrongdoing. 

14  Q      When  were  you  informed  that  the  OGE 

15  informed  the  Secretary  of  that? 

16  A      It  was  probably  within  two  weeks.   We  had 

17  received  a  call  from  the  Office  of  Government  Ethics 

18  to  have  a  meeting  with  them.    The  Office  of 

19  Government  Ethics  corresponded  to  the  Secretary, 

20  basically  advising  the  Secretary  of  the  role  they 

21  would  play.   And  it  was  their  intention  to  meet  with 

22  us  and  to  discuss  with  us  the  opportunity  for  us  to 
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1  assist  them  in  this  effort,  and  that  also  they  had 

2  planned  to  meet  with  the  Inspector  General  because  of 

3  Altman's  acting  position  over  at  the  Resolution  Trust 

4  Corporation,  that  they  were  going  to  ask  the 

5  Inspector  General  at  the  Resolution  Trust  Corporation 

6  to  likewise  provide  an  investigation,  to  conduct  an 

7  investigation  and  provide  the  results  to  them. 

8  Q      What  was  your  reaction  to  learning  that 

9  information? 

10  A      Well,  1  felt  as  though  that  we  had  a 

1 1  responsibility,  that  that  was  an  appropriate  request 

12  on  the  part  of  the  Office  of  Government  Ethics,  to 

13  ask  that  we  conduct  the  investigation. 

14  Q      After  the  conversation  you  had  with 

15  Mr.  Cottos  regarding  the  abeyance  of  the 

16  investigation  that  Congressman  Wolf  had  requested, 

17  when  was  the  next  conversation  or  communication  you 

18  had  regarding  possible  investigation  of  White 

19  House/Treasury  contacts? 

20  A      Probably  the  meeting  that  we  had  with  the 

21  Office  of  Government  Ethics. 

22  Q      When  did  that  occur? 
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1  A      That  occurred  on  March  18th. 

2  Q      For  the  record,  I  would  like  to  show  you  a 

3  document  which  was  delivered  shortly  before  the 

4  deposition.    I'm  going  to  mark  a  copy  for  purposes  of 

5  this  deposition,  if  that's  okay  with  you, 

6  Mr.  Portnoy.    1  will  mark  it  Exhibit  RC-1,  just  for 

7  purposes  of  identification. 

8  (Exhibit  RC-1  identified.) 

9  MR.  O'CALLAGHAN:    For  your  information,  the 

10  exhibits  are  not  appended  to  the  deposition 

1 1  transcripts.   This  is  just  purely  for  identification 

12  purposes,  going  back  over  the  transcripts  so  we  can 

13  determine  what  we  were  discussing. 

14  THE  WITNESS:    Okay. 

15  BY  MR.  O'CALLAGHAN: 

16  Q      I'm  asking  you  to  take  a  look  at  the  second 

17  page  of  the  document,  which  appears  to  be  a  portion 

18  of  a  weekly  calendar,  week  ending  March  20th.    The 

19  days  marked  are  Thursday,  March  17;  Friday,  March 

20  18th;  and  Saturday,  March  19th. 

21  Have  you  ever  seen  document  RC-1  before? 

22  A      Yes,  I  have. 


1  Q      What  is  RC-1? 

2  A      RC-1  is  a  copy  of  a  page  out  of  my 

3  calendar. 

4  Q      There  are  a  lot  of  black  marks  on  the 

5  calendar  which  appear  to  be  redactions;  is  that 

6  correct? 

7  A      That's  correct. 

8  Q      Did  you  perform  the  redactions  on  this 
document? 

A      No,  I  did  not. 

Q      Who  performed  the  redactions  on  the 
document? 

A      1  assume  that  a  representative  of  counsel. 

Q      Do  you  know  who  did? 

A      I  do  not  know  specifically. 

Q      Throughout  the  whole  course  of  the 
testimony,  we  are  not  going  to  ask  for  speculation. 
If  you  don't  know,  say  you  don't  know.    There  is 
nothing  wrong  with  that. 

A      I  don't  know. 

Q      1  would  like  to  direct  your  attention  to 
Friday,  March  18th.    There  is  an  entry  at  1:30,  it 
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1  appears.   Could  you  read  to  me  what  is  written 

2  there. 

3  A      It  says  "ethics  meeting  here."   "Here" 

4  meaning  the  Office  of  Inspector  General  at  Treasury. 

5  "Jim  and  Francine,  Jane  Ley,  Stuart  Rick." 

6  Q      After  looking  at  RC-1,  does  that  refresh 

7  your  recollection  as  to  when  the  next  time  you  had 

8  discussions  and  communication  concerning  an 

9  investigation  of  Treasury/White  House  contacts? 

10  A      Yes.   That's  when  we  discussed  the 

1 1  Treasury/White  House  issue. 

12  Q      And  who  are  Jim  and  Francine? 

13  A      Jim  is  Jim  Cottos,  the  assistant  Inspector 

14  General  for  investigations.    Francine  is  Francine 

15  Kemer,  counsel  to  the  Inspector  General. 

16  Q      The  other  people  listed  there? 

17  A      Jane  Ley  and  Stuart  Rick  are  from  the 

18  Office  of  Government  Ethics. 

19  Q      And  were  they  all  in  attendance  at  the 

20  meeting? 

21  A      They  were. 

22 Q      Was  there  anyone  else  in  attendance  at  that 


1  meeting? 

2  A      I  was. 

3  Q      How  long  did  the  meeting  last? 

4  A      Oh,  roughly  an  hour,  hour  and  a  half 

5  Q      Were  there  any  notes  taken  during  the 

6  meeting? 

7  A      I  did  not  take  any  notes,  no.    Some  people 

8  may  have  taken  notes,  but  I  did  not. 

9  Q      Do  you  recall  seeing  anyone  taking  notes? 

10  A      I  don't  recall  anybody  taking  notes. 

11  Q      Do  you  know  if  the  meeting  was  recorded? 

12  A      No,  it  was  not  recorded. 

13  Q      What  was  discussed  at  the  meeting? 

14  A      Well,  initially  it  was  an  introduction  of 

15  Jane  Ley  and  Stuart  Rick  to  our  office,  that  they 

16  were  requesting  our  assistance  in  the  conduct  of  an 

17  investigation  concerning  the  White  House/Treasury 

1 8  contacts. 

19  Q      Had  they  made  a  formal  request  prior  to 

20  this  time? 

21  A      Did  they  make  a  formal  request? 

22  Q      For  assistance. 
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A      If  a  formal  request  is  a  request  in 
writing,  1  didn't  see  any  request  in  writing.    It  was 
basically  a  telephone  conversation  requesting  that  we 
have  a  meeting. 

Q      Okay. 

A      And  at  the  point  in  time,  when  we  would  be 
allowed  to  proceed  with  the  investigation,  that  we 
would  conduct  the  investigation  and  the  Office  of 
Government  Ethics  would  basically  lay  out  those 
provisions  of  the  standards  of  conduct  that  would 
apply  in  the  situation,  and  give  us  at  least  a  list 
of  questions  it  thought  appropriate  that  would  need 
to  be  asked  of  the  various  witnesses. 

It  basically  was  an  introductory  meeting  to 
talk  about  some  logistics  that  we  needed  to  look 
ahead  toward  so  that  we  could  be  on  board  once  we 
were  given  the  authorization  to  proceed  with  the 
investigation. 

And  then  they  also  indicated  that  they 
would  likewise  be  meeting  with  the  Office  of 
Inspector  General  at  Resolution  Trust  Corporation. 

Q      Had  they  met  with  him  previously? 
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A      I'm  not  aware  that  they  met  with  him 
previously.   But  they  met  with  us  prior  to  them  going 
over  to  the  Resolution  Trust  Corporation.    If  there 
was  a  prior  meeting,  I'm  not  aware  of  it. 

Q      Do  you  know  if  there  was  a  conscious  effort 
to  meet  with  Treasury  IG's  office  before  RTC  IG's 
office? 

A      Not  a  conscientious  effort. 

Q      Did  the  people  from  OGE  provide  you  with 
any  documents  to  help  frame  ~ 

A      I  don't  recollect  that  any  documents  were 
exchanged  at  that  point  in  time. 

Q      I  do  this  too,  but  if  you  can  wait  until 
the  end  of  my  question,  because  otherwise  the 
transcript  gets  all  muddled. 

A      Oh.    I'm  sorry. 

Q      It  is  perfectly  understandable.   I  do  it 
all  the  time. 

A      Okay. 

Q      I  know  you  are  eager  to  answer  the 
questions. 

A      I  thought  you  had  finished  the  question. 
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1  I'm  sorry. 

2  Q      After  the  March  18th  meeting  with  the  folks 

3  from  OGE,  when  was  the  next  communication  you  had 

4  regarding  a  possible  investigation  to  be  done  of 

5  White  House/Treasury  contacts? 

6  A      Are  you  talking  about  the  next  meeting  with 

7  the  OGE  or  anybody? 

8  Q      Any  meeting,  any  communication  that  you 

9  recall. 

10  A      There  were  some  communications  between  our 

1 1  office  and  representatives  from  the  General  Counsel's 

12  office. 

13  Q      What  were  those  communications? 

14  A      Because  of  the  hearings,  and  the  Secretary 

15  was  going  to  have  to  testify  at  the  hearings  — 

16  Q      Just  for  clarification,  and  I  will  do  this 

17  from  time  to  time,  if  you  could  identify  what 

18  hearings  you  are  referring  to. 

19  A      The  hearings  that  were  scheduled  on  the 

20  Whitewater/White  House/Treasury  contacts.   Do  you 

21  want  to  know  which  committees? 

22  Q      It  would  be  helpful. 
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1  A      The  House  Banking  Committee  and  the  Senate 

2  Banking  Committee  were  both  scheduling  hearings  in 

3  which  the  Secretary  was  going  to  have  to  testify. 

4  Q      When  were  you  first  made  aware  that  they 

5  were  going  to  be  called  to  testify  for  those 

6  hearings? 

7  A      1  don't  know  the  date. 

8  Q      Was  it  in  March,  or  was  it  after? 

9  A      It  was  probably  after  March.    I'm  not  aware 

10  that  those  dates  had  been  established  in  March.    I 

1 1  think  it  was  subsequent  to  that. 

12  Q      If  you  can  think  of  when  you  first  heard  of 

13  it  any  time  during  the  course  of  the  deposition,  just 

14  let  me  know. 

15  A      Okay. 

16  Q      So,  the  outstanding  question  ~ 

17  A      Well  --  go  ahead. 

18  Q      I'm  trying  to  remember  what  I  just  asked 

19  you. 

20  A      About  meetings. 

21  0      Correct.   After  the  March  18th  meeting, 

22  what  was  the  next  communication  you  had? 
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A      Well,  there  were  meetings  between 
representatives  from  our  office,  and  I  would  have 
been  included  in  some  of  those  between  individuals 
who  were  responsible  for  preparing  the  Secretary  for 
the  hearings,  which  is  kind  of  a  normal  thing 
whenever  the  Secretary  is  going  to  be  required  to 
testify,  and  then  our  office  in  terms  of  logistics 
surrounding  our  receipt  of  documents,  us  conducting 
our  interviews,  when  did  we  think  we  would  complete 
those  interviews. 

It  was  just  kind  of  --  the  discussion 
centered  around  the  logistics  of  what  we  had  to  do 
and  the  logistics  of  what  lawyers  and  General  Counsel 
had  to  do. 

Q      This  is  all  in  anticipation  of  conducting 
an  investigation? 

A      That's  right,  right. 

Q      Who  in  General  Counsel's  office  or  --  let 
me  strike  that. 

You  said  you  were  in  contact  with  people 
who  prepared  the  Secretary  for  the  hearings. 

A      Right. 


Q      Who  were  the  people  who  did  that? 

A  That  would  have  been  individuals  working  in 
Ken  Schmalzbach's  office.  Now  you  are  going  to  ask 
me  to  spell  Schmalzbach.  S-m-a-l-t-z-b-a-c-h. 

MR.  PORTNOY:    For  the  record, 
S-c-h-m-a-1-z-b-a-c-h. 

BY  MR.  O'CALLAGHAN: 

Q      Who  is  Mr.  Schmalzbach?  What  is  his 
position? 

A      He  is  the  Assistant  General  Counsel  for 
Administration.   And  also  Steve  McRale,  who  was  his 
deputy. 

Q      What  did  are  Mr.  Schmalzbach's 
responsibilities?  To  be  more  specific,  what  were  his 
responsibilities  at  that  time? 

A      I  think  his  office  was  tasked  with  the 
responsibility  of  preparing  the  Secretary  for  the 
hearings  and  possibly  even  for  other  witnesses  that 
would  have  had  to  appear. 

Q      And  how  about  Mr.  McHale? 

A      Well,  I  think  that  his  responsibilities 
were  similar.    It  was  that  office  that  had  that 
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1  responsibility. 

2  Q      But  did  Mr.  McHale  --  did  he  perform 

3  research?  Was  he  involved  in  policy? 

4  A      Well,  I  think  that  --  if  you  are  talking 

5  about  policy  of  the  office,  well,  sure,  he  probably 

6  does  have  responsibility  for  policy  within  that 

7  particular  office.    I  think  that  from  the  standpoint 

8  of  this  investigation,  I'm  sure  he  was  conducting 

9  research  as  part  of  his  responsibility  to  the 

10  Secretary.  They  could  probably  give  you  a  better 

1 1  idea  in  terms  of  what  their  respective  role  was. 

12  Q      Okay.    It  is  always  good  to  get  everyone's 

13  perception. 

14  A      Right. 

15  Q      Did  they  have  -- 

16  A      One  other  thing.    They  were  also  our 

17  liaison  in  terms  of  getting  Treasury  documents,  too. 

18  Q      You  anticipated  my  next  question.    With 

19  regard  to  the  investigation  that  you  were  going  to 

20  conduct  into  White  House/Treasury  conducts? 

21  A      Yes. 

22 Q      Anyone  else  who  worked  for  Mr.  Schmalzbach 
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1  who  you  had  contact  with? 

2  A      Not  that  I  can  recollect.   It  seems  those 

3  were  the  two  players,  the  two  individuals  within  that 

4  office  that  we  had  dealings  with. 

5  Q      During  the  time  period  March  through  August 

6  of  1994,  did  you  have  any  contacts  with  anyone  else 

7  in  the  Office  of  General  Counsel  with  regard  to  the 

8  investigation,  either  to  help  coordinate  efforts  or 

9  for  any  other  reason? 

10  A      I  know,  in  going  through  my  materials, 

1 1  there  was  an  E-mail  message  in  which  Francine  Kemer 

12  had  contact  with  Robert  McNamara. 

13  Q      Who  is  Mr.  McNamara? 

14  A      He  is  the  Assistant  General  Counsel  for 

15  Enforcement. 

16  Q      What  was  the  nature  of  that  contact? 

17  A      I  don't  know.    I  was  not  involved  in  that 

18  meeting.   The  E-mail  said  that  Mr.  McNamara  and 

19  Mr.  Schmalzbach  spoke  to  Ms.  Kemer,  and  again  based 

20  on  my  recollection  of  the  E-mail  message,  it  got 

21  into,  again,  some  of  the  logistics  surrounding  our 

22  investigation  and  their  roles. 
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Q      When  did  that  occur? 

A      I  think  that  was  probably  in  June 
sometime. 

Q      Had  your  investigation  begun  at  that  point? 

A      No,  it  had  not.   A  lot  of  these  meetings 
were  just  in  anticipation  that  at  some  point  we  were 
going  for  be  asked  ~  at  some  point  in  time  we  were 
going  to  begin  the  investigation,  and  we  knew  that 
the  time  frame  in  which  to  conduct  the  investigation 
was  going  to  be  rather  short. 

Q      Why  is  that?  Or  why  was  that? 

A      Because  the  Secretary  was  interested  in 
having  these  actions  completed  by  the  time  the 
hearings  came  about. 

So,  we  knew  we  were  dealing  within  a  short 
time  frame,  and  so  to  the  extent  that  we  could  work 
out  logistics  concerning  the  investigation  prior  to 
the  actual  start  of  the  investigation,  we  felt  as 
though  it  would  put  us  in  a  better  position  then  to 
proceed  as  opposed  to  kind  of  working  out  the 
logistics  after  you  got  the  authorization  to  proceed 
with  the  investigation. 
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Q      How  did  you  become  aware  that  the  Secretary 
wanted  the  investigation  to  be  concluded  before  the 
hearings? 

A      The  Secretary  sent  me  a  letter.   I  think  it 
was  dated  June  30th  or  July  1st.    It  was  right  after 
we  received  the  go-ahead  from  the  independent 
counsel.   The  Secretary  sent  me  a  letter  in  which  he 
asked  that  we  aid  the  Office  of  Government  Ethics  in 
his  request  of  the  Office  of  Government  Ethics  and 
that  he  would  appreciate  it  if  we  could  complete  our 
work  prior  to  the  start  of  the  Congressional 
hearings. 

Q      After  the  March  18  meeting,  you  said  you 
had  communications  with  Office  of  General  Counsel  in 
anticipation  of  getting  ready  for  the  logistics  of 
conducting  the  investigation. 

A      Yes. 

Q      Do  you  recall  exactly  when  those 
communications  took  place? 

A      It  seemed  to  me  that  they  were  during  the 
month  of  June.   There  may  have  been  a  meeting  or  two 
in  May. 


1012 

69 

1  Q      Anyone  on  your  staff  have  any  meetings 

2  during  May  with  regard  to  this  investigation  or 

3  potential  investigation? 

4  A      No,  not  among  themselves. 

5  Q      With  anyone  else? 

6  A      No.    There  were  discussions,  informal 

7  discussions  that  centered  around,  you  know,  when  are 

8  we  going  to  hear,  when  are  we  going  to  get  the 

9  authority  to  proceed.   We  had  heard  that  the  White 

10  House  was  already  given  the  authority  to  review 

1 1  documents.    We  had  not  received  the  authority  to 

12  review  documents. 

13  We  were  concerned  that,  in  some  respects, 

14  that  we  were  dealing  with  a  very  short  time  frame  and 

15  there  was  going  to  be  a  lot  of  work  that  had  to  be 

16  accomplished. 

17  Prior  to  that,  we  also  had  another  meeting 

18  with  the  Office  of  Government  Ethics  too,  and  that 

19  was  in  June,  in  which  they  gave  us  more  specificity 

20  as  it  applied  to  what  we  needed  to  address. 

21  Q      I'm  going  to  show  you  a  document  now  which 

22  is  going  to  help  for  purposes  of  refreshing  your 
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1  recollection  and  ask  you  for  your  comments  on  it.    It 

2  is  a  two-page  document.  Bates  stamped  330  to  331.    It 

3  is  an  interoffice  memorandum  dated  13  May  1994,  4:34 

4  p.m.    It  is  from  Francine  Kemer.    Department  says 

5  "Counsel."   It  is  to  James  Cottos  and  Raisa  Cesario, 

6  and  there  is  a  cc  to  Robert  Cesca.   The  topic,  the 

7  subject  is  "Discussion  on  Whitewater." 

8  (Exhibit  330  through  331  identified.) 

9  BY  MR.  O'CALLAGHAN: 

10  Q      I  would  like  you  to  take  a  look  at  that. 

11  Take  a  moment  to  review  it.    Then  Tm  just 

12  going  to  ask  you  a  couple  questions. 

13  (Witness  examined  the  document.) 

14  Have  you  had  a  chance  to  review  Bates 

15  stamps  330  and  331? 

16  A      Yes. 

17  Q      First  of  all,  have  you  ever  seen  330  and 

18  331  before? 

19  A      Yes,  I  have. 

20  Q      When  did  you  see  it? 

21  A      I  saw  it  when  it  was  sent  from  Francine 

22  Kemer.   And  then  I  looked  at  it  as  a  part  of  my  file 
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1  in  preparation  for  this  particular  session, 

2  deposition. 

3  Q      Does  this  help  refresh  your  recollection 

4  whether  you  had  any  meetings  in  May  regarding  issues 

5  connected  to  possible  investigation  of  White 

6  House/Treasury  contacts? 

7  A      Well,  you  know,  if  I  hadn't  had  this  and 

8  you  asked  me  the  question  as  to  whether  or  not  I  knew 

9  of  a  meeting  that  occurred  in  May,  1  probably 

10  wouldn't  have  a  recollection  of  that  meeting. 

1 1  Q      But  does  it  refresh  your  recollection  now 
that  you  see  it? 

A      Well,  the  only  thing  that  ~  just  looking 
at  the  E-mail  message  itself,  that's  the  only  thing 
that,  I'm  assuming  that  these  are  the  items  that  were 
discussed  at  that  meeting.    In  terms  of  any  other 
discussions  that  transpired  at  that  meeting,  I  don't 
have  a  recollection  of  what  those  other  items  might 
be. 

Q      That's  fine.    I  am  just  inquiring  whether 
you  recalled  the  meeting  in  May  with  the  people 
identified. 
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1  A      I'm  not  certain  those  were  the  ones  who 

2  called  the  meeting.   It  could  have  been  a  meeting 

3  called  by  the  other  two  individuals.  Ken  Schmalzbach 

4  and  Dennis  Foreman. 

5  Q      Did  you  have  a  meeting  in  May  with  Ken 

6  Schmalzbach  and  Dennis  Foreman? 

7  A      Apparently,  yes. 

8  Q      Who  is  Dennis  Foreman? 

9  A      The  Deputy  General  Counsel. 

10  Q      At  the  time? 

11  A      At  the  time. 
Q      What  were  his  responsibilities  and  duties 

at  that  time? 

A      Well,  his  duties  and  responsibilities  as  it 
applies  to  being  the  Deputy  General  Counsel? 

Q      Correct.    Who  is  his  boss? 

A      His  boss  is  the  General  Counsel,  who  was 
Jean  Hanson. 

Q      Who  reported  to  Foreman? 

A      Ken  Schmalzbach. 

Q      Anyone  else? 

A      All  the  Assistant  General  Counsels  within 
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1  the  Office  of  the  General  Counsel  reported  to  the 

2  General  CounseTs  office. 

3  Q      I  would  like  to  direct  your  attention  to 

4  the  fourth  paragraph,  which  is  numbered  3,  which 

5  reads  "Barring  unforeseen  obstacles,  Bob  agreed  that 

6  OIG  could  have  a  report  on  the  three  meetings  at  the 

7  White  House  concluded  within  three  to  four  weeks  of 

8  Fiske  giving  us  the  okay  to  proceed." 

9  Do  you  recall  that  being  discussed? 

10  A      I  have  a  recollection  that  we  discussed 

1 1  that. 

12  Q      Do  you  recall  --  does  "Bob"  refer  to  you  in 

13  that  paragraph? 

14  A      That's  correct. 

15  Q      Do  you  recall  how  you  determined  that  you 

16  thought  a  report  could  be  done  within  three  to  four 

17  weeks? 

18  A      Had  we  made  that  determination? 

19  Q      Correct. 

20  A      We  had  within  the  office.    We  felt  as 

21  though  that  we  could  complete  our  investigation 

22  within  that  period  of  time.   Of  course,  assuming  that 


1  all  the  pieces  fell  into  place. 

2  Q      And  there  is  a  reference  to  OIG  could  have 

3  a  report  on  the  three  meetings  at  the  White  House. 

4  What  does  that  refer  to? 

5  A      Those  are  the  three  meetings  that  had  been 

6  publicized  that  had  occurred  between  the  Treasury 

7  people  and  the  White  House  people. 

8  Q      Was  your  calculation  about  completing  an 

9  investigation  within  three  to  four  weeks  based  on  an 

10  understanding  there  were  three  meetings? 

11  A      It  was  based  on  our  understanding  of  the 

12  three  meetings  and  then  also  what  we  might  have  to  do 

13  to  satisfy  the  needs  of  the  Office  of  Government 

14  Ethics. 

15  Q      I  would  like  to  direct  your  attention  to 

16  the  second  page. 

17  A      Uh-huh. 

18  Q      And  item  8  reads  "Dennis  wants  to  talk  with 

19  Jean  Hanson's  private  attorneys  who  asked  him  not  to 

20  agree  that  the  OIG  interview  needed  to  come  first." 

21  What  does  that  refer  to? 

22  A      1  really  don't  know. 
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Q      Do  you  recall  that? 

A      No. 

Q      Looking  at  330  and  33 1,  does  this  help 
refresh  your  recollection  as  to  whether  there  were 
any  meetings  earlier  in  May  and  April  that  might  have 
taken  place  regarding  possible  investigation  into 
White  House/Treasury  contacts? 

A      No,  it  does  not. 

Q      After  reviewing  330  and  331,  do  you  recall 
whether  there  were  any  meetings  later  in  May 
regarding  the  subject  that  either  you  or  anyone  on 
your  staff  attended? 

A      Not  that  I  can  --  not  that  I  recollect. 
During  May? 

Q      Correct. 

A      Not  that  I  recollect. 

Q      Any  communications  of  any  kind? 

A      Well,  I'm  sure  that  there  were 
communications.   Drawing  the  distinction  between 
formal  communications  where  we  sat  down  and  had 
official  meetings  as  opposed  to  have  we  heard 
anything,  what's  going  on.    We  knew  that  this  was  an 
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issue  that  we  were  going  to  have  to  deal  with.    So, 
there  were  communications  among  us  within  the 
office.   But,  again,  it  was  informal  telephone 
conversations,  or  if  we  were  at  a  meeting,  staff 
meetings,  we  might  enter  into  a  conversation. 

Q      Do  you  have  any  specific  recollection  of 
the  substance  of  any  of  those  discussions? 

A      No.    At  that  point  it  was  basically 
centered  around  just  conducting  the  investigation, 
and  a  lot  of  it,  at  that  point,  was  dealing  with  the 
logistics  of  it. 

Q      Any  communication  with  the  people  at  RTC  or 
OGE  during  this  time? 

A      During  May,  I  didn't  have  any  contacts  with 
people  from  ~ 

Q      March  through  the  end  of  May,  I  guess, 
other  than  what  you  have  testified  to. 

A      We  may  have  had  discussions  with  the  RTC 
because  we  knew  they  were  going  to  be  a  player  in  the 
investigation.   But  I  don't  recollect  where  we  really 
got  together  and  sat  down  up  through  May. 

Q      Who  was  coordinating  the  efforts  to  prepare 
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1  for  an  investigation  during  this  time  period?  Once 

2  again,  I'm  speaking  to  March  through  the  end  of  May 

3  of  1994? 

4  A      Jim  Cottos  would  probably  be  the  one  that 

5  would  have  been  more  heavily  involved  in  terms  of 

6  kind  of  preparing  for  the  investigation,  and  also 

7  Francine  Kemer  would  have  probably  been  working  with 

8  Jim. 

9  At  that  point,  we  really  hadn't  heard  back 

10  from  the  Office  of  Government  Ethics  in  terms  of  what 

1 1  were  the  specific  issues  that  they  wanted  us  to  deal 

12  with. 

1 3  Q      They  had  given  you  a  general  sketch  during 

14  the  March  18th  meeting? 

15  A      That's  right. 

16  MR.  PORTNOY:    Off  the  record. 

17  (Discussion  off  the  record.) 

18  MR.  O'CALLAGHAN:    Let's  go  back  on  the 

19  record. 

20  BY  MR.  O'CALLAGHAN: 

21  Q      I  would  like  to  show  you  what  has  been 

22  Bates  stamped  number  521,  which  appears  to  be  copies 


78 


1  of  phone  messages.   There  are  three  of  them. 

2  (Exhibit  521  identified.) 

3  BY  MR.  O'CALLAGHAN: 

4  Q      Have  you  ever  seen  the  message  which  is  on 

5  the  top  of  the  page? 

6  A      Yes.    Well,  1  have  seen  it  because  it  is 

7  directed  to  me.    So,  I  would  have  seen  this  message, 

8  right. 

9  Q      Can  you  tell  me  what  this  message  refers 

10  to?   Let  me  state  for  the  record  it  says  "For  Bob. 

1 1  Date  6/2.    Time"  I  think  "9:56  a.m." 

12  A      1  don't  know  if  that  is  a  9  or  a  4. 

13  9:56  a.m.   It  is  from  Jack  Adair  of  IG,  RTC,  "re: 

14  Joint  investigation."   Do  you  want  me  to  address  ~ 

15  Q      If  you  could  identify  what  the  call  was 

16  about. 

17  A      I'm  sure  that  the  discussion  involved  our 

18  joint  investigation  of  the  White  House/Treasury 

19  contacts  in  the  Whitewater  investigation.   And  it 

20  could  very  well  have  been  a  telephone  conversation, 

21  maybe  setting  up  a  meeting  between  our  respective 

22  offices. 
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Q      Had  you  received  the  go-ahead  to  initiate 
the  investigation  at  this  point? 

A      No,  we  had  not. 

Q      When  did  you  receive  that? 

A      We  received  the  go-ahead  on  June  30th. 

Q      So,  this  was  a  preliminary  get  together? 

A      That's  correct. 

Q      Why  don't  you  describe  it  for  me. 

A      I  think  that's  probably  what  the  intent  of 
what  the  phone  call  was,  that  we  should  get  together 
and  work  out  some  of  the  logistics.    At  that  point, 
that's  what  our  involvement  would  have  been.   Our 
discussions  would  have  centered  around  working  out 
the  logistics  in  terms  of  how  we  were  going  to 
proceed  with  the  investigation. 

Q  And  there  are  some  initials  in  the  lower 
left-hand  comer  of  that  tablet.  Do  you  recognize 
the  handwriting  there? 

A      Yes. 

Q      Whose  handwriting  is  that? 

A      That's  Kimberly  Beverly,  who  was  a 
secretary  in  the  Office  of  -  in  our  office. 
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Q      And  does  that  read  KB? 

A      That's  right. 

Q      You  stated  earlier  that  during  the  time 
period  March  through  ~  actually,  is  it  right  that 
the  period  March  1994  through  June  19  -  end  of  June 
1994  that  the  people  who  were  coordinating  and 
preparing  for  the  investigation  were  Jim  Cottos  and 
Francine  Kemer? 

A      Within  our  office. 

Q      What  is  Jim  Cottos's  background? 

A      He  is  a  career  criminal  investigator.   He 
came  to  our  office  in  November,  December  1992. 

Q      Where  was  he  before  that? 

A      Before  that  he  was  a  criminal  investigator 
in  the  Office  of  Inspector  General  at  Health  and 
Human  Services. 

Q      Do  you  know  how  long  he  worked  there? 

A      I  don't  know.    I  don't  know. 

Q      How  long  has  he  been  an  investigator? 

A      How  long  had  he  been  an  investigator?  Over 
20  years. 

Q      What  is  Francine  Kemer' s  background? 
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1  A      Prior  to  coming  to  work  for  us,  she  iiad 

2  been  on,  I  think,  maternity  leave.   Her  previous 

3  employment  prior  to  coming  to  us,  she  worked  in  the 

4  Office  of  Inspector  General  to  Department  of 

5  Commerce. 

6  Q      What  was  her  position  there? 

7  A      She  worked  on  ~  the  counsel  to  the  Office 

8  of  Inspector  General.   Whether  she  was  the  counsel  or 

9  she  worked  on  the  staff  of  the  counsel,  I'm  not 

10  sure.   But  she  worked  in  an  IG  office. 

1 1  And  then  prior  to  that,  she  was  a 

12  prosecutor  in  Brooklyn. 

13  Q      And  how  were  Mr.  Cottos  and  Ms.  Kemer 

14  chosen  to  lead  the  effort  to  prepare  for  the 

15  investigation? 

16  A      Well,  Jim  was  the  head  of  our  Office  of 

17  Investigation.    So,  it  was  natural  to  assign  him  the 

18  responsibility  for  conducting  the  investigation. 

19  Ms.  Kemer,  being  counsel  to  the  Inspector  General, 

20  was  to  provide  legal  advice  and  any  other  assistance 

2 1  that  was  necessary  to  the  conduct  of  the 

22  investigation.       

1  Q      1  would  like  to  have  you  take  a  look  at 

2  what's  Bates  stamped  444,  445  and  446. 

3  (Exhibit  444  through  446  identified.) 

4  BY  MR.  O'CALLAGHAN: 

5  Q      It  is  a  three-page  document.    It  consists 

6  of  a  number  of  handwritten  notes. 

7  A      Yes. 

8  Q      Do  you  recognize  the  handwriting  on  Bates 

9  stamps  444  through  446? 

10  A      I  believe  it  is  Jim  Cottos's  handwriting. 

1 1  Q      Have  you  ever  seen  this  document  before? 

12  A      No,  I  have  not.    Well,  they  are  his  notes 

13  of  our  staff  meeting. 

14  Q      You  had  a  staff  meeting  on  June  22,  1994? 

15  A      Apparently. 

16  Q      Do  you  recall  there  being  any  discussion  at 

17  that  meeting?   I  would  like  to  direct  your  attention 

18  to  the  middle  of  the  page,  under  the  heading 

19  "Francine."   It  is  the  fifth  line  down.    It  appears 

20  to  say  "expressed  concern  over  Francine's  reporting 

21  chain.   Memo  drafted  by  Francine  to  Dennis  Foreman." 

22  A      Uh-huh. 
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Q      Do  you  recall  discussions  addressing  that 
issue? 

A      I  don't  recall  us  discussing  it,  but 
apparently  we  did  discuss  it. 

Q      Do  you  recall  similar  — 

A      1  remember  that  concern  being  raised, 
absolutely. 

Q      Who  raised  that  concern? 

A      I'm  not  sure  whether  or  not  Jim  raised  it, 
or  maybe  even  Francine  herself  may  have  raised  it.    I 
know  there  was  a  concern  over  it.    And  it  may  have 
been  as  a  result  of  that  concern  that  we  ended  up 
receiving  a  letter  from  the  General  Counsel  basically 
establishing  a  fire  wall  between  Francine  and  the 
General  Counsel's  office,  stating  that,  in  effect, 
for  the  period  of  that  investigation,  Francine  would 
be  basically  working  for  us  and  I  would  evaluate  her 
on  her  performance  during  that  period,  et  cetera. 

Q      Do  you  know  who  drafted  that  fire  wall 
letter? 

A      I  don't  know  if  it  was  Francine  or  if  it 
was  drafted  in  the  Office  of  the  General  Counsel. 

I'm  not  sure. 

Q      You  don't  know? 

A      I  don't  know  who  drafted  the  letter. 

Q      I  would  also  like  to  direct  your  attention 
further  down  the  page.   Still  under  the  Francine 
heading  after  the  "call  RTC,"  two-thirds  of  the  way 
down  is  a  little  bullet  mark  or  slash  that  says 
"limiting  scope  to  communications  between  Treasury 
and  the  White  House."    Do  you  see  that? 

A      Uh-huh. 

Q      It  is  on  page  444.    You  need  to  articulate 
your  answers,  yes  or  no. 

A      What  was  the  question? 

MS.  VASSAR:    Do  you  see  the  -- 
THE  WITNESS:    Yes. 
BY  MR.  O'CALLAGHAN: 

Q      Do  you  recall  any  conversations  which 
addressed  that  issue,  whether  you  discussed  that  at  a 
staff  meeting? 

A      There  probably  was  not  extensive  discussion 
on  it. 

Q      Was  or  was  not? 
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1  A      There  was  not  extensive  discussion  on  it. 

2  I  think  what  they  are  referring  to  is  limiting  the 

3  scope  of  the  investigation  to  communications  between 

4  Treasury  and  the  White  House. 

5  Q      Do  you  recall  who  first  brought  the  subject 

6  of  limiting  the  scope  to  communications  between 

7  Treasury  and  the  White  House? 

8  A      Since  it  is  under  Francine's  heading  here, 

9  she  was  probably  the  one  who  raised  it  at  the 

10  meeting.   In  terms  of  whether  or  not  there  were 

1 1  previous  discussions  regarding  the  scope  of  our 

12  investigation,  there  probably  was  some  communications 

13  because,  in  thinking  through  the  logistics  of  what  we 

14  had  to  do,  of  course,  scope  became  a  significant  part 

15  of  that. 

16  MR.  PORTNOY:    1  would  like  the  record  to  be 

17  clear. 

18  MR.  O'CALLAGHAN:    I  think  1  am  going  to  be 

19  doing  that  for  you. 

20  BY  MR.  O'CALLAGHAN: 

21  Q      With  regard  to  any  questions  I'm  asking 

22  you,  I'm  asking  for  your  recollection,  not  to  make 
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1  speculation  as  to  what  the  thought  is  on  anything. 

2  MR.  PORTNOY:    In  that  regard,  you  were 

3  exactly  correct.   Could  you  clarify  whether  your 

4  testimony  regarding  the  person  who  raised  this 

5  subject  was  Ms.  Kemer,  could  you  clarify  whether 

6  that  was  a  recollection  or  a  surmise? 

7  MR.  O'CALLAGHAN:    I  was  intending  to  follow 

8  up  those  questions. 

9  THE  WITNESS:    1  am  surmising  that  since 

10  this  mention  is  made  under  a  caption  that  mentions 

1 1  Francine's  name,  that  it  was  Francine  who  raised  that 

12  as  an  issue  during  the  course  of  this  meeting. 

13  BY  MR.  O'CALLAGHAN: 

14  Q      The  question  following  that  is,  do  you  have 

15  any  recollection  that  Ms.  Kemer  ever  brought  this 

16  subject  up  or  first  ~ 

17  A      I  don't  have  that  recollection. 

18  Q      Mr.  Cesca,  do  you  remember  the  next 

19  meeting,  when  the  next  meeting  was  that  occurred 

20  regarding  a  potential  investigation  of  White 

21  House/Treasury  contacts? 

22  MS.  VASSAR:    Could  you  clarify,  between 
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whom? 

BY  MR.  O'CALLAGHAN: 

Q      Anyone  in  the  Office  of  OIG  from  Treasury. 

A      I  know  that  we  had  a  meeting  with  the 
Office  of  Government  Ethics. 

Q      When  did  that  occur? 

A      That  occurred  in  late  June,  June  23rd, 
24th,  something  like  that. 

Q      What  was  the  substance  of  the  discussions 
of  that  meeting? 

A      The  substance  of  the  discussions  of  that 
meeting  centered  around  the  specific  issues  that  the 
Office  of  Government  Ethics  wanted  us  to  pursue,  in 
which  they  also  gave  us  some  ideas  of  the  line  of 
questioning  they  also  wanted  us  to  include  in  the 
conduct  of  our  investigation. 

I  also  believe  that  it  was  at  that  meeting 
that  there  was  some  legal  interpretations  that  they 
wanted  from  the  department  in  terms  of  the 
authorities  that  the  Secretary  may  have  had  in 
designating  Altman  as  the  acting  director  of  the 
Resolution  Trust  Corporation  and  that  type  of  thing. 
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Q      Who  attended  the  meeting? 

A      I  don't  remember  everybody  who  was  there. 
1  was  there.   Jim  Cottos  was  probably,  or  Francine 
would  have  been  there.   Jane  Ley.    I  think  it  was 
Leslie  Wilcox  who  was  there  and  Stuart  Rick. 

Q      Anyone  from  the  RTC  IG's  office? 

A      Not  that  I  recollect. 

Q      And  how  long  did  that  meeting  last? 

A      Probably  two  hours. 

Q      Had  you  reached  any  agreement  with  regard 
to  how  you  were  going  to  conduct  the  investigation 
with  OGE? 

A      When  you  refer  to  an  agreement,  1  think 
that  we  had  a  clear  understanding  -  I  think  we  had  a 
clear  understanding  of  what  our  responsibilities  were 
going  to  be. 

Q      How  would  you  characterize  the  relationship 
between  OGE  and  Treasury  IG  in  coordinating  this 
effort? 

A      1  felt  there  was  a  sense  of  cooperation, 
that  we  were  interested  in  doing  the  job  that  they 
felt  was  necessary  in  order  for  them  to  carry  out 
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1  their  responsibility.    I  think  it  was  a  professional 

2  meeting.    It  was  very  cordial.   There  was  discussion 

3  and  some  debate  in  terms  of—  I  don't  even  know  ~ 

4  it  was  mainly  discussion  in  terms  of  what  we  needed 

5  to  do  and  getting  clarifications  of  what  they  wanted 

6  us  to  do. 

7  Q      Any  specific  instances  where  there  were 

8  differences  of  opinion  on  what  to  investigate? 

9  A      Not  really,  no. 

10  Q      When  was  the  next  meeting  that  occurred? 

1 1  A      Probably  the  next  meeting  that  would  have 

12  occurred,  because  now  we  are  getting  close  to  the  end 

13  of  June,  and  it  was  June  30th,  July  1  when  we  were 

14  given  the  go-ahead  to  proceed  with  the 

15  investigation.   And  1  think  that  probably  the  next 

16  meeting  would  have  been  with  Jack  Adair  and  his 

17  staff. 

18  Q      I  would  like  to  show  you  some  pages  from 

19  your  calendar  which  may  help  refresh  your 

20  recollection  or  may  not.    It  is  a  two-page  document, 

21  Bates  stamps  10982,  10983. 

22 (Exhibit  10982  through  10983  identified.) 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      It  is  a  copied  portion  of  the  daily 

3  calendar.   The  official  title  is  "United  States 

4  Government  appointment  book  1994."    It  is  for  the 

5  period  the  week  beginning  June  27th,  and  it  is 

6  Monday,  June  27th;  Tuesday,  June  28th;  and  Wednesday, 

7  June  29th. 

8  Have  you  ever  seen  those  two  pages  before? 

9  A      Yes. 

10  Q      What  is  10982  and  83? 

11  A       10983  is  a  copy  taken  from  my  daily 

12  calendar.   It  is  a  copy  of  a  sheet  taken  from  my 

13  daily  calendar. 

14  Q      There  appear  to  be  redactions  that  were 

15  taken  off  the  second  page  of  10983.    Did  you  make 

16  those  redactions? 

17  A      No,  I  did  not. 

18  Q      Do  you  know  who  did  make  those  redactions? 

19  A      No,  I  do  not. 

20  Q      There  is  an  entry  on  Tuesday,  June  28th  at 

21  3:30.    Could  you  read  that  to  me? 

22  A      Yes.    It  indicates  a  meeting  between  me, 


1023 


Jim  Cottos  and  Francine  Kemer. 

Q      And  there  is  a  room  number  there. 

A      Room  number  2412,  which  is  the  office 
number  of  the  Office  of  Inspector  General. 

Q  Did  this  meeting  occur  before  the  meeting 
you  had  with  the  RTC  people,  or  did  it  include  the 
RTC  people? 

A      I  don't  believe  it  included  the  RTC 
people.   Otherwise,  their  names  would  have  been 
mentioned  here. 

Q      Is  that  your  handwriting? 

A      No,  it  is  not. 

Q      Whose  handwriting  is  that? 

A      It  is  probably  the  handwriting  of--  I'm 
trying  to  think  of  the  secretary.   Brenda  Payne. 

Q      What  does  this  entry  refer  to? 

A      It  refers  to  a  meeting  that  I  had  with  Jim 
Cottos  and  Francine  Kemer.    I  don't  recollect  what 
the  subject  matter  of  that  meeting  was. 

Q      Do  you  recall  if  you  had  any  meetings  in 
late  June  with  Mr.  Cottos  and  Ms.  Kemer  regarding 
preparation  for  the  investigation? 
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A      Probably.    Whether  or  not  this  was  that 
specific  meeting,  because  there  were  other  things 
going  on  in  the  office,  too.    By  virtue  of  the  fact 
that  there  was  nothing  indicated  here  as  to  the 
purpose  of  the  meeting,  it  could  have  been  an  issue 
other  than  the  White  House  contacts. 

Q      You  don't  recall  the  substance? 

A      I  don't  recall,  no. 

Q      I  would  like  to  show  you  a  document  Bates 
stamped  389. 

(Exhibit  389  identified.) 
BY  MR.  O'CALLAGHAN: 

Q      389  is  a  one-page  document.    It  is  a 
letter,  a  memorandum  on  Department  of  Treasury 
letterhead.   It  has  a  date  stamp  on  it  of  June  27, 
1994.    It  is  a  memorandum  for  Jean  Hanson  from  Robert 
Cesca.   The  subject  is  "provision  of  legal  advice  and 
services  to  OIG." 

Have  you  seen  the  document  389  before? 

A      Yes,  I  have. 

Q      When  did  you  first  see  that? 

A      When  I  signed  it. 
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1  Q      Is  document  389  a  document  you  referred  to 

2  earlier  in  your  testimony? 

3  A      Yes,  it  is. 

4  Q      What  is  document  389? 

5  A      Document  389  is  a  memorandum  to  Jean 

6  Hanson,  General  Counsel,  from  me  concerning 

7  Ms.  Kemer's  position  as  the  counsel  to  the  Inspector 

8  General  and  the  conditions  under  which  Ms.  Kemer 

9  would  function  during  the  period  of  the 

10  investigation. 

1 1  The  nature  of  the  memorandum  is  to 

12  establish  a  fire  wall  between  the  Office  of  ~ 

13  between  Francine  Kemer  and  the  Office  of  General 

14  Counsel. 

15  Q      Why  was  this  memorandum  written? 

16  A      The  purpose  of  the  memorandum  was  to 

17  indicate,  to  establish  this  fire  wall.   But  because 

18  of  the  relationship  that  exists  with  counsel  to  the 

19  IG  and  the  General  Counsel,  we  thought  it  necessary 

20  that  the  counsel  to  the  Inspector  General  function 

21  totally  independent  from  the  Office  of  General 

22  Counsel. 


1  Q      Were  there  any  events  that  particularly 

2  spurred  the  creation  of  this  document?  My  question 

3  is  why  the  timing,  why  was  it  created  at  this  time? 

4  A      It  was  created  at  this  time  because 

5  Ms.  Hanson  was  the  subject  of  the  investigation.   So, 

6  to  create  a  total  separation  from  Ms.  Hanson  and 

7  Ms.  Kemer,  we  felt  that  it  was  necessary  to 

8  establish  the  ground  rules  under  which  Ms.  Kemer 

9  would  be  functioning  during  the  course  of  the 

10  investigation. 

1 1  Q      Was  there  ever  any  thought  of  not  including 

12  Ms.  Kemer  in  the  investigation? 

13  A      Yes,  there  was. 

14  Q      What  were  the  discussions  that  occurred 

15  concerning  that? 

16  A      Well,  the  proposal  was  given  to  me,  and 

17  having  thought  through  the  proposal,  1  decided  that 

18  it  would  be  appropriate  for  Ms.  Kemer  to  continue  to 

19  provide  legal  services  to  the  Office  of  Inspector 

20  General. 

21  In  going  through  that  deliberation,  I 

22  considered  the  fact  that  Francine  Kemer  had  been 
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hired  by  the  former  Inspector  General,  that  Francine 
Kemer  had  previously  worked  in  an  Office  of 
Inspector  General,  had  never  been  directly  an 
employee  of  the  Office  of  General  Counsel,  that 
she  -- 

MS.  VASSAR:    At  what  time?   When  you  state 
she  was  never  an  employee  of  the  Office  of  General 
Counsel,  at  what  time? 

THE  WITNESS:    She  was  not  hired  by  the 
Office  of  Inspector  General  from  the  staff  of  the 
Office  of  General  Counsel. 

She  had  a  complete  appreciation  of  the 
independent  stature,  the  significance  of  the 
independent  stature  of  the  Office  of  Inspector 
General. 

I  had  worked  very  closely  with  her  for  the 
entire  time  that  she  was  employed  by  the  Office  of 
Inspector  General,  and  that  had  been,  oh,  I  guess 
since  1991,  maybe  early  1992. 

There  was  never  any  doubt  in  my  mind  that 
she  ever  put  the  Office  of  Inspector  General  in  a 
compromising  position,  that  she  was  a  good  advocate, 


was  a  very  effective  advocate  for  the  office.    I  had 
a  lot  of  trust  in  her. 

BY  MR.  O'CALLAGHAN: 

Q      Who  presented  a  proposal  to  you  that  she 
might  not  be  appropriate  to  continue  in  her  position? 

A  I'm  not  certain  who  proposed  it.  I  could 
speculate  that  it  could  have  been  Mr.  Cottos,  or  it 
could  have  been  Ms.  Kemer  herself 

MS.  VASSAR:    You  don't  need  to  speculate. 
THE  WITNESS:    Okay. 
BY  MR.  O'CALLAGHAN: 

Q      Did  the  proposal  come  out  of  the  Office  of 
Inspector  General? 

A      I  don't  know. 

Q  Did  it  come  out  of  the  Office  of  General 
Counsel? 

A      If  you  see  Francine  Kemer  as  coming  from 
the  Office  of  General  Counsel,  then  it  could  have 
been  her. 

Q      But  you  don't  know? 

A      I  don't  know. 

Q      Who  drafted  this  memorandum?   Who  is  the 
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1  author? 

2  A      Franc  ine  Kemer. 

3  Q      And  how  did  she  come  to  draft  this? 

4  A      Since  she  was  our  counsel,  I  think  she  was 

5  in  the  best  position  to  draft  this  kind  of  a  letter. 

6  She  drafted  it,  I  reviewed  it. 

7  Q      Did  anyone  give  her  direction  on  what  to 

8  include  in  the  memo? 

9  A      No. 

10  Q      Did  she  consult  with  you  beft)re  writing  the 

1 1  memo? 

12  A      Yes. 

1 3  Q      And  what  was  the  nature  of  the 

14  consultation? 

15  A      The  nature  of  the  consultation  was, 

16  generally  speaking,  what  the  memorandum  would 

17  include. 

18  Q      You  said  the  purpose  of  this  memorandum  was 

19  to  create  a  fire  wall  between  the  Office  of  General 

20  Counsel  and  Inspector  General  with  regard  to  Jean 

21  Hanson's  activities;  is  that  correct? 

22  A      Yes. 
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1  Q      Were  you  satisfied  at  the  time  that  the 

2  memo  was  written  and  you  signed  it  that  that  was 

3  being  done? 

4  A      Yes. 

5  Q      Today,  are  you  satisfied  that  that  was 

6  done? 

7  A      Yes. 

8  Q      Do  you  have  any  reason  to  believe  that 

9  there  wasn't  a  fire  wall  between  the  Office  of 

10  General  Counsel  and  Inspector  General  between  March 

1 1  1994  and  August  of  1994  with  regard  to  Jean  Hanson's 

12  activities? 

13  A      Can  you  repeat  that,  please. 

14  Q      Sure.    You  previously  stated  that  you  were 

15  satisfied  at  the  time  that  this  sufficiently  created 

16  a  fire  wall  between  the  two  offices.   The  question 

17  now  is  today,  do  you  see  still  believe  that  an 

18  effective  fire  wall  was  erected  between  the  two 

19  offices? 

20  A      Yes. 

21  Q      Did  anyone  else  contribute  to  the  drafting 

22  of  389? 
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A      Not  to  my  knowledge. 

MR.  PORTNOY:    Off  the  record. 
(Discussion  off  the  record.) 
(Whereupon,  at  12:35  p.m.,  the  deposition 
was  recessed,  to  be  reconvened  at  1:25  p.m.  this  same 
day.) 
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AFTERNOON  SESSION  (1:25  p.m.) 

Whereupon, 

ROBERT  P.  CESCA 
resumed  the  stand  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows: 
MR.  O'CALLAGHAN:    Back  on  the  record. 

EXAMINATION  (Continued) 
BY  MR.  O'CALLAGHAN: 
Q      Mr.  Cesca,  do  you  remember  before  we  last 
went  off  the  record  I  asked  you  to  look  at  your 
calendar,  the  date  June  28,  and  there  was  a  meeting 
noted  there  and  you  didn't  recall  — 

A      What  the  purpose  of  the  meeting  was. 
Q      Right.    After  June  28,  did  you  have  any 
meetings  or  communications  regarding  potential 
investigation  of  Treasury/White  House  contacts? 
A      After  June  28th? 
Q      Correct. 
A      Going  into  July? 
Q      Yes. 
A      Yes. 
Q      When  was  the  next  meeting  after  June  28th? 
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1  A      I  don't  remember  specifically  when  that 

2  meeting  occurred,  but  1  believe,  according  to  my 

3  calendar,  1  believe  it  was  a  meeting  with  the  RTC  IG 

4  and  his  staff. 

5  Q      1  would  like  to  show  you  a  document  Bates 

6  stamped  495  through  500. 

7  (Exhibit  495  through  500  identified.) 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Have  you  seen  this  document  before? 

10  A      Yes. 

11  Q      What  is  this  document? 

12  A      This  is  a  page  taken  from  my  daily 

13  calendar. 

14  Q      Is  it  a  page  or  a  series  of  pages? 

15  A      It  is  a  series  of  pages. 

16  Q      Just  for  the  record,  I  will  state  it  has  a 

17  cover  sheet  which  states  "United  States  Government 

18  appointment  book  1994."    The  first  entry  begins  with 

19  the  days  Thursday,  June  30th  through  July  2nd.    And 

20  then  the  next  installment  is  Monday,  July  4th  through 

21  Wednesday,  July  6th  and  Monday,  July  1 1th  through 

22  Wednesday,  July  13th. 
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1  Actually,  let's  go  off  the  record. 

2  (Discussion  off  the  record.) 

3  MR.  O'CALLAGHAN:    Back  on  the  record. 

4  BY  MR.  O'CALLAGHAN: 

5  Q      Again,  I'm  asking  you  to  look  at  copies  of 

6  a  portions  of  an  appointment  book,  a  weekly  calendar 

7  Bates  stamped  495,  496,  497,  498  and  500.    You  say 

8  this  is  portions  of  your  calendar? 

9  A      That's  correct. 

10  Q      Referring  to  the  first  page,  the  week 

1 1  ending  July  3rd,  on  Friday,  July  1st,  there  is  a 

12  notation  on  the  9:00  time  slot.    Could  you  read  that 

13  for  me. 

14  A      Yes.    "9:00.    Hart  Building,  room  642.    Jim 

15  and  Francine."   That's  Jim  Cottos  and  Francine 

16  Kemer. 

17  Q      What  does  that  refer  to? 

18  A      It  refers  to  a  meeting  that  would  have 

19  occurred  here  at  the  Hart  Building. 

20  Q      Is  that  your  handwriting? 

21  A      No,  it  is  not. 

22  Q      Is  that  a  secretary's  handwriting? 
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1  A      Yes. 

2  Q      It  refers  to  you  said  a  meeting  that  would 

3  have  occurred  in  the  Hart  Building,  the  Senate  Hart 

4  Building? 

5  A      Right. 

6  Q      Did  that  meeting  take  place? 

7  A      Yes,  it  did. 

8  Q      Who  did  that  meeting  involve? 

9  A      That  meeting  involved  Jim  Cottos,  Francine 
10  Kemer  and  myself  from  the  Office  of  Inspector 

General  and  members  of  the  Senate  investigative  team, 

Senate  investigating  team  who  were  looking  into  the 

White  House/Treasury  contacts. 

The  names  of  those  individuals  are  --  one 

was  Bob  Codinha,  and  I  don't  recollect  --  there  were 

two  other  people,  and  I  think  one  was  Mike  Adamson. 

I  can't  think  of  his  name. 

Q      If  you  don't  remember  — 

A      I  know  Bob  Codinha  was  one  of  the 

individuals.    He  was  the  one  who  did  all  of  the 

talking. 

Q      I  would  like  you  to  turn  to  the  next  page 
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of  the  document.    It  says  "week  beginning  July  4," 
and  July  5th,  there  is  an  entry. 

A      Right. 

Q      Could  you  tell  me  what  that  refers  to.    It 
looks  like  it  is  10:00,  Tuesday,  July  5th. 

A      Right. 

MS.  VASSAR:    Can  we  first  clarify  who  wrote 
it? 

MR.  O'CALLAGHAN:    Sure. 
BY  MR.  O'CALLAGHAN: 

Q      Do  you  recognize  the  handwriting  there? 

A      It  was  probably  one  of  the  secretaries.   It 
is  not  my  handwriting.   The  entry? 

Q      Correct. 

A      It  says  "RTC,"  which  is  Resolution  Trust 
Corporation,  "Jack  Adair,  Steve  Switzer,  Clark 
Blight,  Patricia  Black,  Jim  Cottos  and  Francine 
Kemer  here."   Here  meaning  the  Department  of 
Treasury.   And  there  is  a  phone  number, 
"703-908-7857,"  and  under  that  the  name  "Marge." 

Q      Before  1  ask  you  about  the  notation  above, 
the  703-908-7857  number,  do  you  know  whose  number 
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1  that  is? 

2  A      It  is  the  number  for  the  Office  of 

3  Inspector  General  at  the  Resolution  Trust 

4  Corporation. 

5  Q      Who  is  Marge? 

6  A      Speculation. 

7  MS.  VASSAR:    Don't  speculate. 

8  BY  MR.  O'CALLAGHAN: 

9  Q      Don't  speculate  if  you  don't  know  who  that 

10  is. 

1 1  Does  that  entry  refer  to  a  meeting  with  the 

12  RTC  Inspector  General's  office? 

13  A      Yes,  it  does. 

14  Q      Do  you  recall  attending  that  meeting? 

15  A      Yes,  1  do. 

16  Q      Are  the  names  listed  on  the  entry  here  the 

17  names  of  the  people  that  attended  the  meeting? 

18  A      Yes,  they  are,  with  the  exception  of  mine. 

19  Q      And  you  attended  the  meeting? 

20  A      Yes,  I  did. 

21  Q      Did  anyone  else  attend  the  meeting? 

22 A      Not  to  my  recollection. 
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1  Q      Did  anyone  else  participate  by  telephone? 

2  A      No. 

3  Q      What  was  the  substance  of  discussions  of 

4  the  meeting? 

5  A      The  substance  of  the  meeting  centered 

6  around  the  investigation  of  the  White  House/Treasury 

7  contacts. 

8  Q      Had  you  been  given  approval  to  begin  the 

9  investigation  at  this  point? 

10  A      Yes,  we  had. 

1 1  Q      When  did  you  receive  that?   And  who  did 

12  you  -- 

13  A      June  30th.    And  when  you  mention  approval, 

14  a  letter  came  from  the  independent  counsel  basically 

15  stating  that  we  could  proceed  with  the 

16  investigation.   That  was  followed  up  by  a  letter  to 

17  me  from  Secretary  Bentsen  in  which  Secretary  Bentsen 

1 8  was  requesting  our  assistance  to  the  Office  of 

19  Government  Ethics. 

20  Q      Did  you  receive  requests  from  any  other 

21  government  entities  in  early  July  to  begin  the 

22  investigation? 
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1  A      No,  I  did  not. 

2  Q      Do  you  know  if  any  other  agencies  did? 

3  A      I  received  a  letter  from  Secretary 

4  Bentsen.   Secretary  Bentsen,  likewise,  sent  a  letter 

5  to  the  acting  director  of  the  Resolution  Trust 

6  Corporation  asking  for  their  assistance  in  supporting 

7  the  Office  of  Government  Ethics. 

8  Q      In  conducting  an  investigation? 

9  A      Yes. 

10  Q      And  do  you  recall  the  specific  substance  of 

1 1  the  discussions  that  occurred  on  July  5th? 

12  A      I  can  recall  in  general  terms  what  we 

13  discussed,  and  what  we  discussed  was  the  logistics 

14  surrounding  the  investigation,  the  making  up  of  the 

15  teams  of  investigators,  some  general  discussion  in 

16  terms  of  who  we  needed  to  interview,  the  time  line  by 

17  which  we  could  complete  our  investigation  and  issue  a 

1 8  report. 

19  Q      Did  you  reach  a  consensus  at  that  meeting? 

20  A      I  believe  we  did  have  a  consensus,  but 

2 1  there  was  also  some  hesitancy  in  terms  of  whether  or 

22  not  everything  had  to  kind  of  come  together  in  order 
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1  for  us  to  meet  the  Secretary's  wishes  that  the 

2  investigation  be  completed  by  the  start  of  the 

3  hearings.   So,  there  was  always  some  hesitancy  in 

4  terms  of  can  we  complete  it  within  that  time  frame. 

5  Q      Did  anyone  in  particular  express  concerns 

6  or  was  especially  hesitant  with  regard  to  that? 

7  A      I  think  there  is  always  ~  when  you 

8  establish  time  frames  around  an  investigation, 

9  investigators  will  naturally  hesitate,  because  what  I 

10  have  found  in  my  own  dealings  with  investigators, 

1 1  that  they  are  very  hesitant  about  establishing  time 

12  frames  by  which  they  can  complete  their  investigation 

13  because  they  never  know  where  that  investigation  is 

14  going  to  go. 

1 5  So,  because  of  the  uncertainty  in  terms  of 

16  what  might  happen  during  the  course  of  the 

17  investigation,  they  hesitate  when  it  comes  to  having 

1 8  the  investigation  completed  by  a  certain  time  frame. 

19  Simply,  they  don't  want  to  be  in  the  position  of 

20  cutting  their  investigation  short  to  meet  that  time 

2 1  frame. 

22  But  I  will  say  this,  that  I  instructed  the 
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1  investigators  that  1  expected  a  professional, 

2  thorough  investigation,  even  in  light  of  the 

3  Secretary's  request  that  we  complete  this  within  that 

4  time  frame,  that  my  concern  was  that  we  conduct  a 

5  professional,  thorough  investigation. 

6  Q      Did  you  express  that  view  orally? 

7  A      Orally. 

8  Q      Did  you  follow  up  with  a  written  expression 

9  of  that  concern? 

10  A      No,  I  did  not. 

1 1  MR.  O'CALLAGHAN:    Let's  go  off  the  record. 

12  (Discussion  off  the  record.) 

13  MR.  O'CALLAGHAN:    We  are  back  on  the 

14  record. 

15  BY  MR.  O'CALLAGHAN: 

16  Q      Mr.  Cesca,  do  you  consider  yourself  to  be 

17  an  investigator? 

18  A      No,  I  do  not. 

19  Q      How  would  you  characterize  your 

20  professional  standing? 

21  MS.  VASSAR:    Could  you  clarify  that? 

22  MR.  O'CALLAGHAN:    Yes. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      If  you  were  going  to  classify  the  type  of 

3  profession  that  you  are  a  member  of,  how  would  you 

4  characterize  it? 

5  A      My  professional  background,  of  course,  is 

6  auditing.    That's  the  discipline  under  which  I 

7  developed  in  this  type  of  work.    However,  in  my 

8  position  as  a  deputy  Inspector  General,  1  classify 

9  myself  more  as  a  manager/executive  as  opposed  to 

10  being  an  auditor. 

11  So,  I  basically  manage  the  office  in  terms 

12  of  establishing  expectations  and  making  sure  the  work 

13  gets  done  and  delegating  work  and  that  kind  of  thing 

14  and  having  reporting  back. 

15  Q      So  you  are  primarily  a  manager? 

16  A      That's  correct. 

17  MS.  VASSAR:    Let's  clarify  the  time 

18  period. 

19  BY  MR.  O'CALLAGHAN: 

20  Q      During  March  through  August  of  1994. 

21  A      Still  a  manager. 

22  Q      And  that's  where  you  considered  your  skills 
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1  to  be,  as  a  manager;  correct? 

2  A      That's  correct. 

3  Q      After  you  received  the  authority  or  the 

4  request  from  Secretary  Bentsen  to  assist  the  OGE  and 

5  to  run  an  investigation  into  the  possible  improper 

6  contacts  between  the  White  House  and  Treasury,  who 
was  put  in  charge  of  running  and  coordinating  that 

8  investigation? 

9  A      Jim  Cottos  was  primarily  responsible  for 

0  coordinating  the  investigation. 

1  Q      And  anyone  else? 
A      Well,  on  the  RTC  side  of  it,  you  had  their 

assistant  Inspector  General  for  investigations  who 
worked  with  Jim. 

Q      Who  is  that? 

A      A  fellow  by  the  name  of  Clark  Blight. 

Q      Who  were  the  primary  people  at  the  Treasury 
Office  of  Inspector  General  that  were  involved  in 
conducting  the  investigation? 

A      The  names  of  the  investigators? 

Q      The  investigators,  anyone  who  participated 
in  conducting  the  investigation. 
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1  A      Of  course,  primarily  Jim  Cottos  was 

2  responsible  for  the  day-to-day  operations  of  the 

3  investigation.   The  investigators  from  our  office 

4  were  Dan  O'Rourke  and  Fred  Coco. 

5  And  then  from  the  Office  of  Inspector 

6  General  at  the  Resolution  Trust  Corporation,  you  had, 

7  it  seems  like,  Steve  Switzer  who  is  the  Deputy  IG  was 

8  involved,  and  Clark  Blight  as  the  Assistant  IG  for 

9  investigations.   Their  investigators,  1  only  remember 

0  the  name  of  one,  and  that  was  Sarah  Herlihy.    1  don't 

1  remember  the  name  of  the  other  investigator. 

2  And  then  you  had  the  counsels  of  both, 

3  Patricia  Black  of  the  Resolution  Trust  Corporation 

4  and  then  Francine  Kemer  in  our  office,  who  were 

5  providing  pretty  much  day-to-day  consultation  to  the 

6  investigative  teams. 

7  Q      Was  there  anyone  in  the  Office  of  General 

8  Counsel  at  Treasury  that  assisted  in  gathering 
documents  and  materials  for  the  investigation? 

A      Well,  there  was  the  original,  1  think  it 
was  something  like  6000  documents  that  were 
coordinated  with  Ken  Schmalzbach's  office  that  were 
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1  provided  to  our  office  for  review.   But  the  role  that 

2  they  played  had  nothing  to  do  with  the  conduct  of  our 

3  investigation.    It  was  more  or  less  to  facilitate 

4  getting  documents  and  stuff  like  that. 

5  Q      And  how  about  on  the  RTC  side,  do  you  know 

6  who  handled  that? 

7  A      I  don't  believe  that  there  was  anybody 

8  other  than  the  Office  of  Inspector  General  at  the 

9  RTC.    1  think  they  functioned  alone. 

10  Q      And  was  there  a  contact  at  the  White  House 

1 1  that  the  investigative  team  worked  with  in  connection 

12  with  the  investigation? 

13  A      There  were  contacts  between  Francine  Kemer 

14  and  Jane  Sherburne. 

15  Q      Who  is  she? 

16  A      Jane  Sherburne  was  the  ~  1  don't  know  what 

17  her  title  was,  but  she  was  working  for  Lloyd  Cutler. 

18  Q      She  was  in  the  White  House  counsel's 

19  office? 

20  A      Yes.    She  was  involved  in  the  White  House's 

21  investigation  of  this  matter. 

22 Q      What  is  your  knowledge  of  the  White  House's 
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1  investigation  of  the  matter? 

2  A      Well,  only  that  Lloyd  Cutler  was  requested 

3  by  Mack  McLarty  to  conduct  a  similar  investigation. 

4  Q      Did  you-all  coordinate  the  efforts  of  the 

5  two  investigations  at  all? 

6  A      The  things  we  needed  to  coordinate  were 

7  basically  the  scheduling  of  witnesses  and  also  the 

8  delivery  of  documents,  White  House  documents. 

9  Q      Who  handled  the  scheduling  of  the  witnesses 

10  on  both  sides? 

11  A      At  the  White  House,  that  was  done  between 

12  Francine  Kemer  and  Jane  Sherburne. 

13  Q      How  about  delivery  of  documents? 

14  A      I  think  that  was  handled  pretty  much  the 

1 5  same  way. 

16  Q      Could  you  describe  the  relationship  that 

17  existed  in  the  conduct  of  the  investigation  between 

18  the  RTC  Inspector  General's  office  and  the  Treasury 

19  Department's  office  of  Inspector  General? 

20  MS.  VASSAR:    Was  that  two  questions? 

21  MR.  O'CALLAGHAN:    Just  the  relationship 

22  between  the  two  Inspector  General's  offices  in 
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1  conducting  the  investigation. 

2  THE  WITNESS:    You  mean  to  say,  was  it  a 

3  hostile  relationship  or  a  cordial  relationship? 

4  I  think  that  overall  we  were  each  given  a 

5  responsibility  of  working  together  to  satisfy  a 

6  certain  objective,  and  1  think  that,  within  that,  I 

7  think  we  achieved  our  objective. 

8  However,  in  the  conduct  of  the 

9  investigation,  as  you  could  expect  when  you  have  two 

10  separate  offices,  you  have  multiple  investigators, 

1 1  two  attorneys,  you  are  going  to  have  controversy  in 

12  terms  of  how  one  views  something  versus  how  the  other 

1 3  views  it.    So  you  are  going  to  have  those 

1 4  differences. 

1 5  What  we  have  always  attempted  to  do  was  to 

1 6  resolve  what  those  differences  are,  and  sometimes 

1 7  maybe  even  though  a  party  would  go  ahead  and  be 

18  satisfied  with  the  final  decision  or  the  final 

19  resolution,  maybe  within  themselves  they  felt  as 

20  though  that  maybe  wasn't  appropriate,  but  they  went 

2 1  ahead  and  did  it  anyway. 

22 BY  MR.  O'CALLAGHAN: 
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1  Q      With  regard  to  ~  bringing  your  attention 

2  back  to  Bates  stamp  497,  Tuesday,  July  5th.    Was  that 

3  the  meeting  where  you  set  out  the  general 

4  responsibilities  of  both  offices? 

5  A      Right. 

6  Q      Was  there  ever  an  understanding  that  one  of 

7  the  agencies  would  be  a  lead  agency  of  the 

8  investigation? 
A      I  think  there  was  an  understanding  that  we 

would  be  the  lead  agency  since  the  Secretary  came  to 
me,  since  this  was  an  initiative  that  was  established 
by  the  Secretary  of  Treasury,  that  if  somebody  were 
to  say  well,  who  is  the  lead  agency,  then  1  would  say 
that  we  were  the  lead  agency. 

But  from  the  standpoint  of  the  conduct  of 
the  investigation,  I  always  felt  that  Jack  Adair  and 
I  were  kind  of  coequals  in  the  conduct  of  the 
investigation,  and  that's  why  memos,  transmittal 
letters  were  signed  jointly  by  Jack  and  me. 

Q      Were  the  different  Inspector  General's 
offices  given  different  responsibilities  with  regard 
to  returning  the  investigation? 
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1  A      No.    I  don't  think  that  they  were  given 

2  different  responsibilities.   I  think  we  worked 

3  jointly  in  terms  of  the  conduct  of  all  the 

4  interviews. 

5  As  a  matter  of  fact,  the  teams  of 

6  investigators  were  made  up  of  one  team  was  an  RTC 

7  investigator  and  a  Treasury  investigator.   We  had  two 

8  teams  made  up  of  investigators  from  each  of  our 

9  offices. 

10  Q      Was  there  one  agency  that  managed  the 

1 1  documents  that  were  collected  and  created  during  the 

12  course  of  the  investigation?  I'm  trying  to  get  a 

13  sense  of  the  organization. 

14  A      I  think  basically  we  probably  had  that 

15  responsibility  of  collecting  the  documents.   But  then 

16  the  documents  were  shared  as  we  needed  to  with  the 

17  other  agency.   I  think  it  was  coordinated  basically 

18  between  our  office  and  Treasury.   Even  a  step  aside, 

19  the  letter  that  was  sent  to  Lloyd  Cutler,  I  think 

20  that  was  dated  July  1st,  requesting  their  assistance 

2 1  in  the  conduct  of  our  investigation  was  signed 

22  jointly  by  me  and  Jack  Adair. 


1  Q      And  who  contracted  for  the  transcription 

2  services  for  the  interviews? 

3  A      We  did. 

4  Q      Was  there  a  specific  reason  why  Treasury 

5  entered  into  a  contract  for  the  transcription 

6  services? 

7  A      I  don't  think  that  there  was  a  specific 

8  reason  on  why  we  contracted  for  the  services.   It  was 

9  a  service  that  we  had  agreed  to,  and  probably  at  this 

10  meeting,  that  was  essential  if  we  were  to  complete 

1 1  this  investigation  within  the  time  frame. 

12  Q      Did  one  agency  pay  for  the  transcription 

13  services  or  were  the  costs  shared? 

14  A      If  we  contracted  for  the  services,  then  we 

15  paid  for  the  services.   I  think  we  paid  for  the 

16  services. 

17  Q      Did  you  contract  for  the  services,  just  to 

18  be  clear?   I  don't  know  if  you  answered  that 

19  definitively. 

20  A      I  will  say  I'm  not  sure.    If  speculation  is 

21  not  what  we  want  here,  then  1  will  say  that  I'm  not 

22  sure. 
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1  Q      I  wanted  to  make  sure  that  was  clear, 

2  because  nobody  wants  speculation  on  the  record. 

3  After  the  transcripts  were  completed  of  the 

4  interviews,  where  were  they  delivered? 

5  A      The  reason  1  hesitate  is  I  was  trying  to 

6  determine  whether  we  got  multiple  copies  in  which  one 

7  copy  would  have  been  given  to  our  investigators  and 

8  another  copy  would  have  been  given  to  Francine 

9  Kemer.   But  I  know  at  some  point  that  Francine 

10  Kemer  would  review  those  transcripts,  and  I  know 

1 1  that  she  had  them  in  her  office.   But  I'm  also  aware 

12  of  the  fact  that  Jim  Cottos  had  transcripts  in  his 

13  office.   Now,  whether  one  was  a  copy  of  the  other  or 

14  we  had  multiple  copies  delivered  I'm  not  sure. 

15  Q      Did  any  one  person  in  the  investigation 

16  have  control  over  the  original  copies  of  the 

17  transcripts  that  were  sent  over  from  the 

1 8  transcription  services? 

19  A      I  don't  know  if  that  control  was  exercised 

20  in  our  counsel's  office  or  in  our  investigative 

21  office. 

22 Q      Did  RTC  receive  transcripts  from  the 
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1  transcription  services? 

2  A      I  don't  know  the  answer  to  that. 

3  Q      Were  you  ever  told  who  the  transcripts  were 

4  sent  to  by  the  transcription  services? 

5  A      Who  were  they  first  sent  to? 

6  Q      After  the  depositions  were  done  and  the 

7  transcripts  were  completed,  the  transcripts  were 

8  delivered  to  somebody. 

9  A      1  don't  know  the  answer  to  that.   I 

10  remember  the  transcripts  showing  up,  and  I  know  they 

1 1  were  available.   But  in  terms  of  whether  or  not  they 

12  went  to  the  office  of  investigations  first  or  the 

13  office  of  Francine  Kemer,  I'm  not  sure  what  took 

14  place  first. 

15  Q      Do  you  know  whether  there  was  a  big  time 

16  gap  between  when  either  one  of  the  offices  would 

17  receive  the  transcripts  or  if  they  received  them  in 

18  relatively  — 

19  A      There  was  no  time  gaps.   We  did  not  have 

20  the  luxury  of  time  gaps.   As  soon  as  the  transcripts 

21  were  available,  reviews  of  those  transcripts  took 

22  place.   It  was  a  very  dynamic  process. 
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1  Q      Where  did  Mr.  Cottos  keep  copies  of 

2  transcripts  that  he  had? 

3  A      I'm  sure  he  would  have  kept  them  over  in 

4  his  office. 

5  MS.  VASSAR:    Do  you  know? 

6  THE  WITNESS:   No,  I  do  not. 

7  BY  MR.  O'CALLAGHAN: 

8  Q      Does  he  have  a  safe  in  his  office? 

9  A      He  does  have  a  safe. 

10  Q      Did  you  ever  see  copies  of  transcripts  in 

1 1  his  safe? 

12  A      No,  1  did  not. 

13  Q      Where  did  Ms.  Kemer  keep  copies  of 

14  transcripts  that  she  received? 

15  A      She  kept  them  in  her  office. 

16  Q      Do  you  know  where  she  kept  them  in  her 

17  office? 

18  A      She  had  a  safe  also  in  her  offices.    It  is 

19  a  locked  office.    It  is  locked  at  night. 

20  Q      Did  you  have  occasion  to  see  transcripts  in 

21  Ms.  Kemer's  office? 

22  A      Yes,  I  did. 


1  Q      Did  you  notice  where  she  typically  stored 

2  the  transcripts? 

3  A      Well,  when  she  was  there  in  the  office 

4  during  the  day,  they  were  on  her  desk.   And  then 

5  after  she  would  leave  the  office  ~  I  never  was  in 

6  her  office  after  she  left  the  office,  so  I  really 

7  don't  know  specifically  what  she  did  with  them  after 

8  she  left  the  office. 

9  Q      Did  you  have  any  document  control  policies 

10  in  place  during  this  investigation? 

1 1  A      We  did  not  have  a  written  document  control 

12  policy. 

13  Q      Did  you  have  an  unwritten  policy? 

14  A      I  think  that  it  is  a  policy  that  we  would 

15  have  followed  in  the  conduct  of  any  investigation. 

16  Q      And  what  was  that  policy? 

17  A      Well,  that  the  sensitive  information  should 

18  be  locked  up  after  the  individual  leaves  the  office. 

19  Q      And  how  about  the  transmittal  of 

20  confidential  information  gathered  in  the  course  of  an 

21  investigation? 

22  A      The  transmittal  of  information?   In  terms 
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of  how  it  is  communicated? 

Q      Distributing  it  to  third  parties. 

A      I  don't  know  the  vehicle  by  which  we  would 
have  communicated  that. 

MS.  VASSAR:    Can  we  clarify  what  type  of 
third  party? 

BY  MR.  O'CALLAGHAN: 

Q      Anyone  outside  of  the  office  of  Inspector 
General  at  Treasury.    Let  me  clarify.   That's  a  good 
point. 

Transmittal  of  any  confidential  information 
gathered  during  the  course  of  the  investigation  to 
anyone  other  than  office  of  Inspector  General, 
Resolution  Trust  Corporation  or  the  Office  of 
Government  Ethics,  the  other  parties  to  the 
investigation. 

A      In  the  communication,  it  had  initially 
been  ~  sometimes  it  would  be  hand-carried  by  someone 
directly  to  the  recipient  of  the  information. 

There  was  no  transmittal  of  information  by 
virtue  of  mail. 

Q      I  guess  my  question  goes  to  whether 

124 
employees  of  the  Office  of  Inspector  General  or 
people  working  with  the  Office  of  Inspector  General 
at  Treasury  in  association  with  the  investigation, 
whether  there  was  a  stated  policy  regarding  the 
appropriateness  of  disclosing  confidential 
information  that  was  gathered  during  the  course  of 
the  investigation. 

A      There  is  a  policy  as  it  applies  to  the 
gathering  of  any  information  relating  to  an 
investigation,  and  that  is  that  the  information  is 
sensitive,  and  the  appropriate  security  should  be 
provided  that  information. 

So,  whether  or  not  that  policy  was  adhered 
to,  I  don't  know,  because  I  wasn't  there  off  site 
kind  of  viewing  it.    I  know  that  the  information  was, 
for  example,  on  Ms.  Kemer's  desk  during  the  day. 
She  was  there  reviewing  the  information.   Now,  when 
she  left  at  night,  I  can't  speak  to  whether  or  not 
she  secured  that  information  in  a  locked  cabinet,  nor 
can  I  speak  for  Jim  Cottos  and  his  office,  whether  or 
not  he  secured  that  information. 

I  think  I  remembered  maybe  seeing  somewhere 
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1  about  securing  information  as  if  it  were  kind  of  in  a 

2  Grand  Jury  type  environment. 

3  Q      I  would  like  to  show  you  an  exhibit  which 

4  is  Bates  stamped  006272,  006273. 

5  (Exhibit  006272  through  006273 

6  identified.) 

7  BY  MR.  O'CALLAGHAN: 

8  Q      It  is  a  two-page  document  dated  July  6,  on 

9  the  White  House  stationery.    It  is  addressed  to 

10  Robert  P.  Cesca  and  John  J.  Adair  from  Lloyd  Cutler. 

1 1  Have  you  seen  this  Exhibit  before? 

12  A      Well,  if  it  was  addressed  to  me,  then  I 

13  would  have  seen  it  at  that  time. 

14  MS.  VASSAR:    Can  he  just  have  an 

15  opportunity  first  to  look  through  the  whole  thing? 

16  It  might  help. 

17  MR.  O'CALLAGHAN:    Sure.   Take  a  moment  to 

18  review  it. 

19  (Witness  examined  the  document.) 

20  BY  MR.  O'CALLAGHAN: 

21  Q      Have  you  seen  document  006272,  73  before? 

22  A      Yes. 
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1  Q      When  did  you  first  see  it? 

2  A      When  it  was  delivered  to  our  office. 

3  Q      What  does  the  document  represent? 

4  A      It  represents  a  letter  addressed  to  me  and 

5  also  to  John  Adair,  Inspector  General,  Resolution 

6  Trust  Corporation.    It  is  a  letter  signed  by  Lloyd 

7  Cutler,  counsel  to  the  President,  in  which  they  are 

8  providing  copies  of  documents  to  our  office  from  the 

9  White  House,  and  laying  out  and  prescribing  some 

10  guidance  in  terms  of  protections  that  should  be 

1 1  applied  to  these  documents. 

12  Q      Did  you  receive  those  documents,  in  fact, 

13  referred  to  in  the  letter? 

14  A      Did  1  personally  receive  those  documents? 

15  Q      The  office  of  Inspector  General. 

16  A      Yes,  we  did. 

17  Q      I  would  like  to  direct  your  attention  to 

18  the  second  full  paragraph  on  the  first  page.    1  will 

19  read  a  portion  of  it  and  ask  you  some  questions.    It 

20  reads  "as  discussed  yesterday  with  Francine  Kemer, 

21  counsel  to  the  Inspector  General,  department  of  the 

22  Treasury  and  Patricia  Black,  counsel  to  the  Inspector 
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General,  Resolution  Trust  Corporation,  the  White 
House  is  providing  these  documents  pursuant  to  the 
following  agreement:   You  will  make  no  more  than  two 
copies  of  any  one  of  the  enclosed  documents." 

Did  the  office  of  Inspector  General  comply 
with  this  portion  of  the  agreement? 

A      I  don't  remember. 

Q      Do  you  have  any  reason  to  believe  that  they 
did? 

A      No,  I  do  not. 

Q      Do  you  have  any  reason  to  believe  that  they 
did? 

A      Do  I  have  any  reason  to  believe  that  they 
did  comply? 

Q      Correct. 

A      I  have  reason  to  believe  that  they  did 
comply  with  that  agreement. 

Q      The  next  portion  reads  "these  documents 
(and  all  copies)  will  be  maintained  in  a  secure 
location  (either  the  Grand  Jury  room  your 
investigators  are  using  or  a  safe  in  Ms.  Kemer's 
office  at  the  Department  of  Treasury)  with  access 
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1  limited  to  members  of  your  investigative  team." 

2  Was  this  requirement  of  the  agreement 

3  complied  with? 

4  A      To  my  knowledge,  it  was. 

5  Q      And  then  on  the  top  of  the  next  page,  it 

6  reads  "you  will  provide  my  office  with  at  least  two 

7  days'  advance  notice  before  you  show  copies  of  any  of 

8  these  documents  to  anyone  other  than  a  member  of  your 
investigative  team  or  a  deposition  witness." 

Did  the  office  of  Inspector  General 
Treasury  comply  with  this  part  of  the  agreement? 

A      To  my  knowledge,  we  complied  with  that  part 
of  the  agreement. 

MR.  PORTNOY:    Could  we  clarify  whether  that 
means  that  they  didn't  show  them  or  whether  they 
called  the  White  House. 

BY  MR.  O'CALLAGHAN: 
Q      The  question  is  did  the  office  of  Inspector 
General/Treasury  not  comply  with  that  aspect  of  the 
agreement  at  any  time. 

A      We  did  not  violate  that  aspect  of  the 
agreement. 
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1  MS.  VASSAR:    Can  we  stop  just  a  second? 

2  MR.  O'CALLAGHAN:    Let's  go  off  the  record. 

3  (Discussion  off  the  record.) 

4  BY  MR.  O'CALLAGHAN: 

5  Q      Do  you  want  to  make  a  statement? 

6  A      With  respect  to  that. 

7  Q      With  respect  to  what? 

8  A      Provision  number  3. 

9  Q      "You  will  provide  my  office  with  at  least 

10  two  days'  advanced  notice  provision"? 

1 1  A      Yes.    Our  investigative  report  has  a  number 

12  of  exhibits,  and  I  don't  know  if  any  of  those 

13  exhibits  are  copies  of  documents  that  we  had  received 

14  from  the  White  House. 

15  Q      So,  the  only  area  of  uncertainty  you  have 

16  with  whether  or  not  you  violated  that  portion  of  the 

17  agreement  would  pertain  to  those  exhibits  that  you 

18  just  described? 

19  A      That's  right. 

20  Q      Potential  exhibits  which  you  just 

21  described. 

22 A      Which  are  attached  to  our  final  report  of 


1  investigation,  that's  right. 

2  Q      Because  you  didn't  give  two  days'  notice 

3  regarding  any  exhibits  you  put  in  the  report;  is  that 

4  correct? 

5  A      That's  correct. 

6  Q      With  regard  to  the  three  provisions  of  the 

7  agreement  that  were  put  forth  by  Mr.  Cutler  in  this 

8  July  6  letter,  did  the  RTC  ~  did  the  Treasury 

9  Inspector  General's  office  enter  into  any  similar 

10  agreements  with  other  agencies  with  regard  to 

1 1  document  production  in  this  investigation? 

12  A      No. 

13  Q      So,  would  it  be  fair  to  say  that  the 

14  agreement  outlined  in  this  letter  is  an  example  of 

15  one  policy  that  was  used  by  the  Treasury  IG's  office 

16  in  handling  of  documents? 

17  A      1  would  say  so,  yes. 

18  Q      Did  you  discuss  this  agreement  before  this 

19  letter  was  transmitted  to  you? 

20  A      1  personally  did  not. 

21  Q      Did  anyone  in  your  office? 

22  A      1  don't  know. 
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1  Q      Did  anyone  at  the  Resolution  Trust 

2  Corporation  Inspector  General's  office? 

3  A      According  to  the  letter,  there  was  mention 

4  in  the  letter  that  a  discussion  took  place  between 

5  Francine  Kemer  and  Patricia  Black. 

6  MS.  VASSAR:    Do  you  have  any  personal  ~ 

7  THE  WITNESS:    I  have  no  personal 

8  knowledge. 

9  BY  MR.  O'CALLAGHAN: 

10  Q      Were  you  ever  told  the  discussion  took 

1 1  place? 
A      I  don't  recall  being  told. 
Q      I  would  like  to  show  you  what  has  been 

Bates  stamped  number  366.    It  is  a  one-page  document 
that  appears  to  be  an  E-mail  interoffice  memorandum, 
dated  18  July  1994,  from  Francine  Kemer  to  James 
Cottos,  cc  Raisa  Cesario  and  Robert  Cesca  and  the 
subject  is  "delivery  of  transcripts." 
(Exhibit  366  identified.) 
BY  MR.  O'CALLAGHAN: 
Q      Take  a  moment  to  review  it  and  I  will  ask 
you  some  questions  about  the  document. 
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1  (Witness  examined  the  document.) 

2  A      Okay. 

3  Q      Have  you  ever  seen  this  exhibit  before? 

4  A      Yes,  I  have. 

5  Q      When  did  you  first  see  it? 

6  A      Probably  shortly  after  it  was  produced, 

7  July  1 8th,  19th.    More  than  likely  July  19th,  since 

8  it  was  produced  at  6:30  that  night. 

9  Q      The  subject  of  the  message  says  "subject: 

0  delivery  of  transcripts."   What  does  that  refer  to? 

1  A      That  refers  to  a  delivery  of  transcripts 
that  were  taken  from  witnesses  that  we  interviewed 
during  the  conduct  of  the  investigation. 

Q      Does  that  refer  to  redacted  or  unredacted 
transcripts? 

A      These  were  unredacted  transcripts. 

Q      The  first  sentence,  full  paragraph  reads 
"in  accordance  with  our  discussion  earlier  today,  I 
permitted  the  Office  of  the  Assistant  General  Counsel 
for  Administration  to  copy  and  retain  for  their  use 
the  witness  transcripts  in  my  possession." 

The  first  reference  "in  accordance  with  our 
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1  discussion  earlier  today,"  do  you  recall  that 

2  discussion? 

3  A      No,  1  do  not. 

4  Q      With  regard  to  the  "I  permitted  the  Office 

5  of  the  Assistant  General  Counsel  for  Administration 

6  to  copy  and  retain  for  use  the  witness  transcripts  in 

7  my  possession,"  do  you  remember  having  a  discussion 

8  about  providing  transcripts  to  the  Assistant  General 

9  Counsel  for  Administration  in  or  around  July  18th? 

10  A      I  do  remember  discussions  relating  to  the 

1 1  providing  of  transcripts. 

12  Q      And  what  were  the  substance  of  those 

13  discussions? 

14  A      Well,  1  think  the  substance  of  the 

15  discussions  were  basically  —  they  centered  around 

16  the  delivery  of  the  transcripts  and  the  use  of  the 

17  transcripts  by  the  Assistant  General  Counsel. 

18  Q      And  what  were  the  uses  that  were  discussed? 

19  A      Well,  I  think  that  the  Office  of  the 

20  Assistant  General  Counsel  had  a  responsibility  for 

21  preparing  the  Secretary  for  the  testimony  and  needed 

22  the  information  in  order  to  properly  prepare  the 
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1  Secretary  for  testifying. 

2  Q      And  what  transcripts  were  being  provided? 

3  This  might  help  out.    Was  there  a  limitation  on  what 

4  transcripts  were  sent  or  were  all  the  transcripts  in 

5  existence  sent  over? 

6  A      There  were  transcripts  of  Treasury 

7  witnesses  or  all  the  transcripts,  I'm  not  sure. 

8  Q      Or  even  another  subset. 

9  A      I'm  not  sure. 

10  Q      Were  these  transcripts  requested  by  the 

1 1  Office  of  the  Assistant  General  Counsel  for 

12  Administration? 

13  A      Requested  as  opposed  to  volunteered  by  our 

14  office? 

15  Q      Correct. 

16  A      Yes,  they  were  requested. 

1 7  Q      Who  requested  the  transcripts? 

18  A      Ken  Schmalzbach. 

19  Q      And  who  did  he  make  the  request  to? 

20  A      The  request  would  have  come  to  Francine 

21  Kemer. 

22  Q      And  why  would  the  request  be  directed  to 
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1  Francine  Kemer? 

2  A      Because  Francine  was  providing  liaison 

3  between  our  office  and  the  Office  of  the  Assistant 

4  General  Counsel. 

5  Q      Did  Ms.  Kemer  then  consult  with  you 

6  regarding  the  delivery  of  transcripts? 

7  A      I  don't  specifically  remember  the 

8  consultation. 

9  Q      Do  you  remember  approving  providing 
transcripts  to  the  Office  of  the  Assistant  General 

1 1  Counsel  for  Administration  in  this  general  time 

12  period? 

13  A      If  we  sent  the  transcripts  to  the  Office  of 

14  the  Assistant  General  Counsel,  then  I  would  have 

1 5  agreed  to  that. 

16  Q      Who  else  would  have  been  consulted? 

1 7  A      Probably  Jim  Cottos. 
MS.  VASSAR:   Are  you  speculating  or  do  you 
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know? 
know. 


THE  WITNESS:    I  shouldn't  do  that.   I  don't 
BY  MR.  O'CALLAGHAN: 


136 

1  Q      You  are  not  sure? 

2  A      No.    I  don't  know. 

3  Q      Were  the  transcripts  delivered  to  the 

4  Office  of  Assistant  General  Counsel  for 

5  Administration  on  July  18th? 

6  A      I  don't  know. 

7  Q      Were  you  ever  told  that  they  were  outside 

8  of  this  E-mail? 
A      I  don't  remember. 
Q      Do  you  have  any  reason  to  believe  that  they 

weren't  delivered  on  July  18th? 

A      No,  I  don't  have  any  reason  to  believe  they 
were  not. 

Q      Were  you  ever  told  that  they  weren't? 
A      No,  I  was  not  told.    I  was  not  told  that 
they  were  not. 

Q      The  next  paragraph  ~ 

MS.  VASSAR:   Can  we  clarify  one  thing? 
MR.  O'CALLAGHAN:    Sure. 
MS.  VASSAR:    When  you  said  you  knew  about 
this  and  discussed  it,  did  you  know  about  it  because 
of  the  existence  of  this,  or  do  you  recall?  By 
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1  "this"  I'm  referring  to  number  366. 

2  THE  WITNESS:    What's  hard  for  me  to 

3  remember  is  whether  or  not  we  discussed  this  prior  to 

4  the  E-mail  message,  we  discussed  it  after  the  E-mail 

5  message.   It  is  possible  that  this  could  have  been 

6  dealt  with  and  I  would  not  have  discussed  it.    1 

7  remember  the  issue,  but  whether  or  not  it  was 

8  discussed,  when  it  was  discussed,  I'm  not  sure. 

9  BY  MR.  O'CALLAGHAN: 

10  Q      The  discussions  that  took  place,  what  were 

1 1  the  contents  of  the  discussion?   What  were  the  issues 

12  that  were  raised? 

13  A      Since  I  don't  remember  the  specific 

14  discussion,  1  really  don't  remember  the  issues  that 

15  were  raised. 

16  Q      I  was  just  trying  to  see  if  you  had  a 

17  general  recollection  of  the  discussion,  if  you  had  a 

18  general  recollection  of  any  of  the  issues  that  were 

19  raised.    If  this  refreshes  your  recollection. 

20  A      The  Assistant  General  Counsel  had  a 

21  responsibility  for  preparing  the  Secretary  for 

22  testimony.    In  order  to  do  that,  it  is  required  that 
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1  he  have  copies  of  the  transcripts.   That  would  have 

2  been  kind  of  the  general  tenor  of  any  discussion  I 

3  would  have  had  concerning  that. 

4  Q      Do  you  know  what  use  these  transcripts  were 

5  put  to  by  the  Office  of  Assistant  General  Counsel  for 

6  Administration? 

7  A      To  prepare  the  secretary  for  testifying 

8  before  the  committees,  the  Congressional  committees. 

9  Q      Were  there  any  other  Treasury  officials 

10  that  were  provided  access  to  witness  transcripts  on 

11  July  18th? 

12  A      Not  to  my  knowledge,  not  at  that  point. 

13  MS.  VASSAR:    Can  we  clarify?  Do  you  mean 

14  outside  of  the  Office  of  Inspector  General? 

15  MR.  O'CALLAGHAN:    I  was  about  to  follow 

16  up. 

17  BY  MR.  O'CALLAGHAN: 

18  Q      Do  you  know  if—  the  question  was  intended 

19  to  ask  whether  any  transcripts  were  delivered  to  any 

20  members,  any  Treasury  officials  outside  of  the  Office 

21  of  Inspector  General. 

22  A      Well,  at  some  point,  each  of  the  witnesses 
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was  given  a  copy  of  their  own  transcripts  for 
verification  purposes. 

Q      Is  that  what's  being  referenced  in  this 
E-mail  or  was  this  a  different  distribution? 
A      1  don't  think  that's  what  is  being 
referenced  here.    I  think  that  was  a  different 
distribution. 

Q      These  were  given  to  Ken  Schmalzbach;  is 
that  correct? 
A      Right. 

Q      Did  Mr.  Schmalzbach  ever  relate  to  you  what 
he  did  with  the  transcripts  after  he  received  them? 
A      No,  he  did  not. 

Q      Did  anyone  ever  tell  you  they  were  used  by 
anyone  else  other  than  people  preparing  the  Secretary 
for  his  testimony? 
A      No. 

MS.  VASSAR:    At  this  particular  time? 
MR.  O'CALLAGHAN:    At  any  time. 
MR.  PORTNOY:    Off  the  record. 
(Discussion  off  the  record.) 
THE  WITNESS:    What  was  the  question  again? 
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BY  MR.  O'CALLAGHAN: 

Q      The  question  was  whether  you  learned    . 
whether  the  transcripts  that  were  given  to 
Mr.  Schmalzbach  on  the  18th  of  July  were  used  for  any 
other  purpose  other  than  preparing  the  Secretary  for 
testimony? 

A      Not  that  I'm  aware  of. 

0      Did  you  have  any  concerns  about  providing 
Mr.  Schmalzbach  with  copies  of  the  unredacted 
transcripts  on  July  18th? 

A      Well,  1  think  that  there  were  always  some 
normal  concerns  that  you  might  have. 

Q      What  were  those? 

A      Well,  the  very  concerns  about  what  were 
they  going  to  be  used  for,  was  this  the  only  reason 
that  he  was  making  a  request  for  these  transcripts, 
were  they  going  to  be  secured.   It  is  just  the  normal 
concern  that  you  might  have  when  you  release 
information  to  somebody  else,  and  particularly  since 
we  were  still  in  the  process  of  doing  an 
investigation. 

Q      And  the  transcripts  included  confidential 
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1  information? 

2  A      They  included  information.   You  could 

3  consider  that  to  be  confidential  information. 

4  Q      Were  any  of  the  transcripts  of  RTC 

5  witnesses  provided  to  Mr.  Schmalzbach? 

6  A      I  don't  know. 

7  Q      Was  any  attempt  made  to  determine  what  use 

8  Mr.  Schmalzbach  intended  to  use  the  transcripts 

9  before  they  were  delivered  to  him? 

10  A      Vm  not  sure. 

1 1  Q      Were  any  limitations  put  on  the  use  of  the 

12  transcripts  by  Mr.  Schmalzbach  by  anyone  in  your 

13  office  before  they  were  delivered  to  him? 

14  A      I'm  not  sure  of  that.    I'm  not  sure  of  the 

15  conversations  that  transpired  between  our  office  and 

16  Mr.  Schmalzbach. 

17  Q      Did  you  instruct  anyone  in  your  office  to 

18  place  limitations  on  use  of  the  transcripts? 

19  A      No,  I  did  not. 

20  Q      Did  you  consider  doing  that  at  any  time? 

21  A      No,  I  did  not. 

22 Q      What  was  your  relationship  with 
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1  Mr.  Schmalzbach  in  July  of  1994? 

2  A      He  was  not  involved  in  our  investigation, 

3  and  I  was  not  involved  in  what  he  had  to  do,  although 

4  there  was  —  what  he  had  to  do  in  some  degree  was 

5  reliant  upon  what  we  were  doing.    Yet,  I  did  not  get 

6  involved  specifically  in  tenns  of  what  he  himself  was 

7  doing  in  carrying  out  his  responsibility,  nor  was  he 

8  involved  directly  with  me  in  terms  of  me  carrying  out 

9  my  responsibility. 

10  Q      But  your  responsibilities  involved  each 

1 1  other? 

12  A      Right.    A  lot  of  that  was  done  through 

13  Francine  Kemer. 

14  Q      She  acted  as  liaison? 

15  A      That's  correct. 

16  Q      Did  you  have  any  personal  opinion  of 

17  Mr.  Schmalzbach  at  the  time? 

18  A      Personal  opinion?    1  think  Ken  Schmalzbach 

19  is  a  very  professional,  very  effective  attorney,  and 

20  I  think  that  he  does  a  very  difficult  job  very  well. 

21  So,  my  opinion  of  Mr.  Schmalzbach  was  a  man  of 

22  integrity  and  a  man  who  carried  out  his 
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responsibilities  professionally. 

Q      Did  you  ever  have  any  conflicts  with  him 
during  this  time  period? 

A      No,  I  did  not. 

0  Did  anyone  from  your  office  ever  advise 
Mr.  Schmalzbach  of  the  confidential  nature  of  the 
information  contained  in  the  transcripts? 

A      Not  that  I'm  aware  of 

Q      To  your  knowledge,  was  he  aware  that  the 
transcripts  contained  confidential  information? 

A      Not  to  my  knowledge. 

Q      Did  you  ever  have  a  conversation  on 
confidentiality  with  him  with  regard  to  the 
transcripts? 

A      No,  I  did  not. 

0      I  would  like  to  show  you  what  has  been 
marked  as  Exhibit  365. 

(Exhibit  365  identified.) 
BY  MR.  O'CALLAGHAN: 

Q      365  is  a  one-page  document,  an  interoffice 
memorandum  dated  July  18,  1994,  8:33  p.m.  from 
Francine  Kemer  to  James  Cottos;  Raisa  Cesario, 
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Robert  Cesca  cc'd.   The  subject  is  McLarty  interview. 
White  House.   Tell  me  when  you  have  had  a  chance  to 
review  it. 

(Witness  examined  the  document.) 

A      Okay. 

Q      Have  you  seen  Exhibit  365  before? 

A      Since  I  am  cc'd  on  it,  I  would  say  that  I 
had  seen  it. 

Q      Do  you  recall  seeing  it? 

A      I  don't  recall  seeing  it  at  this  point. 
But  since  I'm  cc'd  on  it,  I  would  have  seen  it  at 
that  point. 

Q      The  second  paragraph  reads  "also,  Jane 
Sherburne  says  she  would  like  to  see  our  transcripts 
to  see  whether  there  are  inconsistencies  with  White 
House  interviews."   This  says  dated  July  18th. 

Do  you  know  if  transcripts  were  sent  over 
to  Jane  Sherburne? 

A      No,  they  were  not. 

Q      Do  you  recall  being  alerted  to  the  fact 
that  Jane  Sherburne  wanted  to  see  your  transcripts  in 
or  around  July  18th? 
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1  A      The  alert  I  would  have  gotten  would  have 

2  been  this  memorandum  or  this  E-mail. 

3  Q      Did  you  have  any  reaction  to  it? 

4  A      I  don't  recall  having  a  reaction  to  it. 

5  Q      Do  you  have  any  reaction  to  it  now? 

6  A      Well,  it  is  hard  to  say  in  terms  of  what  my 

7  reaction  is.    I  understand  why  Jane  Sherburne  was 

8  asking  for  the  transcripts.   My  reaction  to  it  is 

9  tempered  by  what  has  happened  as  a  result  of  our 

10  eventual  release  of  the  transcripts. 

1 1  At  that  point  in  time,  we  did  not  release 

12  the  transcripts.   I  believe  there  was  an  exchange  of 

13  information  between  Jim  Cottos  and  Francine  relating 

14  to  that  request. 

15  Q      They  dealt  with  that  issue? 

16  A      Pardon? 

17  Q      Did  they  deal  with  that  issue? 

18  A      I  believe  they  did. 

19  Q      Could  transcripts  have  been  sent  from  the 

20  OIG's  office  in  Treasury  over  to  the  White  House 

21  without  your  knowledge? 

22 A      Well,  that's  a  possibility. 
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1  Q      Have  you  ever  learned  that  transcripts  were 

2  sent  over  without  your  knowledge  at  the  time? 

3  A      No. 

4  Q      Have  you  since,  though,  learned  that 

5  transcripts  were  sent  over  to  the  White  House  without 

6  your  knowledge? 

7  A      No. 

8  Q      I  have  an  exhibit  marked  035  through  038. 

9  I  would  like  you  to  take  a  look  at  that. 

10  (Exhibit  035  through  038  identified.) 

11  BY  MR.  O'CALLAGHAN: 

12  Q      Let  me  know  when  you  have  had  a  chance  to 

13  review  it.    I'm  just  going  to  ask  you  some  very 

14  general  questions  about  it. 

15  A      Do  you  want  me  to  review  the  whole  thing? 

16  Q      I  will  ask  you  a  question  about  it.    Take  a 

17  look  generally  at  every  page  and  I  will  ask  you  a 

18  question  about  it.    If  you  need  to  review  it  further, 

19  let  me  know. 

20  (Witness  examined  the  document.) 

21  I  will  describe  the  document  while  you  are 

22  reviewing  it.    It  is  a  four-page  document,  035 


105 


147 
through  038.    It  has,  I  believe,  a  fax  line  across 
the  front  which  states  July  21,  '94  from  Kinko's 
Copies,  is  what  it  says.    The  line  on  it  is 
301-654-0987.    The  beginning  of  the  document  has  a 
"Bob/Jim"  title  on  it.    It  looks  like  a  number  of 
edits  with  different  headings,  problem,  statement, 
problem,  statement. 

Have  you  ever  seen  this  document  before? 

A      I  don't  remember. 

Q      Did  you  ever  receive  a  document  that  was  in 
this  format  in  late  July  of  1994? 

A      I  could  very  well  have,  Mike.    I  don't 
remember,  though. 

Q      Do  you  recognize  the  phone  number  on  the 
top  of  the  page  301-654-0987? 

A      No,  I  don't.    Again,  I  can  speculate. 

Q      I  would  like  to  show  you  Exhibit  414. 
(Exhibit  414  identified.) 
BY  MR.  O'CALLAGHAN: 

Q      It  is  a  one-page  document  dated  July  22, 
1994.    It  is  addressed  to  Mr.  Stephen  D.  Potts, 
signed  jointly  by  John  J.  Adair  and  Robert  Cesca. 


Have  you  seen  that  document  before? 

A      Yes,  I  have. 

Q      When  did  you  first  see  it? 

A      When  it  was  given  to  me  for  signature. 

Q      Did  you  participate  in  the  drafting  of  this 
letter? 

A      No,  I  did  not. 

Q      Who  wrote  the  letter? 

A      I  don't  remember  who  specifically  wrote 
it. 

Q      Do  you  agree  with  the  statements  made  in 
the  letter? 

A      Yes,  I  do. 

Q      Did  you  agree  with  them  at  the  time? 

A      Yes,  I  did. 

Q      Was  it  your  understanding  that  ~  reading 
from  the  letter  now  —  "on  March  3,  1994,  Lloyd 
Bentsen,  Secretary  of  the  Treasury  requested  the 
Office  of  Government  Ethics  (OGE)  to  conduct  an 
investigation  to  determine  the  ethical  propriety  of 
contacts  made  between  officials  of  Resolution  Trust 
Corporation  (RTC),  the  Treasury  Department,  and  the 
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1  White  House  with  respect  to  RTC's  work  on  Madison 

2  Guaranty  Savings  &  Loan  Association." 

3  I  would  like  to  have  you  take  a  look  at 

4  what  has  been  marked  as  Exhibit  457.    You  can  put  it 

5  next  to  that  one.    It  is  another  one-page  document. 

6  It  is  a  handwritten  document. 

7  (Exhibit  457  identified.) 

8  BY  MR.  O'CALLAGHAN: 

9  Q      It  is  entitled  "Potts  letter  script."   It 

10  appears  to  be  a  draft  of  a  previous  document,  which 

11  was  414. 

12  Do  you  recognize  the  writing  on  that? 

13  A      It  looks  like  Jim  Cottos's  writing. 

14  Q      Does  this  refresh  your  recollection  as  to 

15  whether  Jim  Cottos  wrote  the  draft  of  the  letter? 

16  A      Only  to  the  extent  that  this  looks  like  his 

17  handwriting. 

18  Q      But  it  doesn't  independently  refresh  your 

19  recollection? 

20  A      No. 

21  Q      I  would  like  to  draw  your  --  were  you  ever 

22  shown  draft  copies  of  the  letter  or  just  the  final? 
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1  A      I  don't  remember  if  I  was  shown  a  draft  of 

2  it. 

3  Q      I  would  like  to  direct  your  attention  to 

4  the  bottom  of  the  page  where  it  reads  "your  opinion 

5  regarding  any  impropriety  should  be  sent  directly  to 

6  Secretary  Bentsen.   The  report  includes  unredacted 

7  exhibits  containing  nonpublic  information.    Therefore 

8  the  exhibits  should  not  be  released."  Unfortunately 

9  then  there  is  a  cutoff  in  the  copy  that  we  received 

10  in  the  document  production. 

1 1  Do  you  recall  seeing  a  section  like  this  in 

12  a  draft? 

13  A      No,  I  don't. 

14  Q      Take  a  look  at  Exhibit  529. 

15  (Exhibit  529  identified.) 

16  BY  MR.  O'CALLAGHAN: 

17  Q      It  is  a  phone  message  pad.    The  top  message 

18  says  "Bob  1 1:20  a.m.  Jack  Adair."   Have  you  seen  that 

19  before? 

20  A      Well,  yes,  since  it  is  a  message  from  me, 

21  then  I  would  have  seen  it  then. 

22  Q      Do  you  know  what  phone  call  that  is 
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1  referring  to? 

2  A      Well,  since  it  is  right  at  the  time  that  we 

3  would  have  issued  our  draft  report,  then  I  would 

4  imagine  that  it  was  in  relationship  to  that. 

5  Q      Do  you  recall  the  specific  telephone 

6  conversation? 

7  A      No,  1  do  not. 

8  Q      Thanks.    That's  fine. 
I  would  like  to  show  you  Exhibit 

Number  6877. 

(Exhibit  6877  identified.) 
BY  MR.  O'CALLAGHAN: 

Q      That  is  a  one-page  document  on  Department 
of  Treasury  stationery  dated  July  23,  1994  by  hand. 
It  says  "Jane  Sherburne,  Esquire,  Office  of  the  White 
House  counsel."   It  is  signed  by  Stephen  J.  McHale. 
I  would  like  you  to  take  a  moment  to  review 
it.    I  will  direct  you  specifically  to  portions  of 
the  letter  which  I  will  ask  you  questions  about. 
(Witness  examined  the  document.) 

A      Okay. 

Q      Have  you  ever  seen  Exhibit  6877  before? 

152" 

A      Yes,  I  have. 

Q      When  did  you  first  see  it? 

A      I  don't  remember  specifically  the  date,  but 
it  would  have  been  subsequent  to  July  23. 

Q      Subsequent  to? 

A      Subsequent  to  July  23. 

Q      In  the  document,  the  first  paragraph  reads 
"enclosed  are  copies  of  the  transcripts  of  all  but 
one  of  the  interviews  conducted  by  the  Treasury 
Inspector  General  as  part  of  his  investigation  into 
contacts  between  Treasury  and  White  House  officials 
concerning  Madison  Guaranty.    We  have  not  yet 
received  the  transcript  of  the  interview  of 
Mr.  McLarty." 

Are  the  transcripts  that  are  being  referred 
to  the  depositions  that  were  conducted  by  your  office 
in  connection  with  the  investigation  of  White 
House/Treasury  contacts? 

A      That's  correct. 

Q      Were  you  aware  that  transcripts  were  being 
sent  to  the  White  House  on  July  23rd? 

A      Yes,  I  was. 


1054 


153 

1  Q      Were  transcripts  in  fact  delivered  to  the 

2  White  House  on  July  23rd? 

3  A      Yes,  they  were. 

4  Q      How  did  you  come  to  know  that  transcripts 

5  were  delivered  to  the  White  House  on  July  23rd? 

6  A      Well,  I  became  aware  on  Saturday,  on  July 

7  23rd,  that  a  request  had  been  made  from  Mr.  Cutler 

8  that  he  receive  copies  of  our  transcripts. 

9  Q      Was  it  a  request  for  redacted  or  unredacted 

1 0  transcripts? 

11  A      I  don't  believe  the  request  stipulated 

12  whether  they  would  be  redacted  or  unredacted. 

13  Q      Which  were  provided  to  the  White  House? 

14  A      Unredacted. 

15  Q      Who  did  Mr.  Cutler  make  the  request  to  for 

16  the  transcripts? 

17  A      His  request  came  through  the  Office  of  the 

18  Secretary. 

19  Q      Who  at  the  Office  of  the  Secretary  was  the 

20  request  made  to? 

21  A      I  don't  know  specifically  who. 

22 Q      Did  anyone  in  the  Office  of  the  Secretary 


1  contact  you  with  respect  to  this  request? 

2  A      I  had  a  conversation  —  well,  I  had  heard 

3  about  the  request  from  Francine  Kemer. 

4  Q      When  did  she  relate  that  to  you? 

5  A      That  was  the  early  afternoon  of  July  23rd. 

6  Q      And  how  did  she  alert  you  to  the  request? 

7  A      By  telephone.   We  had  a  telephone 

8  conversation  in  which  she  mentioned  to  me  that  Lloyd 

9  Cutler  had  made  this  request  and  was  asking  when  we 

10  entered  into  discussion  in  terms  of  whether  or  not  we 

1 1  should  comply  with  the  request. 

12  Q      Did  she  say  who  Lloyd  Cutler  made  the 

13  request  to? 

14  A      She  did  not  specifically  say,  but  she 

15  received  the  —  she  received  notice  of  the  request 

16  from  Steve  McHale. 

17  Q      How  did  Mr.  McHale  advise  her  of  the 

1 8  request? 

19  A      By  telephone. 

20  Q      When  did  that  occur? 

21  A      That  would  have  occurred  sometime  prior  to 

22  1 :00  on  Saturday. 
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Q      Did  she  relate  to  you  the  substance  of  that 
conversation,  or  have  you  since  learned  of  it? 

A      No.    The  only  thing  I  became  aware  of  is 
that  Mr.  Cutler  had  made  the  request. 

Q      And  what  were  the  substance  of  your 
discussions  with  Ms.  Kemer  regarding  this  issue? 

A      Well,  the  substance  centered  around  whether 
or  not  it  was  appropriate  to  release  the 
transcripts. 

Q      How  long  was  that  conversation? 

A      We  were  probably  on  the  phone  maybe  15,  20 
minutes. 

Q      Did  you  reach  any  conclusion? 

A      Yes. 

Q      What  was  the  conclusion? 

A      I  concluded  that  we  not  release  the 
transcripts. 

Q      Did  you  articulate  that  conclusion  to 
Ms.  Kemer? 

A      Yes,  I  did. 

Q      And  what  was  your  rationale  for  coming  to 
that  conclusion? 


A      Well,  it  wasn't  ~  the  request  itself 
wasn't  a  request  that  I  had  kind  of  anticipated. 

Q      It  was  not? 

A      I  did  not  anticipate  that  request. 
Although  there  were  discussions  previously  about 
transcripts,  the  actual  request  itself,  I  didn't 
anticipate  that  that  was  going  to  happen,  but  it 
did.    My  concern  centered  around  the  fact  that  that 
was  the  essence  of  what  we  were  investigating. 

Q      Is  that  why  you  didn't  expect  to  get  the 
request? 

A      That's  correct. 

Q      Were  there  any  other  reasons  you  didn't 
expect  to  get  the  request? 

A      No. 

Q      You  said  there  were  previous  talks  about 
transcripts. 

A      Early  on,  there  were  talks  about  Jane 
Sherburne  wanting  to  see  copies  of  our  transcripts  so 
that  she  could  compare  our  records  of  transcripts 
with  her  records  of  interviews  and  show  any 
inconsistencies  that  existed.   There  had  been  earlier 
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1  conversations  about  transcripts. 

2  Q      Had  that  been  firmly  rejected,  that 

3  request? 

4  A      Yes.    Whether  it  was  firmly  rejected,  I'm 

5  not  sure.   But  no,  there  was  no  transmission  or 

6  communication  of  transcripts  at  that  point  in  time. 

7  This  was  the  first  time  that  an  official 

8  request  for  the  transcripts  had  really  come  to  our 

9  office. 

10  Q      Had  you  heard  of  a  request  in  early  July  of 

1 1  1994  made  to  anyone  at  the  Department  of  Treasury? 

12  A      Not  that  I'm  aware  of 

13  Q      Have  you  ever  heard  that  Mr.  Cutler  made  a 

14  request  to  Secretary  Bentsen  in  or  around  July  5th 

15  for  copies  of  transcripts? 

16  A      I'm  not  aware  of  that  request.   July  5th? 

17  Well,  at  that  point  there  were  no  transcripts. 

18  Q      As  they  were  made  available. 

19  A      I'm  not  aware  that  that  request  had  been 

20  made.   I  was  in  the  aware  of  that. 

21  Q      You  said  you  came  to  the  conclusion  that 

22  the  transcripts  should  not  be  released  because  — 


1  A      That's  correct. 

2  Q      I  don't  want  to  paraphrase.  Your  rationale 

3  was? 

4  A      My  rationale  centered  around,  again,  was 

5  that  an  appropriate  release  of  the  information  and, 

6  and  the  whole  issue  about  communicating  that 

7  information  was  the  same  issue  that  we  were 

8  investigating  in  terms  of  contacts  between  the 

9  Treasury  and  the  White  House. 

10  Q      Did  you  think  it  would  be  inappropriate  to 

1 1  release  the  transcripts? 

12  A      At  that  point  in  time,  I  did.    That's  why  1 

13  decided  not  to. 

14  Q      Were  you  concerned  regarding  just  the 

1 5  contact  or  were  you  concerned  about  the  contents  of 

16  the  transcripts? 

17  A      More  the  contents  of  the  transcripts.   I 

18  won't  say  the  contents.    It  was  more  just  the  idea  of 

19  giving  them  the  transcripts  from  our  investigation. 

20  Q      You  are  aware  there  was  confidential 

21  information  contained  in  the  transcripts;  correct? 

22  A      I  never  made  the  distinction  about  what  was 
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confidential,  because  later  on,  after  we  released  the 
transcripts,  I  learned  of  some  of  the  information 
that  was  in  the  transcripts  that  RTC  viewed  as 
confidential  even  though  the  information  had  been 
made  public,  that  they  considered  that  confidential. 

To  me,  it  was  kind  of  a  —  it  was  a 
technical  aspect  to  the  information  that  was  in  those 
transcripts  that  RTC  considered  confidential,  and  it 
wasn't  until  after  the  release  of  the  transcripts 
that  I  became  aware  of  the  confidentiality  of  this 
information. 

Q      So,  you  had  not  been  advised  previously 
that  there  was  confidential  information? 

A      That's  right. 

Q      Had  you  reviewed  the  transcripts 
previously? 

A      Not  in  total. 

Q      What  kind  of  review  had  you  conducted? 

A      Just  to  kind  of  do  a  cursory  review  in 
terms  of  line  of  questioning  that  had  been  asked  and 
also  in  putting  together  the  final  report  or  in 
putting  together  the  draft  report. 


Q      Of  the  22nd? 

A      On  the  22nd,  right.    I  was  involved  in 
discussions  with  Jim  Cottos  and  Raisa  Cesario  and 
Francine  Kemer  and  myself. 

As  we  were  going  through  that  process,  we 
would  look  through  sections  of  the  transcripts  and 
then  looked  at  those  sections  and  related  it  to  the 
actual  report  of  the  investigation. 

Q      Did  Ms.  Kemer  give  you  her  opinion  as  to 
whether  you  should  release  the  transcripts  on 
Saturday  afternoon? 

A      I  don't  know  if  she  really  opined  on  it  or 
not.    When  I  reached  the  decision  not  to,  she 
agreed. 

Q      You  said  you  spoke  for  15  or  20  minutes. 
What  kind  of  exchange  did  you  have? 

A      I  think  it  was  -  we  got  on  the  phone.    I 
don't  remember  if  I  called  her  or  if  she  called  me. 
We  got  on  the  phone  and  she  mentioned  that  Lloyd 
Cutler  had  requested  copies  of  the  transcripts. 

We  may  have  gotten  into  some  discussions  in 
terms  of  why  it  was  okay  and  maybe  why  it  wasn't 
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1  okay,  and  what  the  perceptions  would  be  if  we  did 

2  release  the  transcripts.   I  guess  in  the  final 

3  analysis,  I  just  felt  uncomfortable  at  that  point  in 

4  time  without  further  thinking  it  through.    I  felt 

5  uncomfortable  about  releasing  the  transcripts. 

6  Q      Did  Ms.  Kemer  express  any  opinion  as  to 

7  whether  she  thought  you  should  release  it  or  not? 

8  A      I'm  sure  that  she  did,  and  I  don't  remember 

9  what  that  opinion  was.    She  could  very  well  have  said 

10  yes,  but  I  don't  remember  what  that  opinion  would 

11  be. 

12  Q      Did  she  communicate  to  you  whether  she  had 

13  spoken  with  anyone  else  who  had  expressed  an  opinion 

14  with  regard  to  the  release  of  the  transcripts? 

15  A      No,  she  did  not. 

16  Q      Let  me  know  if  I  already  asked  this.    Did 

17  she  let  you  know  what  the  contents  of  her  discussion 

18  was  with  Steve  McHale? 

19  A      The  only  part  I  can  remember  is  that  Steve 

20  McHale  had  gotten  in  touch  with  her  to  advise  her 

21  that  the  request  had  been  made. 

22  Q      Was  she  at  home  when  he  called? 


1  A      Yes. 

2  Q      Was  he  at  home? 

3  A      No.    He  was  in  the  office. 

4  Q      Where  was  he? 

5  A      At  main  Treasury. 

6  Q      Who  called  Mr.  McHale? 

7  A      That  I  don't  know. 

8  Q      After  you  finished  your  conversation  with 

9  Ms.  Kemer  early  Saturday  afternoon,  what  happened 

10  then? 

11  A      Well,  1  spent  a  good  part  of  the  afternoon 

12  thinking  about  that  request. 

13  Q      Did  you  consult  with  anybody? 

14  A      No,  I  did  not.    I  anticipated  that  1  may  be 

15  asked  to  reconsider  that  decision. 

16  Q      Yes. 

17  A      I  went  through  kind  of  a  mental  process 

18  that  I  just  —  it  caught  me  by  surprise,  to  begin 

19  with.    1  really  hadn't  thought  this  thing  all  the  way 

20  through.    So,  1  rethought  the  decision  and  some  of 

21  the  factors  that  I  thought  about  were,  one,  that  we 

22  in  fact  had  completed  our  investigation. 
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Q      Had  a  final  report  been  done  by  OGE? 
A      No.    A  final  report  had  not  been  performed 
by  us.    That  was  an  exception  to  the  way  we  normally 
operate.   The  way  we  normally  operate,  Mike,  is  when 
we  do  an  investigation,  we  issue  the  investigation  in 
final  form. 

However,  because  we  were  doing  this  piece 
of  work  for  OGE,  they  were  our  customer,  and  in  order 
to  allow  them  the  opportunity  to  look  at  the 
transcripts  and  in  light  of  our  report  of 
investigation,  I  wanted  to  give  them  the  opportunity 
to  say  there  are  pieces  of  information  in  the 
transcripts  that  need  to  be  included  in  your  report. 

The  only  way  I  came  up  with  that  we  could 
avail  ourselves  of  that  opportunity  is  to  issue  them 
a  draft  report.    If  it  wasn't  for  that  fact,  we  would 
have  issued  that  report  in  final.    1  felt  that  we 
could  avail  of  that  opportunity. 

A  decision  was  made  to  issue  the  report  in 
draft  form.    So,  from  our  standpoint,  our 
investigation  was  completed.   We  had  interviewed 

everybody  with  the  exception  of  one,  we  had 

164 
interviewed  everybody.    We  had  sworn  statements  from 
everybody.   So,  from  that  standpoint,  nothing  could 
be  done  to  the  transcripts,  or  nothing  would  be 
compromised  through  the  release  of  these 
transcripts. 

Secondly,  I  felt  that  Cutler  himself  was 
doing  his  own  investigation  at  the  request  of 
McLarty,  and  he  could  have  interviewed  the  same 
people  that  we  interviewed,  and  in  essence,  gotten 
the  very  same  information  that  we  had  gotten,  all 
right. 

Third,  1  feh  as  though  that,  if  there  was 
a  compromise  anywhere  along  the  way,  that  there  were 
enough  checks  and  balances  in  what  had  already  taken 
place  to  uncover  any  big  discrepancies.   By  checks 
and  balances,  I'm  talking  about  the  fact  that  the 
Independent  Counsel  had  conducted  their  own 
investigation.   The  Senate  was  in  the  process  of 
conducting  their  investigation.    We  had  two  Offices 
of  Inspector  General  doing  the  investigation.   The 
Office  of  Government  Ethics  had  copies  of  all  the 
transcripts.   And  so  they  had  ~  they  played  a  role 
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1  in  the  investigation,  and  then  there  were  hearings 

2  going  on  both  in  the  House  and  the  Senate. 

3  So,  those  are  the  different  things  that  ran 

4  through  my  mind  as  it  applies  to  whether  or  not  ~ 

5  and  then  there  was  no  —  and  then  in  my  way  of 

6  thinking,  there  wasn't  any  information  that  we 

7  surfaced  that  hadn't  already  been  surfaced  in  the 

8  media.   That's  when  we  get  into  the  confidentiality. 

9  Q      You  mentioned  that  any  compromise  that 

10  might  occur.    What  are  you  referring  to? 

1 1  A      Say  that  if  we  gave  the  information  to 

12  Mr.  Cutler  and  information  was  modified.    I  really 

13  don't  know.    Or  he  would  have  communicated  the 

14  information  to  White  House  witnesses. 

15  Q      You  thought  there  were  enough  checks  and 

16  balances  with  all  the  investigations  that  had  gone 

17  on? 

18  A      That's  right.    If  something  had  happened, 

19  that  the  discrepancy  would  have  surfaced  through  one 

20  of  these  checks  and  balances,  that  there  would  have 

21  been  inconsistencies  there  that  would  have  surfaced. 

22  Not  only  that,  but  the  Office  of  Government  Ethics 


1  already  had  all  that  information.   From  the 

2  standpoint  of  what  their  responsibilities  were 

3  regarding  the  investigation,  they  had  it. 

4  Q      Was  there  any  consideration  given  to  the 

5  fact  that  some  of  the  people  who  were  fact  witnesses 

6  of  the  investigation  were  White  House  officials? 

7  A      Well,  I  was  aware  of  the  fact  that  they 

8  were  White  House  officials.   But  I  also  looked  upon 

9  Lloyd  Cutler  as  having  the  responsibility  to  doing 

10  his  own  investigation.    1  almost  thought  of  him  in 

1 1  the  same  context  that  I  would  an  Inspector  General. 

12  If  the  White  House  had  had  an  Inspector 

13  General  in  place,  that  Inspector  General  would  have 

14  been  asked  to  conduct  the  investigation,  just  like  we 

15  did.    That  Inspector  General  would  have  been  an 

16  employee  of  the  White  House  or  an  employee  of  the 

17  Treasury  Department.    If  there  had  been  an  Inspector 

18  General,  then  there  wouldn't  be  any  issue. 

19  Inspectors  General  communicate  information  back  and 

20  forth,  just  like  Jack  Adair  and  1  did.    He  is  an  IG 

21  in  a  separate  agency  in  the  Treasury  Department. 

22  Q      Did  you  consider  the  fact  of  who 
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1  Mr.  Cutler's  client  was  at  the  time? 

2  A      I  was  well  aware  of  who  his  client  was,  as 

3  well  as  I  was  well  aware  of  who  my  client  was. 

4  That's  why  I  felt  as  though  that,  even  in 

5  consideration  of  who  his  client  was,  then  I  factored 

6  in  these  other  checks  and  balances. 

7  So,  what  happened  during  that  day  ~ 

8  Q      This  is  during  the  afternoon? 
A      This  is  during  the  afternoon,  as  I'm  doing 

my  various  chores.   This  is  an  investigation  that  I 
lived  with  for  that  entire  time.    So,  that  afternoon 
I  rethought  that  decision  in  anticipation  that  I  may 
be  asked  to  reconsider  the  decision. 

Q      Did  you  do  that? 

A      No. 

Q      At  any  time  during  the  afternoon  did  you 
change  your  mind  or  reach  a  different  conclusion  than 
you  had  earlier  in  the  day,  if  you  can  identify  a 
time? 

A      I  don't  think  there  was  any  specific  time. 
But  these  were  factors  now  I  felt  as  though  if  1  had 
been  given  that  time  to  think  about  the  first  time  as 
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1  opposed  to  ~  my  gut  reaction  is,  in  investigations, 

2  you  keep  it  close  to  the  vest.   That's  normally  our 

3  immediate  inclination,  is  not  to  disclose.   You  keep 

4  it  all  in  tight.    But  then,  after  thinking  that 

5  through  and  in  terms  of  what  Lloyd  Cutler,  given  what 

6  he  was  given  the  responsibility  for  and  the  fact 

7  that,  if  he  wanted  to,  he  could  have  interviewed  the 

8  RTC  people  and  come  on  over  and  interviewed  the 
Treasury  people,  except  that  in  that  3-1/2-week 
period  of  time,  we  were  continually  trying  to  work 
out  schedules  so  that  we  could  interview  those 
folks.    It  was  tight. 

Q      Did  he  interview  any  people  at  the  White 
House? 

A      I  think  he  did. 

Q      Do  you  know  how  many? 

A      No,  I  do  not  know  who  he  interviewed. 

Q      So,  anyway,  back  to  the  afternoon  of  the 
23rd,  what  happened  next  with  regard  to  the 
transcripts? 

A      I  normally  go  to  church  on  Sunday 
afternoon,  5:00.    I  got  back  at  6:00  and  I  was 
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1  supposed  to  have  dinner  with  my  youngest  son.    So  he 

2  came  over  to  my  place  and  said,  dad,  there  was  a 

3  message  from  Ed  Knight.    A  fellow  by  the  name  of  Ed 

4  Knight  called. 

5  Q      What  time  was  this? 

6  A      This  was  around  quarter  after  6:00. 
7 

8 

9  Q      This  was  after  church  on  Sunday? 

10  A      That's  right.    It  was  around  quarter  after 

1 1  6:00.    My  son  and  I  were  scheduled  to  go  to  dinner 

12  that  night.    So,  when  he  came  over  to  my  place,  he 

13  said  a  fellow  by  the  name  of  Ed  Knight  called. 

14  Q      Where  did  the  call  go  to? 

15  A      Well  ~  I  live  in  a  different  residence 

16  than  my  son  does.   The  call  came  into  my  former 

17  residence. 
18 

19 
20 
21 
22 


170 
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2 

3  When  my  kids 

4  come  home  for  the  summer,  they  stay  at  the  house. 

5  So,  when  the  call  came  --  when  the  call  was 

6  made  that  Ed  Knight  wanted  to  talk  to  me,  the  call 

7  went  to  the  house,  and  it  was  recorded  on  the  Answer 

8  Call. 

9  Q      Is  that  a  machine  or  is  it  ~ 

10  A      Answer  Call  is  not  a  machine.   It  is  like 

1 1  part  --  it  is  part  of  your  phone.    It  is  a  service 

12  that  you  can  order  through  the  phone  company. 

13  Q      So,  the  call  went  to  that  house? 

14  A      That  house. 
15 

16 
17 
18 

19  BY  MR.  O'CALLAGHAN: 

20  Q      The  call  went  over  to  the  house  and  was  on 

21  the  machine  or  the  Answer  Call? 

22  A      Yes. 
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1  Q      What  time  was  the  call  made  to  the  machine? 

2  A      I  don't  know. 

3  Q      What  time  was  it  retrieved  off  the  machine 

4  or  off  the  answer  call? 

5  A      That  1  don't  know,  either.    It  had  to  be 

6  prior  to  6:00. 

7  Q      Why  is  that? 

8  A      Because  my  son  was  aware  of  it  and  he  was 
coming  over  to  my  place.   He  arrived  at  my  place 
around  6:15. 

Q      Did  your  son  retrieve  the  call  off  of  the 
Answer  Call? 

A      Yes. 

Q      How  old  is  he? 

A      He  just  turned  20,  so  back  then  he  was 
probably  around  18. 

Q      Your  son  came  over  around  6:15? 

A      Right. 

Q      And  told  you  that  you  had  received  a 
message  from  Ed  Knight. 

A      Right. 

Q      Who  is  Ed  Knight? 
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1  A      The  Executive  Secretary. 

2  Q      Of  Treasury? 

3  A      Of  Treasury. 

4  Q      Did  Ed  Knight  have  any  role  in  the 

5  investigation? 

6  A      Ed  Knight  ~  it  wasn't  a  real  extensive 

7  role,  but  any  contacts  I  had  with  the  Office  of  the 

8  Secretary  were  basically  with  Ed  Knight.    Those  were 
mainly  informal  kind  of  discussions  in  terms  of  he 
asked  me  how  is  the  investigation  going,  1  said  it  is 
going  fine,  we  are  pretty  much  on  target,  no 
substantive  discussions  with  him. 

Q      Any  talk  about  transcripts  or  drafts  of  the 
report  of  the  investigation  with  him? 

A      Not  with  him,  no. 

Q      So,  we  are  going  through  your  son  is  coming 
over  at  6:15. 

A      Right.    He  told  me  Ed  Knight  called.   So 
then  I  called  the  department  to  get  in  touch  with 
Ed. 

Q      What  number  did  you  call  over  there? 

A      I  called  the  secretary  ~  I'm  sorry.    I 
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1  called  the  departmental  secretary,  the  operator,  the 

2  departmental  operator. 

3  Q      Okay.    That  was  approximately  6:15? 

4  A      6:15,  6:30,  right  in  that  time  frame. 

5  Q      You  made  the  call.    What  happened? 

6  A      Ed  had  already  left. 

7  Q      Who  did  you  speak  with  over  there? 

8  A      Well,  I  initially  spoke  to  the  ~  it  was 

9  the  telephone  operator  at  the  department,  and  she 

10  tried  to  get  in  touch  with  Ed,  and  Ed  had  already 

1 1  gone. 

12  At  that  point  I  don't  remember  if  she  put 

13  me  in  touch  with  Steve  McHale  or  not,  or  1  called 

14  Francine  Kemer,  but  we  ended  up  in  a  three-way 

15  conversation  with  Francine  Kemer,  Steve  McHale  and 

16  myself 

17  Q      What  was  discussed  there? 

18  A      In  that  discussion  I  found  out  why  Ed 

19  Knight  had  called  me,  and  the  reason  Ed  had  called  me 

20  was  to  express  to  me  the  Secretary's  desire  to 

21  release  the  transcripts  to  Lloyd  Cutler. 

22 Q      Did  he  relate  why  the  Secretary  wanted  the 
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1  transcripts  released  to  Lloyd  Cutler? 

2  A      No,  didn't  give  any  reason  why. 

3  Q      How  did  Steve  McHale  know  that  Ed  Knight 

4  had  received  the  call?  Or  the  request  from  the 

5  Secretary? 

6  A      1  can  only  speculate  in  terms  of  how  he 

7  found  out. 

8  Q      Did  you  ever  learn? 

9  A      How  Steve  McHale  found  out? 

10  Q      Yes. 

1 1  A      Can  1  go  off  the  record  for  a  second? 

12  Q      Absolutely. 

13  (Discussion  off  the  record.) 

14  BY  MR.  O'CALLAGHAN: 

15  Q      Do  you  know  how  Steve  McHale  found  out? 

16  A      No,  1  do  not. 

17  Q      You  are  on  the  call  with  McHale  and  Kemer? 

18  A      Right. 

19  Q      How  did  you  get  all  three  on  the  same 

20  line?   Did  you  request  to  have  the  other  two  called 

21  up? 

22  A      I  don't  know  if  it  was  at  my  recommendation 
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1  or  Steve  McHale's  or  Francine  Kemer's.   I  don't 

2  remember  how  I  got  from  putting  a  call  through  to  Ed 

3  Knight,  finding  out  that  Ed  Knight  had  already  left, 

4  and  then  whether  or  not  I  asked  for  Steve  McHale  and 

5  the  Treasury  operator  put  me  through  to  Steve  McHale 

6  and  he  in  turn  called  Francine  and  we  ended  up  with 

7  this  three-way  conversation,  I  don't  know  how  that 

8  transpired. 

9  We  did  have  that  three-way  conversation. 

10  0      How  long  did  that  conversation  last? 

11  A      That  probably  lasted  around  15,  20  minutes, 

12  25  minutes.    It  could  have  lasted  30  minutes. 

13  Q      Between  like  6:30  and  7:00? 

14  A      Yes,  something  like  that. 

15  Q      What  was  the  substance  of  the  discussions 

16  that  occurred  between  the  three  of  you? 

17  A      Again,  we  got  into  the  fact  that  it  was  now 

18  the  Secretary's  desire  to  release  the  transcripts. 

19  We  got  into  some  of  the  deliberations  that  I  went 

20  through.    And  then  to  provide  an  additional 

21  safeguard,  Steve  McHale  ~  and  I  don't  remember  if  he 

22  wrote  the  letter  subsequent  or  had  already  written 
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1  the  letter  ~  but  he  developed  a  letter  going  to  Jane 

2  Sherburne,  basically  laying  out  the  restrictions 

3  under  which  these  transcripts  were  to  be  used. 

4  Q      When  did  he  write  that? 

5  A      He  wrote  that  that  night,  because  the 

6  transcripts  were  delivered  that  night. 

7  Q      But  you  discussed  the  letter  in  the  phone 

8  conversation? 

9  A      Yes. 

10  Q      So  you  talked  about  it  in  ai  perspective 

1 1  manner? 

12  A      Right. 

13  Q      Had  he  already  created  it  when  you  were 

14  talking  about  it? 

15  A      I  don't  remember  if  he  had  already  created 

16  it  and  communicated  it  to  me  at  that  point  in  time. 

17  He  basically  talked  in  teims  of  what  would  be 

18  incorporated  in  the  letter. 

19  Q      What  was  your  reaction? 

20  A      Well,  I  felt  that  that  in  combination  with 

21  some  of  my  own  internal  deliberations  of  that 

22  afternoon,  then  I  felt  as  though  that  we  had  the 
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1  necessary  safeguards  in  place  to  allow  the 

2  communication  of  the  transcripts  to  Lloyd  Cutler. 

3  Q      Were  all  three  of  you  in  agreement  on  this 

4  point? 

5  A      Yes. 

6  Q      Who  made  the  initial  suggestion  regarding 

7  the  language  in  the  letter? 

8  A      That  was  Steve  McHale  who  recommended  that 

9  a  letter  like  this  be  produced. 

10  Q      So,  then  was  anything  else  discussed  during 

1 1  the  conversation? 

12  A      No,  that  was  it. 

13  Q      What  conclusion  had  you  reached  by  the  end 

14  of  the  phone  call? 

15  A      That  it  was  okay  to  release  the  transcripts 

16  to  Lloyd  Cutler. 

17  Q      And  did  you  give  your  okay  to  anybody  at 

18  that  point? 

19  A      I  gave  my  okay  at  that  point. 

20  Q      Did  you  speak  with  anyone  else  that  night 

21  regarding  the  transcripts? 

22  A      No,  I  did  not. 


1  Q      Did  you  get  a  call  back  from  Ed  Knight  at 

2  any  time  that  evening? 

3  A      No,  I  did  not. 

4  Q      What  did  Steve  McHale  do  after  your 

5  conversation? 

6  A      I  think  Steve  wrote  up,  finalized  the 

7  letter.   I  don't  know  if  he  had  the  letter  already 

8  drafted  out.    But  he  completed  the  letter,  signed  it 

9  and  delivered  the  transcripts. 

10  Q      How  did  Steve  McHale  get  the  transcripts? 

1 1  A      Well,  they  had  copies  of  the  transcripts  in 

12  their  office. 

13  0      When  were  they  first  delivered  to  their 

14  office? 

15  A      I  don't  know. 

16  Q      Did  you  ever  give  explicit  approval  for 

17  delivery  of  transcripts  to  their  office? 

18  A      I  never  objected  to  it. 

19  Q      Earlier  we  saw  a  July  18th  E-mail. 

20  A      Right. 

21  Q      Do  you  know  if  transcripts  were  delivered 

22  any  time  before  July  18th? 
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1  A      They  were  not. 

2  Q      Are  you  aware  of  any  other  subsequent 

3  delivery  of  transcripts  other  than  July  18th? 

4  A      No,  I'm  not  aware  of—  if  you  are  talking 

5  about  subsequent  to  the  1 8th? 

6  Q      Correct. 

7  A      Because  as  of  the  18th,  we  were  still 

8  interviewing  witnesses. 
Q      Were  transcripts  delivered  to  the  General 

Counsel's  office  as  they  became  available? 

A      Starting  with  the  18th? 

Q      Yes,  correct. 

A      Yes. 

Q      Who  delivered  the  transcripts  to  the 
General  Counsel  as  they  became  available? 

A      That  would  have  been  Francine  Kemer. 

Q      You  felt  confident  that  enough  safeguards 
had  been  created  through  the  sending  of  the  letter 
with  the  documents? 

A      Right. 

Q      So,  Mr.  McHale  had  the  documents  near  him 

in  the  General  Counsel's  office;  is  that  correct,  the 

180 

1  transcripts? 

2  A  Right. 

3  Q  They  had  their  own  copies? 

4  A  Right. 

5  Q  Did  he  have  to  request  any  copies  from 

6  anyone  at  Inspector  General's  office? 

7  A      Not  to  my  knowledge. 

8  Q      How  were  the  transcripts  delivered  over  to 
the  White  House? 

A      To  the  best  of  my  knowledge,  he  delivered 
them  himself 

Q      What  time  did  he  deliver  them? 

A      I  don't  know.    When  we  concluded  our 
conversation,  the  impression  I  got,  he  was  going  to 
deliver  them  that  night. 

Q      Did  he  say  who  he  was  going  to  deliver  them 
to? 

A      No,  he  did  not. 

Q      Have  you  learned  who  he  delivered  them  to? 

A      No,  I  have  not. 

Q      The  letter  of  July  23rd,  which  is  Bates 
stamped  6877,  was  delivered  to  Jane  Sherburne.   Did 
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1  Mr.  McHale  indicate  or  anybody  indicate  that  she  was 

2  working  the  night  of  July  23rd  at  the  White  House? 

3  A      I  don't  remember. 

4  Q      Did  you  have  any  reservations  about  the 

5  delivery  of  transcripts  to  the  Office  of  General 

6  Counsel  previous  to  the  conclusion  of  the 

7  investigation? 

8  A      The  delivery  of  the  transcripts  to  the 

9  White  House? 

10  Q      General  Counsel  of  Treasury. 

1 1  A      Delivery  of  the  transcripts  to  --  did  I 

12  have  any  reservations  about  it? 

13  Q      Correct.    I  know  you  discussed 

14  Mr.  Schmalzbach's  reasoning  for  requesting  them  but 

15  whether  you  had  any  misgivings  about  handing  over  the 

16  unredacted  transcripts  to  the  General  Counsel's 

17  office  starting  on  the  18th. 

18  A      No,  1  didn't  have  any  misgivings  about  it. 

19  Q      The  reason  1  ask  the  question  is  you  also 

20  testified  that  on  Saturday  the  23rd,  one  of  the 

21  reservations  you  had  about  giving  the  transcripts  to 

22  the  White  House,  because  you  mentioned  that  was  the 
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1  type  of  thing  you  were  looking  at,  and  1  was 

2  wondering  if  you  considered  when  you  handed  over  the 

3  transcripts  to  the  General  Counsel's  office  whether 

4  there  was  a  consideration  given  to  the  fact  that  some 

5  of  the  people  who  were  being  interviewed  and  looked 

6  at  and  the  conduct  you  were  looking  at  was  contacts 

7  made  by  Treasury  officials  and  whether  you  had 

8  reservation  about  giving  the  transcripts  to  the 

9  Office  of  General  Counsel. 

10  A      No  reservations  other  than  reservations 

1 1  that  I  would  have  whenever  you  provide  information. 

12  I  felt  that  they  would  not  use  those  transcripts  in 

13  an  improper  manner. 

14  Q      Did  anyone  at  the  OIG  Treasury  protest  the 

1 5  giving  of  the  transcripts  to  the  Office  of  General 

16  Counsel  at  any  time? 

17  A      1  don't  remember  a  protest.    Maybe  they 

18  raised  the  question  as  it  applies  to  it.    But  I'm  not 

19  knowledgeable  in  terms  of  whether  or  not  there  was  a 

20  real  strong  protest. 

21  Q      Do  you  recall  who  might  have  raised  a 

22  question  about  it? 
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1  Alfa  question  was  raised,  it  would  have 

2  come  out  of  our  investigative  office. 

3  Q      And  from  whom? 

4  A      Probably  Jim  Cottos. 

5  Q      Did  anyone  raise  objections  to  the  OIG  at 

6  Treasury  regarding  the  handing  over  to  the  White 

7  House  of  transcripts  on  the  23rd? 

8  A      1  had  not  heard  an  objection  about  it.    1 

9  explained  the  circumstances  under  which  1  agreed  to 

10  do  that. 

1 1  The  first  real  objection  that  I  really 

12  heard  about  it  was  from  RTC  to  the  General  Counsel. 

13  Q      Had  you  consulted  with  them  before  you 

14  turned  over  the  transcripts? 

15  A      No,  I  did  not.    In  hindsight  -- 

16  Q      Should  you  have  consulted  with  them? 

17  A      I  should  have  done  that. 

18  Q      With  regard  to  handing  over  the  transcripts 

19  to  the  General  Counsel,  did  you  consult  with  RTC 

20  before  you  did  that? 

21  A      I  don't  believe  we  consulted  with  them.    I 

22  think  they  were  aware  of  it. 
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1  Q      Who  would  have  been  aware  of  it  over  there? 

2  A      I  think  the  office,  whether  it  was  Jack 

3  Adair,  Pat  Black,  the  investigators.    It  was  no 

4  secret  that  we  had  done  that. 

5  Q      I  would  like  to  read  the  beginning  of  the 

6  second  paragraph  of  the  July  23rd  letter.    "As  we 

7  discussed,  these  transcripts  are  being  provided  to 

8  you  solely  to  assist  you  in  the  preparation  of 

9  Mr.  Cutler's  testimony  before  the  House  and  Senate 

10  Banking  Committee  hearings.   You  agreed  the 

1 1  transcripts  we  provided  to  you  with  this  letter  will 

12  not  be  disclosed  publicly  or  shown  to  individuals, 

13  other  than  to  Mr.  Cutler,  who  may  be  called  as 

14  witnesses  by  the  committee  until  such  time  as  we 

15  advise  you  that  this  restriction  is  no  longer 

16  necessary.   I'm  assuming  you  agreed  not  to  disclose 

17  these  transcripts  to  counsel.   Please  let  me  know  if 

18  our  understanding  of  our  agreement  is  not  correct." 

19  Do  you  know  if  Mr.  McHale  was  ever  notified 

20  that  the  understanding  in  the  agreement  was  not 

21  correct? 

22  A      No. 
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1  Q      Was  this  agreement  complied  to  by  the  White 

2  House? 

3  A      To  the  best  of  my  knowledge,  it  was. 

4  Q      Have  you  ever  heard  that  it  wasn't? 

5  A      I  never  heard  that  it  wasn't. 

6  MS.  VASSAR:    Can  we  confer  for  a  moment? 

7  MR.  O'CALLAGHAN:    Let's  go  off  the  record. 

8  (Recess.) 

9  BY  MR.  O'CALLAGHAN: 

10  Q      Before  we  went  off  the  record,  Mr.  Cesca, 

1 1  we  were  discussing  document  6877  which  is  before  you, 

12  the  July  23rd  letter  from  Steve  McHale  to  Jane 

13  Sherburne.   I  asked  you  if  you  had  known  that  the 

14  terms  of  the  agreement  that  are  outlined  in  that 

15  letter  had  been  violated  by  the  White  House,  and  you 

16  said  no;  is  that  correct? 

17  A      That's  correct. 

18  Q      I  would  like  to  show  you  what  I  have  marked 

19  as  RC-2,  a  three-page  document  regarding  a  news  story 

20  pulled  from  the  Associated  Press,  May  5,  1995. 

21  (Exhibit  RC-2  identified.) 

22 BY  MR.  O'CALLAGHAN: 
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1  Q      I  would  like  to  draw  your  attention  to  the 

2  report  there  that  says  "Former  White  House  Counsel 

3  Lloyd  Cutler  acknowledged  this  week  that  the 

4  depositions  were  used  to  identify  discrepancies  in 

5  the  recollections  of  Presidential  aides  before  the 

6  Congressional  hearings.   White  House  lawyers  would 

7  then  'confront'  the  aides  with  information  they  had 

8  obtained  from  the  depositions  without  revealing  the 

9  sources,  he  told  the  Associated  Press.    'If  we  found 

10  inconsistencies,  we  would  go  back  to  the  White  House 

1 1  officials  and  go  back  over  testimony  they  gave  us' 

12  Cutler  explained,  'and  then  we  would  say  we  have 

13  heard  other  reports.    I  think  it  was  perfectly 

14  appropriate  to  say  that  this  was  your  testimony  to 

15  us,  there  is  conflicting  testimony,  are  you  sure 

16  that's  what  you  said,'  Cutler  said." 

17  Had  you  ever  heard  this  report  before? 

18  (Witness  examined  the  document.) 

19  A      No,  I  had  not. 

20  Q      If  that  is,  in  fact,  what  happened,  would 

21  you  consider  that  to  be  a  violation  of  the  agreement 

22  with  regard  to  sharing  of  transcripts? 
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A      I  would  think  so.    I  think  our  agreement 
was  very  specific  in  terms  of  what  use  could  be  made 
of  the  transcripts.    It  seems  this  went  beyond  what 
our  agreement  was. 

Q      Had  Secretary  Bentsen  and  Mr.  Cutler  ever 
discussed  the  agreement  with  regard  to  sharing  of 
transcripts  before  July  23rd? 

A      No. 

Q      I  would  like  to  direct  your  attention  to 
the  second  page  of  the  news  article,  which  has  a 
quote  from  Mr.  Bentsen,  which  is  "I  also  said  to  him 
(Cutler)  I  want  to  be  sure  that  this  is  not  shared 
with  the  witnesses,  that  this  is  for  your  office  and 
your  staff,  and  he  assured  me  that  this  is  the  way  it 
would  be  handled,  Bentsen  testified." 

Had  you  heard  that  testimony  before? 

A      I  don't  recall  having  heard  it.    When  they 
say  "Bentsen  testified,"  he  testified  before  the 
committee.   I  believe  that's  what  it  is  referring  to, 
that  summer's  Whitewater  hearings.   I  listened  to  the 
testimony  and  I  may  have  heard  it.    I  don't  remember 

that  specific  passage.   I  could  have  heard  it,  but  I 
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don't  remember  hearing  it  at  this  point. 

Q      You  don't  have  any  knowledge  of  any  kind  of 
agreement  that  was  entered  into  by  Secretary  Bentsen 
and  Lloyd  Cutler? 

A      No.    The  only  ~  not  unless  the  Secretary 
is  referring  to  this  agreement  here.   What  I  pointed 
to  was  Exhibit  6877. 

Q      Was  Exhibit  6877  shown  to  anyone  else  at 
the  Department  of  Treasury,  other  than  Steve  McHale, 
before  it  was  sent  out? 

A      I'm  not  aware  that  it  was. 

Q      Did  you  seek  anyone's  approval  of  the  terms 
of  that  letter  before  it  was  sent  out? 

A      No,  I  did  not. 

Q      Did  Mr.  McHale  tell  you  it  was  his  idea  to 
craft  an  agreement  of  this  nature? 

A      The  impression  I  got  was  that  it  was  his 
recommendation,  as  we  were  talking,  that  we  draft 
that  letter,  and  I  felt  that  that  was  an  additional 
assurance  that  the  transcripts  would  only  be  used  for 
the  purposes  of  preparing  Mr.  Cutler  for  his 
testimony. 
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1  Q      Did  Mr.  McHale  tell  you  that  he  had 

2  discussions  with  people  at  the  White  House  about  an 

3  agreement  with  regard  to  how  the  infonnation  would  be 

4  used  in  the  transcripts? 

5  A      I  don't  remember  him  discussing  that  with 

6  me. 

7  Q      Did  you  have  any  thoughts  about  whether,  if 

8  the  White  House  didn't  agree  to  the  terms,  that  you 

9  wouldn't  hand  over  the  transcripts? 

10  A      If  they  did  not  agree  with  the  terms? 

1 1  Q      Correct. 

12  A      No,  we  did  not. 

13  Q      Do  you  know  if  they  ever  explicitly  agreed 

14  to  the  terms? 

15  A      No,  1  do  not. 

16  Q      Did  Mr.  McHale  ever  relate  to  you  the 

17  contents  of  a  discussion  he  had  with  Jane  Sherburne 

18  on  July  23rd  with  regard  to  any  agreement? 

19  A      1  don't  recall. 

20  Q      Did  you  ever  learn  that  Mr.  McHale 

21  negotiated  with  Jane  Sherburne  for  the  terms  of  the 

22  agreement  that  are  contained  in  the  letter,  6877? 
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1  A      My  understanding  is  that  that  is  Steve 

2  McHale's  writing,  that  he  developed  that  on  his  own. 

3  Q      Because,  in  the  beginning  of  the  second 

4  paragraph,  it  begins  "as  we  discussed,"   1  was 

5  inquiring  as  to  whether  you  had  heard  they  had 

6  discussions. 

7  A      I'm  not  aware  of  the  full  extent  of  their 

8  discussions.    According  to  this,  they  did  discuss 

9  providing  the  transcripts.    Whether  or  not  they 

10  discussed  any  restrictions  as  it  applies  to  those 

1 1  transcripts,  I'm  not  aware  that  that  discussion  took 

12  place. 

13  Q      Did  Mr.  Schmalzbach  have  any  role  in  the 

14  transmittal  of  the  transcripts  on  July  23rd? 

15  A      Not  to  my  knowledge. 

16  Q      You  didn't  have  any  contact  with  him? 

17  A      No,  I  did  not. 

18  Q      You  didn't  hear  he  was  involved  in  any  way? 

19  A      No,  I  did  not. 

20  Q      What  is  Mr.  Schmalzbach' s  professional 

21  relationship  with  regard  to  Mr.  Knight  in  the 

22  hierarchy  of  the  Treasury? 


1073 

191 

1  A      At  that  point  in  time,  Mr.  Schmalzbach  as 

2  the  Assistant  General  Counsel  reported  to  the  General 

3  Counsel,  which  was  Jean  Hanson. 

4  Ed  Knight,  as  Exec  Sec,  reported  to  the 

5  Secretary.   So,  Ed  Knight  does  not  have  supervisory 

6  or  oversight  responsibility  regarding  Ken 

7  Schmalzbach.   If  Ed  Knight  is  speaking  for  the 

8  Secretary,  I'm  sure  that  he  could  go  to  Ken 

9  Schmalzbach  and  talk  to  him  about  things.    But  he  was 

10  not  in  the  supervisory  chain  for  Ken  Schmalzbach.   He 

1 1  is  now. 
Q      I  would  like  to  show  you  what  has  been 

marked  as  Exhibit  --  or  a  document  with  Bates  stamp 
011735,  011736. 

(Exhibit  01 1735  through  01 1736 
identified.) 
BY  MR.  O'CALLAGHAN: 
Q      Take  a  moment  to  review  that.    "Statement 
on  access  to  depositions  by  White  House  Counsel"  is 
the  heading  on  the  first  page  and  then  "statement  on 
access  to  IG  transcripts  by  witnesses." 

(Witness  examined  the  document.) 
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1  I'm  going  to  be  directing  your  attention 

2  specifically  to  a  portion  of  the  second  page.   Take 

3  your  time  and  read  the  whole  thing  if  you'd  feel  more 

4  comfortable. 

5  A      Okay. 

6  Q      Have  you  ever  seen  the  document  Bates 

7  stamped  01 1735,  01136? 

8  A      No,  I  have  not. 
Q      If  you  haven't  seen  it,  then  I  don't  have 

any  questions  on  that. 

I  would  like  to  show  you  a  document  Bates 
stamped  02479  through  02482,  a  four-page  document 
with  a  cover  page,  a  fax  cover  page  dated  7/25/94  to 
Clark  Blight  from  Jim  Cottos. 

(Exhibit  02479  through  02482  identified.) 
BY  MR.  O'CALLAGHAN: 
Q      I  want  you  to  take  a  look  at  that  and  let 
me  know  when  you  have  had  a  chance  to  review  it. 
(Witness  examined  the  document.) 
I  will  probably  be  asking  you  some 
questions  regarding  the  specifics. 

A      So,  you  are  going  to  be  asking  me  some 
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1  specific  questions  regarding  the  text? 

2  Q      1  don't  intend  to.    Make  sure  you  are 

3  confident  you  have  been  able  to  review  it. 

4  A      I  think  -- 

5  Q      Have  you  ever  seen  this  document  before? 

6  A      I  have  a  faint  recollection  that  I  might 

7  have. 

8  Q      On  the  first  page  on  the  fax  cover  page, 

9  the  very  first  ~  on  the  cover  page  for  the  fax.    It 

10  has  a  big  special  agent  Treasury  Department  shield  on 

1 1  the  front. 

12  A      Yes. 

13  Q      In  the  comments,  special  instruction 

14  section,  the  text  reads  "questions  and  suggested 

15  changes  to  our  report  by  the  Secretary's  review 

16  team." 

17  A      Yes. 

18  Q      "Review  team  to  be  discussed  tomorrow."   Do 

19  you  know  what  is  referred  to  as  "Secretary's  review 

20  team"? 

21  A      I  don't  know  who  would  have  made  up  his  ~ 

22  I  don't  know  specifically  who  would  have  made  up  that 
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1  review  team. 

2  Q      Do  you  know  generally  what  it  refers  to? 

3  A      Yes. 

4  Q      What  is  that? 

5  A      It  would  be  the  Office  of  the  Assistant 

6  General  Counsel  for  Administration. 

7  Q      So  that's  the  entire  office? 

8  A      That  would  be  Steve  McHale,  Ken 

9  Schmalzbach,  that  group. 

10  Q      If  your  recollection  is  refreshed  at  any 

1 1  time  about  who  might  have  been  on  that  team,  at  any 

12  time  during  the  deposition,  just  let  me  know. 

13  A      Okay. 

14  Q      With  regard  to  the  documents  attached  to 

1 5  the  cover  page,  do  you  recognize  that  document, 

16  02480? 

17  A      I  vaguely  remember  seeing  it. 

1 8  Q      What  does  that  represent? 

19  A      Okay.    I  think  what  it  represents  is  the 

20  draft  report  that  we  had  issued,  that,  in  looking  at 

21  the  draft  report,  this  review  team  had  some 

22  recommendations  to  us  that  they  felt  would  contribute 
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to  our  final  report. 

Q      When  was  the  review  team  provided  copies  of 
the  draft  report? 

A  It  would  have  been  after  —  it  could  have 
either  been  July  22nd  or  shortly  thereafter,  because 
I  had  sent  copies  of  the  draft  report  to  OGE  and  to 
the  Secretary's  office,  and  probably  the  Secretary's 
office  would  have  delivered  a  copy  of  the  report  to 
the  General's  Counsel  people. 

Q      Did  anyone  raise  any  objection  to  the  — 
the  Office  of  the  Deputy  Assistant  General  Counsel? 

A      The  Assistant  General  Counsel  for 
Administration. 

Q      I  need  to  write  that  down.    I  will  never 
remember  it.    When  you  released  copies  of  the  draft 
report  to  the  Office  of  the  Assistant  General  Counsel 
for  Administration  ~ 

MR.  PORTNOY:    That's  not  what  he  said. 
THE  WITNESS:    I  gave  a  copy  of  the  draft 
report  to  Ed  Knight. 

BY  MR.  O'CALLAGHAN: 

Q      What  office  is  Ed  Knight  with? 
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A      He  is  the  Executive  Secretary. 

Q      Then  did  Mr.  Knight  give  the  report,  in 
turn,  to  somebody  else? 

A      I  think  that's  the  way  it  would  have  gone. 
He  would  have  sent  a  copy  of  it  to  the  Assistant 
General  Counsel. 

Q      What  was  the  purpose  of  providing  a  copy  of 
the  report  to  Mr.  Knight? 

A      Well,  we  had  given  a  copy  of  the  draft 
report  to  the  Office  of  Government  Ethics.   They  were 
one  of  our  clients.   And  also  the  Secretary  was  our 
client.   So,  in  the  decision  to  issue  the  draft 
report,  we  felt  it  was  also  important  to  give  the 
Secretary  a  copy  of  the  draft  report  so  that  he  could 
have  the  opportunity  to  take  a  look  at  what  we  had 
included  in  our  draft  report. 

Q  And  why  was  the  report,  in  turn,  provided 
to  the  Assistant  General  Counsel  for  Administration 
by  Mr.  Knight? 

A      Well,  because,  again,  they  were  responsible 
for  preparing  the  Secretary  for  testifying,  and  if 
there  was  ethical  wrongdoing,  that  would  have  been 
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1  determined  by  the  Office  of  Government  Ethics.    It 

2  could  have  been  they  were  the  office  responsible  for 

3  assisting  the  Secretary  in  determining  what  kind  of 

4  administrative  action  needed  to  be  taken. 

5  Q      Did  they  have  any  contact  with  the  Office 

6  of  General  Counsel? 

7  A      The  immediate  Office  of  General  Counsel? 

8  No,  not  during  this  time. 

9  Q      Are  they  under  the  authority  of  the  Office 

10  of  General  Counsel? 

1 1  A      They  are  under  the  authority  of  the  General 

12  Counsel.    But  for  the  purposes  of  this  investigation, 

13  it  is  my  understanding  they  reported  directly  to  the 

14  Office  of  the  Secretary. 

15  Q      And  how  did  you  come  to  that  understanding? 

16  A      It  was  something  that  I  was  informed  of 

17  Q      And  who  informed  you  of  it? 

18  A      I  don't  remember  specifically  who,  except  I 

19  remember  that  being  mentioned. 

20  Q      Have  you  ever  heard  that  the  Assistant 

21  General  Counsel  for  Administration's  office  had  any 

22  contact  with  the  Office  of  General  Counsel  at  any 
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1  time  during  the  investigation  with  regard  to 

2  transcripts  or  draft  reports? 

3  A      Not  to  my  knowledge. 

4  Q      What  office  does  Mr.  Schmalzbach  run  at 

5  that  time? 

6  A      The  Assistant  General  Counsel  for 

7  Administration. 

8  Q      So,  that  was  his  offices  that  were 

9  receiving  transcripts? 

10  A      Yes. 

11  Q      I  would  like  to  show  you  a  document  Bates 

12  stamped  01 1803  and  ask  you  if  you  recognize  the 

13  handwriting  there. 

14  (Exhibit  011803  identified.) 

15  THE  WITNESS:    If  I  recognize  the 

16  handwriting? 

17  BY  MR.  O'CALLAGHAN: 

18  Q      Yes. 

19  A      No,  I  do  not. 

20  Q      1  show  you  a  document  Bates  stamped  363,  a 

21  one-page  document. 

22  (Exhibit  363  identified.) 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      It  appears  to  be  an  E-mail,  but  there  is  no 

3  heading  on  it  or  date.   The  department  is  counsel. 

4  Telephone  202-622-2090,  to  James  Cottos,  cc  Robert 

5  Cesca;  subject  re:    Written  questions  from  Senator 

6  Bond,  re:    Madison.    "As  we  discussed  on  the  phone, 

7  I'm  not  aware  of  any  White  House  violation  of  the 

8  department's  agreement.   Sorry  if  there  is  any 
confusion  on  that  point.    Francine." 

Do  you  recall  seeing  this  document? 
A      I  don't  recall  seeing  the  document,  but 
again,  if  I  am  cc'd  on  it,  the  chances  are  that  I 
did. 

Q      Do  you  recall  being  alerted  that  the  White 
House  might  have  violated  the  department's  agreement? 
A      No,  I  am  not. 

Q      When  I  refer  to  the  agreement,  the 
agreement  that  was  contained  in  the  July  23,  1994 
letter  Bates  stamped  6877. 

A      Right.    I'm  not  aware  that  agreement  was 
ever  violated. 

Q      Did  anyone  ever  report  to  you  that  it  was? 
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1  A      No. 

2  Q      Other  than  what  might  have  been  reported  in 

3  the  E-mail  I  just  showed  you.    Take  another  look  at 

4  it. 

5  A      1  did.    I'm  just  looking  for  a  date, 

6  because  it  says  written  questions  from  Senator  bond 

7  regarding  Madison.    I  think  that  was  subsequent  to 

8  the  holding  of  the  hearings. 
Q      Did  you  ever  hear  the  agreement  was 

violated  at  any  time  was  the  question? 

A      No. 

Q      Take  another  look  at  that  document  363. 
Does  that  indicate  to  you  that  that  is  a  heads-up 
that  the  agreement  was  violated  by  the  White  House  or 
that  there  might  have  been  a  report  of  that? 

A      It  seems  as  though  there  may  have  been  a 
reference  that  there  was  a  violation  and  it  created 
this  confusion.    So,  I  mean,  you  get  the  impression 
that  there  may  have  been  a  violation,  and  then 
this  ~  I  guess  you  had  to  get  what  prompted  this 
response. 

Q      Did  you  ever  have  any  discussions  regarding 
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1  potential  violations  of  tlie  agreement,  1  guess  is 

2  what  I  really  want  the  know. 

3  A      I  was  never  aware  that  there  was  any 

4  violation.    I  was  particularly  sensitive  about  that 

5  because  of  the  controversy  surrounding  the  release  of 

6  the  document.    Even  through  the  course  of  the 

7  hearings,  I  was  concerned  about  whether  or  not 

8  anything  would  surface  that  would  indicate  that  there 

9  was  a  violation  of  this  particular  agreement,  and 

10  through  that  entire  process,  1  was  never  aware. 

1 1  1  was  never  aware  that  there  was  any 

12  violation,  okay,  but  there  was  a  lot  of  discussion  in 

13  terms  of  whether  or  not  that  was  an  appropriate 

14  release  of  the  documents. 

15  Q      Did  anyone  at  RTC  ever  express  displeasure 

16  to  you  about  the  release  of  the  transcripts  to  the 

17  White  House? 

18  A      Yes. 

19  Q      Who  did  that? 

20  A      That  was  Ellen  Kulka. 

21  Q      When  did  that  occur?   If  it  is  more  than 

22  once,  let  me  know. 
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1  A      1  believe  it  was  July  28th,  when  we  were  in 

2  the  process  of  going  from  draft  to  final  report,  and 

3  Ellen  Kulka  came  into  a  meeting.    We  had  a  meeting 

4  with  her  and  members  of  her  staff,  along  with  RTC  IG 

5  folks  and  representatives  from  our  office.   That's 

6  when  1  became  more  aware  of  this  idea  of  confidential 

7  information. 

8  Q      It  was  brought  to  your  attention? 

9  A      It  was  brought  to  my  attention  in  terms  of 

10  this  idea  that  --  not  an  idea. 

1 1  The  fact  is  they  were  upset  over  my  release 

12  of  the  information  because,  even  though  the 

13  information  had  been  made  public  regarding  the 

14  criminal  referrals  that  had  appeared  in  the  press,  it 

15  had  never  been  confirmed  by  RTC.    By  virtue  of  the 

16  fact  that  this  information  was  included  in 

17  transcripts  of  interviews  of  RTC  officials  was 

18  tantamount  to  an  acknowledgment  or  a  confirmation  on 

1 9  the  part  of  RTC  officials  of  these  criminal 

20  referrals. 

21  Q      Was  any  of  the  information  contained  in  any 

22  other  transcripts  other  than  RTC  officials? 
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A      Not  that  I'm  aware  of. 

Q      Okay. 

A      The  whole  idea  is  that  even  though  this 
information  had  been  out  in  the  press  and  reported, 
it  was  never  attributable  to  an  RTC  spokesperson. 
That  was  the  distinction. 

Q      They  never  confirmed  the  accuracy  of  it? 

A      That's  right.    Even  though  the  sources  ~ 
basically  the  sources  of  the  information  were  other 
than  RTC  people,  and  so  it  was  that  distinction  that 
she  was  drawing  on,  on  the  information  that  was 
included  in  those  transcripts,  and  it  was  because  of 
that  that  she  voiced  her  displeasure  in  the  release 
of  those  transcripts,  although  I  don't  know  if  going 
to  the  White  House  is  tantamount  to  going  public. 

Q      Did  you  have  any  discussion  with  people  at 
RTC  about  how  it  came  about  that  the  transcripts  were 
delivered  to  the  White  House,  what  happened  on  the 
day  or  evening  of  July  23rd? 

A      I  don't  recollect  precisely  how  it  was 
communicated  to  RTC  IG  people  that  I  released  this 

transcript.    I  don't  know  if  it  was  a  conversation  I 
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had  with  Jack  Adair,  or  it  was  a  conversation  that 
Francine  would  have  had  with  Pat  Black,  or  Jim  Cottos 
with  Clark  Blight  or  Steve  Switzer.    I  don't  know. 
It  wasn't  until  after  I  agreed  to  release  them  that 
they  found  out. 

Q      Was  Francine  Kemer  —  she  was  involved  in 
first  alerting  you  to  the  fact  that  you  might  be 
receiving  a  request  to  turn  over  the  transcripts  to 
the  White  House  on  the  23rd;  is  that  correct? 

A      Right. 

Q      She  also  participated  in  the  phone  call 
with  Steve  McHale  -- 

A      That  night? 

Q      --  that  night. 

A      Right. 

Q      Did  she  have  any  contacts  with  anyone  else 
that  evening  or  that  day  regarding  release  of  the 
transcripts? 

A      Not  to  my  knowledge. 

Q      Is  there  any  possibility  ~  let  me  rephrase 
that.    I  want  to  be  careful  in  how  1  phrase  this 
question. 
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1  Have  you  ever  related  to  anybody  that  you 

2  had  any  conversations  with  Ed  Knight  on  the  evening 

3  of  July  23rd? 

4  A      That  1  specifically  had  a  conversation  with 

5  Ed  Knight  on  the  evening  of  the  23rd? 

6  Q      Correct. 

7  A      No. 

8  Q      Did  you  relate  to  anybody  that  you  had 

9  received  a  phone  message  or  phone  messages  from  Ed 

10  Knight  on  the  23rd  of  July  1994? 

1 1  A      Yes,  I  did. 

12  Q      Who  did  you  relate  that  to? 

13  A      Well,  whenever  --  it  would  have  been  a 

14  large  number  of  people.    I  went  through  this  whole 

15  episode  with  my  senior  staff  after  it  happened  to 

16  give  the  benefit  of  what  transpired,  because  it 

17  appeared  in  the  paper  that  I  released  it.    1  felt  1 

18  owed  them  the  obligation  to  explain  exactly  what 

19  happened.   Then  1  subsequently  did  the  same  thing 

20  with  all  of  our  managers. 

21  So,  in  going  through  that  sequence  of 

22  events,  I  made  mention  of  the  fact  that  Ed  Knight  had 
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1  attempted  to  get  in  touch  with  me  and  we  didn't.    1 

2  would  have  mentioned  the  a  large  number  of  people, 

3  including  the  IG  at  RTC  and  his  staff. 

4  Q      Including  them  as  well? 

5  A      Yes. 

6  Q      Did  you  relate  the  ~  let  me  ask  again. 

7  How  many  phone  calls  did  you  relate  that  you  had 

8  received  fi-om  Ed  Knight? 

9  A      How  many  times  did  I  tell  that  story  about 

10  what  happened? 

1 1  Q      How  many  phone  calls  did  you  receive  on  the 

12  23rd? 

13  A      Just  that  one  phone  call.   That  was  the  one 

14  phone  call  that  was  sent  over  to  the  house  where  1 

15  formerly  lived. 

16  Q      Who  at  RTC  IG  did  you  relate  the  story  to? 

17  You  told  me  who  on  your  senior  staff 

18  A      1  know  I  told  the  story  to  Jack  Adair.    If 

19  I'm  not  mistaken,  Steve  Switzer  would  have  been 

20  included  in  that. 

21  Q      How  about  Clark  Blight? 

22  A      He  could  well  have  been  also. 
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1  Q      Pat  Black? 

2  A      Pat.    I  just  felt  as  though  it  was 

3  important  that  they  understand  the  rationale  behind 

4  what  took  place,  okay.    I  think  most  of  what  had  been 

5  communicated  was  the  fact  that  the  Secretary  of  the 

6  Treasury  had  requested  that  we  release  those 

7  transcripts  to  Lloyd  Cutler. 

8  Q      Did  anyone  at  RTC  IG,  or  for  that  matter 
Treasury  IG  raise  concerns  about  Francine  Kemer's 
role  during  the  conduct  of  the  investigation  into 
White  House/Treasury  contacts? 

A      No,  they  did  not. 

Q      Do  you  recall  if  Pat  Black  ever  had  any 
problems  with  Francine  Kemer's  role?  Did  she  ever 
express  them? 

A      Not  to  me.    Like  I  said,  early  on  that 
issue  came  up.    I  dealt  with  that  issue  and  felt  it 
was  inappropriate  for  Francine  to  be  included,  and  I 
was  never  aware  that,  because  of  the  relationship 
that  Francine  had  as  a  member  of  the  Office  of 
General  Counsel,  that  that  in  any  way  jeopardized  the 

investigation.    Francine  was  very  involved  in  it. 
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1  She  reviewed  the  transcripts.   She  suggested  lines  of 

2  questioning  that  our  investigators  should  pursue.    It 

3  wasn't  as  if  she  was  trying  to  soft-pedal  that. 

4  I  keep  going  back  that  this  was  a  job  that 

5  we  were  doing  for  the  Office  of  Government  Ethics  and 

6  they  were  the  benefactors  of  our  work.    They  were 

7  getting  copies  of  the  transcripts  as  we  were  getting 

8  them. 
Q      You  were  working  together  toward  achieving 

a  single  goal? 

A      That's  right. 

So,  if  there  was  an  appearance  there  that 
somebody  was  kind  of—  that  they  were  undermining 
the  investigation,  I  think  that  it  would  have 
surfaced. 

Q      How  much  contact,  daily  contact  did 
Ms.  Kemer  have  with  the  White  House  during  this  time 
period? 

A      I  don't  have  any  idea.   The  one  thing  I 
want  to  mention  is  that  Ms.  Kemer  did  not 
participate  in  the  actual  interviews. 

Q      In  the  taking  of  the  interviews? 
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1  A      That's  right.    She  did  not  participate  in 

2  that. 

3  Q      Those  were  done  by  agents? 

4  A      That's  right. 

5  Q      Did  Mr.  Schmalzbach  have  any  authority  over 

6  Ms.  Kemer? 

7  A      No. 

8  Q      Do  you  know  what  their  relationship  was 

9  during  the  time  period? 

10  A      It  was  more  as  intermediaries.  She  was 

1 1  liaison  between  our  respective  offices. 

12  Q      So,  she  was  liaison  with  Schmalzbach? 

13  A      Right. 

14  Q      And  did  Schmalzbach  act  as  a  liaison  with 

15  General  Counsel  as  well?   How  did  that  whole 

16  relationship  work?   I'm  talking  in  reference  to  the 

17  investigation  and  collection  of  information. 

18  A      Well,  Ken  Schmalzbach  played  no  role  at  all 

19  in  terms  of  the  conduct  of  our  investigation. 

20  Q      But  he  reviewed  ~  his  group  reviewed  the 

21  report? 

22 A      That's  right.    He  had  a  responsibility  that 
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1  was  distinctive  from  our  responsibility.    We  were  the 

2  fact  gatherers.   We  were  the  investigators.   The 

3  results  of  our  work  were  important  to  what  Ken 

4  Schmalzbach's  responsibility  was. 

5  Q      Did  that  include  reviewing  transcripts  and 

6  drafting  reports? 

7  A      That's  correct. 

8  Q      Please  continue. 

9  A      Okay.    And  then  I  think  any  need  that  we 

10  had  for  information  was  communicated  through  Francine 

1 1  to  Ken  Schmalzbach.  That  is  not  to  say  that  if  we 

12  wanted  to  go  directly  to  Ken  Schmalzbach,  we  could. 

13  It  was  just  that  we  set  up  individuals  who  had 

14  specific  roles  and  we  tried  to  stay  within  the  bounds 

15  of  those  roles. 

16  Q      Who  provided  documents  from  Treasury  to  the 

17  White  House  with  regard  to  the  White  House's 

18  investigation  of  the  contacts?  Would  that  have  been 

19  Schmalzbach? 

20  A      Are  you  talking  about  the  release  of  the 

21  transcripts? 

22  Q      No.    I'm  talking  about  the  White  House 
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1  conducted  their  own  investigation;  is  that  right? 

2  A      Right. 

3  Q      Did  they  receive  documents  from  the 

4  Treasury? 

5  A      I'm  not  certain  about  that. 

6  Q      If  they  were  to  receive  documents  from  the 

7  Treasury  in  connection  with  an  investigation 

8  regarding  ~ 
A      You  are  talking  about  Treasury  documents? 
Q      Yes. 
A      They  would  have  gone  through  Ken 

Schmalzbach. 

Q      Do  you  know  if  they  did? 

A      No,  I  don't. 

Q      Have  you  ever  heard  that  the  transcripts 
were  delivered  to  the  White  House  in  a  "piecemeal" 
fashion  from  Treasury  to  the  White  House  as  they 
became  available? 

A      No.    It  is  my  understanding  they  were  all 
delivered  at  the  same  time. 

Q      Did  you  ever  hear  that  Mr.  Cutler  had  them 
or  that  the  White  House  had  the  transcripts  in  their 
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1  possession  well  in  advance  of  the  two  to  three  days 

2  that  was  reported  on  the  25th? 

3  A      I  never  heard  that.   Now,  when  you  say 

4  transcripts,  what  I  interpret  that  as  means  is  our 

5  transcripts. 

6  Q      The  unredacted  transcripts  that  were  taken 

7  in  connection  with  the  investigation  that  the 

8  Treasury  Office  of  Inspector  General  was  conducting 
in  conjunction  the  RTC  Inspector  General  with  the 
purpose  of  providing  analysis  with  regard  to  the 
proper  or  improper  contacts  between  the  White  House 
and  Treasury. 

A      That's  correct. 
Q      That's  a  mouthful,  I  understand. 
MR.  PORTNOY:    Off  the  record. 
(Discussion  off  the  record.) 
MR.  O'CALLAGHAN:    Let's  go  back  on  the 
record. 

BY  MR.  O'CALLAGHAN: 
Q      Mr.  Cesca,  have  you  ever  heard  that  any 
documents  —  let  me  rephrase  the  question. 

Have  you  ever  learned  that  document 
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1  requests  that  were  made  of  the  Office  of  Inspector 

2  General  in  relation  to  any  Whitewater  investigation 

3  were  not  turned  over  to  the  requesting  persons? 

4  Let  me  be  more  specific.   That  is  kind  of  a 

5  huge,  open  question. 

6  Have  you  ever  heard,  in  connection  with  the 

7  document  requests  from  the  Independent  Counsel's 

8  office,  that  documents  were  not  turned  over  in 

9  connection  with  that  request? 

10  A      Well,  I  know  that  Congressman  Gonzalez  had 

1 1  requested  unredacted  copies  of  the  transcripts,  to 

12  which  Jack  Adair  responded  to  Representative  Gonzalez 

13  indicating  that  because  of  the  privileges  that  were 

14  being  exercised  by  the  counsel  at  RTC,  that  we  could 

15  not  make  available  unredacted  copies.   However,  if 

16  Representative  Gonzalez  was  interested,  he  could  send 

17  some  people  over  to  take  a  look  at  the  unredacted 

18  copies. 

19  Q      Did  he  avail  himself  of  that  opportunity? 

20  A      No,  I  don't  think  he  ever  did.    Because 

21  there  was  so  little  redacted  in  the  final  report  that 

22  pretty  much  you  could  make  out  what  the  redacted 
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1  words  were.   And  the  whole  thing  was  made  public 

2  shortly  thereafter. 

3  Q      Can  someone  in  Treasury's  Office  of  General 

4  Counsel  send  an  E-mail  to  someone  in  the  Treasury 

5  Inspector  General's  office? 

6  A      They  have  that  capability  to. 

7  Q      Was  that  capability  available  March  through 

8  August  1994? 

9  A      Sure. 

10  Q      And  is  that  true  also  for  the  Assistant 

1 1  General  Counsel  for  Administration's  office? 

12  A      Right. 

13  Q      They  are  all  in  the  same  E-mail  system? 

14  A      There  is  a  different  E-mail  system.   There 

15  is  an  E-mail  system  we  have  available  in  the  Office 

16  of  Inspector  General. 

1 7  Q      That  is  specific  to  your  office? 

18  A      Yes.    The  communication  cannot  be  made 

19  through  that  E-mail  system.    There  is  the  EIS  system, 

20  executive  information  system,  through  which 

21  individuals  in  the  department  can  communicate  back 

22  and  forth. 
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Q      That  is  a  larger  network  of  E-mail? 
A      That's  correct. 

MR.  PORTNOY:    Off  the  record. 
(Discussion  off  the  record.) 
MR.  O'CALLAGHAN:    I  will  stop  for  a  few 
minutes  to  review  my  notes.    Let's  go  off  the 
record. 

(Recess.) 

MR.  O'CALLAGHAN:    Back  on  the  record. 
Mr.  Cesca,  at  this  time  I  have  no  further 
questions.   Mr.  Portnoy  will  now  ask  you  a  series  of 
questions.    If  necessary,  I  will  follow  up  if  I  feel 
the  need  and  likewise,  but  hopefully  we  will  be  able 
to  finish  in  a  timely  manner. 

THE  WITNESS:   Thank  you. 

EXAMINATION 
BY  MR.  PORTNOY: 
Q      I  was  going  to  say  good  afternoon,  but  I 
may  say  good  evening. 

For  the  record,  although  you  have  probably 
figured  out  who  I  am  already,  my  name  is  Jim 
Portnoy.    I  represent  the  Democratic  Senators  on  the 


special  committee.   I  will  also  be  asking  you  some 
questions,  just  trying  to  flesh  out  some  of  the 
matters  that  have  been  discussed  earlier. 

When  did  you  join  the  Inspector  General's 
office  at  the  Department  of  Treasury? 

A      In  February  of  1984.    As  I  explained,  I  was 
up  there  on  detail  initially,  and  that  was  ~  that 
started  in  April  of  1983,  and  it  was  a  120-day 
detail.   At  the  conclusion  of  the  detail,  the 
Inspector  General  asked  me  if  I  wouldn't  apply  for 
the  position,  and  I  did  and  I  was  selected.  So,  my 
selection  became  official  in  February  of  1984. 

Q      So,  as  a  practical  matter,  you  have  been  in 
the  office  for  about  11  or  12  years? 

A      That's  correct. 

Q      You  have  seen  a  few  secretaries  come  and 
go? 

A      Yes,  I  have. 

Q      A  few  presidents. 

A      Right. 

Q      Have  you  ever  worked  anywhere  at  the 
Treasury  Department  outside  ~  let  me  start  again. 


216 


1086 

217 

1  Since  your  joining  the  Inspector  General's 

2  office,  have  you  ever  worked  anywhere  at  the  Treasury 

3  Department  outside  the  Inspector  General's  office? 

4  A      No,  1  never  did. 

5  Q      You  are  not  a  political  appointee  of  any 

6  kind,  are  you,  sir? 

7  A      No,  I  am  not. 

8  Q      The  Inspector  General's  office  is  an 

9  independent  office  within  the  Treasury  Department? 

10  A      That's  correct. 

1 1  Q      Could  you  describe  the  nature  of  the 

12  relationship  between  the  Inspector  General's  office 

13  and  the  Treasury  Department,  in  particular  the  ways 

14  the  independence  of  your  office  are  maintained. 

15  MR.  O'CALLAGHAN:    I  will  let  it  go,  Jim.    I 

16  think  it  was  already  asked  and  answered.   If  you 

17  weren't  satisfied  earlier,  please  go  ahead. 

18  MR.  PORTNOY:    Off  the  record. 

19  (Discussion  off  the  record.) 

20  THE  WITNESS:   The  Office  of  Inspector 

21  General,  first  of  all,  became  statutory  in  April  of 

22  1989.    The  statute  that  created  the  office  of 
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1  Inspector  General  basically  established  the 

2  independence  by  which  the  office  would  function,  and 

3  organizationally  ~  I  will  talk  about  organizational 

4  independence  and  operational  independence. 

5  Organizational  independence,  the  Office  of 

6  Inspector  General,  the  Inspector  General  reports  to 

7  the  Secretary  and  Deputy  Secretary,  does  not  report 

8  to  anybody  below  that.   And  also  there  is  a  reporting 

9  responsibility  to  the  Congress. 

10  We  are  operationally  independent  in  that  no 

1 1  one  in  the  department  can  tell  us  basically  what  we 

12  do  and  how  we  go  about  doing  it.    In  addition  to 

13  that,  the  legislation  allowed  us  to  establish  our  own 

14  personnel  office  which  meant  that  we  bring  on  the 

15  people  that  we  think  we  need  to  do  our  job.    We  also 

16  have  our  own  budget  authority.    So  that  means  that  we 

17  have  a  responsibility  for  developing,  for  formulating 

1 8  our  budget  and  for  defending  that  budget  at  the 

19  department,  at  OMB  and  in  the  two  houses  of  Congress. 

20  Q      With  respect  to  you  personally,  sir,  when 

21  you  were  the  highest  ranking  official  in  the  office, 

22  how  was  your  performance  evaluated? 
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A      I  was  given  an  evaluation  of  exceeds  fully 
successful. 

Q      I  wasn't  trying  to  inquire  into  your 
rating.   I  was  inquiring  into  process.   I'm  sorry. 

Off  the  record. 

(Discussion  off  the  record.) 

BY  MR.  PORTNOY: 
Q      As  a  matter  of  process,  sir. 
A      As  a  matter  of  process,  my  evaluation  was 
agreed  to  by  Ed  Knight.    In  other  words,  I  basically 
prepared  a  self-evaluation  and  submitted  it  to  Ed 
Knight  and  he  signed  it  as  the  rater.   There  was  no 
other  person  outside  of  the  Secretary  that  could 
evaluate  me  as  the  rater. 

So,  Ed  Knight  as  Exec  Sec  signed  my 
evaluation  form.    It  is  kind  of  an  awkward  situation, 
because  I  am  a  career  employee,  and  if  there  had  been 
an  Inspector  General  on  board,  then  the  Inspector 
General  would  have  been  responsible  for  my 
evaluation.   An  Inspector  General,  I  don't  believe, 
gets  an  evaluation,  no  formal  evaluation. 

So,  since  there  was  no  Inspector  General 
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and  I  am  a  career  employee,  then  somebody  had  to 
render  my  evaluation.   Not  only  that,  but  I  had  to, 
every  three  years,  anybody  in  the  senior  executive 
service  has  to  be  ~  what's  the  word? 

MS.  VASSAR:    Recertified. 

THE  WITNESS:    Recertified.  You  can't  be 
recertified  unless  you  have  had  an  evaluation. 

What  I  ended  up  doing  was  preparing  my  own 
evaluation,  submitting  it  to  Ed  Knight  and  he  signed 
it  as  the  rater. 

MR.  PORTNOY:    Off  the  record. 

(Discussion  off  the  record.) 

BY  MR.  PORTNOY: 
Q      In  the  time  you  have  been  employed  by  the 
Inspector  General's  office  at  the  Department  of 
Treasury,  has  anyone  from  outside  that  office  ever 
tried  to  influence  your  investigation  of  anything  in 
an  improper  way? 

A      Not  to  influence.   You  have  critics  as  it 
applies  to  your  investigation,  but  nobody  that 
attempted  to  influence  an  investigation. 

Q      Nobody  has  ever  called  you  in  the  midst  of 
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1  an  investigation  and  suggested  that  you  ought  to  go 

2  harder  or  ease  up? 

3  A      Not  to  my  recollection,  Jim. 

4  Q      Speaking  specifically  now  about  Secretary 

5  Bentsen,  has  Secretary  Bentsen  ever  made  any  effort 

6  to  influence  any  of  your  investigations? 

7  A      No,  never. 

8  Q      Has  anybody  on  Secretary  Bentsen 's  staff 

9  ever  made  an  effort  to  influence  your  investigation? 

10  A      This  particular  investigation,  no. 

1 1  Q      Any  investigation. 

12  A      The  only  time,  we  had  a  particular 

13  sensitive  investigation  involving  a  lower  level 

14  employee  who  had  a  lot  of  influence  out  in  the 

15  community,  and  through  that  influence,  attempted  to 

16  provide  ~  because  of  that  influence,  it  provided 

17  interest  on  the  part  of  some  of  the  staff  in  terms  of 

18  what  was  happening  in  the  investigation.   But  in 

19  terms  of  telling  us  that  we  had  to  cease  the 

20  investigation  or  to  try  to  manipulate  the 

21  investigation,  no. 

22 Q      Just  to  try  and  get  a  short  answer  on  the 
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1  record,  has  anybody  on  Secretary  Bentsen 's  staff  ever 

2  tried  to  influence  an  investigation? 

3  A      No. 

4  Q      Mr.  Knight? 

5  A      No. 

6  Q      Has  anybody  in  the  Office  of  General 

7  Counsel  ever  tried  to  influence  an  investigation? 

8  A      No. 

9  Q      Ms.  Hanson? 

10  A      No. 

11  Q      Mr.  Schmalzbach? 

12  A      No. 

13  Q      Mr.  McHale? 

14  A      No. 

15  Q      Nobody  at  all? 

16  A      Nobody. 

17  Q      Are  those  comments  equally  true  with 

1 8  respect  to  the  investigation  we  are  discussing  here 

19  today? 

20  A      That's  correct. 

2 1  Q      Nobody  has  ever  in  any  way  threatened  your 

22  position? 
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1  A      No. 

2  Q      Nobody  has  ever  offered  you  any  kind  of 

3  reward  for  reaching  a  particular  conclusion? 

4  A      No.    Well,  let  me  explain  something  to 

5  you.    We  don't  reach  conclusions  in  our 

6  investigations.    We  produce  the  facts.   Others  arrive 

7  at  conclusions  as  it  applies  to  those  facts. 

8  Q      I  believe  you  testified  earlier  that  your 
office  first  became  involved  in  this  investigation  in 
early  March  of  1994. 

A      That's  when  the  first  request  came  to  us  to 
conduct  an  investigation.   However,  no  investigation 
ever  commenced. 

Q      Could  you  remind  me,  please,  how  you  first 
became  involved. 

A      First  was  I  received  a  phone  call  from 
Congressman  Wolf,  asking  us  if  we  could  conduct  an 
investigation  concerning  the  propriety  of  contacts 
between  the  Treasury  and  the  White  House. 

MR.  O'CALLAGHAN:    Excuse  me.    I  am  not 
trying  to  be  argumentative  or  disruptive,  but  if  the 

questions  have  already  been  asked,  it  would  be 
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1  helpful  if  we  don't  duplicate  the  testimony  over  and 

2  over  again.    I'm  certain  this  question  was  already 

3  asked  and  answered  very  fully. 

4  MR.  PORTNOY:    I'm  -- 

5  MR.  O'CALLAGHAN:    If  you  have  a  specific  -- 

6  MR.  PORTNOY:    I  appreciate  your  concern, 

7  but  I  will  have  to  pursue  this  line  a  little  bit. 

8  MR.  O'CALLAGHAN:    Do  you  agree  with  me  the 

9  question  has  already  been  asked  and  answered? 

10  MR.  PORTNOY:    I'm  afraid  I  don't  agree. 

1 1  BY  MR.  PORTNOY: 
Q  Sir. 
A  Shortly  after  the  request  came  in,  the 

Independent  Counsel  suggested  any  investigation  cease 
and  desist.    Those  were  the  words  I  was  looking  for, 
cease  and  desist. 

Concurrent  with  the  request  I  received  from 
Congressman  Wolf,  Secretary  Bentsen  issued  a  similar 
request  to  the  Office  of  Government  Ethics  to  conduct 
an  investigation  as  to  whether  or  not  there  was  any 
ethical  wrongdoing  regarding  those  contacts. 

Fiske  issued  the  letters  to  cease  and 
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1  desist,  that  means  that  the  start  of  any 

2  investigation  was  not  to  proceed.   The  Office  of 

3  Government  Ethics  in  response  to  Secretary  Bentsen's 

4  request  issued  a  letter  back  to  the  Secretary 

5  advising  the  Secretary  that  they  do  not  perform 

6  investigations  and  that  they  were  going  to  solicit 

7  the  assistance  of  the  Inspector  General  at  the 

8  Treasury  Department,  and  also  the  assistance  of  the 

9  Inspector  General  at  the  Resolution  Trust 

10  Corporation,  to  assist  them  in  fulfilling  Secretary 

1 1  Bentsen's  request. 

12  At  that  point  we  had  a  meeting  with  — 

13  shortly  thereafter  we  had  a  meeting  with  the 

14  representatives  from  the  Office  of  Government  Ethics 

15  in  which  we  laid  out  some  kind  of  general  parameters 

16  in  terms  of  what  would  be  expected  at  the  point  in 

17  time  when  we  would  be  allowed  to  proceed  with  the 

1 8  investigation. 

19  Q      At  that  meeting  or  at  that  approximate 

20  time,  did  anyone  from  Secretary  Bentsen's  office  in 

21  any  way  suggest  any  limits  on  your  investigation? 

22 A      Absolutely  not. 


1  Q      Did  anyone  from  the  Office  of  Government 

2  Ethics  suggest  any  limits? 

3  A      No. 

4  Q      Was  there  anyone  that  you  were  told  not  to 

5  interview? 

6  A      No. 

7  Q      Were  there  any  questions  you  were  told  not 

8  to  ask? 

9  A      No. 

10  Q      Were  there  any  categories  of  violations 

1 1  that  you  were  told  not  to  investigate  within  the 

12  rubric  of  your  mandate? 

13  A      No,  there  were  no  categories  of  violations 

14  that  we  were  told  not  to  investigate.   The  categories 

15  were  those  categories  that  we  should  investigate. 

16  Q      Within  those  categories,  were  there  any 

17  substantive  limitations? 

18  A      No. 

19  Q      Was  there  any  time  limit  placed  on  you 

20  initially  or  were  you  led  to  believe  that  there  was 

21  any  precise  time  limit  when  Secretary  Bentsen  made 

22  his  initial  request  for  assistance? 
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1  A      At  that  point  in  time,  I  don't  believe  that 

2  we  had  that  time  limit.    We  are  talking  about  early 

3  March? 

4  Q      That's  correct. 

5  A      Right. 

6  Q      So  when  you  first  became  involved,  it  was 

7  your  understanding  that  you  had  no  time  limit  on  the 

8  completion  of  your  investigation? 
A      I  will  tell  you  what  causes  me  a  little 

concern. 

MS.  VASSAR:    Do  you  want  us  to  talk? 

THE  WITNESS:    Okay. 

MS.  VASSAR:    Could  you  excuse  us  just  for  a 
second? 

MR.  PORTNOY:    Sure. 

MR.  O'CALLAGHAN:    Sure. 

(Witness  conferred  with  counsel.) 

THE  WITNESS:    The  answer  to  your  question 


IS  no. 


BY  MR.  PORTNOY: 
Q      There  were  no  time  limits  imposed? 
A      Right. 
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1  MR.  O'CALLAGHAN:    Excuse  me.   The  question 

2  was  precise  time  limits;  is  that  correct? 

3  BY  MR.  PORTNOY: 

4  Q      There  were  no  precise  time  limits? 

5  A      Right. 

6  Q      Were  there  any  time  limits  of  any  kind? 

7  A      Not  that  I  recall. 

8  Q      I  believe  you  just  stated  that  the 
investigation  was  put  on  hold  in  deference  to  the 
request  or  preference  stated  by  the  Independent 
Counsel? 

A      That's  correct. 

Q      Do  you  know  whose  idea  it  was  to  defer  to 
the  Independent  Counsel's  preferences? 

A      Well,  OGE  deferred  to  the  Independent 
Counsel's  preferences,  and  we  likewise  deferred  to 
the  Independent  Counsel's  preference. 

Q      Did  anybody  in  the  Department  of  Treasury 
or  the  administration  suggest  to  you  that  your 
investigation  should  be  delayed? 

A      No. 

Q      Describe  for  me,  please,  what  you 
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1  considered  to  be  the  relationship  between  your  office 

2  and  the  Office  of  Government  Ethics. 

3  A      The  Office  of  Government  Ethics  is 

4  responsible  for  rendering  assessments  as  to  whether 

5  or  not  there  are  violations  of  ethics.   They  are  not 

6  an  investigative  body. 

7  Our  responsibility  was  to  develop  the 

8  facts  -- 

9  MR.  O'CALLAGHAN:    I'm  sorry.    I'm  not 

10  trying  to  be  a  pain.   Are  you  referencing  the  time  of 

1 1  the  investigation  or  just  in  general? 

12  BY  MR.  PORTNOY: 

13  Q      At  the  time  of  the  investigation  and  in 

14  connection  with  your  investigation. 

15  A      The  Office  of  Government  Ethics  was 

16  responsible  for  rendering  an  assessment  as  to  whether 

17  or  not  there  were  any  violations  of  standards  of 

18  ethics.   But  since  they  could  not  conduct  an 

19  investigation  as  it  applies  to  the  facts  surrounding 

20  the  contacts  between  Treasury  and  the  White  House, 

21  they  came  to  us  as  the  fact  finders.    And  it  became 

22  our  responsibility  to  do  the  investigation,  develop 
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1  the  facts  and  then  report  to  the  Office  of  Government 

2  Ethics  those  facts. 

3  And  then  taking  those  facts,  it  was  up  to 

4  them  to  analyze  the  facts  and  make  a  determination  as 

5  to  whether  or  not  there  were  any  violations  of 

6  government  ethics. 

7  Q      Did  you  consider  the  Office  of  Government 

8  Ethics  to  be  essentially  your  client? 

9  A      I  considered  them  to  be  our  client,  as  I 

10  did  Secretary  Bentsen. 

1 1  Q      What  about  your  relationship  with  the  RTC 

12  and  their  Inspector  General's  office? 

13  A      I  considered  them  to  be  our  co-partners  in 

14  the  conduct  of  the  investigation. 

15  Q      To  whom  did  you  consider  the  materials  that 

16  you  developed  during  the  course  of  your  investigation 

17  to  belong? 

1 8  A      They  belonged  to  our  office,  to  the  Office 

19  of  Inspector  General. 

20  Q      So,  did  you  view  it  as  your  prerogative  to 

21  make  whatever  use  of  those  materials  that  your  office 

22  saw  fit? 


1093 


231 

A      That's  correct. 

Q      And  to  dispose  of  those  materials  in  any 
way  that  your  office  saw  fit? 

A      Just  like  any  regular  investigation.   We 
conduct  interviews,  we  take  depositions  and  they  all 
become  part  of  the  case  file.    So,  information 
developed  during  the  course  of  the  investigation 
becomes  part  of  the  case  file  as  it  relates  to  that 
investigation. 

Q      Had  you  ever  before  conducted  an 
investigation  in  conjunction  with  another  Inspector 
General's  office? 

A      I  have  never  been  involved  in  an 
investigation  that  included  another  Office  of 
Inspector  General.   I  will  say  that  I  am  not  aware 
that  we  ever  conducted  an  investigation  that  was 
as  —  not  that  the  investigation  was  complicated,  but 
with  so  many  parties  involved,  that  this  was  ~  there 
was  no  cookbook  procedures  in  terms  of  how  to  go 
about  doing  this. 

(Counsel  conferred  with  the  witness.) 
MS.  VASSAR:    Could  I  just  get  a 
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clarification.   Was  your  question  joint 
investigations  with  an  IG  office? 
MR.  PORTNOY:    Yes. 
BY  MR.  PORTNOY: 
Q      My  follow-up,  I  suspect,  addresses  your 
concern. 

Have  you  ever  conducted  an  investigation 
with  another  law  enforcement  agency? 

A      Can  I  just  jump  off  the  record  for  a 
second? 

(Witness  conferred  with  counsel.) 
MS.  VASSAR:    I  don't  mean  to  do  an  inquiry, 
but  since  I'm  pretty  new,  I  don't  know. 
BY  MR.  PORTNOY: 
Q      Have  you  ever  worked  with,  for  example,  the 
FBI? 

A      Not  to  my  recollection. 
Q      Or  perhaps  the  Department  of  Justice? 
A      Well,  there  are  times  when  we  have  had 
other  law  enforcement  bureaus  do  investigations  for 
the  Office  of  Inspector  General  because  of  our 
limited  resources.   But  in  terms  of  working  joint 
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1  investigations  with  other  law  enforcement  bureaus 

2  where  we  have  worked  together,  there  may  be  examples, 

3  but  I  can't  articulate  what  those  examples  might  be. 

4  Q      Has  there  ever  been  another  instance  in 

5  which  your  office  performed  an  investigation  on 

6  behalf  of  another  entity,  as  you  did  in  this  instance 

7  with  the  Office  of  Government  Ethics? 

8  A      Yes.    And  that  would  have  been  for  the 

9  Office  of  Special  Counsel,  which  is  part  of  the  Merit 

10  System  Protection  Board. 

1 1  Q      Did  you  develop  any  investigative  materials 

12  during  the  course  of  that  investigation? 

13  A      Of  that  investigation?  If  we  did  the 

14  investigation,  then  we  developed  investigative 

15  materials. 

16  Q      Notes,  records? 

17  A      That's  correct. 

18  Q      Did  you  consider  those  notes  and  records  to 

19  be  the  property  of  the  Treasury  Inspector  General's 

20  office? 

21  A      That's  correct. 

22 Q      And  it  was  your  prerogative  to  retain  or 
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1  dispose  of  those  materials? 

2  A      That's  correct. 

3  Q      And  to  release  them  or  not  release  them? 

4  A      That's  correct. 

5  Q      I  believe  you  testified  earlier  that,  when 

6  you  investigate  a  Treasury  Department  employee,  you 

7  generally  give  your  report  to  someone  in  that 

8  employee's  chain  of  command? 

9  A      That's  correct. 

10  Q      To  their  supervisor  or — 

11  A      To  the  head  of  the  agency.   By  agency,  I 

12  mean  the  agency  within  the  Treasury  Department,  like 

13  the  Bureau  of  Alcohol,  Tobacco  &  Firearms,  the  Bureau 

14  of  the  Mint,  the  Bureau  of  Engraving  and  Printing. 

15  Q      It  would  be  someone  within  the  Treasury 

16  Department  who  is  a  superior  official  to  that 

17  individual? 

18  A      That's  correct. 

19  Q      Who  is  a  superior  official  to  the  General 

20  Counsel? 

21  A      The  Deputy  Secretary. 

22  Q      Who  would  be  a  superior  official  to  the 
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1  Deputy  Secretary? 

2  A      The  Secretary. 

3  Q      Is  there  anyone  other  than  the  Secretary 

4  who  is  a  superior  official  to  everyone  who  was  a 

5  subject  of  your  investigation? 

6  A      Could  you  repeat  that  again? 

7  Q      Yes.   Thinking  back  to  the  investigation 

8  that  you  conducted  and  thinking  back  to  the 

9  individuals  whose  conduct  you  investigated,  referring 

10  to  the  Treasury  Department  employees,  was  there 

1 1  anybody,  other  than  Secretary  Bentsen,  who  was  a 

12  superior  official  to  all  of  them? 

13  A      No. 

14  Q      So,  was  there  anybody  other  than  Secretary 

15  Bentsen  to  whom  you  could  have  presented  your 

1 6  findings? 

17  A      No. 

1 8  Q      Would  it  be  fair  to  say  that  your  provision 

1 9  of  your  report  to  Secretary  Bentsen  was  comparable  to 

20  the  same  kind  of  report  you  would  make  to  a  different 

21  official  if  there  were  a  lower  level  investigation? 

22 A      That's  correct. 
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1  MR.  O'CALLAGHAN:    Just  to  clarify,  whether 

2  or  not  they  actually  gave  the  Secretary  a  report  or 

3  not  in  connection  with  the  investigation,  whether 

4  they  gave  one  to  the  Secretary. 

5  BY  MR.  PORTNOY: 

6  Q      I  believe  you  testified  that  on  the  22nd  of 

7  July,  a  draft  report  was  provided  to  Secretary 

8  Bentsen? 

9  A      I  provided  it  to  Ed  Knight. 

10  Q      As  the  Executive  Secretary  and 

1 1  representative  of  Secretary  Bentsen? 

12  A      Yes. 

13  Q      Was  providing  it  to  Mr.  Knight  the  same  as 

14  providing  it  to  Secretary  Bentsen? 

15  A      Yes. 

16  Q      Was  providing  the  draft  report  to 

1 7  Mr.  Knight  comparable  to  a  report  to  the  superior 

18  official  as  you  would  normally  do? 

19  A      That's  correct. 

20  Q      Was  Secretary  Bentsen  the  action  official 

2 1  who  would  have  had  to  take  personnel  steps  if  the 

22  investigation  called  for  it? 
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1  A      Yes,  that's  correct. 

2  Q      So,  in  your  estimation,  did  Secretary 

3  Bentsen  have  a  managerial  need  for  the  information 

4  that  you  provided  him? 

5  A      Yes,  he  did. 

6  Q      At  the  time,  did  you  see  anything  improper 

7  or  inappropriate  about  providing  a  copy  of  your  draft 

8  report  to  Secretary  Bentsen? 

9  A      No,  I  did  not. 

10  Q      At  the  current  time,  do  you  see  anything 

1 1  improper? 

12  A      No,  I  do  not. 

13  Q      Would  you  say  the  reverse,  that  it  was 

14  proper? 

15  A      I  would  say  it  was  proper.   It  was  proper 

16  to  provide  him  with  that  report.   Again,  I  want  to 

17  make  much  of  the  fact  that  issuing  a  draft  report  is 

18  not  a  common  practice,  but  because  of  the  special 

1 9  situation  here,  issuing  a  draft  report  was  proper, 

20  and  it  was  proper  to  issue  a  copy  of  that  to 

21  Secretary  Bentsen. 

22 Q      1  believe  you  stated  earlier  that  you  have 


1  a  statutory  obligation  to  report  to  the  Secretary? 

2  A      Well,  the  statute  does  provide  for  us  to 

3  report  to  the  Secretary. 

4  Q      Did  you  view  your  provision  of  the  report 

5  to  Secretary  Bentsen  as  consistent  with  your 

6  reporting  obligation? 

7  A      I  think  it  is  consistent  with  our  reporting 

8  obligation.    I  think  it  is  consistent  with  the  way  we 

9  as  an  office  conduct  business.    Even  if  it  wasn't  for 

1 0  the  statute,  that  in  the  operations  of  an  Office  of 

1 1  Inspector  General,  that  if  there  is  an  allegation  of 

12  wrongdoing  on  the  part  of  that  senior  official  and 

13  that  senior  official  reports  directly  to  the 

14  Secretary,  then  the  Secretary  would  be  the  recipient 

1 5  of  our  report. 

16  Q      Would  your  view  be  affected  in  any  way  by 

17  the  fact  that  Secretary  Bentsen  is  the  one  who  first 

18  requested  an  inquiry  into  this  conduct? 

19  A      No.    I  think  his  request  is  wholly 

20  appropriate,  as  a  matter  of  fact. 

21  Q      Would  the  fact  that  he  requested  the 

22  inquiry  strengthen  your  view  that  he  ought  to  be 
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1  provided  with  a  copy  of  the  report? 

2  A      That's  correct.   Absolutely. 

3  Q      You  stated  during  your  testimony  that  there 

4  is  one  employee  of  the  Office  of  Inspector  General 

5  who  has  a  foot  in  two  worlds,  if  you  would. 

6  A      Right. 

7  Q      The  counsel  to  the  Inspector  General. 

8  A      That's  correct. 

9  Q      And  you  stated  that  in  some  formal  way,  the 

10  Counsel  to  the  Inspector  General  is  attached  to  the 

1 1  Office  of  General  Counsel? 

12  A      That's  correct. 

13  Q      Does  the  counsel  to  the  Inspector  General 

14  have  any  clients  other  than  the  Office  of  Inspector 

15  General? 

16  A      No. 

1 7  Q      Does  she  have  any  professional  obligations 

1 8  of  any  kind  to  anyone  other  than  the  Office  of 

19  Inspector  General? 

20  A      Professional  obligations  in  terms  of 

21  providing  legal  services? 

22 Q      That's  correct. 
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1  A      No. 

2  Q      At  the  time  of  the  investigation,  the 

3  counsel  to  the  Inspector  General  was  Ms.  Kemer;  is 

4  that  correct? 

5  A      That's  correct. 

6  Q      How  long  had  you  worked  with  Ms.  Kemer  at 

7  the  time? 

8  A      I  worked  with  Ms.  Kemer  ever  since  she 

9  arrived  in  the  Office  of  Inspector  General,  and  I'm 

10  trying  to  back  up  from  January  '93.    Probably 

1 1  sometime  in  '92  or  '91  she  would  have  joined  our 

12  office.    So,  it  would  have  been  a  couple  of—  about 

13  2-1/2  years,  I  would  say. 

14  Q      Were  you  in  a  supervisory  position  with 

15  respect  to  Ms.  Kemer? 

16  A      I  wouldn't  necessarily  consider  it  a 

17  supervisory  position.    That  position  provides  legal 

18  services  to  us.    The  Office  of  Inspector  General  does 

19  contribute,  provide  input  to  her,  to  the  evaluation 

20  of  the  individual  occupying  that  position. 

21  The  office  does,  in  many  respects,  provide 

22  the  work  that  is  referred  to  that  office.   I  guess 
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1  you  could,  in  some  way,  say  that  we  do  provide 

2  supervision,  but  in  terms  of  supervising  the 

3  technical  aspects  of  that  job,  we  do  not.    We  are  not 

4  lawyers. 

5  Q      Let  me  rephrase  that  a  little  bit.    Have 

6  you  been  ~  from  the  time  Ms.  Kemer  joined  the 

7  Inspector  General's  office  to  the  time  the 

8  investigation  was  completed,  were  you  deputy 

9  Inspector  General? 

10  A      Yes. 

11  Q      So,  you  were  one  of  the  seniormost 

12  officials  in  the  Inspector  General's  office? 

13  A      That's  correct. 

14  Q      You  were  one  of  the  officials  to  whom 

15  Ms.  Kemer  was  supposed  to  provide  legal  services? 

16  A      Exactly. 

17  Q      Were  you  satisfied  with  Ms.  Kemer's  legal 

18  services? 

19  A      Yes,  1  was. 

20  Q      Was  it  your  view  that  she  was  vigorous  in 

21  preserving  the  independence  of  your  office? 

22 A      Yes,  very  much  so. 
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1  Q      Was  it  your  view  that  she  was  vigorous  in 

2  preserving  the  integrity  of  your  office? 

3  A      Yes. 

4  Q      Was  there  ever  an  occasion  in  which  you 

5  perceived  Ms.  Kemer  to  have  some  kind  of  divided 

6  loyalty? 

7  A      No. 

8  Q      Do  you  have  any  concern  that  the  formality 

9  of  her  employment  by  the  Office  of  General  Counsel 

10  affected  the  legal  judgments  she  was  making? 

11  A      No. 

12  Q      Or  the  advice  she  was  providing  to  you? 

13  A      No. 

14  Q      With  respect  specifically  to  the 

15  investigation  under  discussion  here,  do  you  have  any 

16  concem  that  at  any  time  Ms.  Kemer  acted  out  of 

17  divided  loyalties? 

18  A      No,  I  do  not. 

19  MR.  O'CALLAGHAN:    Can  you  be  more  specific, 

20  Jim? 

21  MR.  PORTNOY:    Certainly. 

22  BY  MR.  PORTNOY: 
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1  Q      Do  you  have  any  concern  that  the  fact  that 

2  Ms.  Kemer  was  employed  in  some  formal  way  by  the 

3  Office  of  General  Counsel  affected  her  legal 

4  judgment? 

5  A      No,  it  did  not. 

6  Q      Do  you  have  any  concern  at  any  time  the 

7  fact  that  Ms.  Kemer  was  employed  by  the  Office  of 

8  General  Counsel  affected  her  participation  in  your 
investigation? 

A      No,  it  did  not. 

Q      Did  there  ever  come  a  time  during  the 
investigation  that  you  had  any  question  about 
Ms.  Kemer's  professionalism? 

A      No. 

Q      Or  her  integrity? 

A      No. 

Q      Has  anything  you  have  learned  since  the 
investigation  was  completed  altered  your  judgment  in 
any  way? 

A      No. 

Q      I  would  like  the  record  to  reflect  I'm 
showing  the  witness  a  document  stamped  two  different 
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1  numbers  ~ 

2  A      The  same  document? 

3  Q      —  one  of  them  being  6890  and  the  other 

4  being  0156179. 

5  (Exhibit  6890  identified.) 

6  BY  MR.  PORTNOY: 

7  Q      It  is  a  memorandum  from  Mr.  Cesca  to  Jean 

8  Hanson  dated  June  27,  1994. 

9  I  believe  you  testified  you  are  familiar 

10  with  this  document? 

1 1  A      Right. 

12  Q      Would  you  state  again  your  recollection  of 

13  why  this  document  was  prepared. 

14  A      It  was  prepared  basically  to  create  a 

15  record  that  would  basically  separate  or  remove 

16  Francine  Kemer  from  any  supervision  at  all  from  the 

17  General  Counsel.   It  was  basically  to  establish  a 

18  fire  wall  between  Ms.  Kemer  and  the  General  Counsel 

19  and  that,  during  the  period  of  this  investigation, 

20  that  1  would  be  responsible  for  Ms.  Kemer's 

21  performance. 

22  Q      Did  you  have  any  concem  about  Ms.  Kemer's 
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1  performance  prior  to  the  issuance  of  this  memorandum? 

2  A      No,  I  did  not. 

3  Q      Did  you  have  any  concern  following  the 

4  issuance  of  this  memorandum? 

5  A      No. 

6  Q      Do  you  recall  who  might  have  expressed 

7  concern? 

8  A      I  don't  recall  specifically.  There  was  a 

9  concern  expressed,  and  1  dealt  with  the  concern  and 

10  concluded  that  Ms.  Kemer  would  be  --  Ms.  Kemer's 

1 1  involvement  in  the  investigation  would  be 

12  appropriate. 

13  Q      Did  anybody  express  any  concern  to  you 

14  after  the  issuance  of  this  memorandum? 

15  A      1  don't  remember  the  timing  of  that.    I 

16  don't  know  if  the  concern  was  expressed  prior  to  the 

17  issuance  of  the  memo  or  subsequent  to  the  issuance  of 

18  the  memo.    But  I  do  remember  having  to  deal  with  that 

19  particular  issue. 

20  Q      1  would  like  to  show  you  a  document  marked 

21  444,  which  1  believe  Mr.  O'Callaghan  showed  you 

22  previously,  which  are  notes  dated  June  22,  1994  of  a 
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1  staff  meeting.   And  1  would  draw  your  attention  to 

2  the  highlighted  portion  in  brackets,  and  in  addition, 

3  the  highlighted  portion  in  the  margin  in  brackets. 

4  MR.  O'CALLAGHAN:    Can  you  identify  that  for 

5  the  record? 

6  BY  MR.  PORTNOY: 

7  Q      Read  the  larger  portion  first. 

8  A      Sure.    It  says  "expressed  concern  over 

9  Francine's  reporting  chain.   Memo  drafted  by  Francine 

10  to  Dennis  Foreman." 

1 1  Q      And  the  notation  in  the  left  margin? 

12  A      ft  says  "call  RTC." 

1 3  Q      Are  both  of  those  portions  of  the 

14  memorandum  bracketed,  meaning  is  there  a  bracket 

1 5  around  them  or  parentheses? 

16  A      1  don't  see  —  that  is  E.    This  bracket 

17  applies  to  Nussbaum  in  Italy. 

18  Q      It  doesn't  matter.   It  doesn't  matter. 

19  Let  me  ask  you  if  the  notation  "call  RTC" 

20  next  to  the  discussion  of  the  concern  about 

21  Ms.  Kemer  refreshes  your  recollection  in  any  way  as 

22  to  who  might  have  been  the  source  of  concern  about 
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1  her  role? 

2  A      Well,  this  note  was  written  by  Jim  Cottos. 

3  It  was  at  a  staff  meeting.   Francine  was  reporting 

4  out  to  the  staff.   These  are  Jim  Cottos's  notes  as  it 

5  applies  to  Francine  reporting  out. 

6  Where  it  says  "expressed  concern  over 

7  Francine's  reporting  chain,"  1  don't  know  if  that  was 

8  a  concern  expressed  by  Francine  that  Cottos  had 

9  written  up  or  if  that  is  a  note  he  wrote  in  which  he 

10  expressed  concern. 

1 1  MR.  O'CALLAGHAN:    1  think  it  is  kind  of 

12  tough  to  ask  the  witness  to  state  the  mind  of  the 

13  author  of  a  note  he  hasn't  seen  before. 

14  BY  MR.  PORTNOY: 

15  Q      I  was  asking  whether  the  note  "call  RTC" 

16  next  to  this  matter  sparked  a  recollection. 

17  A      I  do  have  a  recollection  that  the  concern 

18  was  expressed,  and  1  dealt  with  the  concern. 

19  Q      And  it  was  resolved  to  your  satisfaction? 

20  A      That's  correct. 

2 1  Q      And  to  this  day,  you  are  satisfied  that  it 

22  was  properly  resolved? 
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1  A      Oh,  absolutely. 

2  Q      Was  it  Ms.  Kemer's  role  in  your  office  to 

3  serve  as  a  liaison  to  the  Office  of  General  Counsel? 

4  A      That  was  one  of  the  roles  that  she  carried 

5  out,  was  to  act  as  liaison  between  our  office  and  the 

6  Office  of  the  Assistant  General  Counsel  for 

7  Administration. 

8  Q      Was  that  part  of  her  normal  duties? 

9  A      I  wouldn't  say  that  it  was  part  of  her 

10  normal  duties.    But  there  is  a  lot  of  exchange 

1 1  between  the  counsel  to  the  IG  and  that  particular 

12  office.   A  lot  of  it  deals  ~  because  of  the  work 

13  that  we  do  in  conduct  investigations,  and  sometimes 

14  that  office  gets  involved  in  making  determinations  as 

15  to  the  appropriate  administrative  sanctions  to  be 

16  taken.   So,  there  is  communication  frequently  between 

17  that  office  and  it  involves  the  administration  and  a 

1 8  lot  of  what  we  do  is  that  side  of  the  operation. 

19  Q      Is  it  fair  to  say  Ms.  Kemer's  role  as 

20  liaison  between  the  Inspector  General's  office  and 

21  that  portion  of  the  Office  of  General  Counsel  was  not 

22  unique  to  this  investigation? 
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1  A      I  wouldn't  say  that  it  is  unique.   There  is 

2  a  relationship  that  exists  there  between  our  office. 

3  It  is  just  by  virtue  of  the  fact  of  what  our 

4  respective  responsibilities  are. 

5  Q      So,  there  would  have  been  other  matters  in 

6  which  Ms.  Kemer  would  have  had  contact  with  that 

7  office? 

8  A      That's  correct. 

9  Q      And  that  never  raised  any  concern? 

10  A      No. 

11  Q      I  believe  you  stated  during  your  earlier 

12  testimony  that  Mr.  Schmalzbach's  office  at  the  Office 

13  of  General  Counsel  was  essentially  in  some  respect  an 

14  autonomous  entity.   Could  you  describe  that  a  little 

1 5  further. 

16  A      I  think  1  said  that  in  reference  to  this 

17  investigation;  that,  for  the  purposes  of  this 

18  investigation,  Mr.  Schmalzbach  was  reporting  directly 

19  to  the  Office  of  the  Secretary,  that  his  office  as  it 

20  applies  to  this  investigation  was  not  under  the 

21  supervision  of  the  General  Counsel. 

22 Q      Why  do  you  think  that  was  the  case? 
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1  A      Well,  1  think  because  of  the  sensitive 

2  nature  of  the  investigation  and  the  role  that 

3  Mr.  Schmalzbach's  office  —  the  role  that  he  was 

4  responsible  for  carrying  out  in  terms  of  preparing 

5  the  Secretary  for  the  hearing,  and  then  potentially, 

6  the  role  that  he  would  have  to  play  in  terms  of  any 

7  administrative  action  the  Secretary  might  have  to 

8  take  relating  to  those  senior  officials,  if  the  OGE 

9  had  found  that  there  was  ethical  wrongdoing. 

10  Q      Would  it  be  fair  to  say  that  one  of  the 

1 1  reasons  that  the  office  of  administration  was 

12  reporting  directly  to  the  Secretary  was  because 

13  higher  ups  in  the  Office  of  General  Counsel  were 

14  implicated  in  the  investigation? 

15  A      That's  correct. 

16  Q      Would  you  characterize  this  as  an  effort  to 

17  build  a  second  fire  wall  within  the  department? 

18  A      That's  correct,  that's  correct. 

19  0      Are  you  aware  of  any  other  fire  walls  or 

20  similar  kinds  of  provisions? 

21  A      No,  not  during  the  conduct  of  this 

22  investigation.   There  may  have  been  others  at  other 
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1  times,  but  not  during  this  investigation. 

2  Q      Are  you  aware  specifically  of  any  other 

3  examples? 

4  A      I  can't  recollect  right  offhand  whether  or 

5  not  there  have  been  others. 

6  Q      I  believe  you  also  testified  that  you 

7  coordinated  with  the  Office  of  General  Counsel  in 

8  some  fashion  in  light  of  Secretary  Bentsen's 

9  testimony  to  Congress. 

10  A      I  am  referring  to  —  the  coordination  was 

1 1  with  the  Assistant  General  Counsel  for 

12  Administration,  Ken  Schmalzbach's  office,  and  given 

13  the  responsibility  of  that  office  to  prepare  the 

14  Secretary  for  the  hearings,  the  work  that  we  were 

15  doing  was  coordinated  to  that  office. 

16  Q      You  had  a  meeting  with  people  from  that 

17  office,  I  believe  you  said? 

1 8  A      Correct. 

19  Q      When  was  that,  do  you  recall? 

20  A      Was  that  late  May?   I  think  it  was  like  May 

21  23rd.    There  was  an  E-mail  message  from  Francine 

22  Kemer  in  which  she  mentioned  a  meeting  that  I  was 


1  involved  in  with  Ken  Schmalzbach.  As  a  matter  of 

2  fact,  there  it  is. 

3  Q      Was  it  the  responsibility  of  the  office  of 

4  administration  to  assist  Secretary  Bentsen  in 

5  preparing  for  his  testimony? 

6  A      I  think  it  depends  on  what  the  nature  of 

7  the  testimony  is. 

8  Q      In  this  instance. 

9  A      In  this  instance,  yes. 

10  Q      Would  you  view  it  as  appropriate  for  that 

1 1  office  to  try  to  collect  all  possible  information  for 

12  Secretary  Bentsen? 

13  A      I  would  say  so. 

14  Q      Would  you  view  it  as  in  fact  an  obligation 

1 5  of  somebody  preparing  the  Secretary  for  testimony? 

16  A      I  think  it  is  part  of  their 

17  responsibility.   And  I  think  that  their  obligation  is 

18  built  within  the  responsibility.    I  think  if  you  have 

19  the  responsibility  for  doing  it,  then  you  have  the 

20  obligation  for  carrying  out  that  responsibility. 

21  Q      Secretary  Bentsen' s  testimony  encompassed 

22  in  part  matters  that  were  pertinent  to  your 
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1  investigation,  did  it  not? 

2  A      Yes,  it  did. 

3  Q      So,  would  you  view  it  as  appropriate  for 

4  Mr.  Schmalzbach,  and  I  believe  you  testified  that 

5  Mr.  McHale  also  participated,  to  seek  information 

6  regarding  your  investigation  in  order  to  prepare 

7  Secretary  Bentsen? 

8  A      Right,  right. 

9  Q      Do  you  have  any  reason  to  believe  that 

10  either  Mr.  Schmalzbach  or  Mr.  McHale  or  anyone  else 

1 1  from  that  office  was  seeking  information  from  you  for 

12  any  reason  other  than  to  prepare  Secretary  Bentsen's 

13  testimony? 

14  A      No.    With  one  exception,  and  that  was  if 

15  they  were  going  to  have  to  be  involved  in  the 

16  determination  of  the  appropriate  administrative 

17  action.   But  1  think  that,  in  terms  of  what  their 

18  immediate  charge  was,  it  was  to  prepare  the  Secretary 

19  for  testifying. 

20  Q      Did  you  ever  have  any  reason  to  believe 

21  that  either  Mr.  Schmalzbach  or  Mr.  McHale  or  anybody 

22  in  that  office  was  seeking,  through  contacts  with  you 
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1  or  anyone  in  your  office,  to  influence  your 

2  investigation  in  any  way? 

3  A      No. 

4  Q      Or  to  limit  your  investigation  in  any  way? 

5  A      No. 

6  Q      Or  to  direct  you  to  a  particular  conclusion 

7  to  the  extent  that  you  reached  conclusions? 

8  A      No. 

9  Q      You  also  testified  that  you  knew  that 

1 0  Secretary  Bentsen  wanted  your  report  prior  to  his 

1 1  testimony. 

12  A      Right. 

13  Q      Did  anybody  ever  direct  you  to  provide  a 

14  report  in  a  given  time? 

15  A      Well,  Secretary  Bentsen's  interest  in 

16  having  us  deliver  that  report,  completing  our 

17  investigation  prior  to  the  hearings  is  documented  in 

18  his  request  to  me. 

19  Q      1  would  like  the  record  to  reflect  I'm 

20  showing  Mr.  Cesca  a  document  numbered  6883.    It  is  a 

21  memorandum  to  Mr.  Cesca  from  Secretary  Bentsen, 

22  entitled  "Investigation  of  White  House/Treasury 
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1  contacts  concerning  Madison  Guaranty  Savings  &  Loan 

2  Association,"  and  it  is  dated  June  30  of  1994. 

3  I  would  ask  you  to  look  at  the  document  I 

4  have  just  shown  you,  Mr.  Cesca.   Is  that  the 

5  memorandum  that  Secretary  Bentsen  sent  to  you  asking 

6  you  to  re-initiate  your  investigation? 

7  A      That's  correct. 

8  MR.  O'CALLAGHAN:    I  don't  mean  to 
interrupt,  but  I  don't  know  if  it  was  ever 
established  that  an  investigation  was  ever  initiated 
prior  to  that  time. 

BY  MR.  PORTNOY: 

Q      Is  this  the  document  Secretary  Bentsen  sent 
you  urging  you  to  initiate  an  investigation  following 
the  completion  of  the  Independent  Counsel's 
investigation? 

A      Right,  that's  correct. 

Q      I  would  ask  you  to  look  at  the  last 
sentence  ~ 

A      Yes. 

Q      ~  and  read  that  into  the  record,  please. 

A      "I  would  greatly  appreciate  it  if  you  would 


1  take  whatever  actions  are  necessary  to  ensure  that 

2  the  director  receives  your  report  in  sufficient  time 

3  to  provide  me  with  his  views  and  advice  prior  to  the 

4  Congressional  committee  hearings  on  this  matter." 

5  Q      Does  director  refer  to  the  director  of  the 

6  Office  of  Government  Ethics? 

7  A      That's  correct. 

8  Q      Would  you  characterize  that  as  urging  you 

9  to  complete  your  report  quickly? 

10  A      I  would  say  that  it  is  strongly  urging  us 

1 1  to  complete  our  report. 

12  Q      But  it  is  not  a  directive,  is  it? 

13  A      Well,  receiving  that  request  from  Secretary 

14  Bentsen,  it  was  our  intention  to  see  if  we  couldn't 

15  comply  with  that  request. 

16  Q      But  it  was  your  decision,  was  it  not,  how 

1 7  long  your  investigation  would  take? 

18  A      That's  right.    As  I  testified  earlier,  it 

1 9  was  my  interest  to  conduct  a  professional  and 

20  thorough  investigation.   And  if  it  looked  as  though 

21  we  could  not  satisfy  that,  then  I  had  a 

22  responsibility  to  go  back  to  Secretary  Bentsen  and  to 
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1  inform  him  that  we  could  not  comply  with  that 

2  request. 

3  Q      And  you  could  have  done  that  at  any  time 

4  prior  to  the  issuance  of  your  report,  could  you  not? 

5  A      That's  correct.   As  a  matter  of  fact,  there 

6  was  a  point  in  time  when  I  almost  did  it. 

7  Q      You  indicated  earlier  that  White  House 

8  Chief  of  Staff  McLarty  had  asked  Special  Counsel 

9  Cutler  to  conduct  an  investigation. 

10  A      That's  correct. 

11  Q      Do  you  recall  how  you  learned  that? 

12  A      1  don't  recall  specifically  how  1  learned 

13  that. 

14  Q      Do  you  recall  when  you  first  learned  it? 

15  A      Well,  1  learned  it  very  early  on.   Now,  it 

16  could  have  been  prior  to  the  initiation  of  our 

17  investigation,  or  it  could  have  been  even  prior  to 

18  that  in  terms  of  when  Chief  of  Staff  McLarty  asked 

19  Lloyd  Cutler  to  conduct  an  investigation.   Early  on 

20  there  were  some  discussions  with  respect  to  Jane 

21  Sherburne  and  our  office.   We  became  aware  that 

22  Mr.  Cutler  was  asked  to  conduct  an  investigation. 
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1  Q      What  were  the  nature  of  those  discussions 

2  regarding  Ms.  Sherburne  in  your  office? 

3  A      Well,  the  discussions  with  Ms.  Sherburne, 

4  she  was  the  person  that  was  our  liaison  coming  from 

5  the  White  House,  and  she  was  the  one  that  basically 

6  assisted  in  providing  us  with  documents  and  helping 

7  us  set  up  interviews  of  White  House  witnesses.   She 

8  was  also  the  one  that  handled  the  subject  of 

9  exchanging  our  records  of  interviews  with  them  so 

10  that  they  could  identify  discrepancies  between  their 

1 1  records  of  interview  and  our  records  of  interview. 

12  And  if  there  were  any  discrepancies,  then  there  would 

13  maybe  be  a  need  to  follow-up. 

14  So,  there  was  that.   Jane  Sherburne  was  the 

15  one  who  was  primarily  in  contact  with  our  office. 

16  Q      Do  you  recall  when  those  conversations 

17  might  have  occurred? 

18  A      Well,  probably  they  occurred  starting  from 

19  the  beginning  of  the  investigation  up  to  about  midway 

20  through  the  investigation;  maybe  the  first  week,  week 

21  and  a  half,  two  weeks. 

22  About  the  second  week  into  the 
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1  investigation,  that's  when  we  were  starting  to 

2  prepare  the  ~  starting  to  schedule  the  White  House 

3  witnesses  for  interview.   So,  to  me,  the  subject  of 

4  the  transcripts  came  early  on.    It  was  decided  on  and 

5  then  it  didn't  come  up  again. 

6  Q      Was  the  White  House  cooperative  in 

7  scheduling  interviews? 

8  A      Once  the  White  House  received  our  letter, 

9  it  was  a  letter  dated  July  1,  signed  by  Mr.  Adair  and 

10  myself,  then  there  was  never  any  problem  in  terms  of 

1 1  scheduling. 

12  The  problem  dealt  more  with  whether  or  not 

13  the  witnesses  would  be  available  for  interviews 

14  because,  at  that  same  time,  I  think  it  was  the  G7 

15  meetings  were  occurring  over  in  Italy,  and  some  of 

16  the  White  House  witnesses  were  still  in  Italy  and 

17  they  were  starting  to  drift  back  into  the  United 

18  States.   So,  we  were  trying  to  line  them  up  for 

19  interviews  as  soon  as  they  got  back. 

20  Q      I  would  like  to  direct  your  attention  to  a 

21  letter  Bates  stamped  015592,  which  is  dated  July  1  of 

22  1994  and  is  a  letter  from  Mr.  Adair,  actually  signed 
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1  by  Steven  Switzer  and  you,  to  Lloyd  Cutler. 

2  (Exhibit  015592  identified.) 

3  BY  MR.  PORTNOY: 

4  Q      Is  that  the  letter  to  the  White  House  you 

5  were  referring  to? 

6  A      That's  correct. 

7  Q      Is  it  your  testimony  that,  following  this 

8  letter  to  the  White  House,  the  White  House  complied 

9  with  your  requests  to  investigate  and  speak  with 

10  White  House  witnesses? 

11  A      That's  correct.  After  they  received  this 

12  letter,  there  was  never  any  problem  in  terms  of 

13  getting  them  scheduled  for  interview. 

14  Q      There  were  occasional  scheduling  conflicts? 

15  A      Yes.   You  can  expect  that.    We  made 

16  ourselves  available,  which  meant  weekends,  nights. 

17  Whenever  they  were  available,  we  made  ourselves 

18  available. 

19  Q      Would  you  say  that  the  White  House,  in  any 

20  way,  put  up  road  blocks  to  your  investigation? 

21  A      No. 

22  Q      Would  you  say  that  the  Treasury  Department 
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1  was  cooperative  in  scheduling  witnesses? 

2  A      Yes. 

3  Q      And  providing  documents? 

4  A      Right. 

5  Q      I  didn't  actually  ask  you.    Was  the  White 

6  House  cooperative  in  providing  documents? 

7  A      Yes. 

8  Q      Was  the  RTC  cooperative  in  providing 

9  witnesses? 

10  A      Yes. 

11  Q      And  in  providing  documents? 

12  A      Yes. 

13  Q      Do  you  recall  any  incident  with  respect  to 

14  any  of  those  three  entities  where  there  was  someone 

15  you  wanted  to  contact  or  interview  that  you  were 

16  blocked  from  contacting? 

17  A      No. 

18  Q      Do  you  recall  any  incidents  with  any  of 

19  those  three  entities  where  there  were  any  materials 

20  you  needed  or  wanted  and  were  denied? 

21  A      No. 

22 Q      Turning  back  to  the  White  House 


1  investigation,  1  believe  you  testified  earlier  that 

2  you  viewed  Mr.  Cutler's  efforts  as  comparable  to 

3  those  of  an  Inspector  General? 

4  A      That's  correct. 

5  Q      Does  the  White  House  have  an  Inspector 

6  General? 

7  A      No,  they  do  not. 

8  Q      Is  it  the  normal  course  for  agencies  to 

9  seek  to  conduct  internal  investigations  when  there 

10  are  allegations  of  wrongdoing? 

1 1  A      Could  you  repeat  that  again. 

12  Q      Sure.    Maybe  I  could  make  it  more 

13  articulate. 

14  A      You  have  to  repeat  the  question.    1  was 

15  anticipating  a  different  question  than  you  were 

16  asking. 

17  Q      Is  it  normal  practice  for  agencies  of  the 

18  government  to  initiate  internal  investigations  when 

19  they  become  aware  of  allegations  of  wrongdoing  by 

20  their  employees? 

21  A      Yes. 

22  Q      Is  there  any  agency  or  official  within  the 
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1  White  House  who  is,  to  your  knowledge,  legally 

2  designated  to  conduct  those  kinds  of  investigations? 

3  A      Legally  designated?  1  don't  believe  so, 

4  no. 

5  Q      So,  it  would  be  essentially  an  ad  hoc 

6  process  in  the  White  House? 

7  A      That's  correct. 

8  Q      In  your  view,  would  Mr.  Cutler,  as  White 

9  House  Counsel,  have  been  a  logical  person  to  conduct 

10  the  investigation? 

1 1  A      Yes. 

12  Q      In  your  view,  would  he  have  been  an 

13  appropriate  person  to  conduct  the  investigation? 

14  A      I  think  it  would  have  been  appropriate 

15  because  Mr.  Cutler  was  brought  into  the  White  House 

16  on  an  interim  basis  between  the  time  that 

17  Mr.  Nussbaum  left  the  White  House  and  then  a  new 

18  General  Counsel  was  brought  in.    And  if  you 

19  recollect,  he  was  brought  in  because  of  his 

20  reputation  as  being  an  individual  of  extremely  high 

2 1  integrity. 

22 So,  he  wasn't  there  for  the  long  term.   He 
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1  was  there,  I  think,  to  cover  a  period  of  time.   And 

2  of  probably  all  of  the  individuals,  1  think  he  did 

3  not  have  the  same  allegiances  to  the  President  as 

4  probably  a  lot  of  the  other  White  House  officials. 

5  Plus,  1  also  think  as  part  of  that  office, 

6  there  is  an  ethical  responsibility  as  it  applies  to 

7  the  ethics  arena  in  government  that  also  falls  within 

8  the  purview  of  the  counsel. 

9  Q      Are  you  aware  that  the  designated  agency 

10  ethics  official  in  the  White  House  is  an  Associate 

1 1  Counsel  to  the  President? 

12  A      I  think  that  is  probably  correct. 

13  Q      Or  at  least  at  the  time  was. 

14  A      I'm  not  sure  of  that.   But  I  know  that 

1 5  there  is  a  connection  between  that  office  and 

16  ethics. 

17  Q      So,  you  didn't  see  any  problem  with  the 

1 8  White  House  conducting  an  internal  investigation? 

19  A      No. 

20  Q      And  you  didn't  see  any  problem  with 

21  Mr.  Cutler  heading  up  that  investigation  with  the 

22  White  House? 
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1  A      No,  1  did  not. 

2  Q      Did  you  see  any  problem  with  Ms.  Sherburne 

3  participating  in  that  investigation? 

4  A      1  didn't  have  any  problem  with 

5  Ms.  Sherburne  participating  in  it. 

6  Q      In  light  of  the  views  you  just  expressed 

7  about  the  White  House  investigation,  was  it  your  view 

8  that  your  agency  should  cooperate  with  the  White 

9  House  investigation? 

10  A      During  the  conduct  of  the  investigation,  1 

1 1  never  saw  us  as  having  a  need  to  cooperate  with  them, 

12  because  I  really  didn't  have  a  full  appreciation  of 

13  what  the  scope  of  their  —  it  was  after  I  deliberated 

14  on  it  that  I  concluded  that  it  was  appropriate  for  us 

15  to  assist  them. 

16  Q      If  you  became  aware  that  an  agency  other 

17  than  the  White  House,  an  agency  with  an  Inspector 

18  General's  office  was  engaged  in  an  investigation, 

19  would  you  normally  cooperate  with  that  investigation? 

20  A      Yes. 

21  Q      And  did  you  view  your  relationship  with 

22  Mr.  Cutler  as  similar? 
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1  A      I  viewed  it  that  way,  although  some  of  my 

2  former  colleagues  didn't  view  it  that  way. 

3  Q      Did  you  know  at  the  time  that  they  had  a 

4  different  view? 

5  A      No,  I  did  not. 

6  Q      So,  when  did  you  first  learn  that  your 

7  colleagues  didn't  view  Mr.  Cutler  as  comparable  to  an 

8  Inspector  General? 

9  A      It  is  not  that  they  ~  when  I  talk  about 

10  colleagues,  I  am  talking  about  former  Inspectors 

1 1  General  that  were  asked  as  to  whether  or  not  they 

12  thought  it  was  appropriate  to  release  the  documents. 

13  And  basically  they  went  public  with  the  fact  that 

14  they  felt  it  was  inappropriate. 

15  Q      But  at  the  time  nobody  expressed  that  view 

16  to  you? 

17  A      No,  not  at  the  time.    Maybe  some  people  had 

18  reservations.   But  by  the  time  it  became  known  that  I 

19  released  it,  the  decision  had  already  been  made. 

20  Q      I  would  like  you  to  look  at  a  document, 

21  Bates  stamp  numbers  10840  and  10841,  which  is  a 

22  letter  from  Mr.  Cutler,  1  believe  initialed  by  Jane 
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1  Sherburne,  to  you  and  Mr.  Adair,  dated  July  6,  1994. 

2  Would  you  just  describe  for  the  record  in 

3  general  terms  the  subject  of  that  letter. 

4  A      Yes.    It  looks  like  it  is  the  cover  letter 

5  associated  with  information  that  was  being  provided 

6  to  our  office  by  White  House  Counsel. 

7  MR.  O'CALLAGHAN:    For  the  record,  it  has 

8  already  been  shown  to  the  witness  earlier  in  the 
deposition  and  identified. 

BY  MR.  PORTNOY: 

Q      Yes.   This  is  the  same  letter  that 
Mr.  O'Callaghan  showed  you,  but  as  to  which  1  think 
there  are  some  additional  pertinent  questions. 

A      Okay. 

Q      You  don't  remember  seeing  this  letter  here 
prior  to  this  deposition? 

A      The  letter  was  addressed  to  me,  and  the 
chances  are  that  I  did  see  it.    But  if  you  would  have 
asked  me  whether  or  not  I  would  have  gotten  this 
letter  before  this  deposition,  I  would  have  had  to 
think  long  and  hard  about  whether  or  not  I  had. 
But  since  it  was  addressed  to  me,  then  I 
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1  would  say  that  I  probably  saw  that  at  the  time  that 

2  we  received  it. 

3  Q      Would  it  be  fair  to  say  that  the  letter  is 

4  a  cover  letter  transmitting  documents  from  the  White 

5  House  to  you  and  Mr.  Adair? 

6  A      I  would  say  so. 

7  Q      Would  it  be  fair  to  say  that  the  letter 

8  imposes  some  limitations  on  your  use  of  the 
documents? 

A      I  think  that  it  does  impose  some 
limitations. 

Q      Or  at  least  some  conditions. 

A      Conditions. 

Q      1  would  like  you  to  look  at  the  provisions 
that  appear  to  condition  the  receipt  of  the  document, 
and  tell  me  whether  in  your  view  any  of  those 
conditions  in  any  way  impeded  your  ability  to  conduct 
your  investigation. 

A      No,  they  did  not  impede  our  ability. 

Q      Turning  in  particular  to  the  third 
condition  which  I  believe  is  highlighted. 

A      Yes. 
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1  Q      Could  you  just  summarize  that  or  read  it, 

2  as  you  prefer? 

3  A      "You  will  provide  my  office  with  at  least 

4  two  days'  advance  notice  before  you  show  copies  of 

5  any  of  these  documents  to  anyone  other  than  a  member 

6  of  your  investigative  team  or  a  deposition  witness." 

7  Q      1  believe  Mr.  O'Callaghan  asked  you  about 

8  that  condition.   Did  your  office  ever  show  White 

9  House  documents  to  a  third  party  other  than  an 

10  investigator? 

11  A      To  my  knowledge,  we  did  not.    If  you  are 

12  talking  about  other  than  the  individuals  mentioned 

13  here,  and  I  think  as  I  mentioned  in  my  earlier 

14  testimony,  we  have  exhibits  that  are  appended  to  our 

15  report  of  investigation,  and  these  are  exhibits  which 

16  are  reflective  of  documents.    But  I  don't  know  if  any 

17  of  those  exhibits  apply  to  the  documents  we  received 

18  from  the  White  House. 

19  Q      But  you  didn't  seek  permission  from  the 

20  White  House? 

21  A      To  my  knowledge,  we  did  not  have  to  provide 

22  them  with  any  advanced  notice. 
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1  Q      Let  me  make  this  perfectly  clear. 

2  A      Sure. 

3  Q      I  believe  you  stated  earlier  that  you  never 

4  violated  this  provision.    Did  you  ever  comply  with 

5  it? 

6  MR.  O'CALLAGHAN:    I  don't  think  that  was 

7  the  testimony,  Jim.    To  be  clear,  he  testified  ~  and 

8  correct  me  if  I'm  wrong  ~  you  testified  that  at 

9  first  you  didn't  think  you  violated  it,  and  then  you 

10  testified  that  you  had  attached  exhibits  to  the 

1 1  report. 

12  THE  WITNESS:    Right. 

13  MR.  O'CALLAGHAN:    And  that  you  hadn't 

14  notified  the  White  House  two  days  in  advance;  is  that 

15  correct? 

16  THE  WITNESS:    Right.    1  don't  know  if  the 

17  exhibits  that  we  have  in  the  report  are  reflective  of 

18  information  that  we  secured  from  the  White  House. 

19  BY  MR.  PORTNOY: 

20  Q      I  do  understand  the  testimony  correctly 

21  then.   My  question  to  you  is  whether  you  ever 

22  complied  with  that  provision.    Did  you  ever  notify 
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1  the  White  House  at  any  time  before  showing  any 

2  documents  to  anyone? 

3  A      No. 

4  Q      Other  than  the  exhibits  to  your  report,  did 

5  you  ever  have  any  reason  to  show  copies  of  any  of  the 

6  White  House  documents  to  anyone  other  than  a  member 

7  of  your  investigative  team  or  a  deposition  witness? 

8  A      Not  that  I  can  think  of. 
Q      Would  it  be  fair  to  say  that  the  conditions 

delineated  in  this  letter  had  no  effect  on  your 
investigation? 

A      It  did  not. 

Can  I  take  a  break? 
MR.  O'CALLAGHAN:    Sure. 
(Recess.) 

BY  MR.  PORTNOY: 
Q      I  show  you  a  document  numbered  366.    It  is 
an  E-mail  from  Francine  Kemer  to  Jim  Cottos,  copying 
Raisa  Cesario  and  you.    It  is  dated  July  18,  1994. 
Look  at  the  first  highlighted  portion. 
A      Yes. 

Q      For  the  sake  of  future  readers,  if  there 
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are  any,  read  that  into  the  record. 

A      "In  accordance  with  our  discussion  earlier 
today,  I  permitted  the  Office  of  Assistant  General 
Counsel  for  Administration  to  copy  and  retain  for 
their  use  the  witness  transcripts  in  my  possession." 

Q      Just  to  be  clear,  to  whom  does  the  word 
"discussion"  refer? 

A      To  Jim  Cottos,  and  I  don't  know  if  it 
refers  to  me  or  not.    But  it  certainly  refers  to 
between  the  "from,"  who  is  Francine  Kemer  and  the 
"to,"  who  is  Jim  Cottos. 

Q      Based  on  that  document,  do  you  have  any 
independent  recollection  of  this  matter? 
A      No,  I  don't. 
Q      Based  on  that  document  — 

MR.  O'CALLAGHAN:    For  clarity,  this  matter, 
are  you  referring  to  the  discussion  or  the  content  of 
the  E-mail? 

MR.  PORTNOY:    Either. 

MR.  O'CALLAGHAN:    Why  don't  we  do  it  one  at 
a  time. 

THE  WITNESS:    I  don't  have  any  recollection 
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1  of  the  discussion. 

2  BY  MR.  PORTNOY: 

3  Q      Let's  leave  that  for  the  moment.   You  have 

4  no  recollection  that  Ms.  Kemer  or  Mr.  Cottos  spoke 

5  with  you  prior  to  the  decision  to  release  or  provide 

6  transcripts? 

7  A      I  have  no  recollection  that  they  spoke  to 

8  one  another. 

9  Q      I  believe  during  your  testimony  earlier  you 

10  indicated  that  the  transcripts  provided  to  the 

1 1  Treasury  Department  Office  of  General  Counsel  were 

12  unredacted? 

13  A      Were  unredacted,  that's  correct. 

14  Q      To  your  knowledge,  had  any  transcripts  been 

15  redacted  at  this  point? 

16  A      No.    Redaction  didn't  take  place  until  we 

17  issued  our  final  report. 

18  Q      Had  anybody  raised  with  you  the  subject  of 

19  redacting  transcripts? 

20  A      No. 

21  Q      Are  you  aware  of  any  discussions  among 

22  anybody  regarding  the  redaction  of  transcripts? 
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1  A      No. 

2  Q      So,  there  was  no  decision  to  provide 

3  unredacted  as  opposed  to  redacted  transcripts? 

4  A      That's  correct. 

5  MR.  O'CALLAGHAN:    You  mean  as  the  documents 

6  existed?  Do  you  see  the  distinction?  You  are  making 

7  an  assertion  that  there  wasn't  a  decision  to  be  made 

8  versus  providing  unredacted  and  redacted  versus 

9  whether  there  was  a  decision  to  provide  existing 

10  documents  which  were  redacted  and  unredacted. 

1 1  MR.  PORTNOY:    1  don't  think  I  understand 

12  your  clarification,  but  allow  me  to  try  my  question 

13  again. 

14  MR.  PORTNOY:    Actually,  read  back  my 

15  question,  please. 

16  (The  reporter  read  the  record  as  requested.) 

17  THE  WITNESS:    There  was  no  decision  to 

18  provide  unredacted  as  opposed  to  redacted 

19  transcripts. 

20  MR.  O'CALLAGHAN:    Do  you  see  my  problem? 

21  It  is  kind  of  strange. 

22  BY  MR.  PORTNOY: 
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1  Q      At  any  time  -  strike  all  that.    Let  me  go 

2  back. 

3  During  the  time  period  referenced  in  this 

4  E-mail,  did  you  ever  consider  whether  to  provide 

5  redacted  or  unredacted  transcripts? 

6  A      No. 

7  MR.  O'CALLAGHAN:    I'm  sorry.    It  is  just  -- 

8  it  kind  of  puts  forward  the  —  is  the  question 
whether  he  considered  redacting  or  unredacting,  or  is 
it  considering  — 

BY  MR.  PORTNOY: 
Q      When  you  considered  whether  to  provide  the 
transcripts,  did  you  consider  whether  those 
transcripts  should  be  redacted  or  unredacted? 

MS.  VASSAR:    Just  say  one;  right? 

MR.  O'CALLAGHAN:    That's  fine  the  way  it 
is. 

THE  WITNESS:   No. 

MR.  O'CALLAGHAN:    I  think  that  question 
makes  it  clearer. 

MR.  PORTNOY:    That's  fine.    I'm  happy  to 

clarify  the  record. 
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1  BY  MR.  PORTNOY: 

2  Q      Just  to  be  totally  clear  here,  are  you 

3  aware  of  anybody  objecting  to  the  provision  of 

4  deposition  transcripts  to  the  Assistant  General 

5  Counsel  for  Administration? 

6  A      I'm  not  aware  that  anybody  objected  to 

7  that. 

8  Q      Nobody  objected  before  they  were  provided? 
A      I  never  heard  any  objection,  period,  before 

or  after. 

Q      Look  at  a  document  numbered  367,  which  is  a 
July  19,  1994  E-mail  from  Jim  Cottos  to  Francine 
Kemer  with  copies  to  Raisa  Cesario,  but  it 
apparently  was  not  directed  to  you. 

If  you  would  read  the  highlighted  portion. 

A      "It  is  nice  of  Jane  Sherburne  to  offer  to 
tell  us  of  the  inconsistencies  of  the  testimony,  but 
I  think  it  should  be  the  other  way  around.    I  think 
she  should  give  us  copies  of  their  interviews  and  let 
us  compare." 

Q      At  the  time  this  E-mail  was  written,  were 
you  aware  that  the  White  House  had  ~  that  there  was 


1116 

277 

1  discussion  of  the  White  House  providing  to  your  staff 

2  materials  produced  during  their  investigation? 

3  A      No,  I  was  not. 

4  Q      Are  you  aware  whether  the  White  House  ever 

5  did  provide  materials  to  anyone  on  your  staff? 

6  A      As  it  applies  to  their  interviews?  No,  I 

7  wasn't,  but  it  wasn't  necessary,  because  we  were 

8  interviewing  the  White  House  people.   We  were 

9  establishing  our  own  records  of  interview. 

10  MR.  O'CALLAGHAN:    I'm  just  a  little 

1 1  concerned  with  the  characterization.  You  said  that 

12  the  White  House  is  providing  Treasury  IG  with 

13  information  regarding  their  investigation. 

14  MR.  PORTNOY:    My  question  was  whether 

15  Mr.  Cesca  was  aware  of  any  discussion  of  the  subject 

16  of  the  White  House  providing  materials  from  their 

1 7  investigation  to  his  staff. 

18  MR.  O'CALLAGHAN:    As  reflected  in  here? 

19  MR.  PORTNOY:   No.    Any  knowledge  from  any 

20  source. 

21  MR.  O'CALLAGHAN:    Okay. 

22 BY  MR.  PORTNOY:  
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1  Q      We  have  gone  a  little  sideways  and  I  need 

2  to  be  sure  1  have  asked  you  this  question.    I 

3  apologize  if  it  is  repetitive. 

4  A      Okay. 

5  Q      Would  it  be  fair  to  say  that  you  saw  no 

6  problem  at  the  time  with  providing  copies  of  the 

7  deposition  transcripts  to  Mr.  Schmalzbach,  his  staff? 

8  A      That's  correct.  No,  I  didn't  see  any 

9  problem. 

10  Q      Knowing  now  what  you  know,  do  you  see  any 

1 1  problem? 

12  A      No. 

13  Q      So,  would  it  be  fair  to  say  your  view  then 

14  and  now  was  ~ 

15  A      It  was  not  a  problem  to  provide  him  with 

16  the  transcripts. 

17  Q      Do  you  have  any  reason  to  believe  that  the 

18  provision  of  transcripts  to  Mr.  Schmalzbach  in  any 

19  way  affected  your  investigation? 

20  A      No,  it  did  not. 

21  Q      Turning  to  the  events  of  the  23rd  of  July, 

22  you  testified  earlier  that  Ms.  Kemer  called  you  at 
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1  about  1:00  in  the  afternoon? 

2  A      That's  correct. 

3  Q      And  she  related  to  you  a  conversation  she 

4  had  had? 

5  A      Right,  with,  I  believe  it  was  Steve 

6  McHale. 

7  Q      And  what  was  the  subject  of  her 

8  conversation  with  Mr.  McHale? 

9  A      The  subject  of  the  conversation  was  that 

10  Lloyd  Cutler  had  requested  that  he  receive  copies  of 

1 1  our  transcripts,  witness  transcripts. 

12  Q      Do  you  know  to  whom  Mr.  Cutler  made  that 

13  request? 

14  A      To  whom  precisely  that  request  went  to  in 

15  the  department,  I  do  not. 

16  Q      Do  you  know  generally? 

17  A      I  don't  know  if  it  would  have  come  in 

18  directly  into  Steve  McHale's  office  or  would  have 

19  gone  to  another  level.    1  think  it  is  ~  the  term 

20  requested  of  the  secretaries  may  be  from  a  general 

21  standpoint.    I  don't  think  he  called  up  Secretary 

22  Bentsen  and  said  I  want  them. 
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1  But  to  respond  to  your  question,  I  don't 

2  know  who  precisely  would  have  been  the  recipient  of 

3  that  request. 

4  Q      Might  the  conversation  have  been  on  a  staff 

5  level? 

6  A      It  could  have  been. 

7  Q      Could  it  have  been,  for  example, 

8  Ms.  Sherburne  and  Mr.  McHale? 

9  A      I  think  that  could  be  likely. 

10  Q      But  it  still  could  have  been  reported  to 

1 1  you  as  Mr.  Cutler  requesting  that  Secretary  Bentsen 

12  provide  it? 

13  A      Absolutely. 

14  Q      You  initially  concluded  not  to  provide  the 

1 5  transcripts? 

16  A      That's  correct. 

17  Q      Would  you  briefly  state  just  once  more  what 

18  your  concerns  were. 

19  MR.  O'CALLAGHAN:    No  offense,  Jim,  but  it 

20  is  already  in  the  record.   Unless  you  can  state  a 

21  real  purpose  for  going  through  it  all  over  again,  I 

22  don't  see  what  value  it  is  going  to  add,  unless  you 
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1  have  some  clarifying  statements  you  want  to  make 

2  regarding  what  he  has  already  testified  to.    These 

3  are  the  exact  same  questions  that  were  asked 

4  earlier. 

5  MR.  PORTNOY:    1  have  notes  as  to 

6  Mr.  Cesca's  concerns.   I  will  be  happy  to  read  them 

7  and  ask  him  if  he  agrees  with  me  that  those  were  his 

8  concerns,  if  you  would  prefer  that. 

9  MR.  O'CALLAGHAN:    Are  you  trying  to  --  I 

10  don't  understand  what  you  are  trying  to  accomplish. 

1 1  BY  MR.  PORTNOY: 

12  Q      I  believe  you  testified,  sir,  that  you  were 

13  not  ~  I  believe  you  testified  that  your  concern  did 

14  not  center  on  the  content  of  the  deposition 

15  transcripts. 

16  A      Right. 

17  Q      You  testified  that  you  hadn't  expected  the 

18  request  and  were  therefore  surprised  by  it? 

19  A      That's  correct. 

20  Q      Your  initial  reaction  as  a  cautious 

21  professional  person  ~ 

22 A      Was  not  to  release,  right. 
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1  Q      You  also  were  concerned  that  the 

2  depositions  involved  the  — 

3  A      I  was  concerned  with  was  it  appropriate  for 

4  us  to  release  the  transcripts,  appropriate  from  the 

5  standpoint  that  we  were  conducting  an  investigation 

6  relating  to  contacts  between  Treasury  and  the  White 

7  House,  and  now  the  White  House  is  coming  to  the 

8  Treasury  asking  for  information.    I  was  concerned 

9  about  the  appropriateness  of  whether  or  not  we  should 

10  release  that  information. 

1 1  And  my  inclination,  in  a  lot  of  IG  type 

12  operations,  when  people  ask  for  information  outside 

13  of  our  investigative  arena,  it  always  causes  you  to 

14  kind  of  hesitate.   You  don't  willingly  say  oh,  sure, 

15  you  can  have  whatever  you  want.   We  tend  to  hesitate 

16  whenever  that  request  comes.   That's  the  way  I 

17  reacted. 

18  Q      Would  it  be  fair  to  describe  it  as  sort  of 

19  a  gut  level  response? 

20  A      That's  correct. 

21  Q      Or  a  visceral  response? 

22  A      That's  correct. 
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1  Q      Rather  than  a  reasoned  response? 

2  A      That's  right. 

3  Q      Did  Ms.  Kemer  express  opposition  to  your 

4  decision? 

5  A      I  think  we  discussed  it.    1  don't  remember 

6  precisely  whether  or  not  she  was  totally  in  favor  of 

7  it,  but  we  discussed  it;  as  1  said,  we  probably  spoke 

8  for  about  15  minutes  on  the  telephone. 
I  really  hadn't  thought  it  all  the  way 

through  like  I  did  subsequent  to  that  conversation. 
But  I  think  I  basically  was  relying,  as  you 
indicated,  on  my  gut  reaction,  and  that  was  not  to 
release  the  transcripts. 

Q      Did  you  get  the  sense  that  Ms.  Kemer  was 
trying  to  change  your  mind  or  convince  you  to  do 
something  different? 

A      I  think  that  —  I  don't  think  that  she  was 
trying  to  change  my  mine  as  much  as  she  was  trying  to 
give  me  both  sides  of  the  issue. 

Q      So  she  was  functioning  as  your  legal 
counsel? 

A      That's  right. 
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1  Q      And  giving  you  the  information  and  allowing 

2  you  to  make  the  decision? 

3  A      That's  right. 

4  Q      You  didn't  feel  like  she  was  pressuring 

5  you,  did  you? 

6  A      No. 

7  Q      During  the  subsequent  hours  when  you  were 

8  reconsidering  your  decision,  did  you  discuss  your 
decision  with  anyone? 

A      No,  I  did  not. 

Q      Did  anyone  contact  you  in  any  way? 

A      No. 

Q      So,  this  was  simply  an  internal  process? 

A      That's  right. 

0      I  believe  you  said  one  of  the  factors  you 
considered  was  that  you  had  completed  your 
investigation. 

A      That's  correct. 

Q      So,  in  your  estimation,  your  investigation 
was  completed  by  the  23rd  of  July? 

A      Right,  that's  correct. 

Q      Why  was  this  a  significant  factor? 


1120 

285 

1  A      Well,  it  was  significant  from  the 

2  standpoint  that  we  had  interviewed  everybody  that  we 

3  needed  to  interview.   Now,  there  is  that  one 

4  exception,  and  that  applies  to  the  Office  of  the 

5  Comptroller  of  the  Currency,  who  we  interviewed  the 

6  early  part  of  that  following  week  at  the  request  of 

7  the  Office  of  Government  Ethics. 

8  As  of  that  time,  as  of  the  22nd  and  23rd, 

9  in  my  view,  we  had  completed  our  investigation  and  we 

10  had  sworn  testimony  from  all  of  the  witnesses  and  the 

1 1  only  reason,  as  I  indicated  earlier,  we  didn't  issue 

12  a  final  report  was  to  provide  the  opportunity  to  the 

13  Office  of  Government  Ethics  to  review  our  report  of 

14  investigation  and  recommend  any  changes  they  saw  was 

15  necessary  as  it  applied  to  the  content  of  our 

16  report. 

1 7  Q      Would  one  of  the  reasons  for  not  releasing 

18  transcripts  while  an  investigation  was  open  be  so 

19  that  witnesses  couldn't  compare  their  testimony? 

20  A      That's  correct;  right. 

21  Q      You  weren't  concerned  about  that,  were  you, 

22  sir? 
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1  A      No,  because  our  investigation  was  already 

2  completed. 

3  Q      You  don't  have  any  reason  to  believe  that 

4  any  witnesses  did  compare  testimony,  do  you,  sir? 

5  A      That's  correct. 

6  Q      You  also  indicated  that  part  of  your 

7  thinking  was  that  the  information  in  the  depositions 

8  was  already  essentially  public? 

9  A      That's  correct. 

10  Q      Would  you  expand  on  that,  please. 

1 1  A      There  were,  I  guess,  a  number  of  articles 

12  that  appeared  in  the  newspaper  in  which  discussions 

13  on  the  criminal  referrals  had  already  been 

14  mentioned.   And  then,  although  the  hearings  hadn't 

15  started,  the  House  —  the  hearings  in  the  House  and 

16  the  hearings  in  the  Senate  were  not  concurrent 

17  hearings.   They  were  consecutive. 

18  If  somebody  was  going  to  tell  their 

19  testimony,  all  they  had  to  do  was  listen  to  the 

20  hearings  and  they  could  have  told  the  testimony. 

21  During  the  conduct  of  the  investigation, 

22  based  upon  our  discussions  among  the  investigators. 
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it  did  appear  as  though  nothing  new  was  coming  out  of 
those  interviews  that  we  hadn't  already  heard  about. 

Q      Would  you  it  be  fair  to  say  you  didn't 
think  there  was  any  risk? 

A      That's  correct. 

Q      And  looking  back,  would  it  be  fair  to  say 
that  your  estimation  of  the  risk  was  accurate? 

A      Nothing  has  ever  been  disclosed  to  me  that 
individuals  took  advantage  of  the  fact  that  we 
released  those  transcripts  to  Mr.  Cutler. 

Q      In  your  judgment,  would  there  be  anything 
improper  or  inappropriate  about  Mr.  Cutler  using 
those  deposition  transcripts  to  prepare  for  his 
testimony  before  Congress? 

A      None  that  has  ever  been  explained  to  me. 

Q      Would  there  be  anything  inappropriate  about 
Mr.  Cutler  using  the  knowledge  he  gained  from  those 
deposition  transcripts  to  assist  other  White  House 
personnel  in  preparing  for  their  testimony? 

A      I  don't  know  the  answer  to  that,  whether  or 
not  that  --  I  just  don't  feel  that  I'm  qualified  to 

render  an  opinion  on  that. 
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Q      Let  me  ask  you  a  different  question. 

A      Sure. 

Q      Would  there  be  anything  inappropriate  about 
an  individual  who  is  to  testify  before  Congress 
reviewing  sworn  deposition  transcripts  prior  to  their 
testimony  in  general? 

MR.  O'CALLAGHAN:    That's  a  pretty  general 
question. 

THE  WITNESS:  Off  the  top  of  my  head,  I 
don't  see  where  there  would  be  a  problem  with  that. 
I  mean,  if  there  is  sworn  testimony,  then  that  record 
has  been  established. 

BY  MR.  PORTNOY: 

Q      Please  continue. 

A      Unless  there  is  a  legal  prohibition  against 
it,  I  am  not  aware  of  any  reason  why  not. 

Q      You  wouldn't  have  any  objection  to  people 
using  information  collected  during  your  investigation 
for  other  lawful  purposes? 

A      Not  being  a  lawyer,  I  don't  see  a  problem 
with  that.    But  maybe  if  I  were  a  lawyer,  I  would,  or 
if  I  were  a  Congressman  getting  ready  to  have  a 
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1  hearing,  maybe  I  would.    But  again,  without  thinking 

2  it  through,  I  don't  see  where  there  would  be  a 

3  problem  with  that. 

4  Q      But  as  an  investigator,  your  concern  is  the 

5  integrity  of  your  investigation;  correct? 

6  A      That's  coixect. 

7  Q      And  the  integrity  of  your  investigation 

8  isn't  threatened  by  people  making  use  of  those 

9  transcripts  in  another  forum? 

10  A      I  would  have  a  problem  if  we  conducted  an 

1 1  interview  with  an  individual  and  developed  a 

12  transcript  of  that  interview,  and  then  that 

13  transcript  of  interview  was  then  given  to  another 

14  party  who  was  going  to  be  a  witness  in  our 

15  investigation  and  now  that  party  had  the  opportunity 

16  to  take  a  look  at  that  transcript.    I  would 

17  definitely  have  a  problem  with  that. 

18  Q      But  that  didn't  occur,  did  it? 

19  A      That  did  not  occur. 

20  Q      At  least  to  the  best  of  your  knowledge? 

21  A      That's  correct. 

22 Q      In  fact,  it  probably  could  not  have 
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1  occurred,  could  it,  because  the  only  witness  who 

2  remained  to  testify  at  this  point  was  Mr.  Ludwig? 

3  A      That's  correct. 

4  MR.  O'CALLAGHAN:    In  your  investigation; 

5  right? 

6  THE  WITNESS:    That's  correct. 

7  BY  MR.  PORTNOY: 

8  Q      And  your  concern  with  respect  to  the 

9  transcripts  was  the  integrity  of  your  investigation? 

10  A      That's  correct. 

11  Q      When  you  returned  from  church,  you  had 

12  received  a  phone  message  from  Mr.  Knight? 

13  A      I  was  informed  that  Mr.  Knight  had 

14  attempted  to  get  in  touch  with  me. 

15  Q      And  you  attempted  to  return  Mr.  Knight's 

16  call? 

17  A      That's  correct. 

18  Q      You  didn't  reach  Mr.  Knight? 

19  A      No,  1  did  not. 

20  Q      Instead,  you  ended  up  in  a  three-way 

21  conversation  with  Ms.  Kerner  and  Mr.  McHale? 

22  A      That's  correct. 
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1  Q      During  that  conversation,  you  learned  that 

2  Mr.  Knight  had  wanted  to  express  Secretary  Bentsen's 

3  desire  to  provide  the  deposition  transcripts  to 

4  Mr.  Cutler? 

5  A      That's  right.    He  wanted  to  communicate  to 

6  me  Secretary  Bentsen's  desire  to  release  the 

7  transcripts  to  Mr.  Cutler. 

8  Q      Did  you  view  Mr.  Knight's  call  to  you  or 
Secretary  Bentsen's  preferences  regarding  release  of 
the  transcripts  as  pressuring  you?   Or  to  clarify,  as 
an  attempt  to  pressure  you? 

A      1  felt  that  it  was  a  legitimate  request  and 
yet  —  my  concern  about  that  was  what  is  the  right 
thing  to  do.    1  could  understand  the  request  that  was 
being  made  of  us,  but  the  concern  I  had  again  was  the 
integrity  of  ~  it  is  not  only  the  investigation  but 
of  our  office  and  kind  of  me  personally. 

So,  the  request  of  Secretary  Bentsen  became 
just  another  factor  that  we  needed  to  include  in  the 
decisionmaking  process.   Now,  whether  or  not  that 
created  pressure  on  me,  1  would  say  this,  that  if  1 

had  concluded  during  the  day  that  it  was  not 
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1  appropriate  to  release  the  transcripts,  I  would  not 

2  have. 

3  But  as  a  result  of  my  deliberations  leading 

4  up  to  that  conversation,  since  I  had  already 

5  concluded  that  if  they  were  to  come  back  to  me  to  ask 

6  me  to  reconsider  my  original  decision,  then  I  would 

7  have  gone  ahead  and  released  the  transcript. 

8  Q      Did  you  reach  that  conclusion  prior  to 
learning  that  Mr.  Knight  had  called? 

A      Yes. 

Q      And  prior  to  learning  the  subject  of 
Mr.  Knight's  call? 

A      Right.    In  other  words,  going  through  that 
deliberative  process  myself,  I  felt  that  it  would 
have  been  appropriate  to  release  the  transcripts. 

Q      Would  it  then  be  fair  to  describe 
Mr.  Knight's  call  as  a  catalyst? 

A      That's  correct. 

Q      But  it  wasn't  really  a  factor  in  your 
decision,  was  it? 

A      Well,  all  it  did  was  cause  me  to  make  the 
second  decision. 
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1  Q      So,  it  was  the  opportunity  to  make  the 

2  second  decision? 

3  A      That's  correct. 

4  Q      But  the  decision  in  your  own  mind  had 

5  already  been  made? 

6  A      That's  right. 

7  Q      You  testified  that  Mr.  McHale  drafted  the 

8  correspondence  to  the  White  House? 

9  A      That's  correct. 

10  Q      1  show  you  a  document  numbered  S  002064, 

1 1  which  is  a  letter  dated  July  23  from  Mr.  McHale  to 

12  Ms.  Sherburne. 

13  (Exhibit  S  002064  identified.) 

14  BY  MR.  PORTNOY: 

15  Q      I  ask  if—  1  believe  you  were  shown  that 

16  document  in  a  slightly  different  form  earlier  in  this 

17  deposition. 

18  A      Okay. 

19  Q      Is  that  the  transmittal  letter  that 

20  Mr.  McHale  drafted? 

21  A      Yes,  that's  correct. 

22 Q      Does  that  letter  impose  conditions  on  the 
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1  transmittal  of  the  documents  to  the  White  House? 

2  A      Yes. 

3  Q      Prior  to  this  letter  being  drafted  by 

4  Mr.  McHale,  or  at  least  being  transmitted  to  the 

5  White  House  by  Mr.  McHale,  did  you  have  any 

6  discussion  with  him  with  respect  to  any  of  those 

7  conditions? 

8  A      We  discussed  the  conditions  during  the 

9  telephone  conversation  but  not  prior  to  the  telephone 

10  conversation. 

11  Q      Do  you  recall  the  specifics  of  your 

12  conversation  regarding  conditions? 

13  A      No,  but  looking  at  this  letter,  the 

14  conditions  expressed  in  this  letter  were  conditions 

15  that  we  discussed  on  the  phone. 

16  Q      When  you  made  your  decision,  your  internal 

17  decision  to  release  the  deposition  transcripts,  was 

18  that  decision  subject  to  any  conditions? 

19  A      No.    I  think  all  this  letter  did  was  to 

20  provide  an  additional  level  of  —  an  additional  level 

21  of  security  over  the  handling  of  the  documents. 

22  Q      Do  you  have  any  basis  to  know  where  else 
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1  Mr.  McHale  might  have  derived  these  conditions  from? 

2  A      No,  I  don't. 

3  Q      Did  you  have  any  conversations  with  anyone 

4  else  regarding  the  conditions  under  which  the  White 

5  House  would  provide  documents? 

6  A      No,  1  did  not. 

7  Q      You  testified  earlier  that,  prior  to  this 

8  deposition,  you  had  no  reason  to  believe  that  the 
White  House  had  violated  any  of  the  conditions  of 
that  letter. 

A      That's  correct. 

Q      And  1  believe  Mr.  O'Callaghan  showed  you  a 
newspaper  article? 

A      That's  correct. 

Q      And  that  newspaper  article  quoted  testimony 
from  Mr.  Cutler? 

A      That's  correct. 

Q      You  expressed  some  concern  that 
Mr.  Cutler's  testimony  might  have  indicated  conduct 
that  went  beyond  the  terms  of  the  agreement. 

A      It  seems  to  me  it  was  inconsistent  with 

what  the  terms  of  the  agreement  were. 
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1  Q      But  you  just  testified  you  didn't  negotiate 

2  the  agreement;  right? 

3  A      No. 

4  MR.  O'CALLAGHAN:    Just  for  clarity,  it  was 

5  an  AP  wire  story,  not  an  article. 

6  MR.  PORTNOY:    Thank  you  for  that 

7  clarification. 

8  BY  MR.  PORTNOY: 
Q      And  you  weren't  privy  to  any  conversations 

between  Mr.  McHale  and  Ms.  Sherburne? 

A      No,  I  was  not. 

Q      Or  anyone  else  who  might  have  been 
negotiating  the  conditions  under  which  the  documents 
were  transmitted? 

A      That's  correct. 

Q      So,  your  assessment  of  Mr.  Cutler's 
testimony  is  based  entirely  on  just  your  reading  of 
the  document? 

A      That's  correct. 

Q      You  don't  have  any  personal  knowledge? 

A      That's  correct. 

Q      At  the  time  that  you  provided  your  draft 
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1  report  to  Secretary  Bentsen,  were  you  satisfied  that 

2  the  report  was  complete? 

3  A      Yes,  I  was. 

4  Q      Were  you  satisfied  that  the  investigation 

5  was  complete? 

6  A      Yes,  I  was. 

7  Q      Was  there  any  further  information  that  you 

8  wanted  in  order  to  prepare  a  proper  report? 

9  A      No.    Insofar  as  we  were  concerned,  we  were 

10  just  waiting  for  information  from  OGE.    Insofar  as  1 

1 1  was  concerned,  that  was  a  final  product. 

12  Q      Has  anything  you  have  learned  since  then 

13  altered  your  judgment  regarding  your  investigation  in 

14  any  way? 

15  A      No. 

16  Q      With  the  possible  exception  of  having  to 

17  endure  this  deposition,  has  anything  that  has 

18  occurred  since  the  investigation  altered  your 

19  judgment  that  it  was  appropriate  and  proper  to 

20  provide  the  draft  report  to  Secretary  Bentsen? 

21  A      No,  there  has  been  nothing. 

22 MR.  OXALLAGHAN:    That  is  kind  of  a  weird 
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1  question  to  ask  him  to  exclude  ~  you  understand  what 

2  I  am  saying? 

3  BY  MR.  PORTNOY: 

4  Q      Has  anything  that  has  occurred  since  the 

5  22nd  of  July  1994  altered  your  judgment  that  it  was 

6  the  appropriate  and  proper  thing  to  do,  to  provide  a 

7  draft  of  your  report  to  Secretary  Bentsen? 

8  A      No. 

9  Q      Has  anything  that  has  occurred  since  July 

10  23rd  of  1994  altered  your  judgment  that  it  was 

1 1  appropriate  and  proper  to  provide  deposition 

12  transcripts  to  Mr.  Cutler? 

13  A      Nothing  has  altered  my  judgment,  with  the 

14  exception  that  other  IGs  have  indicated  that  it  was 

15  inappropriate.   But  in  terms  of  myself  personally, 

16  there  is  nothing  that  has  altered  my  original 

17  decision. 

18  MR.  PORTNOY:    Thank  you,  sir.    That's  all  I 

19  have. 

20  MR.  O'CALLAGHAN:    I  have  a  few  follow-ups 

21  and  trust  me,  I  am  usually  pretty  quick. 

22  EXAMINATION 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      You  were  just  asked  whether  your  only 

3  concern  with  regard  to  releasing  the  transcripts  to 

4  your  interview  was  whether  or  not  it  would  impede  the 

5  investigation  that  you  were  conducting. 

6  A      Right. 

7  Q      Were  you  concerned  at  all  that  the  possible 

8  release  of  the  unredacted  transcripts  could  affect 
and  influence  the  testimony  of  White  House  officials 
or  others  who  were  testifying  before  Congress  on  the 
same  matter  regarding  White  House  contacts? 

A  Well,  I  felt  that  they  were  doing  their  own 
separate  investigation.  So,  consequently,  they  were 
developing  the  information  independent  of  us. 

Q      Were  they  conducting  as  in-depth  an 
investigation  as  you  conducted? 

A      I  don't  know  the  depth  of  the  investigation 
that  they  conducted,.   It  is  hard  for  me  to  judge  in 
terms  of  whether  or  not  they  went  as  far  as  we  did. 
Maybe  our  objectives  were  different.   But  I  think 
that  since  our  investigation  was  geared  more  toward 

satisfying  the  needs  of  the  Office  of  Government 
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Ethics,  and  we  were  zeroing  in  on  those  provisions  of 
the  standards  of  conduct,  then  their  line  of 
questioning  could  have  been  a  little  bit  different 
than  our  line  of  questioning. 

Q      But  you  were  investigating  whether  there 
were  possible  improper  contacts  between  the  White 
House  and  Treasury  with  regard  to  confidential 
information  that  was  held  by  the  RTC;  is  that 
correct? 

A      That's  correct. 

Q      And  weren't  White  House  officials  and 
others  testifying  before  Congress  beginning,  I 
believe,  the  week  of  July  26  with  regard  to  their 
involvement  in  any  such  possible  improper  conduct;  is 
that  right? 

A      That's  correct. 

Q      Was  consideration  given  to  the  fact  that 
testimony  taken  during  the  course  of  your 
investigation,  if  imparted  upon  people  who  didn't 
have  access  to  that  testimony  through  the  release  of 
the  unredacted  transcripts  to  the  White  House,  could 
affect  those  witnesses'  testimony  in  front  of 
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1  Congress? 

2  A      I  don't  remember  that  being  a  part  of  the 

3  discussions  that  we  had. 

4  Q      You  were  also  asked  whether  you  felt  any 

5  pressure  releasing  the  transcripts  on  July  23rd.    Was 

6  the  request  you  received  on  July  23rd  an 

7  extraordinary  request,  out  of  the  ordinary? 

8  A      I  would  say  --  well,  it  was  the  kind  of 

9  request  that  I  had  never  experienced  before. 

10  Q      Why  is  that? 

11  A      Well,  you  are  talking  about  a  request  that 

12  is  coming  from  the  White  House.    I'm  not  aware  of  any 

13  investigations  we  ever  did  in  the  past  in  which  they 

14  involved  White  House  individuals.    In  the  past  I  have 

15  never  been  aware  of  a  Secretary  asking  that 

16  information  be  released.   There  is  a  difference. 

17  The  whole  situation  was  a  lot  different 

18  than  what  I  previously  had  experienced.  So,  I  mean 

19  you  made  decisions  based  upon  the  best  judgments  you 

20  had  available  to  yourself,  taking  a  look  at  all  the 

21  different  factors,  and  then  I  had  to  arrive  at  a 

22  decision. 
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1  Q      Would  you  agree  that  that  might  have  added 

2  a  degree  of  pressure  to  you  in  making  your  decision 

3  on  whether  to  release  the  information? 

4  A      I'm  not  saying  that  there  was  any  more 

5  pressure  on  me  in  making  that  decision  than  there  had 

6  been  during  the  entire  investigation.   The  whole 

7  investigation  was  pressure-intensive. 

8  Q      These  are  two  quick  questions. 

9  A      Sure. 

10  Q      Who  was  signing  your  evaluations  in  July  of 

1 1  1994  for  that  evaluation  period?   Who  was  the  person 

12  who  signed? 

13  A      Ed  Knight  signed  my  evaluation. 

14  Q      Who  ultimately  requested  or  informed  you 

1 5  that  Secretary  Bentsen  wanted  the  transcripts  sent 

16  over  to  the  White  House? 

17  A      It  was  Ed  Knight. 

18  Q      Would  your  decision  to  hand  over  the 

19  transcripts  on  July  23rd  have  been  affected  either 

20  positively  or  negatively  if  you  were  aware  that  there 

21  was  an  agreement  between  Mr.  Cutler  and  Secretary 

22  Bentsen  to  provide  the  transcripts  that  was  entered 
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into  in  the  early  part  of  July? 

A      Would  that  have  affected  my  decision? 
MR.  PORTNOY:    If  in  fact  that  is  true. 
MR.  O'CALLAGHAN:    Yes.    1  posed  it  in  that 
manner.   I  didn't  say  it  was. 

BY  MR.  O'CALLAGHAN: 

Q      I'm  saying  if  that  was  the  case. 

A      If  1  had  known  in  fact  then? 

Q      Yes. 

A      Then  I  think  the  process  by  which  1  would 
have  made  a  decision  probably  would  have  been 
different.   I  would  have  probably  involved  the 
other  —  Jack  Adair,  the  Inspector  General  from  the 
Resolution  Trust  Corporation. 

Q      Why  would  you  include  him? 

A      Well,  because  I  indicated  that  I  feh  that 
we  were  kind  of  equally  responsible  for  the  conduct 
of  the  investigation. 

Q      You  mentioned  earlier  that  you  conducted  a 
joint  investigation  with  the  RTC;  is  that  correct? 

A      Right. 

Q      The  RTC  Inspector  General's  office. 
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A      Right. 

Q      So,  generally  —  but  you  mentioned  earlier 
that  you  thought  that  the  documents  that  you  handed 
over  to  the  White  House  and  also  to  Mr.  Schmalzbach 
belonged  to  Treasury  IG.    But  didn't  RTC  IG  also  have 
an  interest  in  those  documents  because  they  provided 
information? 

A      That's  correct. 

Q      Didn't  that  information  also  contain 
confidential  RTC  information? 

A      That's  what  I  learned  later  on. 

Q      You  stated  earlier,  when  Mr.  Portnoy  asked 
you,  whether  the  dissemination  of  the  transcripts  to 
Mr.  Schmalzbach  on  July  1 8th  had  no  negative  affect 
on  your  investigation. 

A      That's  correct. 

Q  Do  you  know  for  a  fact  that  the  transmittal 
of  the  transcripts  to  Mr.  Schmalzbach  didn't  have  a 
deleterious  effect  on  your  investigation? 

A      That's  correct. 

MR.  PORTNOY:    Meaning  you  do  know  for  a 
fact  that  it  had  no  deleterious  effect,  or  you  don't 
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1  know? 

2  MR.  O'CALLAGHAN:    That  was  a  poorly  phrased 

3  question. 

4  THE  WITNESS:    It  did  not  have  a  deleterious 

5  effect  on  our  investigation. 

6  BY  MR.  O'CALLAGHAN: 

7  Q      If  the  transcripts  had  been  delivered, 

8  let's  say,  to  the  White  House  beginning  on  July  18th, 

9  could  that  have  had  a  deleterious  effect  on  your 

10  investigation? 

1 1  MR.  PORTNOY:    Do  you  mean  transcripts  to 

12  individual  witnesses  or  transcripts  as  a  general 

13  proposition? 

14  MR.  O'CALLAGHAN:    To  the  White  House 

15  counsel's  office,  yes. 

16  MR.  PORTNOY:    You  mean  if  like  a  stack  of 

17  transcripts  had  been  carried  over? 

18  MR.  O'CALLAGHAN:    Not  to  the  witnesses  for 

19  corrections. 

20  THE  WITNESS:    It  could  have  if  the 

21  transcripts  had  been  shared  with  individuals  that  we 

22  had  not  interviewed. 
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1  BY  MR.  O'CALLAGHAN: 

2  Q      Were  questions  sent  to  any  of  the  witnesses 

3  that  you  interviewed  after  July  18th,  any  follow-up 

4  questions  of  any  nature? 

5  A      I  don't  know. 

6  Q      Did  Secretary  Bentsen  ask  the  Office  of 

7  Inspector  General/Treasury  to  provide  him  with  a 

8  report  or  did  he  ask  you  to  assist  OGE  in  producing 

9  an  analysis? 

10  A      His  request,  I  believe,  said  that  he  asked 

11  us  to  assist  the  Office  of  Government  Ethics. 

12  Q      So  he  didn't  request  the  draft  report  that 

13  you  prepared? 

14  A      That's  correct. 

15  Q      Why  did  Secretary  Bentsen  request  that  OGE 

16  produce  the  analysis  versus  asking  the  Office  of 

17  Inspector  General  to  publish  a  report? 

18  A      Well,  because  it  is  not  our  role  to  render 

19  those  kinds  of  analyses  and  decisions. 

20  Q      Did  he,  in  his  comments  to  the  press,  state 

2 1  that  one  of  the  reasons  he  was  asking  the  Office  of 

22  Government  Ethics  to  render  the  analysis  was  to  avoid 
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the  appearance  of  any  impropriety? 

A      That  I  don't  know. 

Q      Just  to  your  knowledge. 

A      I  don't  know. 

Q      I  would  like  to  direct  your  attention  to 
the  July  6  letter  again,  and  my  Bates  stamps  on  it 
are  006272.    I  believe  this  is  the  transmittal  letter 
Mr.  Cutler  sent  to  you  with  regard  to  a  production 
the  White  House  made  for  your  investigation.   We  have 
been  over  the  terms  of  the  agreement,  which  limit 
your  ability  to  make  more  than  two  copies  and  also 
require  you  to  keep  the  documents  in  a  secure 
location,  and  also  asks  you  to  notify  the  White  House 
two  days  in  advance  in  the  event  that  you  wanted  to 
show  copies  of  the  documents  to  anyone  else. 

A      Yes. 

Q      Did  you  enter  into  a  similar  agreement  with 
anyone  else  with  regard  to  documents  provided  to  you 
in  connection  with  your  investigation? 

A      No,  we  did  not. 

Q      Did  you  treat  other  documents  that  you 
received  in  the  course  of  your  investigation  from 
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other  agencies  or  government  entities  in  the  same  way 
that  you  treated  White  House  documents  pursuant  to 
this  agreement? 

A      I'm  trying  to  think.    Are  you  referring 
to  ~  the  only  other  agency  we  would  have  received 
documents  from  would  have  been  the  Resolution  Trust 
Corporation. 

Q      In  that  event,  did  you  treat  the  documents 
received  from  the  Resolution  Trust  Corporation  in  the 
same  manner? 

A      In  terms  of  providing  security  for  those 
documents,  yes. 

Q      Did  you  make  more  than  two  copies  of  any  of 
the  documents  you  received  from  RTC? 

A      I  don't  know  the  answer  to  that. 

Q      How  about  the  transcripts,  were  they  kept 
in  a  locked,  secure  place? 

A      To  my  knowledge,  they  were. 

MR.  O'CALLAGHAN:    I  have  no  ftirther 
questions. 

EXAMINATION 
BY  MR.  PORTNOY: 
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1  Q      I  have  probably  two  or  three. 

2  Mr.  O'Callaghan  asked  you  whether 

3  Mr.  Knight  signed  your  evaluation. 

4  A      Yes. 

5  Q      Has  Mr.  Knight  ever  in  any  way  indicated 

6  that  his  evaluation  of  you  would  be  influenced  by 

7  your  actions  in  connection  with  this  investigation? 

8  A      No. 

9  Q      Did  he  ever  give  you  any  reason  to  believe 

10  that  your  evaluation  would  be  influenced  by  your 

1 1  actions  in  this  investigation? 

12  A      During  the  course  of  this  investigation,  it 

13  wasn't  even  established  that  Mr.  Knight  would  sign  my 

14  evaluation. 

15  Q      When  was  that  established? 

16  A      That  was  established  whenever  I  completed 

17  my  own  evaluation  and  I  needed  somebody  to  sign  it  as 

18  a  rater.   That  would  have  been,  like,  in  December  of 

19  1994. 

20  Q      So  prior  to  this  investigation,  Mr.  Knight 

21  had  never  signed  an  evaluation  for  you? 

22  A      No. 
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1  Q      You  indicated  the  fact  that  Secretary 

2  Bentsen  wanted  the  deposition  transcripts  released  to 

3  the  White  House  was  unusual. 

4  A      Yes. 

5  Q      And  was  something  that  you  considered 

6  noteworthy. 

7  A      I  would  say  it  was  noteworthy. 

8  Q      I  believe  you  testified  earlier  that  you 

9  made  the  decision  to  release  the  transcripts  before 

10  you  spoke  with  Ms.  Kemer  and  Mr.  McHale? 

1 1  A      Well,  maybe  I  should  clarify  that.   Through 

12  my  deliberations,  I  felt  it  was  appropriate  then  to 

13  release  the  transcripts.   Now,  to  make  the  decision 

14  and  then  call  somebody  and  say  go  ahead  and  release 

15  them,  I  wasn't  ready  to  make  that  phone  call  and 

16  initiate  a  release  of  documents. 

17  Q      But  your  internal  deliberations  were 

18  completed? 

19  A      That's  right. 

20  Q      So  when  you  made  your  decision,  you  didn't 

21  yet  know  that  Secretary  Bentsen  wanted  them  released? 

22  A      That's  correct. 
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1  MR.  PORTNOY:    Thank  you,  sir.    That's  all. 

2  MR.  O'CALLAGHAN:    1  have  one  more  to 

3  clarify. 

4  EXAMINATION 

5  BY  MR.  O'CALLAGHAN: 

6  Q      When  Francine  Kemer  called  you  in  the 

7  afternoon  of  July  23,  who  did  she  tell  you  wanted  the 

8  transcripts  sent  over  to  the  White  House? 
A      That  Lloyd  Cutler  had  made  a  request  that 

we  transmit  to  him  the  transcripts  of  our  interview. 

Q      And  when  did  you  find  out  that  the 
Secretary  wanted  that  done? 

A      That  was  that  night.    That  was,  like, 
around  6:30  that  evening. 

Q      And  were  you  waiting  for  a  call  to 
authorize  you  to  send  or  not  to  send  those 
transcripts  over? 

A      No.    After  that  phone  call  with 
Mr.  Kemer  --  after  that  phone  call  with  Ms.  Kemer 
early  in  the  aftemoon  --  the  only  thing  is,  what  I 
anticipated  was  a  second  call  asking  me  to  revisit 
that  original  decision.    In  other  words,  in 
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anticipation  that  I  may  be  asked  to  reconsider  that 
initial  decision,  I  thought  that  that  was  a 
possibility. 

Q      Did  Ms.  Kemer  relate  your  initial  decision 
not  to  tum  them  over  to  anybody? 

A      She  related  that  decision  to  Mr.  McHale. 

Q      When  did  she  do  that? 

A      It  would  have  had  to  have  been  right  after 
she  and  I  had  our  conversation. 

Q      And  did  Mr.  McHale  infomi  anybody  of  your 
decision  not  to  tum  them  over? 

A      All  I  can  do  is  surmise  that  he  then 
notified  Mr.  Knight. 

Q      And  then  you  received  the  call  from 
Mr.  Knight  that  evening? 

A      Right. 

Q      Did  you  expect  your  decision  would  be  well 
received? 

A      I  didn't  know  how  it  was  going  to  be 
received.   In  anticipation  that  I  might  be  asked,  I 
thought  that  the  feeling  within  the  department  is 
that  maybe  we  should  release  the  documents.   So  then 
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1  I  felt  as  though  that  a  second  request  probably  would 

2  come.    When  you  say  no  to  something,  then  you  can 

3  always  anticipate  maybe  a  second  request. 

4  MR.  O'CALLAGHAN:  The  possibility,  yes. 

5  Thank  you  very  much  for  clarifying  that. 

6  That's  all  I  have. 

7  (Whereupon,  at  6:50  p.m.,  the  deposition 

8  was  concluded.) 
9 

1 0  - 

11  ROBERT  P.  CESCA 
12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  RgPORTER     314 


I,  BRENDA  M.  SMONSKEY,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


^^HSU/JU. 


Notary  Public  in  and  foj^Z/the 
District  of  Columbia 


My  Commission  Expires  SEPTEMBER  14 ,  1996 


DEPONENT     ^^-    Robert   Cesca 
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a3/B4^94      15:29  COC.    F.    UDLF  UOSHIKSTQ^,    DC  ^  96220073 


ND.eie    P3B3 

fRANK  R.  WOtf  I  COMMlTTn  ON  A^F«orm*TiONS 


Congress  of  ttje|®mt£lJ  States 
J^o\iit  ol  iitBrtscntatiaa 

Hjatpngton.  BC  20515-4610 
March  4,    1994 


TM«A«W«T— J^nTM.  M«V<I-^CM« 


Hr.  Rob«]rt  Casca 

D«puty  Inspccror  General 
DaparCBent  of  the  Treasury 
15th  and  Pennsylvania,  N.w. 
Suite  ^2412 
Washington,  DC  20220 

Dear  Mr.  Cesca: 


I  aa  writing  as  a  member  ot\  the  Treasury,  Postal,  General 
Govemaent  appropriations  subcomaittee  to  request  that  the  OCfice 
of  Inspector  General  investigata  the  recent  meetings  of  Treasury 
officials  with  the  White  House  tio  provide  "briefings"  on  Madison- 
Whitewater  and  other  matters.   The  astonishing  revelation  that 
not  only  one,  but  three  such  inproper  acetings  were  held  betveen 
Treasury  officials  and  the  White  House  calls  out  for  serious 
investigation.  | 

In  the  past  I  have  found' Inspector  General  investigations  to 
be  helpful  in  providing  assistance  in  such  matters.   When  the  CIA 
move  was  proposed  to  West  Virgioia,  the  CIA  Inspector  General 
uncovered  information  that  previously  had  not  been  forthcoming 
from  any  other  sources.   I  hope  1  your  office  will  be  able  to 
provide  the  same  )cind  of  independent  analysis. 

While  the  Secretary  of  tfaei  Treasury  has  requested  the  Office 
of  Governaent  Ethics  to  invesiti^ate  this  matter,  I  believe  the 
Inspector  General  would  be  morei  appropriate.   Several  months  ago 
I  requested  an  investigation  iyj  the  Office  of  Govemaent  Ethics 
into  the  situation  with  White  House  passes  and  was  told  by  their 
office  that  they  do  not  have  thla  capability  to  do  investigations. 
Perhaps  Secretary  Bentsen  was  under  the  same  misunderstanding 
that  I  was  and  thought  that  thd  Office  of  Government  Ethics  can 
do  independent  investigations,  j  That  is  not  the  case.  The  Office 
of  Government  Ethics  just  reviews  the  investigations  of  other 
agencies.  i 

If  the  Office  of  Governaent  Ethics  were  to  investigate  this 
aatter  the  initial  investigation  would  be  done  by  the  White  House 
ethics  officer  and  they  would  subsequently  review  the  matter. 
Since  Mr.  Nucsbaum  himself  is  the  White  House  ethics  officer  and 
he  was  one  of  the  individuals  Involved  in  the  improper  meetings 
he  obviously  cannot  investigate  himself.   Having  a  subordinate  of 
I  S  9  Ohis  investigate  him  would  alsoibe  inappropriate, 

C^       In  addition  to  these  meetings,  I  believe  any  other  meetings 
-.J  .j^j-s  b^nkino  nattersi  or  FDIC  or  RTC  investigations 
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Mr.  Robert  Ccsca 
March  4,  1994 
Page  2 

involving  White  House  officials  or  other  politically  connected 
individuals  should  also  be  invastfigated  as  part  of  this  matter. 

I 
One  aspect  that  is  particulairly  troubling  In  this  affair  is 
that  even  after  the  Altaian  meeting  vitfi  the  President's  White 
House  Counsel  Bernard  Nussbaum,  the  First  lady's  Chief  of  Staff 
Maggie  Williaas  and  Deputy  White  iHouse  Chief  of  Staff  Harold 
Ickes  cane  to  light  last  vee)c,  the  Treasury  Oepartaent  was  not 
forthcoming  about  discussing  the {previous  White  House  meetings 
that  had  been  held  with  high  level  Treasury  officials.   In  these 
meetings  last  fall,  the  White  Bouse  was  informed  of  "criminal 
referrals"  that  they  would  be  mentioned  in.   If  the  press  had  not 
reported  these  earlier  meetings  one  has  to  wonder  if  anyone  at 
Treasury  would  have  brought  them i to  light  or  if  these  meetings 
would  have  continued  to  go  on.   I 

I  believe  the  Inspector  General  is  only  one  proper 
investigatory  tool  to  look  into  tliis  matter.   Obviously, 
Congressional  heeurings  would  be  XMre  appropriate  in  exercising 
the  role  of  Congress  in  oversight  but  to  date  this  option  has  not 
been  made  available  by  the  Majority  party  in  either  house  of 
congress.  I 

If  you  have  any  questions  regarding  this  matter,  please 
contact  my  office. 


FRWrbjc 


(t*V-^V- 


^^ 


/^ 
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CONFIDENTIAL 


Dept: 
Tel   No: 


04:34pm   EST 

KERif 

COUNSEI 

(202)     622X1090 


TO:   James  Cottos 

TO:   Raisa  Cesario 

CC:   Robert  Cesca 

Subject:  Discussion  on  Whitewater 


(  COTTOS  ) 
(  CESARIO  ) 
(  CESCA  ) 


In  \  anticipation  of   the  OIG   inquiry.  Bob  Cesca   and  I  ,Tnet/with 


Here   are  ti 


Dennis  \  Foreman  and   Ken  Schmalzbach. 
discussed: 

1.   FiSkeXhas   given  the  go  ahead  for   the  White  Hc>*ise  to  /review 
Treasury  documents  in  preparation  for  Congress ipncfl  Hearing^s. 


2.  FisJce  "has  ;not  given  the  go  ahead  to  orr.  for  ar)  ;<ri>^i  ni  g<--r-a<- -j  t/o 
inquiry.  Ed^night  will  talk  to  FisJce  again  next  weeic  to  try  and 
secure  the  approval  for  us  to  begin. 

3.  pSarring  unforseen  obstacles,  Bob  agreed  /tii^t  OIG  could  have  a 
repor'^\pn  the  three  meetings  at  the  White  K<2VJse~~cQapleted  within 
three  tb\four  weeks  of  Fiske  giving  us  the  ok  Cts^^ roused. 

4.  I  Dennis  said  he  would  be  calling  OGE  to  convey  toe  Secxetary's 
request  f^  ^an  OGE  opinion  on  our  report  findings  \before 
Congress iona'ls^  hearings.  Dennis  will  get  back  to  us  on\OGE's 
response . 

I       ^        \   - 

5.  I   Dennis  suggested  that  it  Jiight  speed   the  process  up  to  have 

aniOGE  attorney  sit^in^on  OIG  interviews.  If  OGE  axgrees,  Bob 
said  we  would  have  no  Qbjebt,ion. 


issue  th 


still  needs  to 
(i)  Joey  Klein 
could   interview 


6.;  Covering  the  White  Hou'se  end~~S-s  an 

be  dealt  with.   There  are  several   po: 

could   interview  White  House  "^gersonnel .     We 

Treasury  ,  personnel.    We  could  exchange   interview  reoprts.    Of 

course,  this   is  less   than  an  ideal>~^_pproach  for  ^^Attenpting  to 

res&iye  any^^inconsistencies   that  aight  ^ri-se-^; TTi)    Joel  Klein 

could  ~slrt^n^on  our  Treasury  interviews.  We  could  sit  in  on  his 
White  House"""4^terviews.  A  single  report  of  interview  could  be 
drafted.  This  would  be  ok.  (iii)  Treasury  OIG  could  do  all  the 
interviews  at  Treasury  and  the  White  House.  Again  ok.  (iv)  OIG 
could  be  barred  from  interviewing  White  House  personnel.  Klein 
could  be  permitted  to  intervlev  Treasury  personnel.  Other 
variations  on  this  theBe--all  rather  unsatisfactory — are 
possible. 
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If  W6  v-aiyi.  ai.>-caa  \.u  nnxte  nouse  personnel,  we  agr*eed  that  our 
report  yould  be  qualified  accordingly.  We  also  agreed  to  call 
Klein  ourselves  as  soon  as  Fiske  gives  us  the  ok  to  prOceedV 

/    /  \    \ 

7.1  Production  of  Josh  Steiner's  diary  for  the  Grand  Jury\  was 
handled  by  steiner's  attorney.  Production  of  Roger  'Altaan's 
yellow  diary  sheets  was  handled  by  Altaan's  attorney.  Production 
of  Jean  Hanson's  small  pocketbook  calendar/diary  was  handled  by 
Kanson's^  attorney.  Six  yellow  sheets  -written  by  Altmani  and 
secured  in  his  office  safe  were  turned  over  by  the  Department. 
We\  woojld  have  to  take  steps  to  ensure  production  of/  relevant 
materials  turned  over  by  private  counsel.  We  are  entitled  to 
these  m'aterials.  /    / 


aenni: 


8.         Ciennds   wants 
We   asked     ^im  not 

to  come  \irkt. 


talk  with  Jean  Hanson's  pri^^te  attorneys. 
to  and  he  agreed  that  the  0;.^^nterview  needed 


If  you  haveNiny  questions,  please  feel  free  to  call. 

Francine 


3.? 
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DEPARTMENT  OF  THE  TREASURY 


CONFlOENTIAt. 


■JUN  27  1934 


MEMORANDUM  /OR   JEAN    5,--^ANS0N 
GENBflXL    COUNSEL 

FROM:         /  /Robert  p.   cesca 

DEPUTY    INSPECTOR    CENER.NL 

SUBJECT;'  I       Provision   of    Legal   Advice 

As    you    know/    the    Inspector   General   has    be 

out    an    investigation    into    conununications    between    Treasury 
employees    and   White    House    staff    concerning    the   collapse   of  I 

Madison  \Guaranty   Savings    and    Loan,    and    related   matters.       It    is  / 
important    that    the  Office    of   Counsel    to   the    Inspector   General,  / 
headed    b^^    Francine   Kerner,    continue   to   provide    independent    legal 
advice    and    services   during    the    course   of    the    investigation.     / 

\      '\  .  .  / 

Given    the    rwtux^e   of    the    inquiry,    we   have    therefore   agreed^hat 
Ms.    Kerner    atjd  >nerabers    of    her   staff   will    report    solelvJ&<i    the 
Inspector    Gen"Sral\on   any    matters    relating   to   the    inyer^igation. 
Neither   Ms.    KeiN:ier\nor    her    staff   will   comjnunicateany    information 

about    the    substanc^of    this    inquiry  without    speoi  f  le 

authorization    frota   the    Inspector   General. 


In    addition,    a    separate    job   element,    concerning    the   provision   of 
legal    advTtie   and   services    in  connection   with   this/'Ype<u.f  ic 
invest  igat  iOTv.    will    be    added   to   Ms.    Kerner's    perf  otTa^nc^^"--. 
standards    for  xating   periods   July    I,    1993    through  June^^ ,     r9k,94 , 
and   Julyi  1,     199<\through   June    30,    1995.      The   deteroinat  ion   on\ 
relative!  job   s  irgn  rticance    and    job   element   performance    for  \.his  \ 
job    element   wil|l\be\k.t    the    sole    discretion   of   the    InspectorN  \ 

General.)     Moreover^,\we\have   agreed    that    the    overall    rating    of  \ 

Ms.     Kerner's    per f orraaricevin    each    of    these    rating    periods    will  \ 

need    to   receive    the   corvcurr.ence    of    the    Inspector   General.         ' 

By    taking    these    steps,    thexagency   will    help    allay   any  / 

laispercept  ion  that  legal  advice  and  services  are  being  affected  ' 
by  people  whose  activities  mayXbe  sub^^ect  to  review.  Should  you  / 
have  any  questions  concerning  this  arran^?-e<'ient ,  pleAfreceel  free/ 
to   call    roe    directly. 

cc :       Dennis    I.  'Foreman 
Francine    J\    Kerner 
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1    2    3    < 

J    «     '    •    <  10  n 

12  ij  i<  li  •<  ij  It 

n  ;o  ji  n  n  3«  js 
n  27  IS  n  X 

July                 1994 

S   M    T  w    r    >    J 

•    ! 

]    •    s   •   r    1   1 

10  11    12  '1  14  U  •» 

17  n  n  :o  21  .-;  n 
2«  25  2«  2;  :»  n  JO 

Auguit            1994 
1  u    r  w   T    p   3 

1     2    3    4    ]    « 

7     I     »  10  11   12  11 
14  li  i«  ir  1)  14  20 
21  22  n  24  25  M  27 

/^^  ^^^  '^- 


MONDAY,  JULY  H/-^                   :92 

TUESDAY.  JULY  12                        1S3 

WEDNESDAY  JULY  13 

194  j 

7                          / 

7 

7                \ 

7:15                    /                                   ,,^^ 

''15                                      ~~~--^^ 

715                   \ 

730                /                             ^ 

7  30 

>-10                     \ 

7:45             /                        / 

745 

7  4S\                        \ 

8                 / 

B                                                       .^^L^ 

8                 \                  \ 

6:15        /                   /                  ^^^b 

.^^^^^M 

8  15      ^     \               \ 

S'OOg^              /^^^^H 

^ 

^^^^^^^^ 

s.:dd0 

.^^^^^^^^M         ^^^^^ 

1 

!l   1               ^^^^^^^^^^^^ 

9:15  ^dlB^Pi^^^P^ 

9:15                             \            i                                1 

9:30    '^_^^^^ff^^HP^ 

9  20  ^^        ' 

^^§■■■■1 

Pt 

9:45    rf^^B^^^     ^"^ 

^^^^^^^^ 

10       !^^    ■ 

10 

^^P^^^^^^H 

10:15  \             !                '^ 

10:15 

^PVH^r 

10:30    '.           \ 

10:30 

10:30                        I            1 

10:45     ' 

10:45 

10-45 

11                        * 

11 

11                        / 

11:15 

11:13 

11:15           /                ; 

11:30             V          '.                                       ^ 

■^^ 

1130    X 

11:45                N          .                                   1 

1  i^s'                        \ 

12                          \ 

li^^kiHi^^M  ,^ 

'12                                              ^ 

12:1S                       \       \ 

V^^^^^^^^^HI^ 

1?  IS                       

12:30                            \     > 

^^^^■^V 

12:30 

12:45 

12:45                             ^"^ 

12:45 

1 

1 

1 

i:lS 

115                                                               __ 

1:15 

1:30          "X 

.]diL_ 

i'2£:^^^ 

1>S   _              \,                                        J 

iJ^^^^^^ 

i^i'/TT'/,    Aj/K^^                       1 

^fc- 

*2:15'     ;^./>^,^-'-                                J 

2:30                       ■'       ,        \ 

2^«H 

2:30      ^^     •^=^ 

2:45 

215       '^^—- 

2:45 

3 

3 

3 

3:15                                                 -..        \ 

3:15 

3:15 

3:30 

■3:30 

330 

3:45                                                              M 

ga 

ftta              i^^H 

345 

1 

1 

HiB^HI^^Bi 

4                                                            1 

415                                                             ■ 

415                 / 

4-30 

430      ^-                  '---^ 

•130    ,' 

4:45 

4  45                   ^.                               ~-~— 

y4^5 

S 

5 

5 

5:15 

5  15 

5.15                        / 

5:30 

5  30                                        ^-^, 

5:30                ^'' 

5:45 

;.45                                   '      - — 

U-iS— -" 

6                   "~--^              \ 

6 

S 

6:15                             ^--~~,      "^ 

6.15 

6:lS 

630                                            ^ 

6  30 

6-30 

4f)> 

6:45 

6  45 

6-^5                          ,      .                                        1 

7 

7 

a-^^^""^ 

1 

7  15 

715 

7^5    .^^^^^^^l^H 

IHItari 

7:30 

"  30 

7  i:^H^^^^^^^^^^| 

^^5 

745 

\-^s 
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S*pl*mb*r     \n* 

OctclMr          IM< 

Nov«cnb«r       1994 

J   M    T  w    T    »    9 

9  M   r  w   r   r   9 

9  M    T  w    T    r   9 

<   9   •    r   •   «  <o 

11  IJ  13  n  19  l<  ir 

2    3    <    9    «    r    • 

9  10  11   12  13  1«   19 
It  IT  19  19  20  21   22 
23  24  29  29  2J  29  J»— 
M  31             ,^-^^ 

•     f    •    »  .0  11   12 

n  14  1^  i«  If  II  ,f 

la  19  30  21  22  n  24 

J9  M  27  2«  29  30 

W"2l  23  23  24  29  29 

27  :•  29  M 

Week  Ending    H  "7 
July     I  / 


THURSDAY.  JUCY  U 

1954 

-mteSTTTDUrT? —^^^^196 

SATURDAY, 'JULY  15 

197  1 

7               ■/                         .^ 

7                                                                               "^ 

^                      \ 

r:'5             /                          X 

7:15 

7:1^                       \ 

730          /                     / 

730 

730        \                   \ 

7:45        /                   / 

745 

7  45                \                  \ 

8              /                    / 

8 

«                           \                \ 

8:15     /               / 

3:15 

8:15                       \              \ 

8:30    /              / 

8:30 

8:30                        \            \ 

8:45    1              / 

8-45 

8:45                                      1 

9         1              1 

9 

9 

9:J5   ,            L    .     r-     -  .^,1C   '         ' 

9:15 

9:15                            ! 

9/0  1  /0'6'^ 

)^ 

9-30 

9:30                            1 

wm 

945 

9:45                           / 

10 

10                                 ' 

ir 

10:15 

10  15                     / 

10-30 

10  30                   /             / 

■ 

10:45 

10-45              ,.''               / 

^p^^^^^» 

11 

1 1             /'                  / 

tTTs        \     \ 

11-15 

11-15/ 

11:30                  \         \ 

11:30                                                              ^ 

•^30                             \ 

11:45                       \        \ 

11:45       ^__.^^^i^^M^ 

11   45 

12                                  \     ^ 

12J    -^^^^■^^■Iz-' 

-1^ 

12:15 

1 2: 1 5  .^l^^^^^^^^^^^lV 

.12:15 

12:30 

12:3oH^^^^^^^^^^Hi  . 

tffco 

12:45 

12:45     ^^^^^^^^^^^^^^ 

Ps 

\            1^ 

^M^ 

:15       i          \ 

'W^^^ 

.1  ,5   -\ 

:30       •                \ 

1-30    ^^i««.         /  m^ 

'30v            \ 

:4S        1                _     >, 

1  45   ^^^^^Hft^MM^.^ 

145      \              \ 

1 

^  l^^^^^^^^^^HH 

2                  \                \ 

2: 1  ^^^^^^^^^^^^^B 

2:15                \                \ 

2:30  I^^^^^^^^^^^^B 

2:30                  \                 \ 

■ 

ji^^^BA 

2:45 

3  '         ^ri^H^^^^ 

3 

Ik 

'3U5                      ^^^^^^^ 

3:15 

r 

^^^^^r 

330 

^45^^^^^^^^ 

3:45 

*    1            ^^^" 

4   ll^^^^^^^^^^~ 

4             y' 

4:15 

4  15           v^^'    "--^^ 

i^ 

430 

4  30               \ 

430                                         / 

4  45                             _^_^ 

4  45                             X,. 

4-45 

5.15   ^^^^^^^^^^^^ 

5                                      \^ 

SUNOAY,JtJlY  17 

198 

5  15                                          ^^^--^ 

"-^-^^^^P 

5  30 

^^^^^    ~\ 

545 

^^^^    . 

6 

^^K^^m^t^^ 

6  15 

i^.^ 

^^^^H^H^ 

f 

6:30 

^^^^H^^^BBH^H 

:6.45                                         1                                              1 

7 

fll^^l 

L 

7  15 

■^ 

A^ 

7  30 
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M  Q  Week  Beginning 


Jun« 


s  tt    T  ' 


July 


l«4 
T     »    S 

1     J    3    « 

)•     7     It  10  II 

ij  13  u  13  i«  ir  ta 

I«  30  I<  23  73  >•  » 

It  2T  n  n  X 


1994 
T  W    T    »    » 


I'  <•  14  n  11  23  n 

:•  23  26  27  2«  29  X 


1  M  r  w  r  r  J 

1  2  1  4  t  ( 
7  I  1  10  II  12  13 
14  It  II  17  II  II  20 
21  2J  23  24  21  21  J7 
2S  21  X  31 
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?f\8-  o^.U  »u.v<  'S,,,^ 


~V 


THE  WHITE 


Ko);^rt  Pa  Casca 
Acting  ^Rspectar  (3«n«r«l 
Oepartaent  of  th«  Treasury 
ISOO  Pennsylvania  Avenue,  If.Tf 
Waahington,  D.C.  30220 

I    I 
John  Ji.   Adair 
Znspc9t,«r  S«n«»al 
Rtaolution  Truat  Corporation 
17J5  H\  Lynn  Street,  Ra.  1125 

Rosalynv  VA  22209 


De&r  Kessea.  cesca  and  Adaixi 


Jy  ccyer>o£  thia  letter,  the  White  Hcu«Sia  providing  you. 
vlth  a  copy\jf  Ut«  do«\iiiQnta  proilucod  by  »>ia  Wh^ta  Hniiia  t'>  -f^" 
senate  Banking  Comaittet  on  friday,  July  1,  1JJ4,  in  rQspon»«  za 
the  Jure  22 1  1994,  request  of  Chairaan  Rie^le  and  Senator  O'Aaato 
for\*ll  docusenta  that  "ralate  in  any  aanncr  to  comaunicitions 
iatwean  officials  of  tlie  )rhlte  Houae  and  therSegartaent  of  tha 
Troacury^  or  t!v«  Resolution  Trust  Corpora tion-s:jelatiag  to  tha 
Whitewatw^  D«v«lop»«nt  Corporation  *ad  th«  Kadffcon  Sthtranty 
Savinga  and.  Loan  Aasoclation. "  The  Khita  House  ia^rov'iding  you 
with  a  copy  of  these  docuneata  for  use  in  your  joint\    \ 
Investigation  ^to  v&ether  comaunicationa  bctveen  of  f  iclalSy  of 
the  White  Borosa'^nd  Treasury  Departaent  regarding  tha  BTC'8\ 
iiTveatiOjatien  lntb\)Udlaon  Guaranty  savings  &  Loan  Association 
violatedi  tny  applioable  atandards  of  ocnduet.        i     \ 

Ajb  discussed  yesterday  vith  rr ancine  Kemar,  Counael  to  the 
Inspector  General,  D«p&rta«nt  of  the  Treasury,  and  vacricia 
OlacJc,  Counsel  to  the  Inspector  General,  Xesolution  ^Truat    / 
Corporation,  th«  Hhits  Hcuse  is^rovlding  thasa  d^ounenta 
pursuant  to  the  follovlng  agroeaan^ 

you  will  aaXe  no  aorevt^an  two  copies  of  any  on«'^  of  the 
enclosed  docuaents; 


•se  doouaents  (and  all  copi«s)~VttirSe  saintained  in 
ecure  location  (either  the  grand  jury  rooa  your 
inveatigators  are  using  or  a  safe  in  Xa.  Xerner's 
office  at  the  Department  of  Treasury) .  vith  access 
liaited  to  seminars  of  your  investigative  teaa; 


00627: 
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you  vill-^ovidQ  ny  oJCice  vith  at">aj|«t  two  days 
4(lv*nc«  notica  b«for«  you  shov  copieg  ^^fs^ny  of  thea* 
dpcuaenta  to  anyone  other  than  a  nenber  cf^^ur 
[nvesti^atlve  ttan  or  a  deposition  witness;  »nd 


lot  append  a  copy  ot   any 
en   transcript. 


docua«nt3  to 


In  addition,  I  ask  that  you  return  all  cooiea  ot   these  dccuaervta 
as /soon  Aa  you  have  coaploted  your  invsctigation. 

/   If  you  have  any  questions,  please  contact  Jane  Sherburne  or 
Sheila/ Chcston  off  ey  office.  W©  look  forvard  to  a  continued 
coopcrativo  relationship  with  you  and  your  staff. 


Sincerely  yours. 


M(UC^ 


00C2T3 
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CONFIDENTIAL 


TO:   James 


Raisa  Cesario 
Robert  Cesca 


Jul-1994    (X6:24pra    EST 
FraTteAne    Kerne 

kerner" 

Dept:      COUNSEL 

Tel  No:    (202)  622-1^90 

{  COTTOS  ) 

(  CESARIO  ) 
(  CESCA  ) 


Subject:  Delivery  of  Transcripts 


In  accordance  with  our  discussion  earlier  today,  I  perniit/ed  /  th* 
OCfi^ce  of   the  Assistant   General  Counsel   for'^dLntstraUoi  t 
posse^sSn!       '"'  '"''"   ""   ''"  "^'"""   transcripts  Ln  ly 


Schmalzbach,    the 


Assistant 


General 


Administration,  has  advised  me  chat  Secretatr^ntsen  wii^not 
permit  thVseyanscripts  to  be  shared  am^  agency  employees 
until  the  S^a^e  Banking  Committee  completes  lis  dtipositions 

Also,  I  have  advised  Jane  Ley  of  OGE  that  I  will  obtain 
transcript  verification  from  each  witness,  starting  with  "ev 
witnesses.    Attorneys   for  Hanson,   Steinerr^^tul  Nuslbau=   have 
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CONFlOENTlftL 

CONFIDENTIAL 


18-Jul-199H^  Oa:33p«    EST 
PTarvclna   Karner 
ZR 

(202)     6^ 


{    COTTOS    ) 


(    CESAJIIO    ) 
(    CESCA    ) 


TO:       J4»«»    Cottoa 
/  / 

CC:      Raiaa   Caoario 
CC:       Rob«rC   Caac* 

Subject:    McClarty    Interview/White   House 


Mcci'arty'a  sacratary  cailed  to  say  h«  tv»»ds  to  be  sonewhare  ;«ls« 
at  6:lSpai  arvl  ne«d»d  to  see  ua  at  5:00pa.  I  said,  "OK- "  /  Hot 
auch  'el*«    to    s*y.  /        / 

■  \       \  /         / 

Also,  jaive.  Sharburna  says  she  would  like  to  »*a  oux/tranacr ipta 
to  &aa\  vfvathar  there  are  inconsisteryclaa  with/Whita  i  Hou*« 
intarvia«« .  \  She  would  tall  us  whare  •ignif  icant,,ificonat8tancia«, 
if  any,  aifi»t\batwaan  our  tranacripta  and  tijjMrr  intarviaws .  ^"^Vhat 
do  you  thinK?    \ 

rrancine 


3  65 
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■  o      3ai6s-«a9a7 


CONFIDENri^i 


3oc/Jl.ia 


Hob   aajced   m-   r-.,    •. 'Ur><:y    "i-Hfi    TUkc"    In  yon-  li,,-;  t\  c:.ri;nfsio,  >  i      Jtti; 
they  are i  ^  ^ " 

Page    1    raij.:.    !.y<ivw..-j-.7    T-o^v-iTilait.t '  5   -b5-.-ir..;i.^  .  ^•7r^:irri<:..   ccnr.u-^ 
with  Roell.-   •!:•./  iwir-i.-u     '^  ^" 

Page    2 


Prcblemi 


l■^    or.    wnat    Z^ZZnr\_     rWSci^^    C:h:.M;:.     ...    :..;.::,   u/,,vLaL  y.,- .    'o^ 

I.  I  11".  . ur      l:'i   ciiii.;!ui:;ri .       (oioatQ,    p.-.    ■;  ) 
Prcblemi        L^;r.;o:v  .i  wr.a-    aoc)\i   or   y  rfi>r^vLJ.      Laxi,- -C!i;ii-<.uj.-'    ■> 


Problemi 

s- 


C:i.T.5V-i  ■ ,_..'.    a.;;    a    >;,..bj>.x'.    C;\-,;.c    r-:.;r-ai? 

Problem.  I:.    ui;..cu:;-^C,.  V    hu^i;    Hiz'^.     .c '  ' ;;    ce^    :urt>-    .:u,.    .u,'<-    t  u- 

r^'iil-T-;:    -^    .■■Ja.';:«>'-i;:i    :.-.eir    .-wr.. 


:jo 
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.uL-ii-a*  aa  26  from   kinkos  copies 


I O  >       3ai BS4e3Q7 


Problemi      Fails    to^a' 
r.otiri.e<r  a 


C0NFI0EN-I4L 


dated   9/30797T~~aiia   briefedvSecretary 
and  Sloan  re  i     RoS*.  Law   rLr;n. 


I.Tdicare 


According  to  Rceile,    ha   dsnieci^hat   tha   iarly   Bird  mesaaga 
dated  9/30/93  related   to   t):AnLr\e   criminal  raferrala.l     Hoelle 
ccnfirmed   that   the   larlv/fiird  cesaara   concerned  a  coniflict 
o5  interest    issue   tez-n^r.  the  Roaa    Law  Fira  and  Madisicn    | 
Guaranty  SAL.      (RoeJ^,    pga.    26-27)       ^^^ 


Statemenc 

Problemi 
Statement 

Problemi 

?a^9   u. 

Statement  I      Rcelie   stated  that   d'^xing   a  ac><duled  HTC  aeetin^  at   the 
rl^oas'-ry  building,    he   advtswr  Altir-an   o^.'-jm^s   inquiriaa 
I  relating   to  the  criainal   r^rxerral.      Acc-c«ding-U>  Roelle . 
I  Al-cun   turned  to  Hanson   arfid  requeated  her  YoC^aJ-lX^Eernie" 
j  on   thix^subject.      Roelis    stated  that   he   beiievsd  that 
;  Altnan^vreference   ta/^'Bemia"   leant   Sarnie  .Nusstaun. 

Protliiffli  i  Looit,  wQVve^j^t  nevs  inquiries  and  we've  got  knowledge  of 
'an  art  icleM  o  "hr  printed  the  next  day.  Scelle  didn't  \ 
I  adviac  Altzan^^fva  press  inquiry r  he  advised  Altaan 
1  that  sc.haiidrwould'^e  publishing  an  article  thje  next  day. 
'  That's  :h«  baais'^on  >alch  Altaan  gave  his  direction. 
'  Also,  !^<  hAva  the  probrem  of  .'loelle's  atatement  >o  ua  net 
matcJviTng   the    302.    Statemerrt^shouid   be  rewcraed./' 


n*  II II   III  ii» 

Confimed?     Ccniirned  whose   opinifln.?^/     Soeila   was  never 
\asiced,    but   acceding  to  Hanson's   tes-iEony,    he's  t.ha    on*' 
~who\sent   her/tha  Early   3ird.      (Who  wrote   Hansonli/fax  number 
at   the   tojj/cf   the    Early   Bird?     Roelia?)     Roelle^' conclusion 
iaVnc^i   tij«   one  we   need  to   include.      Katsanoa   spcka   to',Schmidti 
Ka-taanoa  wrote   the  Early   31rdi    Katsanca  says  it   reierrsd   to 


iitrr  T-^i:    - 


Steiner   days?     Do  we  need  to   include    it? 


Acccrdi.ng   to  Glicn  Ctrtia.    sometime    in  early   Oc":obar,    he   met 
with   either   Hanac^r^or   BoviLan.      C'urtis   stated   that   he   provided 
a  copy   of   a  guioaary  to  Hanson   and/or   Bowman. 


036 
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1  O    30  1  6S4a3S'9 


CONFIOENTMI 


Problemi      Hanson  deniea  ev^  seeing    t>.e  C'ortla  dccuaent.     Don't   you 

think   fyfr  denLzl   should  be    included?     >i>.at   does   SoWan  say? 
Shouldn't   tt>Ht   ba    ijic4ntfB'^7 


Meetirfg  with  Levy,   iNewmaj^,    Hanson 

''Heading  ahould  reflect   Altman's 

What  do   Levy   and  Newnan    say   about 
/ 
rtanson  stated  that   she   and  Altian   briefed  Secretary  Bentsen 
on;  the    statute   of   ii.-aitation   issues   concerning  the  civil 
case   and  Altaan  advised    3entsen  of   ^J.3  decision.  / 


Problem* 

Fags  a 

I     itementi 


/      / 
vised/ 


rroblsmi 


Page    9 

Problem 

Page    10 
Statement 

Pr  ob)  ami 


\wha\  doas  Hanson  say  the    Secretary   said?     Was   he   advis 
\of  "the   2/2  neeting?'^  / 


Acciirdi>>g  to  Dennis  roretca-.,   prior   to  'r^a^C^jurC ar.d  Altsuinv 
Ieavi\^  rieaaury  to  go   to   zi-js   White  JicSeT  i-Ianson  requested 
Foremanvt^  review  the    one-pager  pap^  ontitlaii   "TdlKli.a 
Points"     Toreaan's  review   of   the/<!'all£ir^  Pointa   lasted 
2   ainutea.      3ased   upon   the   2   ainute    review,    Toreman 
offered   the   opinion  that    noyron-publio    inforsaticn  was 

rtncluded   in  the  7alkir.g   p^irhts.      Acc3raiag~-CQ   Forenan, 
he^^^s  not  provided  an   opportunity  to  cdhdi;ct">e^arc: 

lor   cocitact  H-C   to  confzra  the    ir.f orr.ation  ir^s^e   t^lcir^g 

j point   paper.  /  \^        \ 

I 


his   is 
•  clear  jtha 
I  the    ig 
i  reaearch  t 


■.at.  .ij 
jes   ><« 


-.g  Mlow  the   belt.      Forewm  raalces   it  Very 
Ldn't  need  lore   than  f*o  itinutea.      .Ke   icr.a'w 
.ha   public   docai.-..      Ke   didn't   need   to  \ 
ksauX.     >'hy    "rite    somethi.".g   that   auggeata 


he  waa  de/dedanxoppot^fanity  to  do  reaearc.i  or  contact 
RTC  wntjrt  neither  lias  an,  issue,  in  foreran' a  mind.  He  had  ,' 
concp^e  reaaona  for^reaie^ing  his  conclusion,  buT  those  / 
arj»n't   reported.      Xhy^not?^ 


\ 


:c6ed 


DiGCuasicn   of  NussbaunU'B   reacliion   to   the/Aitaan  recusal 
ia    inadequate.      Doesn't    Nussbaua  hiaaeif  elaborate   or- 
the   diiacuaaion.      Rjrfsrenca    ahoiild   be    included. 


I      Hansen  stated  that   she   did/not   receive   a  written  legal 
opinion   on  the   ethics   of /this   White   .House   contact. 

She    obvioualy  didn't  gjst    a  written   opLnion.      ?ore.Tjji 
explains   sariier   that.' sne   got   an   oral   opinion.      Do  you   seek 
to   convey  the    iapresaion   thst   g's    raaded   a  legal    opinion  a 

in    writing?      Why?    Af   wa    are    inirjr    -a    Ln<^l-ria    -!r.i.=  "    wa  \J  0  > 


n   Ai    - 


are   ,i;ol.ng   to   include    tr.is. 
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1 o .     ja iss4B9a7 


CONFIDENTIAL 


'itar.aon's   alfidavlt,    aihtimittad  lata    last  night,    atatea    tnat    gr.e    us 
/  aana    taJ.Xing  pointa-^or  Senator  Riegla   or.  2/10   that   were   u^a   for 
Whita    Houac    on   Z/X-     The   2/10  brie  flag  took  place   befora  Roge\Al 
hearing.  /_ 


/ 


Statement  I    -Hanson  denirea   faxing  sia^e-flal  to   the   White   Ho^e . 
ProbleMi         /t    beli/ve    aha    sa^^-'^.a   doesn't   recall.      Meed   to  cHeclc 

Statement  1 1    Icl/ea  asked  who  knew^^jj^aon  raccjuser.ded  that  AltT.an 
I       recuse   himself? 

Problemi      1    P.eat    of  his^xJatetcer^t-^reeds  to  be   added,    ii"  Hanson  rea 

Statement  i\  Reference    to^irSki  Tigert'a  recusal 

Problem  Refsr^wie   needa   to  be   put    in  context. 

Other    iasuesi 

Do  we    need   to   inc\ude\Steir.er '  s   statement   to  Kaj-.scrT^hat   rCulka  3; 
be    fired  for   hiri.'-.gVStdpnena? 


embers. 
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DEPARTMENT  OFTHE  TREASURY 

WASHINGTON.  D.C.    20Z2O 


July  22,  1994 


Mr.  Stephen  D.  PoKS 

Director  / 

Office  of  Govenuncnt  Ethics 

1201  New  York  Avenu^^W.,  Suite  500 

Washington,  D.C.   20005 


Dear  Mr/  Poets 


jch  3/li 


On  March  3,/ 1994,  Lloyd  Bentsen,  Secretary  of  the  Treasury,  requested  the  Office',  of 
Government  Ethics  (OGE),  to  conduct  an  investigation  to  determine  the  ethical  proprietyiof 
conQcts  made  between  officials  of  the  Resolution  Trust  Corporation  (RTQ,  the  Treasiiry 
Departnieiu,  and  the  White  House,  with  respect  to  RTC's  work  at  Madison  Guaranty  Savings 
and  Loan  Association.  The  enclosed  report  is  a  draft  report,  pending  review  by  OGE  and 
determination '.by  them  of  the  need  for  any  additional  investigation.  The  investigative  staffs 
of  both  the  Treasury  Inspector  General  and  the  RTC  Inspector  General  are  available  it  you 
have  any  qtiestions  regarding  the  enclosed  material.  /  / 


Sincerely, 


.Ctdcu^ 


John  J.  Adair 
Inspeciorr^neral 
Resoludoh  Thist  Corporation 

Enclosure 


Robert  P.  Cesca 
Deputy  Inspectot-Qenerai 
Department  of  iheT 
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Office  /6f  the  Whi:e  Ho-se  Cour.ael 
Th4  White  House 
Waahiny^con,  D.C. 


ncloaed  ars  ccplea  of  the  transcripts  cf  all  bitt  one 
of  yhe\ interviews  ccncucted  by  the  Treasury  Inspector  Generai  as 
pari  ofv  his  investlcaticn  into  contacts  between'  Treasury/ a: 
whltV  House  officials  concerning  Madison  Guaranty.   He^ave/no: 
yec  received  the  trenscrlot  of  tne  interview  of  Mr.  Mc^arf 

\  ■  y    ' 

As  we  discussed,  these  transcripts  areiJ^ing  projvided 
to  you  a^^leiv  to  assist  you  in  tne  preparatl^A-^'fcr  Mr.  CutXer's 
testir-ony  a^f^re  the  House  ana  Senate  HanJcTng  Ccrjaittee  hearings 
You  have  a^r^ed  that  the  transcripts  we  aie  .-i jvIlIiiii, — cc— ycrcrwiti 
this  letter  will  not  be  cisclosed  p'ublicly  or  shown  to 
individuals  (other  than  Mr.  Cutler)  who  nay  be  called  as 

y  either  Com.T,i t tee  until  sucn  ti.-e  as  we  advise  you 


wi zS^ss es   b 

thait    ti;^s   restriction   is   no   longer  necessarj^ 
havte    agr^d  not    to   disclose    these   transcrip 
such    individuais.      Please   let  me   <now   irxiec 


ycu 


ant  Gensrari  Counsel 
ve  4  General  Law/ 


Hh 
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The  Associated  Press 

The  materials  in  the  AP  file  were  compiled  by  The  Associated  Press.  These 
materials  may  not  be  republished  without  the  express  written  consent  of  The 
Associated  Press. 

May  5,  1995,  Friday,  PM  cycle 

SECTION:  Washington  Dateline 

LENGTH:  114  3  words 

HEADLINE:  Confidential  Whitewater  Depositions  Used  With  Witnesses 

BYLINE:  By  RICHARD  KEIL,  Associated  Press  Writers 

DATELINE:  WASHINGTON 

BODY: 

JOHN  SOLOMON 

Preparing  for  televised  Whitewater  hearings  last  summer,  White  House 
attorneys  consulted  confidential  depositions  from  a  Treasury  investigation  in  an 
effort  to  reconcile  differing  accounts  of  administration  officials  who  were 
about  to  testify. 

Former  White  House  counsel  Lloyd  Cutler  acknowledged  this  week  that  the 
depositions  were  used  to  identify  discrepancies  in  the  recollections  of 
presidential  aides  before  the  congressional  hearings. 

White  House  lawyers  would  then  "confront"  the  aides  with  information  they  had 
obtained  from  the  depositions  without  revealing  the  sources,  he  told  The 
Associated  Press. 

"If  we  found  inconsistencies,  we  would  go  back  to  White  House  officials,  and 
go  back  over  testimony  they  gave  us,"  Cutler  explained.  "And  then  we  would  say 
' we  have  heard  other  reports . ' 

"I  think  it  was  perfectly  appropriate  to  say  that  'this  is  your  testimony  to 
us.  There  is  conflicting  testimony.  Are  you  sure  that's  what  you  said?"' 
Cutler  said. 

He  said  White  House  lawyers  did  not  show  the  depositions  to  administration 
witnesses,  or  make  specific  references,  and  thus  did  nbt  violate  a 
confidentiality  agreement  with  the  Treasury  Department. 

The  depositions  consisted  of  interviews  with  White  House  and  Treasury 
Department  officials  from  a  Treasury  inspector  general's  ethics  investigation. 
That  probe  reviewed  the  propriety  of  administration  contacts  about  a  savings  and 
loan  investigation  that  touched  on  President  and  Mrs.  Clinton's  Whitewater  land 
investment . 

In  order  to  obtain  the  documents  while  the  ethics  probe  was  still  under  way. 
Cutler  had  agreed  that  none  of  the  material  would  be  shared  with  witnesses. 
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The  Associated  Press,  May  5,  1995 

During  last  summer's  Whitewater  hearings,  then-Treasury  Secretary  Lloyd 
Bentsen  was  questioned  under  oath  by  Sen.  Christopher  Bond,  R-Mo.,  as  to  whether 
the  depositions  could  have  allowed  witnesses  to  "tailor  the  facts"  in  their 
testimony. 

Bentsen  assured  otherwise,  noting  that  Cutler  was  a  "man  of  integrity"  and 
"an  expert  on  the  question  of  ethics." 

"I  also  said  to  him  (Cutler),  I  want  to  be  sure  that  this  is  not  shared  with 
the  witnesses,  that  this  is  for  your  office  and  your  staff.  And  he  assured  me 
that  this  is  the  way  it  would  be  handled,"  Bentsen  testified. 

One  top  White  House  official,  deputy  chief  of  staff  Harold  Ickes,  has  been 
accused  by  Senate  Republicans  of  changing  his  testimony,  a  matter  they  referred 
to  the  Whitewater  prosecutor. 

In  a  brief  interview,  Bentsen  said  last  week  he  couldn't  recall  something  as 
specific  as  the  details  surrounding  the  depositions.  "I'd  have  to  back  into  the 
files  but  I  don't  remember  euiything  like  that,"  he  said. 

Cutler,  when  asked  whether  he  thought  he  might  have  influenced  witnesses' 
congressional  testimony,  told  AP:  "We  were  certainly  trying  to  influence  them, 
that  is  influence  them  to  tell  the  truth  as  best  they  knew  it . " 

He  said  the  use  of  the  depositions  was  "entirely  consistent"  with  the 
confidentiality  agreement.  "I  didn't  show  them  the  paper,  and  I  did  not  reveal 
the  contents  of  the  paper,"  he  emphasized. 

"Let's  assume  that  we  said  someone  else  has  a  different  recollection.  What  is 
wrong  with  that?  That  is  not  saying  X  testified  so  and  so.  It  is  a  way  of  trying 
to  refresh  the  memory  of  the  individual,"  he  said. 

Nonetheless,  Jim  Wilson,  a  former  Bush  administration  Justice  Department 
official  who  assisted  the  Senate  Republicans'  Whitewater  investigation  last 
year,  said  the  process  contradicted  Cutler's  and  Bentsen' s  assurances., 

"The  point  of  the  representation  (at  the  hearings)  was  that  this  material 
wasn't  used  in  the  way  Lloyd  Cutler  is  now  saying  it  was  used,"  Wilson  said. 

The  ethics  probe,  conducted  by  the  Treasury  inspector  general  and  Office  of 
Government  Ethics,  said  the  Clinton  administration  was  not  guilty  of  any  illegal 
or  unethical  conduct  in  the  Whitewater  affair. 

When  it  was  revealed  last  summer  that  Treasury  had  provided  the  depositions 
to  the  White  House,  some  congressional  Republicauis  alleged  the  independent 
investigation  had  been  breached. 

To  quiet  the  furor,  Clinton  administration  officials  assured  Congress  that 
the  depositions  were  used  "solely"  to  prepare  Cutler  for  his  testimony  before 
Congress.  At  the  president's  request.  Cutler  had  completed  his  own  review  of 
White  House  discussions  regarding  Whitewater  with  Treasury  officials,  and 
Cutler  led  off  the  hearings  with  testimony  about  his  findings. 

Cutler  obtained  the  depositions  July  23,  1994,  three  days  before  the 
congressional  hearings  began.  The  cover  letter  stated  explicitly  that  there 
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was  an  agreement  that  the  documents  should  "not  be  disclosed  publicly  or  shown 
to  individuals  (other  than  Mr.  Cutler)  who  may  be  called  as  witnesses." 

Cutler  defended  the  decision  to  use  the  depositions  to  identify  conflicting 
accounts  and  confront  witnesses,  noting  it  was  important  for  both  the  president 
and  Congress  to  Jcnow  the  truth.  He  noted  that  the  White  House  did  not  even  begin 
to  prepare  witnesses  to  testify  about  the  contacts  until  after  the  Whitewater 
prosecutor  finished  his  criminal  investigation  into  the  matter,  concluding  no 
laws  were  broken. 

Helping  to  prepare  witnesses  to  explain  discrepancies  was  not  wrong  because 
"Congress  is  not  a  criminal  jurisdiction,"  but  rather  a  fact-finding  body,  he 
said. 

"They  (witnesses)  were  in  a  position  that  they  could  not  possibly  change 
their  testimony.  They  had  already  been  under  oath  before  Senate  investigators, 
before  ....  the  grand  jury  and  the  Treasury  inspector  general,"  Cutler  said. 

White  House  officials  declined  to  say  whether  Ickes  was  among  those 
confronted  about  discrepancies,  and  Iclces  didn't  return  phone  calls. 

Iclces  did  change  his  testimony  before  Congress,  explaining  that  when  he  gave 
his  original  account  to  Senate  investigators  he  was  not  allowed  to  review  his 
notes. 

Cutler,  who  left  his  temporary  White  House  job  last  fall  to  return  to  private 
practice,  said  he  couldn'.t  recall  which  witnesses  he  and  his  staff  confronted. 
But  he  said  the  Ickes  discrepancy  would  be  an  example  of  the  type  of  thing  his 
office  might  try  to  reconcile. 

In  a  July  24,  1994,  deposition  to  the  Senate,  Ickes  gave  an  account  of  a 
Whitewater-related  meeting  at  the  White  House  between  presidential  aides  and 
Treasury  regulators  the  previous  February.  He  said  the  discussion  centered  on 
there  being  insufficient  time  -  because  of  an  upcoming  statute  of  limitations 
deadline  -  to  file  any  lawsuits  in  a  savings  and  loan  probe  that  involved 
President  and  Mrs.  Clinton  and  their  Whitewater  land  investment. 

Two  weeks  later  in  the  congressional  hearings,  Ickes  said  the  meeting's 
participants  actually  discussed  the  filing  of  a  protective  lawsuit  that  would 
allow  the  investigation  to  continue  after  the  deadline.  In  the  interim.  Cutler 
had  received  the  Treasury  depositions,  which  included  other  witnesses'  accounts 
of  what  happened  at  the  February  meeting. 

LANGUAGE:  ENGLISH 

LOAD- DATE:  May  5,  1995 
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Statement  on  access  to  depositions  by  WTiite  House  counsel 


Mr.  CutleDahd  Treasup-''s  Inspector  General  could  onl\" begin  meir  parallel 
investigations  once  Mr.  Fiske  concluded  his  investigations  olthe  same  subject; 
thev -tmew  at  that  poinLtbaf-th^trlnves^ngaQonsjieeded  to  be  completed  before 
Congressional  hearings  into  the  same  subjects  began  "on  July  26.  \As  Mr.  Cutler 
was  prepar;ng  to  testify  before  the  House  Banking  committee  on  Tuesday,  July 
/^6,  he  wanted  to  be  sure  that  his  investigation  was  as  thorough  as  possible.    He 
had  noft  mterviewed  wimesses  under  oath  and  had  interviewed  dtily  four  of  the 
Treasury  and  none  of  the  RTC  witnesses.    His  interviews  were  not  transcribed. 
It  WIS  important  to  the  reliability  of  his  work  that  it  be  based  on  the  testimony 
of  all  those  involved.    He  sought  from  Treasury  copies  of  the  transcripts  of  the 
swtom  depositions  that  the  Inspector  General  had  conducted. 


\  I  thought  that  Mr.  Cutler's  objective  was  appropriate,  and,  once  the  Inspectors 
\ General  believed  they  had  concluded  all  their  interviews,  I  believed  that  we 
Goul^and  should  support  it.    (It  later  turned  out  that  on  July  24,  the  day  after 
wi^  gave  IG  transcripts  to  Mr.  Cutler,  OGE  asked  that  Mr,,Ludwig  be 
intetyiewed.    That  was  done,  but  it  did  not  lead  to  additibnal  questioiis^for  any 
of  theNJther  witnesses  who  already  had  been  inter^iewed0^r\_CiiIieiL-assured 
us  that  the  transcripts  would  be  shown  only  to  the'WfiiteTlouse  attorneys 
working  onlUs  investigation  and,  specifically,  that  they  would  not  be  shown  to 
the  witnesses.    Mr.  Cutler  is  a  man  of  integrity  and^  am  completely  confident 
that  he  has  abided  by  those  conditions. 


I  should^ppint  out  that  the  investigation  conducted  by  Treasury's  Inspector 
General  required  access  to  the  relevant  White  House  documents"^^  Mr.  Cutler's 
office  arrangeo^r  us  to  have  that  access  on  July  6.  \ 
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Statement  on  access  to  IG  transcripts  by  witnesses 

The  Depanment's  view-tjfTSese  oversigbriieaxmgs  is  that  Treasury  wimesses 
are  being  asked-totestifv'  about  act.cns  they  took^o- tupLher  government 
interests., actions  in  their  official  capacities.    The  Department's  normal  practice 
in  suc^ hearings  is  to  avoid  havmg  Executive  branch  wimesses  surprise  each 
otheJ^  such  hearings^r-e-TioTTQtended  tcTBe" exercises  m  " gotcha." 
^'  /-^  '"~'~^-  \ 

J^or  quite, some  time,  we  acceded  to  successive  requests  by-.the  Inspector 
/GeneraFand  the  Senate  investigators  that  witnesses  m  these  investig^ions  not  be 
informed  of  other  wimesses'  testimony  and  not  be  shown  documents  prigmatins 
outride  their  own  offices.    We  didn't  have  to  accede  to  that  Senaie  request,  but 
we/did.  \       \ 


However,  once  both  the  Senate  and  the  Inspector  General  had  completed  their 
sworn  depositions,  and  the  wimesses'  testimony  had  been  taken  under  oath,  we 
no '^longer  felt  it  was  appropriate  for  the  Executive  branch's  wimesses  not  to  be 
\aware  of  each  others'  recollections.    At  that  point,  commencing  on  July  25,  we, 
^aveXcounsel  for  each  of  the  Treasury  wimesses  copies  of  all  the  transcripts  of 
depositions  of  wimesses  other  than  those  working  at  the  RTC.   The  RTC 
witnesses  deposition  transcripts  were  not  made  availabieuntil  July  3b>4ast 
Samrdsiv.  \^  '^ 
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MOM        12:S6 


PRIVILEGED 


Add  Kew  paragraph Jlarc4rX5F»3 — "Roelle  stated  that^xhe  advised 
Roger  Altaan  thm   first  day  he  b«caDfi  RTC  OECr-about  the  first 
referral  filed  regarding  Madison  in  October  1992^ and  that  it 
Bentioned  the  Clintons.  (Roclle,  pg.  16).  He  etated^that  he 
briefed  Casey  (the  prior  CEO)  about  the  October  1992  X'^^rral  and 
that  ±hLK   briefing  was  routine.  (JA.   pg.  13) .   He  stated  tha«  it 
was  RTC  policy  and  his  responsibility  to  inform  the  CEO  xtf   any 
high  profile  referral  and  he  had  done  so  with  prior  CEOs  .fid.  14- 
15) 

After  para.  1,  add  "Dudine  asked  Kansas  City  staff  to 
forward  the  referrals  to  him  and  he  received  them  on  September  4 . 
(Dudine,  pg.  23)" 

\    .  y 

Page  4 
Page  5 


\ 


Para.  1.   add  "or  speaking  with  the  Secretary.   She  also 
does  not  recall  receiving  any  response  to  her  memo."  Revise  cite 
to  (Hanson  (1),  pg.S9;  Hanson  (1),  pgs.  70-71,  Hanson  (2),  pg. 

•51).  ;   \  ^ 


Para.  ^   First  line,  change  "the"  Early  B 

Para.  Sv  Revise  last  sentence  to  read  "Hanson  stated^  that 
Che  didn't  recall  if  she  conveyed  this  information  to  Altmacn, 
although  she  would  ^ve  in  the  ordinary  course."  Revise  cite  to 
pg.  75  to  pg.  74, 

Pagg  « 

:para.   5.     First  sentence T^delete  "to  meet  vithr  Devore" 


P»qt  7 

Para.  7.   Revise  to  "Devore  stated-ihat  the  purpose  of  the 
WH  meetingo'&'E^to  advise  the  White  House  oJ~~certh's  Inquiry. 
(Devore,  pgs  i€rl7)" 

Para.  8.  Add  Hanson's  statement  that  it  seemed  cleeur  to  her 
that  the  existence  of  the  referrals  was  already  in  the  hands  of 
the  press.   (Hanson  (1)  pg.  81)  no  iOA 

U  J  4  b  G 

After  para.  9.  Add  "Hanson  reported  she  had  a  vague 
•^»<-ni  i«.r-r -Ion  that  there  was  a  discussion  relating  to  checks  but 
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^  ••       MOM 


P  -    ©S 


PR'VILEGED 


\ 
Cd  "to"  between  prior  and 


Para^  1,  fourth  linei___A<Jd-th€ 
her. 

Para.  2,  end  of  3d  line  delete  "criminal  referrals  euiOv" 
replace  thea  with  "the  crininal  referrals."  "^.^     \ 

\    \ 
Para.  4,  add  "Gerth's  mention  of"  before  "the  criainal  \ 

referrals"  \    \ 

■,    1 
Para.  6  revise  3rd  line  to  read  "he  shared  a  legal  opinion 
on  the  nine  criminal  natters."  John  Bowman  states  that  he  does 
not  recall  seeing  the  memo  (Bowman,  pg.  11} .   Jean  Hanson  does 
not  recaill  seeing  the  memo  (Hanson  (1),  pg.  133).         / 


Para.  5. 
House,  "\  \ 

Paq«  10  \  ^ 

Para  l.  Add  at  end  "but  he  believes  he  did  not.' 


Add  at  end  "iuid  that  he  wanted  to  tell  the  White 

/  i 


Para.  7.  Add  at  end  of  second  sentence:  "but  cautioned  that 
the  last  bullet  about  recusal  should  not  be  included  if  Altman 
had  not  -decided  to  recuse  himself." 


Para.  2v  ^dfth  line,  after  Congress  add  "and  the  med'ia," 

Para.  3.  [or  after]  add:  Ms.  Hanson  recalled  that  Mr.  \ 
NUssbaxm  said  that  if  Mr.  Altaan  were  to  stay  in  the  process  and 
not  recuse  hlaself  there,  would  be  discipline  imposed  on  the 
process  to  produce  a  thorough  and  fair  result  and  that  Ms. 
Hilliass  asked  if  the  investigation  could  be  completed  by  the  end 
of  February.   (Hanson  (1)  pg.  N^) 

Piiqt  12 

Para .  7 . 


Delete  first  sentence. 


Par&.  8.   Change  the  date  in  the  first-sentence  from 
'10/14/93"^to-^2/94." 

Para.  9  add  "probably"  before  subsequently  on  Ist  line. 


Para.  2.   Last  sentence  docs  not  refer  to  document  discussed 
■■-  ■*''-*♦-  e»n«-«„,-o  but   ather  to  thv.  Leach  -<  page  letter  -ith  the 
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0»_-2S-'S>.«       MO» 


PR/V/L£GED 


p«q«  i< 


P&ra.  4.   Line  3  revise  to  read  "that  Altaan  shouldv  not  be 
quite  so  definitive  aJ^out  announcing  his"  Line  4 ,  after  "CZO  add 
"at  the  end  of  his  tern  but  it  vas  his  decision."        \    \ 

Paq«  16 

Para.  5.   Revise  to  read  "Eggleston  stated  that  he  called 
Hanson  to  ask  if  it  vas  true  that  Jay  Stephens  vas  a  lavyer  at 
the  lav  fira  of  Pillsbvtry,  Madison  and  Sutro  and  she  did  not 
ansverv  the  question."  / 


r»qf  17 


/ 


Para.xl  delete   "regarding  the  recusal"   and  rei^ace  vith 
■explaining-^iSv  recusal  decision."     Revise  citer^o  pgs.    51-52^ 
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OllfiO.'i 


1177 


D«pt: 
Tal    No: 


CONFIDEfiTlftL 


COUNSEL 

(202)  622-1090 


O:   Ja»«8  Cotto«  ,  -"""         (  COTTOS  ) 

:C;   Robert  C*»oa    ^  '  (  CESCA  ) 

;ubj«ct:  RE:  Written  Quaations  from  Sanator  Bond  re:   MadisorK 
Jim,             ^^^'^ 


As  w«/diftcu«a«d  on  the  phone,  I'm  not  aware  of  any  White\  House 
violation  of  the  Department's  aqreemant.  Sorry  if  there  was  any 
confusion  on  that  point. 


\ 
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"DEPARTMENT  OF  THE  TREASURY 
WASHINGTON.  O  C     20Z20 


''-,"''!*£•■". 


JUN271994 


FOR    JEAN 
GENE 


'ROBERT  P.  CESCA 
DEPUTY  INSPECTOR  GENERAL 


/trCj^/ 


SUBJ0CT: 

As  y 
'  out 
emplpyeej 
Madikon 
importan| 
headed 
a  d  V 1  c  I 


Provision  of  Legal  Advice  and  Services  to 


been  requested 


low,  the  Inspector  General  has 

ivestigation  into  communications  between  Treasury 
and  White  House  staff  concerning  the  collapse  of 

;uaranty  Savings  and  Loan,  and  related  matters.   It 
that  the  Office  of  Counsel  to  the  Inspector  Genera' 
Francine  Kerner,  continue  to  provide  independent  l^ga; 

»d  services  during  the  course  of  the  investigation 


Given  the  Viature  of  the  inquiry,  we  have  therefore  agreed /that/ 
Ms.  KerWr\and  members  of  her  staff  will  report  solely  t;a  the 
InspectoV  General  on  any  matters  relating  to  the  inveatlgatior 
Neither  mX-  Kerner  nor  her  staff  will  communicate  ^.fry  information 
about  the  substance  of  this  inquiry  without  s| 
authorization  fr^m  the  Inspector  General. 

In  addition,  a  separate  job  element,  concerning  the  provision  of 
legal  advice  and  services  in  connection  with  this  specific 
jation,  will  be  added  to  Ms.  Kerner's  pei:^rraance 

for  rating  periods  July  1,  1993  through~~jQne  30 ,  1994, 
and  Jiily  iN.  1994  through  June  30,  1995.   The  dete>iaAnat^ 
relative  joD\signi f icance  and  job  element  perf ormanc&\for 
job  element  wrll  be  at  the  sole  discretion  of  the  Inspector 


Mo 


Genera  1 . 
Ms.    K«rn< 
need    to    rece 

By  ta>  ing  t( 
mispei  ceptK 
by  people  w( 
have  iny  qu« 
to   call    me   d 


r,    we    have   agreed   that   the   overall    ratirag    of^ 
pferf oi;mance    in   each   of    these    rating   periods  ViH 
ive  \he^;oncurrence   of    the    Inspector   General. 

ep'Sv     t1\^   agency   will    help    allay   any 
that    legXl    aUvice   and   services    are    being    afyfected 
se    activiti^as    rn^v   be   sub^iect    to    review.       Sh«5uld    yoi. 
tions    concerivKQg    ths.^  arrangement ,    pleased-reel    fre^ 
irect ly . 


pennis    I .     Foreman 
J.    Kerner 


0  7  3  0 


G  s  r  0 
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OmCK  OF 

INSPECTOR 
GENERAL 


/         July  1,  !994 


Jkfr.  Lloyd  CuiJer  \  \ 

/Counsel  to  llic  President  \ 

/  The  White  House,  Room  2AVW 
Washington,  D.C.  20500 

Dear  Wr.  Cutler:  \         i 

I  As  you  may  be  aware.  Secretary  of  the  Treasury  and  Chairman  of  the  Thrift    I 

I  Depositor  Protection  Oversight  Board,  Lloyd  Bentsen,  requested  the  U.S.  Office 

I  of  Government  Ethics  to  investigate  and  issue  an  opinion  on  any  possible  I 

'  violations  of  Federal  etliics  provisions  relating  to  briefings  or  discussions  ;        i 

;  concerning  Madison  Guaranty  Savings  and  Loan  or  related  matters.   The^e 

briefings  or  discussions  involved  Wliite  House  personnel  and  officials  of  the 
'         Department  of  the  Treasury  and  tlie  Resolution  Trust  Corporation  (RTC).    The 
Office  of  Government  Ethics,  which  has  no  investigative  arm,  has  asked  our 
offices  to  conduct  the  investigation,  and  we  have  initiated  the  investigation. 

,  Jt  is  our  understanding  that  President  Clinton  has  designated  you  as  the  White 
House  official  responsible  for  coordinating  requests  for  assistance  concerning 
Madison  inquiries.   Accordingly,  pursuant  to  ?  6(a)(3)  of  the  Inspector  General 
Act  of  1978  (5  U.S.C.  App.  3)  we  are  requesting  that  you  make  available  for 
interview  any  Wliile  House  personnel  who  were  involved  in  the  briefuigs  or 
discussions.    We  would  like  to  schedule  the  interviews  between  July  7,  1994  and 
July  11,  1994.    In  addition,  we  are  requesting  access  to  any  documentation 
concerning  the  briefings  or  discussions  as  well  as  copies  of  any  Treasury  or  RTG 
documents  that  may  have  been  provided  to  While  House  personnel  in  connection 
with  such  briefings  or  discussions. 

Please  advise  us  at  your  earliest  convenience  whether  the  Wliite  House  will  make 
Uiese  personnel  and  documents  available  to  us.    Thank  you  for  your  cooperation. 

Sincerely, 

"Tj       John  J.  Adair  0  Robert  P.  Cesca 

Inspector  General  Acung  Inspector  General 

Resolution  Trust  Corporation  Department  of  the  Treasury 


nf\i  nno  ^orv\ 


r\ 


I  \ 
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DEPARTMENT  OF  THE  TREASURY 

WASHINGTON    OC      20J^0 


BY  HAND 


Jane/Sherb'L-rn,  Esquire 

Offijce  of  the  White  House  Cour.i-ei 

ThJeJwhite  House 

Washington,  D.C. 

Dear  Jane: 


\  I 

u 


Enclosed  are  copies  of  ^he  transcripts  of  all  but  one 
of^-the  interviews  conducted  by  the  Treasury  Inspector  General  p»s 
partA  of  his  investigation  mtc  ccr.tacts  between  Treasury  and  ;  ' 
Whits  House  officials  concern:.ng  Mioisor.  Guaranty.   We  have  hOt| 
yet  i^^eived  the  transcript  of  the  interview  of  Mr.  McLartyy 


As  we 

you  solely  to 
testimony  before 
Yoj  have  agreed 
this  lex-t-ei^'wirl 
injiv^fduals  (oth 
wi:nesses  by  eit 
that/  this  restri 
haW  agreed  not 
such  individuals 
understanding  of 

i  \ 


discussed,  these  t 
assist  you  in  the 
the  House  and  Sen 
that  the  transcr;p 
"TTO-t'iDe"*  disclosed 
er  than  Mr.  Cutler 
her  Committee  unti 
ction  IS  no  longe. 
to  disclose  these 
Please  let  me  k 
our  agreement  is 


ranscripts  are  being  provided 
preparation  for  Mr.  Cutler's 

ate  Banking  Committee  hearing?. 

ts  v;e  are.  providing  to  you  wi^h 

publicly  or^'s frown  tT 

)  who  may  be  called  as 

i  such  time  as  we  advise  yoy 
necessary.   Similarly,  you'^ 

transcripts  to  counsel  for  airy 

now  immediately  if  my 

not  correct.... 


Sincerely, 

atep^.err  J.  MzHale  ^     \ 

Deputy  Ass-stant  Generd  Counsel 
(Aor-nistrative  i    General  Law) 


/ 


DEPOSITION  OF  JOSEPH  E.  GANGLOFF 
IN  RE:  S.  RES.  120 


FRroAY,  OCTOBER  13,  1995 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 
Deposition  of  JOSEPH  E.  GANGLOFF,  called  for  exam- 
ination pursuant  to  notice  of  deposition,  at  10:25  a.m.  in  Room  534 
of  the  Dirksen  Senate  Office  Building,  before  JULIE  BAKER,  a  No- 
tary Public  within  and  for  the  District  of  Columbia,  when  were 
present: 


ROBERT  J.  GIUFFRA,  JR.,  Esq. 

Majority  Chief  Counsel 

ALICE  S.  FISHER,  Esq. 

Majority  Deputy  Special  Counsel 

LOUIS  J.  GICALE,  Esq. 

Majority  Deputy  Special  Counsel 

RICHARD  BEN-VENISTE,  Esq. 

Minority  Special  Counsel 

NEAL  E.  KRAVITZ,  Esq. 

Minority  Principal  Deputy  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

CHARLES  J.  SGRO,  Esq. 

Special  Assistant  to  the  Deputy  Attorney  General 

U.S.  Department  of  Justice 

Tenth  Street  &  Constitution  Avenue,  NW 

Washington,  DC  20530 

On  behalf  of  the  Deponent. 
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3 
PROCEEDINGS 

MR.  FISHER:    Good  morning.    My  name  is 
Alice  Fisher.    I'm  Associate  Special  Counsel  to  the 
Special  Committee. 

To  my  left  is  Neal  Kravitz  who  is  Principal 
Deputy,  Democratic  Special  Counsel. 

MR.  KRAVITZ:    He's  got  my  card. 

MR.  FISHER:    And  to  my  right  is  Bob 
Giuffra,  who  is  Chief  Counsel  to  the  Banking 
Committee. 

This  deposition  is  being  conducted  pursuant 
to  Senate  Resolution  120.    This  resolution 
establishes  a  Special  Committee  administered  by  the 
Banking  Committee  to  conduct  an  investigation 
involving  Whitewater  Development  Corporation,  Madison 
Guaranty  Savings  &  Loan  Association,  Capital 
Management  Services,  Inc.,  the  Arkansas  Development 
Finance  Authority  and  other  related  matters. 

Section  l(b)2(c)  of  Senate  Resolution  120 
authorizes  an  investigation  and  public  hearings  into 
whether  the  Department  of  Justice  improperly  handled 

RTC  criminal  referrals  relating  to  Madison  Guaranty 

4 
Savings  &  Loan  Association  or  Whitewater  Development 
Corporation,  and  this  will  be  the  focus  of  today's 
deposition. 

I  believe  you  were  requested  to  testify  on 
Octobers,  1995. 

MR.  GANGLOFF:    To  testify  where? 

MR.  FISHER:    Here  today. 

MR.  GANGLOFF:    I'm  here  today.    I  was 
requested  to  be  here. 

MR.  FISHER:    This  deposition  is  in  advance 
of  public  hearing  which  may  be  held  in  November.   It 
is  unclear  at  this  time  whether  you  will  be  called  to 
testify  at  that  hearing. 

I  will  ask  a  series  of  questions  and  ask 
you  to  testify  under  oath.    If  you  don't  understand  a 
question,  please  let  me  know  and  I'll  rephrase  it. 
If  you  need  a  break,  let  me  know. 

If  you  are  called  to  testify  at  a  public 
hearing,  you  will  be  permitted  to  have  a  copy  of  your 
deposition  transcript  in  advance  of  that  hearing  at 
some  point.    You  may  be  represented  by  counsel. 

Objections  to  the  form  of  the  questions 
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1  will  be  noted  for  the  record.   Counsel  may  object  on 

2  the  grounds  of  privilege  or  relevance  and  the 

3  committee  chairman  may  rule  on  all  objections. 

4  Could  you  swear  the  witness,  please. 

5  Whereupon, 

6  JOSEPH  E.  GANGLOFF 

7  was  called  as  a  witness  and,  having  first  been  duly 

8  sworn,  was  examined  and  testified  as  follows: 

9  EXAMINATION 

10  BY  MR.  FISHER: 

1 1  Q      Could  you  state  your  name  for  the  record. 

12  A      Joseph  Edward  Gangloff. 
13 

14 

1 5  Q      Your  present  business  ~ 

1 6  A      Before  we  start,  I  want  to  note  that  1  have 

17  never  seen  resolution  120  before.   1  don't  know  what 

1 8  it  authorizes  you  to  do,  but  I  am  curious  whether 

1 9  that  is  the  source  of  placing  me  under  oath  for 

20  today's  proceedings. 

21  Q      Yes,  it  is.    Would  you  like  a  chance  to 

22  review  it  at  that  point? 

1  A      No,  as  long  as  that  authorizes  you  to  place 

2  me  under  oath  for  the  deposition,  that's  all. 

3  Q      Do  you  want  me  to  point  it  out  to  you? 

4  A      No. 

5  Q      Could  you  state  your  present  business 

6  address. 

7  A      My  office  is  located  at  1400  New  York 

8  Avenue  on  the  12th  floor. 

9  Q      And  your  present  position? 

10  A      Principal  deputy  chief  of  the  public 

1 1  integrity  section  of  the  criminal  division. 

12  Q      Could  you  give  me  a  little  background  on 

13  your  employment  history? 

14  A      1  was  graduated  from  the  University  of 

15  Pennsylvania  law  school  in  1977  and  shortly 

16  thereafter  went  to  work  pursuant  to  the  honors 

17  program  in  the  Department  of  Justice  for  the 

18  antitrust  division.    I  worked  in  the  special 

19  regulated  industry  section  for  approximately  three 

20  years. 

21  In  December  of  1980  approximately,  I  was 

22  offered  a  job  in  the  public  integrity  section.    I 
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joined  the  public  integrity  section  in  January  of 
1981  where  I've  been  continuously  employed  up  until 
today,  and  I  hope  for  some  future  time.   I  joined  as 
a  trial  attorney. 

In  approximately  1987  1  became  the  director 
of  the  conflicts  of  interest  crimes  branch  and  I've 
held  a  number  of  supervisory  positions  since  that 
time,  culminating  in  my  present  position. 

Q      During  the  period  between  September  1992 
and  November  1993,  did  you  have  a  specific  title? 

A      I  served  as  acting  chief,  actually,  for  a 
period  of  time.    It's  a  little  bit  confusing  because 
of  some  changes  that  we  had  in  staffing  as  far  as 
what  the  title  was  and  what  the  responsibilities 
were. 

There  was  a  period  in  March  of  1992  when 
there  was  a  major  reorganization  of  our  section.   And 
shortly  after  that,  sometime  in  the  springtime,  we 
got  a  new  chief,  but  he  was  largely  absent.   So  in,  I 
believe,  April  of  1993  1  became  acting  chief  and  was 
acting  chief  through  sometime  in  March  of  1994.    And 
these  dates  are  discussed  in  the  House  deposition 

that  I  believe  you  have  a  copy  of. 

And  I  also  discussed  this  material  and  the 
same  information  that  I  think  we're  going  to  discuss 
today  with  the  Independent  Counsel.   And  I  may  also 
have  discussed  it  with  our  own  office  of  professional 
responsibility.    I  don't  know. 

To  the  extent  that  inconsistencies  arise,  I 
expect  that  some  minor  inconsistencies,  in  fact,  will 
arise,  and  I  will  also  point  out  in  the  various 
forums  in  which  I've  addressed  these  issues,  I've  had 
varying  amounts  of  material  provided  to  me  in  terms 
of  refreshing  my  recollection. 

So  for  example,  when  the  Independent 
Counsel  talked  to  me,  not  only  were  documents  shown 
to  me  in  advance  of  questions,  but  an  FBI  agent  was 
present  to  put  certain  things  into  context  to  jog  my 
memory,  and  to  the  same  extent  when  I  was  deposed  by 
the  House  counsel,  we  from  time  to  time  went  back  to 
records  and  that  jogged  my  memory.   So  obviously, 
both  of  those  events  and  possibly  an  OPR  interview 
was  more  contemporaneous  to  the  events  at  issue  than 
today's  deposition. 
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1  Q      That's  the  deposition  that  you  provided  to 

2  the  House  Banking  Committee  and  financial  services  on 

3  September  29th  of  this  year,  1995? 

4  A      Again,  the  date,  rii  take  your  word  for 

5  it,  but  I  did  submit  to  a  deposition  by  them  in  the 

6  recent  past,  and  you're  showing  me  now  a  copy  of  what 

7  appears  to  be  a  deposition  of  Joseph  Edward  Gangloff 

8  dated  September  29,  1995.    That's  consistent  with  my 

9  recollection  as  to  the  timing. 

10  Q      Have  you  had  a  chance  to  review  your 

1 1  transcript? 

12  A      I  saw  it  late  afternoon  and  briefly  perused 

13  it  while  I  was  attending  to  other  duties  as  well. 

14  Q      Do  you  believe  your  testimony  given  there 

1 5  was  true  and  accurate? 

16  A      The  testimony  I  gave  that  day  was  true  and 

17  accurate  to  the  best  of  my  abilities. 

1 8  However,  I  did  note  in  the  transcript  that 

19  there  are  some  transcription  errors  with  respect  to 

20  names  of  ~  particularly,  JoAnn  Farrington  is 

21  reported  as  Joan  Farrington,  and  I  did  notice 

22  transcription  errors,  for  example,  saying  "experience 

10 

1  of  conflict"  instead  of  saying  "appearance  of 

2  conflict."   I  also  believe  that  certain  choices  were 

3  made  by  the  court  reporter  with  respect  to  what 

4  entries  were  recorded  when  on  occasion  people  may 

5  have  spoken  more  than  one  at  a  time. 

6  So  with  those  qualifications,  from  my 

7  standpoint,  everything  I  said  was  as  accurate  as  I 

8  could  make  it  at  the  time. 

9  MR.  FISHER:    Thank  you.    I'd  like  to  at 

10  this  time  make  this  Exhibit  1,  and  we  will  also 

1 1  reserve  for  Exhibit  2  a  place  for  an  errata  sheet  in 

12  the  event  that  Mr.  Gangloff  would  like  to  present  an 

13  errata  sheet  to  go  along  with  the  House  Banking 

14  testimony. 

15  (Gangloff  Exhibits  1  and  2 

16  identified.) 

17  BY  MR.  FISHER: 

18  Q      Could  you  tell  me,  Mr.  Gangloff,  who  was 

19  the  chief  in  1992  up  until  April  1993  when  you  became 

20  acting  chief? 

21  A      Well,  ask  me  that  question  again. 

22  Q      You  mentioned  previously  that  there  was  a 
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chief  of  the  section  in  199  ~ 

A      You  could  figure  this  out  more  accurately 
with  respect  to  documents  that  I'm  sure  the 
department  would  provide  to  you  that  would  give  you 
actual  personnel  assignments.    But  my  general 
recollection  is  that  in  March  of  1992,  Jerry 
McDowell,  who  had  been  the  chief  for  approximately  a 
dozen  years  or  more  ~  actually  more  —  was 
transferred  to  the  fraud  section  as  chief.   And  that 
Lee  J.  Radek  who  at  that  time  was  the  principal 
deputy,  was  transferred  to  the  asset  forfeiture 
section  as  the  chief 

One  of  the  deputies,  Jim  Cole,  was  largely 
on  the  road  traveling  on  some  cases  that  he  was 
handling.    And  there  was  one  other  deputy,  Bill 
Keefer.   At  the  time  ~  on  the  time  that  McDowell  was 
reassigned,  Bill  Keefer  became  the  acting  chief,  and 
I  began  to  serve  as  his  acting  deputy. 

Shortly  thereafter,  Jim  Cole  left  the 
department  and  Bill  Keefer  left  the  department  and 
Michael  Shepherd  ~  Michael  J.  Shepherd  was  hired  as 
the  chief   He  was  from  the  United  States  Attorney's 


office  in  Chicago  and  had  continuing  business  in 
Chicago. 

So  in  approximately  sometime  in  the  ~  as  I 
recall,  the  spring  or  early  summer  ~  probably  the 
early  summer  because  I  recall  having  canceled  a 
vacation  shortly  after  he  came  on  board,  he  became 
the  chief  and  I  was  the  deputy  —  or  acting  deputy. 

JoAnn  Harrington,  who  had  previously  been  a 
special  assistant  to  the  chief,  was  out  on  maternity 
leave  during  this  period.    So  essentially,  we  went 
from  —  you  can  count  the  numbers,  but  five 
supervisors  or  5-1/2  supervisors  to  1-1/2  ~  or  two, 
I  suppose,  and  we  also  have  a  director  of  the 
conflicts  of  interest  ~  or  the  election  crimes 
branch  who  was  there,  but  his  duties  are  sufficiently 
distinct,  but  they  really  don't  overlap  with  other 
things. 

Basically,  we  went  from  having  five  people 
to  having  two  people  to  do  those  jobs.    And  a  short 
time  afterwards,  JoAnn  Farrington,  who  had  actually 
left  the  section,  was  rehired  as  a  part-time  deputy 
chief   So  she  and  I  were  there  when  Mike  Shepherd  - 


12 
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1  Mike  Shepherd  was  continuing  a  case  he  was  involved 

2  in  in  Chicago  and  frequently  absent  from  the  office. 

3  During  those  periods  of  time,  1  was  acting  chief 

4  Then  in  --  I  think  April  1st  or  April  4th 

5  of  1993,  Mike  Shepherd  went  to  Chicago  as  the  acting 

6  or  the  interim  United  States  Attorney  with  an 

7  intention,  as  I  believe,  to  return  to  the  section. 

8  So  1  was  the  acting  chief.   And  then  sometime  in  the 

9  fall  of  1993,  he  announced  that  he  was  not  going  to 

10  be  returning  to  the  section. 

1 1  And  so  I  continued  on  as  acting  chief  until 

12  the  following  year,  and  that  brought  us  up  to  about 

13  March  of  '94  when  Lee  Radek  returned  from  the  asset 

14  forfeiture  section  as  chief,  and  1  assumed  the 

15  position  of  principal  deputy  chief. 

16  Q      Thank  you.    Could  you  explain  for  me  or 

17  give  me  a  description  of  the  public  integrity 

18  section's  responsibilities,  what  their  roles  were, 

19  their  activities. 

20  A      Well,  we  file  an  annual  report  with 

21  Congress  that  sets  forth  in  some  detail,  not  only 

22  what  we've  done  in  the  previous  year,  but  also  the 

14 

1  general  range  of  our  responsibilities,  and  I  will 

2  attempt  to  describe  them  to  you  now,  but  it's 

3  actually  in  its  broadest  terms,  we  have  a  wide  range 

4  of  responsibilities  dealing  with  public  corruption 

5  matters  throughout  the  country. 

6  We  deal  specifically  with  the  initial 

7  referrals  on  all  Independent  Counsel  matters.   We 

8  have  a  conflicts  of  interest  crimes  branch.   We  have 

9  an  election  crimes  branch.    We  handle  particularly 

10  sensitive  cases  that  are  venued  any  place  in  the 

1 1  country.   The  easiest  way  to  say  what  we  do  in  a 

12  nutshell  is  to  probably  mention  the  fact  ~  when  the 

13  diaries  case  came  to  us,  when  Senator  Durenberger's 

14  case  came  to  us  and  when  the  travel  White  House  issue 

15  came  to  us  and  the  Clinton  passport  file  came  to  us. 

16  We  basically  have  responsibilities  in  1 

17  suppose  three  major  areas.  One  is  specific  cases. 

18  One  is  aiding  and  advising  people  in  the  field  and 

19  supplying  person  power  when  that's  required,  or 

20  personnel  power.   And  the  other  is  we  have  a  fairly 

21  active  degree  of  involvement  in  a  wide  range  of 

22  matters,  including  legislative  matters  and  things 
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like  executive  orders  which  impact  on  the  work  we 
do. 

We  sometimes  get  consulted  with  respect  to 
international  treaties  and  the  language  in  there  that 
relates  to  public  corruption,  and  we  maintain  a 
network  of  contacts  with  both  the  Independent  Counsel 
community,  the  ethics  community,  principally  through 
the  Office  of  Government  Ethics  and  we  have  many 
levels  of  contact  with  the  Federal  Bureau  of 
Investigation. 

Our  case  load  consists  of  largely  cases 
that  are  brought  to  us  by  the  Inspectors  General  and 
we  handle  a  large  number  of  recusal  matters.   And 
different  administrations  have  different  policies  and 
views  with  respect  to  the  appropriate  handling  of 
recusals  in  terms  of  whether  they're  handled 
ordinarily  from  main  Justice  or  by  another  United 
States  Attorney's  office  other  than  the  one  that  ends 
up  being  recused.   Depending  on  what  practice  is  in 
place  at  a  particular  time,  our  case  load,  as  it's 
made  up  of  recusals,  rises  and  falls  proportionately. 

Q      Generally,  if  you  can  tell  me,  what  are  the 


standards  for  recusal  of  a  U.S.  Attorney,  and  I 
understand  that  it's  very  fact-specific,  but  if  you 
could  give  me  a  general  explanation  of  the 
specifics. 

A      It's  largely  to  avoid  the  appearances  of 
impropriety  which  in  many  areas  of  criminal 
prosecution  are  important  --  more  important  actually 
than  the  actual  outcome.   Essentially,  the  reasons 
for  recusal  may  involve  ~  and  this  is  set  forth 
incidentally  in  our  annual  report  to  some  extent,  but 
it  includes  such  things  as  past  personal,  political 
or  financial  relationships  involving  the  United 
States  Attorney  and  the  subject  of  an  investigation. 

There's  sometimes  a  distinction  made 
between  whether  a  United  States  Attorney  personally 
or  the  United  States  Attorney  staff  recuses.   There 
are  situations  in  which  a  United  States  Attorney  is 
recused  and  either  no  acting  United  States  Attorney 
is  named  at  all,  and  the  matter  is  handled 
exclusively  from  Washington,  or  there  are  times  when 
the  Assistant  Attorney  General  for  the  criminal 
division  or  particular  section  chief  can  be  named 
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1  acting  Attorney  General  for  purposes  of  a  particular 

2  case. 

3  In  those  situations,  the  case  may  be 

4  staffed  exclusively  out  of  Washington,  exclusively 

5  out  of  the  U.S.  Attorney's  office  with  supervisory 

6  assistance  from  Washington  or  a  combination  of 

7  factors. 

8  Generally,  you're  quite  correct  in  saying 

9  that  it's  fact-specific,  but  1  could  at  least  say  in 

10  terms  of  guidelines,  and  this  is  discussed  in  my 

1 1  testimony  before  the  House,  but  generally  in  terms  of 

12  guidelines,  it  may  be  easiest  to  juxtapose  some 

13  notions  of  what's  required  for  recusal  as  opposed  to 

14  our  actual  practice. 

15  And  it  sort  of  comes  like  this:    In  our 

16  mind,  the  need  to  recuse  is  not  at  all 

17  result-specific.   In  our  minds,  those  in  the  field 

18  sometimes  see  it  as  either  a  comment  on  the 

19  individual  subject  of  an  investigation  or  their  own 

20  competence  to  handle  an  investigation  that  main 

2 1  Justice  thinks  recusal  is  appropriate. 

22 For  example  —  and  a  layperson  may  think 

18 

1  this  as  well  —  if  1  begin  down  the  road  with  an 

2  investigation  and  recuse  because  1  know  subject  X, 

3  that  must  mean  that  subject  X  did  something  wrong. 

4  Our  view  is  not  that  at  all.    Our  view  is  that  once 

5  subject  X  becomes  a  significant  part  of  the  case, 

6  then  you  look  at  a  time  line  and  you  say  when  in  that 

7  time  line  would  a  recusal  be  appropriate,  and  we  tend 

8  to  say  it  would  be  appropriate  right  now  because  it's 

9  very  unusual  that  you  can  undertake  steps  in  an 

10  investigation  that  will  not  subsequently  impact  on 

1 1  future  steps  of  an  investigation. 

12  That's  the  reason  why,  for  example,  in  the 

13  Independent  Counsel's  statute  the  department  can't 

14  issue  subpoenas  and  can't  give  immunities  because  of 

15  the  recognition  of  that.    So  if  you  begin  down  the 

16  line,  whether  you  decide  to  go  forward  or  not  go 

17  forward,  you've  always  got  the  problem  that  an  event 

18  will  be  identified  as  the  trigger. 

19  So  what  will  then  come  out  is  that  it  must 

20  be  because  X  did  something  wrong  or  it  must  be 

21  because  Y  is  handling  the  matter  incompetently.   And 

22  to  follow  it  through  to  its  conclusion,  even  if 
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1  somebody  who  has  a  perceived  conflict  follows  through 

2  with  a  particular  case  and  reaches  a  conclusion  in 

3  the  case,  prosecutes  the  case,  you  still  have  the 

4  problem  that  within  any  prosecutive  structure  but 

5  certainly  my  familiarities  with  the  federal 

6  structure,  you  make  many,  many  decisions  as  to  the 

7  nature  of  the  charges,  and  they  can  have  different 
consequences  in  terms  of  how  the  offense  is  perceived 
by  the  public  as  well  as  what  the  actual  sentence 
is. 

And  often  arrangements  are  made  that 
benefit  one  defendant  because  another  defendant  has 
been  identified  as  a  more  worthy  target  of  the 
investigation  or  is  more  culpable.   So  if  there  is  to 
be  a  perceived  conflict,  it  basically  has  --  the 
department  knew  this  long  before  1  joined,  but 
certainly  from  my  own  experience  in  the  department, 
it's  quite  apparent  as  you  trace  that  time  line  down, 
you  see  that  once  you've  identified  an  appearance  of 
a  conflict,  you  know  all  you  need  to  believe  that  a 
recusal  is  necessary  or  should  be  seriously 
considered  and  weighed. 
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1  Generally,  what  I'm  saying,  we  don't  look 

2  to  say  how  likely  is  this  to  come  out,  do  we  think 

3  the  person  can  really  be  independent.   If  a  United 

4  States  Attorney  has  recently  been  appointed  or  is  an 

5  interim  hoping  for  permanent  appointment  or  is  a 

6  holdover  hoping  not  to  get  the  axe  or,  you  know,  for 

7  any  number  of  reasons,  maybe  he  was  going  to  run  for 

8  another  political  position  --  as  1  say,  it's  totally 
fact-specific.   But  the  general  message  1  want  to  get 
across  is  it's  one  that  errs  very  much  on  the  side  of 
the  appearance  standard,  tries  to  maintain  to  the 
best  of  our  ability  the  appearance  as  well  as  the 
reality,  impartiality  and  all  decisions  made  by  the 
department. 

Q      Are  these  standards  or  guidelines  that 
you've  just  expressed  sent  to  the  U.S.  Attorneys 
offices  in  the  field  in  some  form,  in  a  manual  or  -- 

A      1  don't  know.    The  Executive  Office  for  the 
United  States  Attorneys  acts  as  the  principal  liaison 
between  the  United  States  Attorneys  and  the 
Department  of  Justice.   These  are  the  kinds  of  issues 
that  if  you  have  94  United  States  Attorneys,  you're 
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1  talking  about  something  that  may  throughout  the 

2  careers  of  the  United  States  Attorneys  affect  fewer 

3  than  5  percent  of  them.   At  least  from  my 

4  perspective,  the  cases  we  see  in  the  public 

5  corruption  are  civil  rights  and  civil  as  well  but  at 

6  least  in  the  public  corruption  area. 

7  I  know  that  there  are  some  training  events 

8  that  take  place  for  new  United  States  Attorneys,  and 

9  I  think  it's  one  that  fosters  cooperativeness, 

10  et  cetera.  I  doubt  that  they're  seriously  lectured 

1 1  at  that  time  about  getting  out  of  cases  when,  in 

12  fact,  they're  just  trying  to  get  into  the  system,  and 

13  they  are  very  powerful  individuals  in  the  law 

14  enforcement  process  and  in  the  recusal  thing  is 

15  somewhat  unusual,  but  as  1  say,  it  makes  sense. 

16  But  the  explanation  of  it  --  again,  it's 

17  one  of  those  things  also  where  I  suspect  --  this  is 

18  my  speculation  for  what  it's  worth  --  if  you're  a 

19  United  States  Attorney  coming  on  board,  some  have  no 

20  criminal  experience,  some  have  no  civil  experience, 

21  some  have  no  government  experience,  you're  probably 

22  listening  to  an  awful  lot  of  instruction  and 

22 

1  guidance,  so  that  the  thing  that's  foremost  in  your 

2  mind  is  probably  not  the  minutia  of  something  to  do, 

3  if  something  happens  concerning  somebody  who  now 

4  isn't  even  identified. 

5  I  don't  think  there's  a  mystery  to  it.    I 

6  think  sometimes  there's  a  little  difference  of 

7  thought  on  first  blush  as  to  what  a  standard  should 

8  be,  but  I  don't  think  there's  any  lack  of  uniformity 

9  in  the  way  it's  applied. 

10  Q      Would  it  be  the  usual  case  for  a  U.S. 

1 1  Attorney  in  the  field  to  call  the  executive  office  of 

12  the  U.S.  Attorneys  if  a  problem  like  this  arose  or 

13  they  had  questions,  or  would  it  be  your  section,  the 

14  public  integrity  section  that  they  called? 

15  A      There's  a  much  larger  area  where  recusals 

16  come  up  but  they're  much  more  obvious.    That  is  where 

17  there's  an  allegation  against  someone  in  the  United 

18  States  Attorneys  office,  and  that  may  be  anything 

19  from  drug  usage  by  somebody  on  the  staff  to  time  and 

20  attendance  fraud  by  somebody  on  the  staff. 

21  And  by  the  way,  we  handled  most  federal 

22  judge  cases  for  these  same  kinds  of  reasons.   So  in 
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those  situations  --  and  we  have  different 
relationships  with  different  United  States  Attorneys, 
so  some  of  them  we  know  personally  and  by  sight  and 
we've  known  for  years  or  we've  been  out  and  lectured 
to  them,  and  they  may  call  us  and  say  this  is  the 
situation.    Should  we  be  out  of  this  or  what?   How 
should  we  handle  it?   And  we'll  often  say  send  it 
to  —  or  call  EOUSA  and  iron  out  the  paperwork. 

Generally  one  thing  we  try  to  do  is  get  a 
document  that  it's  a  recusal  because  we  have  had 
experiences  in  the  past,  not  really  I  can  recall  on  a 
significant  matter,  but  you  can  very  well  guess  where 
somebody  recuses,  it  doesn't  quite  register  with 
them. 

That  means  that  they're  pretty  much  out  of 
the  loop  in  the  decisionmaking  and  the  decisions 
don't  go  the  way  they  expected  them  to  go.   And  then 
they  try  to  reinsert  themselves  and  it's  always  nicer 
to  say  well,  thank  you  for  your  opinion,  but  you  are 
recused.   And  yes,  we  are  applying  a  national 
standard  now,  and  the  mere  fact  that  in  your  district 
you  may  say  we  don't  prosecute  people  who  don't  have 
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less  than  X  value  of  marijuana  in  their  possession, 
this  was  your  own  employee  and  that  person  had  less 
than  that  amount.   And  you  may  argue  they  shouldn't 
be  prosecuted  but  for  the  fact  they  worked  for  the 
Department  of  Justice,  they  would  and  we  declined. 
The  response  would  be  in  fact,  the  person  does  work 
for  the  Department  of  Justice.   We  have  the  case  and 
you  don't. 

So  we  try  to  remain  cordial,  but  a  recusal 
has  consequences,  and  we  try  to  document  that. 
Q      Earlier,  you  had  mentioned  that  upon  a 
recusal,  sometimes  the  staff  as  well  would  be 
recused,  sometimes  not.    And  I  think  you  gave  some 
other  alternatives.  For  example,  sometimes  the 
assisting  Attorney  General  would  name  someone  to  be 
acting. 

Could  you  explain  to  me  what  the  different 
factors  would  be  to  make  that  go  one  way  or  the 
other,  if  there's  any  general  rule  when  a  staff  — 

A      No,  I  really  can't,  because  it  deals 
with  ~  1  think  that  really  deals  with  the 
personality  of  a  particular  Assistant  Attorney 
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1  General  and  probably  deals  with  how  long  they've  had 

2  tenure.    It  probably  deals  with  how  many  come  in 

3  during  that  tenure.    If  one  comes  in  and  somebody 

4  thinks  it's  a  good  idea,  I'll  make  myself  acting  and 

5  people  can  report  it  to  me,  and  they  end  up  with  15 

6  of  those  things,  it's  too  much. 

7  1  certainly  think  it  might  deal  with  the 

8  sensitivity  of  the  particular  issue,  certainly  the 

9  Attorney  General,  whoever  that  may  be,  may  indicate  a 

10  specific  interest  in  the  matter.   That  would  be  one 

1 1  where  the  AAG  would  be  more  likely  to  stay  personally 

12  involved  than  one  which  was  one  of  these  time  and 

1 3  attendance  kind  of  things. 

14  I  wouldn't  expect  to  see  --  in  those  cases, 

15  in  fact,  I  wouldn't  even  expect  to  see  an  acting 

16  United  States  Attorney  when  their  employees  are 

17  pretty  much  handled  by  the  sections  involved. 

1 8  Q      What  would  be  some  reasons  that  the  staff 

19  would  not  be  recused,  although  the  U.S.  Attorney 

20  would  be  recused? 

21  A      Well,  if  you  had -- one  reason,  1  suppose, 

22  would  be  if  you  had  a  career  staffer  who  was  handling 

26 

1  a  very  complex  investigation  and  somebody  was 

2  appointed  who  had  recent  —  maybe  came  from  a  law 

3  firm  which  was  involved  in  the  investigation  in  some 

4  way,  maybe  representing  some  of  the  clients  even.   Or 

5  maybe  there  was  a  subject  of  the  investigation  who 

6  was  employed  by  the  law  firm  or  who  had  been  a  client 

7  at  the  law  firm  or  maybe  it's  an  investigation  of 

8  somebody  who  was  politically  very  close  to  the  new 

9  appointee. 

10  In  those  situations,  you're  looking  at 

1 1  things  from  a  practical  standpoint,  like  how  much  is 

12  it  in  terms  of  resources,  but  you're  also  looking  at 

13  appearance  and  the  success  which  something  can  be 

14  isolated  under  those  circumstances  and  depending  on 

15  the  nature  of  the  case,  nature  of  the  evidence, 

16  witnesses  as  opposed  to  documentary  evidence. 

17  You  can  make  different  determinations  as  to 

18  how  successful  in  reality  it  would  be  to  simply  not 

19  have  the  United  States  participate  in  the  case.   We 

20  have  cases  in  my  office  which  right  now  my  chief  is 

21  recused  and  that  I  handle  and  there  may  be  some  still 

22  going  on  because  I  wouldn't  know,  but  1  know  there 
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1  have  been  cases  in  the  past  from  which  I  have  been 

2  recused. 

3  Q      Thank  you.    Moving  to  another  topic,  could 

4  you  tell  me  about  what  time  or  approximately  what 

5  time  you  became  aware  of  the  issues  surrounding  the 

6  investigation  relating  to  David  Hale? 

7  A      No,  I  can't.   I  said  this  in  my  House 

8  transcript  as  well.    My  job  is  very  issues  oriented. 
The  chronology  of  things  makes  very  little  difference 
to  me  and  most,  except  for  of  late,  when  the  FBI,  the 
White  House,  OPR  and  Congress  have  been  interested  in 
my  various  activities,  from  the  standpoint  of  doing 
my  job,  the  issue  is  generally  there  and  resolved 
very  quickly  and  either  moves  and  evolves  and  becomes 
a  new  issue  or  is  completed. 

So  to  me,  I  know  that  at  a  particular  time, 
1  became  involved  and  had  knowledge  of  the  Hale 
allegations.   But  I  don't  really  know,  and  I  know  you 
have  some  experience  with  urgent  reports  probably  by 
now  that  supposedly  brief  the  Attorney  General  on 
some  of  the  most  sensitive  issues  in  the  department. 
1  remember  another  matter  which  I  gave  a 
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1  statement  to  somebody.   They  were  asking  about  a 

2  particular  urgent  that  was  done  on  a  particular  day 

3  and  thought  I  should  remember  that  but  that  one  day 

4  had  three  urgents  in  it,  when  you  couple  that  with 

5  the  fact,  as  I  noted,  we  were  severely  short-staffed 

6  in  terms  of  management  people  ~  I  guess  I  do 

7  remember  at  the  time  that  Mike  Shepherd  was  ~  my 

8  recollection  would  be  that  he  was  not  there,  that 
JoAnn  Farrington  was  there  as  part-time  deputy,  so  I 
was  the  acting  chief  and  she  was  the  part-time 
deputy. 

Maybe  he  was  coming  in  fiill-time  at  the 
time,  but  the  point  is  that's  the  number  of  people 
who  were  there.   But  the  other  point  is  I  knew  about 
it  at  some  time  around  when  you  think  I  knew  about 
it. 

Q      1  believe  you  testified  in  the  House,  and 
we  have  some  notes  I'll  show  you,  that  you  attended  a 
meeting  on  September  20th  in  Jack  Keeney's  office 
regarding  some  of  the  allegations  surrounding  the 
Hale  investigation? 

A      Right,  correctly  from  my  notebook,  the 
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1  September  20th  date  and  the  indication  as  to  who  was 

2  present. 

3  Q      As  of  that  time,  do  you  recall  what  prior 

4  knowledge  you  had  relating  to  the  substance  of  the 

5  David  Hale  investigation? 

6  A      No,  not  with  any  accuracy.  I  had  some 

7  knowledge  of  it,  but  I  frequently  would  have  been  in 

8  Keeney's  office,  and  Jerry  McDowell  is  somebody  who  I 

9  see  almost  every  day  or  did  at  that  time,  and  1  would 

10  go  to  Mr.  Keeney's  office  quite  frequently  as  well. 

1 1  It's  not  like  there's  something  that  jumps  out.    The 

12  meeting  1  talked  about  then  ~  I  wasn't  positive  that 

13  was  the  meeting  ~  was  one  involving  Irv  Nathan.   I'm 

14  not  even  sure  of  that. 

15  I  know,  for  example,  upon  my  recollection, 

16  that  in  the  deposition  to  the  House,  I  think  I 

17  mentioned  a  subsequent  meeting  that  Al  Carver  was 

18  present  at  and  I  couldn't  recall  ~  two  FBI  agents, 

19  Wade  and  I  think  Dorch,  D-o-r-c-h,  I  couldn't  recall 

20  them  being  present  in  the  meeting,  but  1  went  on  and 

21  expounded  on  what  happened  at  the  meeting. 

22  And  then  afterwards,  1  realized  that  that 


1  couldn't  have  been  that  meeting  and  that,  in  fact, 

2  that  was  a  completely  different  meeting  and  that  I 

3  had  actually  sat  down  with  Carver  at  least  two  times 

4  instead  of  one  time. 

5  Q      Do  you  believe  that  you  had  conversations 

6  about  this  with  Mr.  Carver  prior  to  the  September 

7  20th  meeting? 

8  A      I  don't  think  so,  because  I  was  not 

9  really  --  the  times  that  I  had  --  and  this  will 

10  differ  from  the  last  time  I  talked  about  this,  which 

1 1  was  with  the  House,  but  I  believe  the  two  times  I 

12  specifically  --  I  don't  really  specifically  recall 

13  this. 

14  One  time  1  specifically  recall  Carver  being 

15  involved  was  at  the  time  when  we  were  drafting  a 

16  proposed  scope  for  the  regulatory  special  counsel, 

17  the  scope  of  authority.   And  I  seem  to  recall  that  he 

18  may  have  been  --  and  this  was  based  as  much  on  the 

19  notes  that  I  saw  the  last  time,  probably  more  on  that 

20  than  current  recollection,  than  the  time  we  met  with 

21  Dorch  and  Wade  and  Jane  Erickson's  name  came  up 

22  Jane  Erickson  was  an  FBI  agent,  and  still  is  so  far 
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1  as  I  know  ~  that  that  was  actually  a  briefing  ~  a 

2  meeting  in  Jerry  McDowell's  office  that  occurred 

3  about  the  time  that  it  was  decided  that  the  fraud 

4  section  would  send  attorneys  out  to  Little  Rock. 

5  And  I'm  not  quite  sure  whether  it  happened 

6  before  the  decision  was  made  or  after,  but  the  point 

7  was  at  that  time  that  we  were  gathering  information 

8  from  the  Bureau  and  Jane  Erickson  was  assigned  as  the 
agent  to  go  on  site  and  collect  information  and  1  may 
have  completely  forgotten  that  the  last  time  we  went 
through  this. 

Q      Getting  back  to  the  meeting  on  September 
20th  in  Mr.  Keeney's  office,  do  you  remember  what  the 
substance  was  of  the  information  that  you  had  prior 
to  that  meeting? 

A      I'm  sorry  — 

Q      Would  you  like  to  see  your  notes  at  this 
time? 

A      No.    1  need  a  refreshment  in  terms  of  when 
Irv  Nathan  was  — 

Q      Yes. 

A      I  have  a  -- 
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1  Q      That's  my  understanding  from  your  notebook, 

2  and  1  can  show  you  your  notebook. 

3  A      I  definitely  did  know  something  about  the 

4  Hale  matter  prior  to  that,  and  you  can  read  it  in 

5  greater  detail  in  my  House  transcript  or  we  can  go 

6  into  greater  detail  now  as  you  choose. 

7  But  essentially,  the  issue  that  had  arisen 

8  was  that  Hale  purported  to  have  some  information 
which  in  some  way  involved  the  President.   And  his 
approach  was  basically  that  it  appeared  that  the  U.S. 
Attorney's  office  was  going  to  indict  him  on  some 
charges  relating  to  SBA  fraud,  and  in  that  context, 
his  attorney  was  seeking  some  concessions  from  the 
government  in  exchange  for  this  information. 

But  one  of  the  issues  that  arose  was  that 
he  wasn't  specific.   And  since  he  wasn't  providing 
any  documentation  either,  there  was  a  problem  of 
credibility. 

And  the  other  issue  that  came  up  was  the 
fact  that  ordinarily  an  indictment  would  be  a  public 
event,  and  ordinarily,  if  someone  is  going  to 
cooperate,  one  of  the  first  areas  of  cooperateation  in 
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1  terms  of  corroboration  is  to  explore  the  possibility 

2  of  consensual  telephone  calls  of  other  people  that 

3  may  have  been  involved  in  the  activity.   If  you 

4  publicly  indict  someone,  obviously,  you  have  greatly 

5  undermined  your  ability  to  engage  in  consensual  calls 

6  with  any  effect  —  with  any  good  effect. 

7  So  the  thing  about  the  Irv  Nathan  meeting 

8  that  was  odd  was  that  this  attorney,  whose  name  1 

9  believe  was  Coleman,  had  had  some  dealings  with  the 

10  United  States  Attorney's  office  up  to  this  point.    So 

1 1  far  as  1  knew,  it  had  no  direct  contact  with  the 

12  Department  of  Justice,  and  it  appeared  that  there  was 

13  some  standstill  in  terms  of  the  United  States 

14  Attorney's  office  not  giving  Hale  and  his  attorney 

15  what  they  wanted,  and  it  was  a  little  bit  --  1  won't 

16  say  unusual,  but  it  would  not  have  been  unusual  had 

17  the  attorney  come  directly  to  Washington  to  sort  of 

18  make  his  pitch,  especially  on  what  was  purported  to 

19  be  so  significant  a  matter.   But  he  didn't  do  that. 

20  Instead,  what  happened  was,  we  met  because 

21  Irv  Nathan  had  received  some  information  from  a 

22  source  which  he  initially  did  not  want  to  identify 


1  that  indicated  that  either  Hale  or  his  attorney  had 

2  contacted,  1  believe,  The  New  York  Times  and  started 

3  to  go  forward  with  this  story,  which  was  in  many 

4  respects  an  odd  thing  to  do  because  obviously  not 

5  only  had  the  person  not  come  to  main  Justice  to  try 

6  to  seek  some  redress  as  to  what  they  saw  as  a 

7  standstill,  but  at  the  same  time,  the  act  of  going 

8  public  on  the  matter  would  undermine  their  ability  to 

9  successfully  cooperate  with  the  investigation.   Sort 

10  of  anybody  should  have  been  able  to  figure  that  out. 

1 1  And  one  of  the  things  that  happened  around 

12  the  same  time,  and  I'm  not  exactly  sure  whether  we 

13  knew  about  it  then  or  a  little  bit  later,  was  that 

14  one  of  AUSAs  in  the  U.S.  Attorney's  office  who  was 

15  handling  the  call  got  a  call  from  The  New  York  Times 

16  that  cited  some  information  in  the  way  reporters  do, 

17  is  this  accurate  or  can  you  tell  me  more  or  I'm  going 

18  to  go  with  this  unless  you  stop  me.    It  was  enough  to 

19  know  that  the  assistant  knew  there  was  substance  to 

20  the  fact  that  somebody  had  given  the  reporter  some 

21  information. 

22  So  Irv  Nathan  wanted  to  communicate  that 
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part  of  the  information  that  showed  that  Hale's 
attorney  was  moving  forward  ~  apparently  moving 
forward  in  a  public  forum,  that  was  part  of  the 
discussion  we  had.    What  that  led  to  was  two  things. 

One,  Irv  was  relatively  new  to  his  position 
at  the  time  and  so  far  as  I  know,  he  came  forward 
immediately  with  this  information  but  had  some 
thought  that  it  might  not  be  necessary  for  him  to 
disclose  the  source  of  his  information  and  I  think 
everyone  resolved  fairly  quickly  that  he  would  have 
to  disclose  the  source  of  the  information. 

And  an  issue  that  came  up  in  or  about  this 
time  was  the  concern  that  Hale's  attorney  actually 
knew  that  he  could  come  to  Washington,  that  he  could 
have  an  audience.  And  again,  the  timing  is  not  clear 
in  my  mind  here,  but  eventually,  this  evolved  into 
the  issue  of  discussing  it  with  the  United  States 
Attorney  —  or  maybe  not  even  with  the  United  States 
Attorney,  but  at  least  we  knew  we  wanted  to  be  sure 
that  it  was  communicated  to  Coleman  that  he  had  an 
opportunity  to  come  to  Washington. 

And  we  had  some  related  discussion  with 


respect  to  --  I  believe  that  Irv  had  some  specific 
information  that  this  source  had  given  him,  and  I 
think  we  discussed  the  information  with  a  view 
towards  okay,  let's  assume  that  this  information  is 
correct,  putting  aside  whether  it  helps  or  hurts  the 
ability  for  Hale  to  cooperate  because  Hale  hasn't 
given  any  specific  information  at  that  time. 

Assuming  that  that  information  is  correct, 
is  there  a  crime  alleged  on  the  part  of  the  President 
or  anyone  other  than  Hale.   And  if  there's  a  crime 
alleged  ~  sometime  along  in  this  discussion  came  up 
the  issue  ~  if  there's  a  crime  alleged,  is  my 
criminal  activity  within  the  statute  of  limitations. 

So  those  issues  came  up,  and  shortly 
thereafter,  I  believe  Mr.  Keeney  reached  out  for  the 
United  States  Attorney  ~  but  I'm  not  sure  on  the 
timing  of  that  ~  who  was  Paula  Casey.    I'm  not  sure 
whether  she  had  actually  been  confirmed  at  that  time 
or  was  about  to  be  confirmed.   And  I  should  also  say 
that  there  was  a  consensus  at  the  time  that  the 
information  being  provided  lacked  sufficient 
specificity  and  credibility  to  warrant  Justice 
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1  intervention  in  derailing  the  Hale  investigation. 

2  In  other  words,  I  don't  remember  what  the 

3  reason  was  why  Hale  had  to  be  indicted,  whether  it 

4  was  a  statute  of  limitations  issue.   I  just  don't 

5  remember,  but  the  point  was  that  everybody  wanted  to 

6  say  based  on  this  information,  we  should  not  be 

7  slowing  or  deviating  in  the  Hale  thing,  because  the 

8  way  it  was  coming  in  —  and  I  gave  some  example  of  it 

9  in  my  House  testimony  ~  it  was  such  a  thin 

10  allegation  that  it  almost  put  any  potential  defendant 

1 1  into  a  position  to  be  able  to  drop  some  significant 

12  individual's  name  in  and  say  I  have  information  on 

13  X  ~  and  by  the  way,  this  happens. 

14  People  call  in  and  I  have  information  on 

15  so-and-so  and  people  get  arrested  and  1  have 

16  information  on  so-and-so.    It  wasn't  much  beyond 

17  that.    We  didn't  know  a  lot  about  the  underlying 

1 8  matter  at  the  time,  so  part  of  what  was  taking  place 

19  is  our  finding  out  what  was  going  on. 

20  Q      I'd  like  to  take  you  through  all  this 

21  slowly  but  I  appreciate  you  going  through  it  with 

22  me.   Prior  to  this  meeting  where  Mr.  Nathan  discussed 


1  the  Hale  allegations  from  the  source  ~  by  the  way, 

2  did  you  later  learn  who  the  source  was? 

3  A      I  don't  remember  whether  I  did  or  not.    I 

4  mean,  I  seem  to  have  a  recollection  that  it  was  a  New 

5  York  Times  reporter,  but  that's  hardly  a  surprise, 

6  given  what  was  being  said. 

7  Q      Prior  to  this  meeting,  what  do  you  recall 

8  knowing  about  these  issues  ~  who  do  you  recall 

9  discussing  these  issues  with? 

10  A      I  don't  have  a  —  as  I  say,  my  memory  is 

1 1  issue-oriented,  so  what  I  know  is  sometime  there  was 

12  a  discussion  to  find  out  and  whether  I  personally  did 

13  it  or  whether  1  was  present  during  a  speakerphone 

14  conversation  on  some  of  them,  I  don't  really  know. 

15  But  the  issue  was  that  Hale's  attorney  said 

16  that  he  had  some  information  and  that  there  was  a 

17  question  as  to  whether  it  was  criminal,  even  in  its 

18  substance.   And  there  was  the  idea  —  there  was 

19  clearly  an  issue.    I  mean,  that's  the  way  —  that's 

20  the  way  to  look  at  it.    Somebody  is  about  to  be 

21  indicted  and  the  department  from  Washington  is  not 

22  involved  in. 
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1  We  have  now  become  aware  of  this  issue,  and 

2  1  don't  remember  specifically  how  we  first  became 

3  aware.   It  may  be  a  little  surprising  we  didn't 

4  become  aware  earlier.   Some  U.S.  Attorneys  offices 

5  would  have  hit  an  alert  button  much  earlier,  I 

6  think. 

7  But  for  whatever  reason,  we  found  out  when 

8  we  found  out,  and  then  we  did  the  normal  things  we 
would  do,  which  was  find  out  what  the  circumstances 
were,  be  sure  that  Hale's  attorney  knew  he  could  have 
an  audience  if  he  felt  he  wasn't  being  treated 
properly,  explore  any  options  we  could  undertake  in 
terms  of  investigatory  activities  that  would  include 
documentary  stuff  which  would  not  involve  Hale's 
cooperation  and  which,  incidentally,  we  wouldn't  have 
to  tell  Hale  we  were  pursuing.    Let's  take  them  as 
serious  allegations.   What  investigative  steps  would 
we  take.   That  was  the  kind  of  stuff  that  was 
occurring  at  that  time. 

Q      Do  you  recall  whether  you  had  some  idea 
about  Mr.  Hale's  allegations  against  the  President 
prior  to  when  Mr.  Nathan  discussed  this? 


A      Oh,  I  think  I  did. 

Q      Do  you  have  a  recollection  of  how  the 
department  got  that  information? 

A      I  don't  have  a  specific  recollection  of  it. 

Q      Do  you  think  that  it  may  have  been  from  the 
field,  from  the  Eastern  District  of  Arkansas,  someone 
from  that  office? 

A      It  may  have  been.   It  may  have  been.   At 
some  time  I  may  have  even  had  a  discussion  with 
Fletcher  Jackson  who  was  the  AUSA  handling  the 
matter,  but  I'm  not  sure  if  I  had  a  discussion  with 
him  or  not.    And  the  kinds  of  questions  we  ask  are 
things  like  what's  the  hurry?   Why  is  it  you  feel 
under  pressure  to  indict  at  this  time?   What  efforts 
have  been  made  to  get  this  information  at  this 
point.    You  know,  it's  along  those  kind  of  status 
kinds  of  things. 

Q      Do  you  recall  what  efforts  had  been  made  to 
get  this  information  before  Mr.  Nathan  had  received 
this  information  from  this  source? 

A      In  terms  of  chronology,  I  don't.    I  seem  to 
thmk  that  I  knew  something  because  I  seem  to  think 
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1  that  the  new  thing  -  I  seem  to  think  that  the  new 

2  thing  that  Nathan  provided  was  the  fact  that  this  guy 

3  was  going  to  the  press,  but  it  may  very  well  be  that 

4  this  was  the  first  time  that  we  were  aware  of  the 

5  Hale  allegations,  that  they  had  risen  to  that  level. 

6  I  just  don't  remember. 

7  Q      Do  you  recall  whether  prior  to  that 

8  meeting,  Ms.  Casey  ever  contacted  you  or  anyone  in 

9  your  office? 

10  A      No,  I  don't  think  prior  to  that  meeting 

1 1  anyone  had  talked  to  Casey  about  it  because  1  think 

12  either  at  that  meeting  or  shortly  thereafter  ~  but 

13  it  could  have  been  shortly  before.   It  was  right 

14  around  the  time  she  was  confirmed.   Jack  Keeney 

15  reached  out  for  her  and  she  was  at  some  conference 

16  for  new  U.S.  Attorneys  and  he  tried  to  get  her  first 

17  assistant  and  second  person  as  well.   And  I  think  he 

18  finally  ended  up  contacting  her  at  this  conference  or 

19  she  called  him  back  shortly  thereafter. 

20  Q      Do  you  know  whether  prior  to  the  meeting  on 

21  September  20th,  Mr.  Keeney  had  spoken  to  Ms.  Casey's 

22  first  assistant? 
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1  A      I  don't  have  a  specific  recollection  of 

2  that. 

3  Q      Had  you  spoken  to  Ms.  Casey's  first 

4  assistant? 

5  A      Are  we  talking  about  Fletcher  Jackson? 

6  Q      Or  Michael  Johnson. 

7  A      I  don't  know.    It  could  have  been  one.    It 

8  could  have  been  the  other.    I  think  I  talked  to  one 

9  of  them  at  one  time,  but  I  don't  remember  whether  it 

1 0  was  before  or  after. 

11  Q      Do  you  recall  anything  about  that 

12  conversation,  what  they  may  have  told  you  at  that 

13  time  when  you  talked  to  them? 

14  A      I  guess  they  would  have  told  me  to  answer 

15  the  questions  they  would  have  asked,  and  those 

16  questions  would  have  been,  what  do  you  have  on  Hale? 

17  What  does  he  say?   How  specific  is  it?   What  are  the 

18  avenues  that  you've  looked  at?   What  could  you  look 

19  at.    Those  kinds  of  things. 

20  Q      Do  you  recall  seeing  any  correspondence 

21  between  the  Eastern  District  of  Arkansas  U.S. 

22  Attorney's  office  and  Mr.  Coleman  prior  to  the 
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meeting  on  September  20th? 

A      Maybe,  but  this  is  an  appropriate  time  to 
say  that  I've  been  over  some  of  this  stuff  so  many 
times  and  been  shown  so  many  documents,  that  when  you 
say  do  I  recall  having  been  shown  it,  I  have  a 
general  recollection  of  the  Independent  Counsel's 
staff  showing  me  correspondence.   Whether  I  saw  that 
correspondence  also  at  an  earlier  time,  today,  I 
don't  have  a  clue. 

I  think  1  have  a  general  recollection  that 
at  some  point  there  had  been  correspondence  between 
Coleman  and  the  U.S.  Attorney's  office  that 
preexisted  the  department's  interest  in  the  matter 
and  that  1  saw  that  after  the  fact,  that  I  saw  that 
during  the  time  period  when  we  wanted  to  be  sure  that 
something  would  be  created  that  would  go  to  Coleman 
to  make  it  clear  to  Coleman  that  he  could  have  an 
avenue  with  the  United  States  Attorneys  office  ~  I 
mean,  with  main  Justice. 

But  in  terms  of  seeing  some  of  these 
things,  I  have  adequate  specific  recollections  for 

the  rest  of  my  life  on  everything.   For  your 
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purposes,  I  have  adequate  recollections  with  respect 
to  certain  incidents  that  may  have  arisen,  but  in 
terms  of  this  minutia,  I  just  don't  have  it  because 
there  were  too  many  other  things  that  I  was  caring  a 
lot  more  about  at  the  time. 

Q      You  mentioned  that  the  department  got 
interested  and  wanted  to  make  sure  that  Mr.  Coleman 
knew  that  the  main  Justice  was  available  to  him? 

A      Right. 

Q      Do  you  recall  what  was  discussed  or  how 
that  was  made  clear  to  Mr.  Coleman  at  that  time? 

A      Oh,  1  think  it  was  in  the  context  of  ~  and 
I'm  not  sure  whether  Jack  covered  this  on  a 
speakerphone  call,  but  I  think  what  we  did  was 
somebody  found  out,  what  have  you  said  to  him  in  the 
past?   Have  you  made  it  clear  that  he  has  the 
opportunity  to  come  in  and  talk  to  you?   And  1  think 
the  question  was,  have  you  made  it  clear  he  can  come 
to  main  Justice?  And  I  think  that  resulted  in  the 
request  for  copies  of  the  correspondence  that  had 
been  exchanged.   And  1  seem  to  think  that  I  saw  it, 
but  someone  may  have  told  me  the  general  content  of 
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1  it  ~  or  it  may  have  been  the  general  content 

2  wouldn't  have  matter. 

3  The  point  is  we  were  at  a  place  where  we 

4  wanted  to  be  sure  Coleman  knew  he  could  come  to 

5  Washington  if  he  thought  he  had  information  that 

6  warranted  it.    So  I  think  even  if  it  had  been  clear 

7  in  an  earlier  correspondence,  we  probably  would  have 

8  recommended  a  follow-up  correspondence  with  respect 

9  to  it,  but  that's  the  context  in  which  the  issue  came 

10  up. 

1 1  Q      Would  that  correspondence  have  been  fi^om  a 

12  letter  signed  from  the  Eastern  District  of  Arkansas 

13  U.S.  Attorney's  office? 

14  A      1  think  that's  what  was  contemplated. 

15  Since  Coleman  wasn't  contacting  Washington,  it 

16  wouldn't  really  be  ~  at  least  in  my  experience,  it 

17  wouldn't  be  the  normal  thing  for  Washington  to 

18  suddenly  drop  something  into  the  process  in  terms  of 

19  sending  a  letter  to  a  defense  attorney  who  hasn't 

20  sent  anything  to  Washington  and  doesn't  even  know, 

21  for  all  of  our  purposes,  that  Washington  is  even 

22  involved  or  even  looking  at  the  thing. 


1  I  think  it  would  have  been  in  the  nature  of 

2  saying  give  him  a  follow-up  that  says  that  he  can  go 

3  to  Washington  and  have  that  generated  from  the  U.S. 

4  Attorney's  office. 

5  Q      Do  you  recall  seeing  such  a  follow-up? 

6  A      I  don't  recall  having  seen  it,  but  I  very 

7  well  may  have.   You  could  tell  me  I  wrote  it  and  it 

8  might  be  true. 

9  Q      Do  you  recall  what  the  substance  said  other 

10  than  making  it  clear  ~ 

11  A      It  probably  -  yeah  ~  you  know,  these 

12  things  become  sort  of  formula  driven,  so  if  it  was 

13  written  from  the  outside  going  in,  we  understand  that 

14  you  have  information  concerning  X,  if  you  want  to  do 

15  Y,  contact  so-and-so,  if  it  was  from  the  United 

16  States  Attorneys  office,  it  would  pretty  much  do  the 

17  same  thing. 

18  It  would  be  the  normal  standard  that  it 

19  would  have  an  introductory  paragraph  that's  basically 

20  on  a  line  do  you  purport  to  have  this  or  that,  and  we 

21  want  to  be  sure  that  you  have  this,  and  1  see  so  many 

22  of  those  and  write  so  many  of  those,  that  I  don't 
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have  a  specific  recollection. 

Q      Would  it  have  been  appropriate  to  give  a 
name  or  a  number  to  call  at  main  Justice? 

A      Maybe.   Maybe.   They  could  have  ~  I  just 
don't  recall.   It  could  have  said  -- 

Q      It  could  have  said  generally  -- 

A      It  would  have  said  if  we  could  arrange  it, 
but  if  we  thought  there  was  a  problem  of  somebody 
saying  well,  this  U.S.  Attorney's  office  is  acting  in 
this  way  inappropriately,  I  think  it  probably  would 
have  said  —  if  there  is  such  a  letter,  I  hope  by  now 
that  you  have  it  and  if  it  doesn't  exist,  what  I'm 
saying  it  must  sound  particularly  silly,  but  I  think 
it  would  say  contact  the  criminal  division  and  maybe 
give  Keeney's  name,  although,  given  the  people 
involved,  McDowell's  name  could  have  been  in  it.    But 
I  think  at  this  early  time,  it  probably  would  have 
been  the  Keeney  level. 

Q      You  mentioned  earlier  prior  to  the 
September  20th  meeting,  you  had  general  knowledge  of 
Mr.  Hale's  allegations  against  the  President.   Did 
you  have  any  knowledge  of  allegations  by  Mr.  Hale 
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against  any  other  individuals? 

A  First  of  all,  the  September  20th  date  we're 
taking  because  that  seems  to  be  what's  in  the  notes. 
I  don't  have  a  current  recollection  of  it. 

Q      I'm  using  it  as  a  reference  point. 

A      And  I  have  some  reservation  in  calling  the 
information  we  had  at  that  time,  even  allegations 
against  the  President.   He  purported  to  have 
information  somehow  involving  the  President,  and  the 
nature  of  it,  even  as  it  became  more  specific,  as  I 
recall,  there  was  an  issue  involving  the  audit  of  a 
bank  and  they  wanted  to  infuse  some  funds  into  the 
bank,  and  the  best  that  I  can  make  out  ~  and  this 
may  even  have  been  later  when  we  got  more 
information  ~  was  the  suggestion  that  the  President 
had  met  with  or  suggested  to  someone  that  they  assist 
in  the  infusion  of  the  money  to  the  bank  or  do 
something  like  that. 

So  there's  not  only  the  idea,  can  you 
corroborate  such  a  meeting  occurred;  suppose  it  did? 
So  what?   If  I  go  tell  you  to  buy  stuff  at  Woody 's  at 
40  percent  off  and  not  wait  until  50  percent  because 
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1  it's  better,  so  what?   Even  if  you  buy  a  lot  of 

2  stuff. 

3  Q      I  didn't  mean  to  mischaracterize  it  at 

4  all. 

5  A      I  know. 

6  Q      Were  there  any  other  individuals  named  in 

7  the  information  that  Mr.  Hale  purported  to  have  and 

8  I'm  asking  for  ~ 

9  A      It's  rare  to  see  the  President's  name 

10  without  the  First  Lady's  name,  but  whether  she  was  ~ 

1 1  1  don't  recall  anything  with  respect  to  --  all  1 

12  remember  in  specific  terms  was  this  thing  about  -- 

13  and  it  may  have  supposedly  been  a  particular 

14  individual  not  identified  by  name,  but  like  a  state 

15  trooper  or  a  somebody  drove  him  to  a  meeting.   Of 

16  course,  1  may  be  getting  that  confused  with  some 

17  other  scenario  as  well. 

18  But  my  general  recollection  is,  it  was  just 

19  focused  on  the  President  and  just  focused  on  the 

20  involvement  in  this  infusion  to  bolster  the  funds  of 

21  this  financial  institution  for  the  audit  that's 

22  coming  up. 


1  Q      Moving  to  the  meeting  of  September  20th,  in 

2  particular  showing  you  your  notes  if  you'd  like,  but 

3  do  you  recall  who  attended  that  meeting? 

4  A      My  best  recollection  is  that  Jack  Keeney 

5  was  there.   1  was  there.    Irv  Nathan  was  there  during 

6  a  middle  portion  of  the  meeting  and  that  Jerry 

7  McDowell  was  there. 

8  Q      Could  you  just  give  me  their  positions  as 

9  of  that  time? 

10  A      Well,  Keeney  was  the  Deputy  Attorney 

1 1  General  ~  Deputy  Assistant  Attorney  General  and  for 

12  all  I  recall  now,  he  could  have  been  the  acting 

13  Assistant  Attorney  General  for  the  criminal 

14  division.    I  don't  know  whether  JoAnne  Harris  was  in 

15  place  at  that  time  or  not.    But  McDowell  was  the 

16  chief  of  the  fraud  section  and  as  1  said,  in  the  past 

17  had  been  chief  of  the  public  integrity  section.   And 

18  1  was  there  as  the  ~  I  think  1  was  there  as  acting 

19  chief  at  the  time. 

20  And  the  other  thing  to  keep  in  mind  with 

21  respect  to  all  of  this,  the  Independent  Counsel  was 

22  in  abeyance  during  that  period  of  time,  so  that's 
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something  that  explains  public  integrity's  presence. 
Basically,  it's  the  Independent  Counsel  aspect  of  it 
because  the  allegations  themselves,  related  to  things 
in  substance,  would  normally  come  under  the  fraud 
section's  jurisdiction,  and  it  was  particularly 
fortunate  that  Jerry  McDowell  was  central  in  this 
because  he  obviously  had  substantial  experience  in 
both  of  those  areas. 

Q      What  was  Mr.  Nathan's  position  at  the  time? 

A      He  was  some  —  I  don't  know,  assistant 
something  to  Phil  Heymann  or  deputy  something  or 
associate  something.    I  can't  even  keep  my  own  titles 
straight  over  the  years,  let  alone  everybody  else's. 

Q      Could  you  tell  me  what  you  recall  about  the 
substance  of  this  meeting? 

A      The  Nathan  meeting? 

Q      Yes,  other  than  what  you've  already 
testified  to  this  morning. 

A      I  don't  really  recall  any  -- 

Q      I  apologize,  asking  you  to  repeat  here  what 
you've  testified  to  at  the  House. 

A      Heck,  if  you're  going  to  set  me  up  for  a 


perjury  charge,  you  better  do  it  some  way  ~  oh, 
that's  not  ~ 

Q      It  hadn't  crossed  my  mind  until  you 
mentioned  it.    No,  just  kidding. 

A      Actually,  one  of  the  things  that  runs 
through  my  mind  on  this,  and  in  ternis  of  showing  you 
being  issue-oriented,  we  have  the  1001  recent  Supreme 
Court  decision  which  takes  you  guys  out  of  it,  the 
legislative  branch  and  executive  branch  with  respect 
to  1001,  so  even  to  make  a  joke  like  that,  we  are  the 
ones  who  get,  like,  the  allegations  about  perjury 
during  the  Waco  matter  and  all  of  those. 

So  we  see  these  things  all  the  time. 
That's  why  it's  so  exhausting  to  me  to  go  through 
this  and  also  frustrating  because  I've  generally 
reviewed  this  transcript  from  the  House,  and  I  know 
that  you  obviously  wili  have  a  hard  time  to  fit  it  in 
with  the  notes  even  though  I  went  down  and  talked 
about  Greek  letters  of  the  alphabet  and  slashes  and 
back  slashes  and  everything  else. 

No  matter  how  many  times  we  go  over  that  in 
that  way,  no  matter  how  many  transcripts  we  make. 
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1  you're  going  to  still  have  the  problem  of  having  a 

2  document  and  a  transcript  and  having  to  try  to  meld 

3  them  in  terms  of  understanding.   And  as  long  as  you 

4  focus  on  that,  it's  always  going  to  be  a  frustrating 

5  experience. 

6  And  I  feel  fhistrated  because  I've  been 

7  hundreds  of  thousands  of  transcript  pages  in  my 

8  career.  And  I  did  an  investigation  a  number  of  years 

9  ago  that  involved  alleged  alteration  of  House 

10  transcripts  where  people  fixed  up  things  and  changed 

1 1  the  tone  of  it.    I  see  you  creating  an  incredible 

12  amount  of  paper  and  I  don't  know  where  you're  going 

13  and  you  have  your  own  investigation. 

14  But  I  have  to  say  the  information  I'm 

15  giving  you,  it's  available  from  multiple  sources. 

16  It's  not  particularly  material,  and  I  at  least  don't 

17  detect  the  significance  of  it.    I  can  see  you  being 

18  interested  in  the  specific  procedures  or  the  specific 

19  conversations  about  the  recusal  of  Paula  Casey  and 

20  how  that  came  about. 

21  But  some  of  this  stuff,  as  I  look  at  it,  if 

22  something  was  in  my  office,  would  I  task  somebody 


1  with  sitting  down  with  a  time  line  and  finding 

2  everybody's  version  of  this  meeting,  to  crisscross 

3  them,  et  cetera,  at  least  from  the  criminal 

4  prosecutive  standard  of  trying  to  find  out  what 

5  happened,  they'd  ultimately  be  worthless  because 

6  there's  no  other  extraneous  corroborative  material. 

7  There's  no  tape-recording  of  what  occurred.   So  even 

8  putting  aside  materiality,  it's  frustrating  to  me  to 

9  see  this  number  of  resources  used  this  way.   There's 

10  my  two  cents. 

1 1  Q      Well,  I  apologize  for  making  you  be  here. 

12  A      It's  not  just  me.    It's  tens  of  people  and 

13  it's  two,  four,  six  staff  people  have  to  be  here  to 

14  go  through  this  stuff    And  I'm  not  doing  my  job  --  I 

15  mean,  my  job  being  the  job  I  have  to  do  back  at  my 

16  office. 

17  (Recess.) 

18  BY  MR.  FISHER: 

19  Q      >4r.  Gangloff,  is  it  your  understanding  that 

20  the  information  that  the  department  was  receiving  at 

21  or  around  this  time,  September  20th,  when  you  were  in 

22  this  meeting  with  Mr.  Nathan  and  Mr.  Keeney  and 


54 


1209 

55 
Mr.  McDowell,  that  the  information  the  department  was 
receiving  about  the  proffer  that  Mr.  Hale  was  willing 
or  was  not  willing  to  make,  that  information  was 
coming  from  the  Eastern  District  of  Arkansas? 

A      I  just  don't  recall,  but  I  hesitate  to  call 
it  a  proffer  and  even  suggest  that  he  was  willing  to 
make  it.    The  standard  point  seemed  to  be  that  he 
wasn't  willing.    The  point  seemed  to  be  what  he 
wanted  was  for  the  department  to  buy  a  pig  in  the 
poke.    He  wanted  everything  up  front  from  his 
standpoint,  and  that's  not  the  way  we  do  things. 

Q      But  what  I'm  trying  to  get  at  is  whether 
that  characterization  that  you  just  gave  was  coming 
from  information  you  were  getting  from  the  Eastern 
District  of  Arkansas  or  whether  ~ 

A      I  think  that  was  coming  from  the  Eastern 
District  of  Arkansas,  not  from  ~ 

Q      Not  from  Mr.  Nathan  or  his  reporter  source? 

A      No.    But  I  don't  know  whether  it  came  as  a 
follow-up  to  the  Irv  Nathan  conversation  ~  I  know  in 
the  past  my  recollection  has  been  that  I  knew 
something  more  about  it  before  the  Irv  Nathan  thing. 


I  think  I  said  this  today,  I  think  what  the  Irv 
Nathan  meeting  added  was  that  Hale's  attorney  was 
going  public  with  the  information.    I  think  in  the 
short  time  period  before  that,  we  were  already  aware 
of  this  thing  going  on  prior  to  Hale's  attorney 
saying  he  had  something  but  not  willing  to  put  forth 
with  what  he  had. 

Q      But  no  one  from  the  main  Justice  was  in 
contact  with  Mr.  Hale's  attorney,  to  your 
understanding? 

A      Not  as  far  as  I  know. 

Q      So  any  information  about  what  he  was 
willing  to  say  or  what  he  wasn't  willing  to  say  had 
to  be  coming  from  the  Eastern  District  of  Arkansas? 

A      That  would  seem  to  be  a  fair  conclusion  and 
it  would  be  consistent  with  the  emphasis  at  or  about 
this  time  of  communicating  to  the  attorney  that  he 
could  have  access  to  main  Justice. 

Q      Do  you  know  whether  anyone  at  the 
department  reviewed  the  letter  that  was  intended  to 
communicate  to  Mr.  Coleman  that  main  Justice  was  an 
available  option  for  him? 
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1  A      Oh,  I  think  so. 

2  Q      Do  you  know  who  that  might  have  been? 

3  A      No.    I  may  have  seen  it  myself,  but  1  don't 

4  think  it  was  write  a  letter  and  make  this  clear  and 

5  send  it  and  that's  that.    I  think  we  said  ~  I  think 

6  we  probably  asked  to  see  that  letter,  but  it  may  have 

7  been  sent  after  the  fact.   I'd  be  very  surprised  if 

8  there  was  no  follow-up  on  it. 

9  Q      Was  it  communicated  that  this  letter  should 

10  be  sent  prior  to  the  indictment? 

1 1  A      Well,  I'd  like  to  say  yes  on  that  because 

12  it  seems  overly  obvious  that  would  have  to  be  it,  but 

13  the  context  of  the  way  things  were  moving  along  was 

14  send  a  letter  now  and  since  now  didn't  include  having 

15  been  indicted.   Now  meant  now  was  not  now. 

16  It  wouldn't  have  served  its  purpose,  by  the 

17  way,  as  I  told  you,  with  respect  to  the  possibility 

18  of  cooperation,  whether  it's  consensual  stuff,  which 

19  is  one  that  1  emphasized  and  that  opportunity  being 

20  greatly  diminished  when  one  is  indicted,  or  if  it's 

21  just  obtaining  documents  that  someone  would  now  be 

22  alerted  to  or  destroy  or  alter,  it  would  not  be  in 


1  the  department's  interest  to  have  a  proffer  occurring 

2  after  the  indictment  if  we  could  get  one  before  the 

3  indictment. 

4  And  there  was  also  some  discussion  at  some 

5  period  of  time  in  and  around  here  about  the 

6  possibility  of  having  a  sealed  indictment  or  in 

7  camera  plea,  which  again  would  have  preserved  certain 

8  investigative  options. 

9  Q      When  is  it  usually  considered  to  have  a 

10  sealed  indictment? 

1 1  A      Well,  when  the  defendant  is  not  in  custody 

12  and  you  fear  that  the  defendant  will  flee.   That's 

13  one.    When  you  want  the  defendant  to  cooperate  by 

14  making  consensual  telephone  calls  or  having 

15  consensual  monitored  meetings  is  another.    When  there 

16  are  codefendants  who  are  still  at  large. 

17  Sometimes  it's  done  to  seal  something  on 

18  the  verge  of  a  statute  of  limitations  expiration, 

19  although  returning  the  indictment  precludes  you  from 

20  additionally  developing  that  case  in  the  grand  jury, 

21  there  are  still  other  investigative  steps  that  you 

22  can  better  take  if  the  person  doesn't  know  that 
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they're  indicted.   There  are  a  few.    I'm  sure  there 
are  some  other  reasons  for  it. 

Q      I'm  sorry.    1  don't  want  to  misunderstand, 
but  were  you  referring  to  the  fact  if  it's  a  sealed 
indictment,  the  defendant  does  not  know  that  the 
indictment  is  outstanding? 

A      There  are  some  circumstances  —  in  this 
circumstance,  the  intention  would  be  that  the 
defendant  did  know. 

Q      So  it's  a  choice? 

A      It's  a  choice  of  the  prosecutors,  right. 

Q      Whose  discretion  is  it  to  seal  an 
indictment? 

A      Ordinarily,  the  discretion  of  the  United 
States  Attorney.    It  may  be  delegated  to  the  person 
handling  the  case. 

Q      Does  it  require  a  court's  approval? 

A      Well,  a  court  would  have  to  actually  seal 
it  because  an  indictment  is  not  a  returned  indictment 
until  after  it's  returned  in  court,  and  since  most 
indictments  are  returned  in  open  court,  you'd  first 
have  to  coordinate  the  return  of  the  indictment  with 


the  court,  and  I  assume  you'd  want  that  part  of  the 
procedure  closed  as  well.    So  you  would  go  forward 
with  that. 

Q      Are  there  any  other  reasons  why  a  court 
would  not  agree  to  seal  an  indictment? 

A      Yes.   One  of  them  would  be  ~  under  the 
Constitution,  you're  entitled  to  a  public  trial. 
It's  unlikely  that  a  court  would  seal  an  indictment 
for  no  reason.   You  probably  would  have  to  proffer  a 
reason  to  the  court  as  to  what  the  purpose  of  the 
sealing  of  the  indictment  was.   And  it  also  might  be 
subject  to  a  seal  for  a  given  amount  of  time. 

I  think  it  would  be  highly  unusual  to  have 
a  sealed  indictment  for  which  someone  pled  guilty  and 
may  have  even  received  a  sentence  and  all  of  that 
remained  sealed.   That  could  happen  in  a  case  where 
undercover  type  considerations  were  involved  or 
cooperating  witnesses  were  involved. 

But  you  know,  it's  like  anything  else. 
You're  balancing  various  interests.   So  to  have  an 
indictment  sealed  for  a  short  time  requires  less  of  a 
showing  or  less  of  a  predicate  than  to  have  it  done 
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1  for  a  long  period  of  time.   And  here,  what  would  be 

2  contemplated  specifically,  the  indictment  would  be 

3  sealed  in  order  to  allow  for  the  placing  of 

4  consensual  calls,  et  cetera. 

5  But  of  course,  based  on  the  information  we 

6  had,  we  didn't  have  a  lot  of  people  ~  I  don't  think 

7  anybody  said  well,  let's  have  Hale  call  the 

8  President.    I  don't  think  he  represented  that  he  had 

9  that  kind  of  access.   So  that  wasn't  even  an  issue. 

10  I  don't  know  how  long  the  list  of  possible  people  he 

1 1  could  contact  would  even  be.    That's  the  kind  of 

12  thing  that  comes  from  the  defense  attorney  ordinarily 

13  when  they're  telling  you  why  it  is  you  should 

14  accommodate  the  client. 

15  Q      And  that's  based  on  the  information  that 

16  you're  receiving  from  the  U.S.  Attorney's  office  in 

17  Little  Rock? 

18  A      That's  what  that  would  have  been  based  on, 

19  but  I  don't  know  what  "that"  is  at  this  point. 

20  Q      Are  you  aware  of  any  circumstances  where  a 

21  U.S.  Attorney  wanted  to  seal  an  indictment  based  on  a 

22  proffer  of  something  like  consensual  cause  or 


1  cooperation  and  the  court  refused? 

2  A      No. 

3  Q      Mr.  Gangloff,  I  want  to  show  you  what  I 

4  believe  are  your  notes,  and  it's  a  document  with  the 

5  Bates  number  7736  to  7748. 

6  Do  you  recognize  this  document  to  be  your 

7  handwritten  notes? 

8  A      Well,  it  appears  to  be  portions  of  a 

9  notebook  kept  by  myself    There  are  some  things  on  it 

10  that  I'm  not  familiar  with,  what  appears  to  be 

1 1  letters  C  and  1  on  all  the  pages.    I'm  not  familiar 

12  with  it.    The  word  "redacted"  is  used  in  certain 

13  areas,  and  that  was  not  placed  there  by  me.   No 

14  redactions  were  made  by  me. 

15  Aside  from  that,  they  appear  to  be  my  notes 

16  and  there  are  some  situations  in  which  it  appears 

17  that  the  writing  is  not  legible  on  the  photocopy  or 

1 8  that  possibly  part  of  something  on  the  edge  of  a  page 

19  was  being  cut  off  by  the  photocopy. 

20  Q      I  can  represent  to  you  that  the  C 1  markings 

21  on  the  document  were  placed  there  by  the  Special 

22  Committee. 


62 


1213 

63 
MR.  KRAVITZ:    Can  we  go  off  the  record  for 
a  second. 

(Discussion  off  the  record.) 
BY  MR.  FISHER: 

Q  Turning  to  the  first  page  that's  numbered 
7737  on  the  bottom,  could  you  describe  what  you 
believe  these  notes  to  be? 

A      I  believe  that  these  are  the  identical 
notes  with  the  exception  of  the  CI  designation  that  I 
testified  concerning  when  1  was  deposed  by  the  House, 
and  I  believe  the  numbers  on  the  bottom  correspond 
exactly  to  those  numbers  which  appear  on  the 
documents  that  I  previously  testified  about,  and  I 
believe  that  in  all  respects,  other  than  the  CI  and 
possibly  the  addition  of  redaction  language,  this 
page  and  these  notes  are  identical  to  the  notes  which 
I  extensively  discussed  in  my  deposition  of  a  short 
time  ago. 

Q      Thank  you.    If  I  can  direct  your  attention 
to  the  bottom  right-hand  corner  of  the  page  of  the 
line  that  starts  "USA"  I  believe,  "Paula  Casey." 
Could  you  read  the  two? 


A      It  says  "USA  equals  Paula  Casey  (acting/to 
be  conf  d)."   And  as  I  said  in  my  House  deposition 
when  asked  to  read  that  line,  1  believe  that 
indicates  that  the  United  States  Attorney  was  Paula 
Casey,  that  she  was  acting  and  about  to  be  confirmed. 

Q      Could  you  read  the  two  lines? 

A      Yes,  again,  as  I  told  the  House  in  reading 
these  two  lines,  I  stated  that  "no"  with  the  Greek 
letter  pi  with  the  word  "experience"  indicating  that 
Paula  Casey  had  no  prosecutorial  experience  and  the 
line  under  that  says  —  "close  to  Clinton." 
Would  you  like  me  to  go  on? 

Q      No,  that  would  be  fine. 

Could  you  explain  to  me  what  was  discussed 
at  the  meeting,  to  the  best  of  your  recollection, 
about  Paula  Casey  being  close  to  Clinton  as  your 
notes  describe? 

A      Well,  the  fact  is  that  the  allegations 
against  Hale  related  to  a  banking  matter  and  that 
Hale  had  run  an  SBIC  and  that  Paula  Casey  recently 
assumed  or  was  about  to  assume  supervision  as  the 
United  States  Attorney  of  the  United  States 
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1  Attorney's  office  conducting  the  investigation. 

2  Our  information  was  that  Hale  was 

3  purporting  to  have  some  information  about  the 

4  President  and  the  two  points  that  were  being  noted 

5  here  were  that  she  did  not  have  --  maybe  none,  but 

6  maybe  no  significant  prosecutorial  experience,  and 

7  she  was  close  to  Clinton  which  is  hardly  surprising 

8  since  she's  in  his  home  state  and  recently  received  a 

9  political  appointment.   And  they  were  two  of  the 

10  factors  we  were  considering. 

11  Q      Do  you  recall  anything  else  about  what  was 

12  discussed  about  the  relationship  between  Ms.  Casey 

13  and  President  Clinton? 

14  A      I  don't  think  there  was  anything  else. 

15  Q      Do  you  know  whether  this  statement  was 

16  coming  from  someone  in  the  room,  or  was  it  someone  in 

17  the  room  was  reporting  this  or  how  it  came  about  that 

18  this  statement  was  made? 

19  A      Well,  I  didn't  know  this  information 

20  independently.   So  somebody  was  saying  it,  whether  it 

21  was  somebody  in  the  room  or  somebody  on  a 

22  speakerphone.   In  looking  at  these  notes,  I  know 

66 

1  we've  talked  about  the  meeting  on  9/20/95,  but  when  I 

2  look  at  these  notes,  I'm  not  seeing  why  I'm  assuming 

3  that  was  the  meeting  as  opposed  to  a  phone  call,  but 

4  it  looks  like  it  was  a  briefing  of  some  sort  with 

5  respect  to  this  factual  — 

6  MR.  KRAVITZ:    Did  you  mean  9/20/93? 

7  THE  WITNESS:    9/20/93,  right.    Thanks.    I'm 

8  sorry.    What  are  you  trying  to  find  out  about  this? 

9  BY  MR.  FISHER: 

10  Q      I  was  trying  to  learn  how  this  information 

1 1  was  coming  to  you  at  that  point,  whether  it  was 

12  somebody  telling  you  at  the  department  or  the 

13  department  already  knew  this  or  Mr.  Hale  was  alleging 

14  this,  or  how  it  was  coming  to  the  table. 

15  A      I  seem  to  recall  that  I  had  a  recollection 

16  of  these  things,  both  when  1  talked  to  the 

17  Independent  Counsel  and  when  I  talked  to  the  House  of 

18  Representatives.   I  don't  know  whether  I  had  that 

19  information  because  they  were  giving  me  different 

20  information  or  whether  the  context  of  the  questions 

21  is  different. 

22  As  1  look  at  this  right  now  today,  I'm  not 
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1  remembering  why  I  thought  it  was  a  meeting  or  why  I 

2  didn't  think  that  it  was  a  meeting.   It's  clearly 

3  background  material  with  respect  to  who  Hale  was  and 

4  what  the  charges  against  him  were. 

5  Q      Turning  to  the  next  page  on  7738,  could  you 

6  just  read  the  first  line  of  your  notes  there? 

7  A      It  says  "alleg,  relate  to  Clinton/"  and  it 

8  looks  like  it  says  "Tucker." 
Q      Going  down  to  the  middle  of  the  page,  the 

part  that's  kind  of  indented  and  starts  "suggest 
probably  Casey  recusal." 

A      That  appears  to  be  an  arrow  followed  by 
"suggest  Casey  recusal  from  Hale  alleg,"  which  would 
be  allegation,  and  then  it  says  "(possibly  from 
Hale)."   1  do  have  a  recollection  of  having  discussed 
this  in  some  detail  during  my  House  deposition 
because  at  that  time  I  believe  I  went  into  an 
explanation,  which  we've  already  done  today  earlier, 
with  respect  to  the  difference  between  recusing  the 
United  States  Attorney  alone  and  recusing  the  United 
States  Attorney's  staff,  and  part  of  that  was  also 
the  consideration  that  it  would  have  been  possible  to 


consider  an  option  of  having  Casey  recused  from  the 
information  that  Hale  was  developing  as  opposed  to 
also  recusing  her  from  the  Hale  prosecution  itself. 
So  they  were  distinct  matters. 

Q      Do  you  recall  who  suggested  the  Casey 
recusal? 

A      I  don't  think  it  was  somebody  there.    I 
think  what  this  means  -  I  think  this  could  be  my 
overhearing  Jack  Keeney  on  a  speakerphone,  and  it  may 
be  saying  that  he  is  suggesting  this,  or  it  may  be 
going  down  a  list  of  saying  when  one  of  us  gets  back 
or  what  we're  going  to  do  is  get  the  USSO  report  from 
the  prosecutor,  which  appears  above  it  this  language 
I  read,  and  get  the  Casey  recusal.   It  looks  like  a 
checklist  of  what  to  do. 

In  terms  of  the  "suggest  Casey  recusal,"  I 
don't  think  there  was  a  difference  of  opinion  among 
the  department,  people  here  in  Washington  that  Casey 
should  recuse,  at  least  from  the  Hale  allegations  -- 
the  allegations  that  Hale  was  making.    It's  not  like 
this  was  a  meeting  that  involved  Jack  Keeney  or  me  or 
Jerry  McDowell  saying  hey,  I  think  Casey  should 
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1  recuse. 

2  It  was  an  obvious  ~  based  on  the 

3  information  we  had,  although  it  was  very  slight 

4  information.    It  was  obvious  to  us.    This  is  really 

5  talking  about  relaying  some  suggestion  to  somebody 

6  else. 

7  Q      So  the  information  here  and  what  you've 

8  testified  to  earlier  about  her  relationship  —  strike 

9  that. 

10  It  was  clear  to  you  and  as  you  testified, 

1 1  Mr.  McDowell,  you  believe  and  Mr.  Keeney  and 

12  Mr.  Nathan  that  it  was  clear  that  Ms.  Casey  should 

13  recuse.   Could  you  tell  me  anything  more  you  remember 

14  about  the  discussions? 

15  A      Yes,  that  they  wouldn't  have  had  to  be  very 

16  extensive  on  the  issue  of  recusal  because  it's  pretty 

17  clear  if  you  have  a  brand-new  United  States  Attorney 

18  who  at  least  in  the  public's  perception  is  beholden 

19  to  the  President,  she  has  little  or  no  prosecutorial 

20  experience,  these  immediately  thrust  us  into  a 

21  difficult  prosecutorial  issue,  and  on  the  eve  of 

22  indictment  someone  said  they  have  information  about 
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1  the  President  of  the  United  States  and  they  want 

2  certain  concessions  for  giving  that  information  and 

3  that  decisions  have  to  be  made  as  to  whether  to 

4  acquiesce  in  it  and  possibly  —  or  to  go  forward  and 

5  either  way,  there  are  serious  consequences. 

6  If  you  call  it  wrong  and  you  acquiesce  and 

7  you  accommodate  the  defendant  and  what  he  has  is 

8  nothing  of  usefulness,  then  you've  messed  up  a 

9  prosecution,  a  major  prosecution  on  somebody  who  does 

10  have  ties  to  the  President,  so  it  looks  like  you  cut 

1 1  him  a  break  for  some  reason.    If  you  don't  cut  them  a 

12  break  and  you  don't  get  the  information  and  he  gets 

13  indicted  and  purports  to  have  offered  the  information 

14  to  you,  you're  in  trouble  because  you  didn't  pursue 

15  the  investigation  in  a  way  to  develop  information 

16  against  the  President  when  you  could  have. 

17  No  matter  how  it  comes  out,  it's  subject  to 

18  criticism.   And  when  you  add  the  fact  that  the 

19  outcome  itself  will  be  subject  to  criticism  no  matter 

20  which  way  it  comes  out  to  the  fact  that  the  possible 

21  decisionmaker  could  be  a  ~  what  appears  to  me  to  be 

22  a  friend  but  someone  without  prosecutorial  experience 
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with  known  political  ties  to  the  President  who  is 
recently  placed  in  office,  so  in  addition  to  having 
no  prosecutorial  experience,  at  least  running  that 
office  as  the  United  States  Attorney,  and  now  you  say 
we  need  a  decision  on  this  right  away,  you  don't  have 
a  lot  of  discussion  as  to  whether  she  should  recuse 
or  not.    That  part  seems  pretty  obvious. 

1  think  where  the  discussion  would  be  is 
how  to  broach  ~  how  to  broach  the  issue.   Did  we 
have  any  —  did  anybody  have  any  feel  for  whether  she 
would  be  receptive  to  that  kind  of  input  or  not?   And 
somewhere  in  these  notes,  there's  a  note  to  Rod 
Rosenstein,  who's  on  my  staff  and  had  recently  done  a 
case  out  in  Arkansas,  and  the  suggestion  was  made 
that  we  contact  him  just  to  see  —  and  he  happens  to 
now  be  on  detail  to  the  Independent  Counsel's  staff, 
but  the  suggestion  it  was  well,  let's  talk  to  him  and 
see,  does  he  have  any  feel  for  sort  of  what's  going 
on. 

And  I  don't  mind  disclosing  in  this 
context,  too,  that  sometimes  there's  a  tension 
between  Washington  and  the  field.   And  it  depends  a 


lot  on  the  individual  personalities  involved  in  the 
field,  how  often  they've  handled  certain  kinds  of 
complex  cases  or  politically  sensitive  cases,  and 
some  of  them  reach  out  very  early  on  to  get 
Department  of  Justice  input.    Some  of  them  are  very 
reluctant  to  get  Department  of  Justice  input.    Some 
of  them  feel  that  Justice  wants  to  come  in  too 
aggressively  and  take  over  responsibility.    Some 
think  that  Justice  is  too  reluctant. 

So  when  you  get  into  that  kind  of  a 
situation,  this  was  one  where  we  were  dealing  with  a 
lot  of  unknown  quantities.    It  did  seem  odd  to  me,  at 
least  at  the  time,  as  I  recall,  that  we  didn't  have 
an  earlier  heads-up  from  the  assistant  handling  the 
case.   Whether  that  was  caused  by  the  fact  that  he 
didn't  recognize  the  sensitivity  to  the  issue  or  had 
some  of  what  I  think  would  be  unfounded  fears  that 
Washington  would  unduly  intervene,  I  don't  know  the 
answer  to  that.    The  answer  is  I  didn't  know  the 
various  players  who  were  involved. 

Q      You  certainly  believe  it  would  be 
appropriate  that  main  Justice  would  be  informed  prior 


72 


1218 

73 

1  to  this  point? 

2  A      Well,  I  would,  but  I've  been  trained  in 

3  Washington.    If  you're  somebody  in  the  field  that's 

4  handled  everything  that's  come  your  way  for  20  years 

5  and  this  is  something  else  coming  your  way,  you  look 

6  at  it  a  different  way.   You  look  at  it  in  a  way, 

7  too  —  some  people  say  recusals  as  not  standing  up  to 

8  the  plate.   Some  people  see  a  recusal  as  not  being 

9  willing  to  make  the  hard  decisions. 

10  In  Washington,  we  don't  see  it  that  way. 

1 1  We  see  it  much  more  practically,  I  think,  so  my 

12  judgments  would  be  not  just  different  from  the 

13  assistants  on  this,  but  on  a  large  range  of  issues, 

14  my  judgments  would  be  different  from  somebody  in  the 

15  field.    We  have  different  jobs. 

16  Q      When  you  testified  that  you  were  surprised 

17  that  it  had  become  so  advanced  without  the  criminal 

18  division  input,  were  there  others  within  the  criminal 

19  division  or  within  this  meeting  or  within  your 

20  section  that  were  surprised  as  well? 

21  A      Well,  when  something  like  this  happens,  and 

22  you  talk  to  people  who  have  been  —  prosecutors  in 
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1  Washington,  particularly  in  the  public  integrity 

2  section  and  people  in  our  section  have  a  specific 

3  tenure,  you're  talking  about  people  with  a  decade  of 

4  experience. 

5  When  an  assistant  gets  information 

6  implicating  possibly  the  President  of  the  United 

7  States  and  doesn't  call  Washington  —  you  roll  your 

8  eyes.   I  mean,  none  of  us  would  do  that.   You 

9  wouldn't  stay  in  our  office  for  a  year  ~  I  hope  you 

10  wouldn't  stay  there  for  a  month.    In  fact,  I  hope  you 

1 1  wouldn't  come  to  work  in  the  first  place  until  you 

12  had  some  appreciation  that  there's  an  appearance 

13  aspect  to  everything  the  department  does. 

14  And  when  you  get  into  the  political 

15  figures,  there's  oomph  factors  and  one  of  the  things 

16  that  complicated  this  is  the  fact  that  the 

17  Independent  Counsel's  statute  was  in  abeyance.   If 

1 8  the  statute  was  there,  the  analysis  would  have  been 

19  more  forced  because  they're  actually  required  to  make 

20  referrals  with  respect  to  certain  matters  on  covered 

21  people.   And  the  President  would  have  been  a  covered 

22  person. 
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Q      Do  you  recall  how  it  was  decided  to 
communicate  this  opinion  that  Ms.  Casey  should  recuse 
herself  at  this  point? 

A      I  don't  think  it  was  decided  to  communicate 
the  decision  or  an  opinion  that  she  should  recuse.   I 
think  the  way  that  many  managers  work,  and  1  find  it 
to  be  rather  useful,  is  you  ask  questions,  and  you 
allow  people  to  propose  solutions.    And  hopefully, 
your  questions  are  effective  in  the  way  of  producing 
proposed  solutions  that  happen  to  be  the  solutions 
that  you  think  are  the  proper  solutions. 

So  I  think  that  everyone  was  wary  and 
knowledgeable  and  experienced  enough  that  no  one  was 
about  to  pick  up  the  telephone  to  a  newly  appointed 
United  States  Attorney  and  say  you  should  recuse  or 
you  are  recused.   I  think  it  was  more  of  an 
educational  effort,  that  we  had  become  aware  of  this 
certain  issue  and  we're  available  as  a  resource  under 
certain  circumstances  in  these  kinds  of 
circumstances,  those  kinds  of  things. 

So  there's  more  discussion  probably  than 
some  would  appreciate  on  the  ideas  of  —  and  some  of 


it  becomes  second  nature  after  you've  been  there  for 
a  while,  but  on  the  nature  of  how  you  present 
information  and  how  you  get  the  results. 

We  have,  I  think  of  it  as  kind  of  a  light 
touch  in  the  way  we  do  things.    We  don't  like  to  tell 
people  what  to  do,  but  we  like  to  get  our  way,  so  ~ 

Q      Do  you  recall  whether  communication  or 
contact  with  Ms.  Casey  was  made  after  the  September 
20th  meeting? 

A      It  may  have  been  at  that  meeting  that 
Keeney  —  I  know  he  reached  out  for  her  on  or  about 
that  time,  and  I  think  he  had  gotten  in  touch  with 
her,  and  I'm  not  sure  whether  he  got  in  touch  with 
her  either  by  speakerphone  or  not.    I  know  he  tried 
to,  and  it  would  have  been  at  that  point,  one,  where 
she  was  ~  she  was  new,  being  trained,  and  probably 
was  not  100  percent  on  top  of  this  thing. 

And  the  other  thing  to  keep  in  mind  is  the 
assistant  had  been  running  this  case  for  some  time 
without  her  supervision  ~  and  I  don't  know  the  facts 
of  this,  but  it  would  not  surprise  me  to  learn  that 
he  wasn't  exactly  keeping  her  completely  ftilly 
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1  briefed  and  looking  to  her  for  decisions  on  this 

2  stuff,  that  he  basically  saw  it  as  his  case  and  he 

3  was  running  it. 

4  Q      Do  you  recall  when  Mr.  Keeney  reached  out 

5  to  Ms.  Casey,  what  he  said  other  than  asking  these 

6  directed  questions  as  you've  testified  before?  Do 

7  you  remember  anything  Mr.  Keeney  told  you  about  the 

8  substance  of  that  conversation,  whether  it  be  what  he 

9  said  or  what  ~ 

10  A      He  didn't  tell  me  about  the  conversation. 

1 1  That's  not  my  recollection.   My  recollection  is  that 

12  if  that  conversation  occurred,  that  1  was  actually 

13  there  ~  the  way  to  maybe  tell  you  what  happened  is 

14  to  say  that  I  knew  there  was  an  issue  with  respect  to 

15  her  willingness  to  recuse  and  our  being  able  to 

16  assess  whether  she  would  be  willing  to  recuse.  And  I 

17  know  that  that  all  came  to  a  head  at  a  later  meeting 

18  when  she  actually  was  in  town  on  the  very  issue  of 

19  recusal. 

20  But  as  far  as  the  dance  that  occurred 

21  before  then,  all  I  know  --  again,  being 

22  issue-oriented  —  was  that  I  knew  at  some  period  of 


1  time,  about  this  time  that  she  was  not  going  to  be 

2  inclined  to  say  I'm  out  of  here,  thanks  a  lot.    It 

3  was  one  where  she  really  did  see  it  as  being  viewed 

4  as  a  comment  on  her  inability  or  her  reputation  or  on 

5  the  President's  culpability  or  something  like  that, 

6  that  her  view  was  at  odds  with  the  Washington  office 

7  for  the  appropriate  standard  for  recusal.   That  was 

8  clear  at  a  relatively  early  time,  and  it  was  also 

9  clear  that  it  would  take  an  educational  process  to 

10  kind  of  pull  things  around. 

1 1  Q      Were  there  any  other  reasons  you  were  aware 

12  of  that  she  was  unwilling  to  recuse  at  this  point, 

13  other  than  the  ones  you've  just  expressed? 

14  A      No.    Whether  I  knew  it  at  this  time  or 

15  later,  I  think  the  bottom  line  ~  and  1  was  essential 

16  aware  of  this  by  the  time  we  had  the  meeting  where 

17  she  came  to  Washington  ~  bottom  line  was  she  has  a 

18  fine  reputation.   She  perceives  herself  to  be  and  is, 

19  so  far  as  I  know,  a  hard  worker  and  intelligent 

20  person  intent  on  doing  the  right  thing  and  she  simply 

21  did  not  want  to  be  perceived  as  stepping  away  from 

22  difficult  decisions  or  having  it  suggested  that  she 
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1  couldn't  make  difficult  decisions. 

2  And  the  other  part  of  it  was  her  perception 

3  if  you  pull  off  of  a  matter,  it  means  that  you  think 

4  the  person  you're  naming  as  your  reason  for  pulling 

5  off  did  something  wrong,  and  as  I  explained  here 

6  earlier,  that's  just  not  the  standard. 

7  Q      Did  anyone  express  to  her  the  appearance 

8  standards  that  we  talked  about  earlier  relating  to 

9  recusal? 

10  A      Well,  the  way  it  would  occur  would  be  -- 

1 1  for  example,  at  this  meeting  that  finally  occurred, 
you  would  say  okay,  suppose  you  stay  on  the  case  and 
X  happens.  Then  what?  Suppose  you  stay  on  the  case 
and  Y  happened.  Then  what?  When  would  you  see  ~ 
what  would  be  the  decision  time  you  would  be  looking 
at?   What  would  be  the  event? 

And  by  going  through  those  things,  you  get 
to  the  point  1  discussed  earlier,  as  you  go  forth 
down,  you  see  there's  no  better  time  than  the  present 
to  make  that  decision,  that  there's  a  very  small 
threshold  that  you  actually  have  to  satisfy  before 
the  recusal  is  appropriate,  and  everything  else  makes 
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the  issue  worse. 

In  fact,  in  this  case  --  and  I  frankly 
don't  know,  because  I  have  other  things  to  do  than 
read  all  the  stuff  that  comes  out  of  these  hearings 
and  stuff  like  that,  I  don't  know  whether  the  view  is 
whether  she  believes  she  recused  too  early  or  she 
shouldn't  have  recused  or  she  thought  Justice  made  it 
look  like  she  should  recuse.   I  don't  know  what  the 
theory  was. 

At  one  time  Chip  asked  me  the  theory  what 
the  House  is  working  on.    I  said  no,  1  don't  want  to 
know  their  theory.    1  have  very  little  interest  in  it 
and  I  didn't  want  to  pollute  my  opinion  one  way  or 
the  other. 

But  from  the  facts  I  know,  I  can't  figure 
out  what  the  gripe  is  in  the  sense  that  I  can't  see 
any  actions  that  could  have  been  taken  that  wouldn't 
be  subject  to  at  least  as  much  criticism  as  what 
happened  has  been  subject  to,  and  yet,  having  been 
part  of  at  least  the  decisionmaking  that  caused  the 
events  to  occur  as  they  did,  I  think  the  way  it 
happened  was  the  right  decision,  that  she  was  out  at 
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1  the  appropriate  time,  and  that  there  was  no  issue 

2  that  she  should  have  been  out,  and  that  it  wasn't 

3  intended  to  reflect  on  her  in  any  way. 

4  And  that  was  one  of  the  things  we  discussed 

5  at  some  point  in  how  we  would  present  the  matter  to 

6  her,  that  it  shouldn't  reflect  a  lack  of  respect  for 

7  her  abilities  or  lack  of  respect  for  her  integrity. 

8  But  that  wasn't  just  a  bunch  of  bunk.    That's  the 

9  truth.   Our  standard  doesn't  go  to  that. 

10  Q      I  guess  what  I  don't  understand  or  what 

1 1  maybe  you  could  help  me  understand,  at  this  meeting 

12  on  September  20th  where  you  all  were  discussing  this 

13  and  your  notes  reflect  this,  you  testified  that  it 

14  was  clear  to  you  and  Mr.  Keeney  and  Mr.  McDowell  and 

15  Mr.  Nathan  that  there  was  no  question  she  should 

16  recuse. 

17  A      1  don't  know  whether  Nathan  was  in  on 

18  that  --  he  may  have  been  imparting  information,  but 

19  certainly  I  think  by  that  time  --  and  not  because  of 

20  what  Irv  was  saying,  maybe  we  had  already  made  the 

21  decision  that  she  should  be  out  of  it  --  but  that  was 

22  sort  of  showing  the  pot  boiling,  but  I  don't  think 
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1  there  was  any  question  that  she  could  not 

2  successfully  stay  in  the  case. 

3  Q      And  that  was  an  opinion  shared  by  you, 

4  Mr.  Keeney  and  Mr.  McDowell  at  least? 

5  A      So  far  as  I  recall,  yes. 

6  Q      With  the  experience  that  the  three  of  you 

7  have.   And  at  some  point,  this  was  communicated  in 

8  some  way,  whether  it  be  directed  questions  as  you 

9  described,  or  some  other  way,  to  Ms.  Casey,  who  was  a 

10  newly  appointed  U.S.  Attorney.    And  I'm  unclear  as  to 

1 1  why  she  was  unwilling  to  recuse  after  that  September 

12  20th  meeting,  given  that  dichotomy? 

13  A      She  doesn't  know  Jack  Keeney.   She  doesn't 

14  know  how  Washington  works.    She  knows  that  she's  been 

15  given  a  substantial  responsibility  with  respect  to 

16  federal  law  enforcement  in  her  own  district,  and  she 

17  has  a  reputation  in  that  district.   Now,  somebody -- 

18  Q      1  understand. 

19  A      You  asked  me  why.    I'm  telling  you.    I 

20  mean,  so  ~  somebody  calls  her  out  of  the  blue  and  in 

21  a  case  she  has  no,  so  far  as  1  know,  real  attention 

22  focused  on,  said  Washington  is  interested  in  how  your 
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office  is  handling  this  thing.    Well,  I  mean,  that's 
a  blow  politically,  egowise,  et  cetera. 

The  information  at  that  time  —  remember, 
we  were  still  gathering  information,  so  it  wasn't 
like  you  should  get  out,  you  should  get  off.    It  was 
much  more  designed  to  assess  what  are  her  feelings  on 
this  at  this  point.    You  do  things  in  a  more  gentle 
way.    We  work  with  U.S.  Attorneys  all  the  time. 

First  of  all,  there  was  no  personal  gripe 
with  respect  to  her  abilities  or  her  integrity,  and 
secondly,  there  was  no  reason  to  foul  a  relationship 
with  the  United  States  Attorney  at  the  beginning  of 
her  term.   And  she  had  trusted  ~  the  person  who  was 
handling  it  was  an  experienced  United  States  Attorney 
in  her  office  who  one  would  think  she  would  have 
great  confidence  in,  firstly.    And  secondly, 
certainly  would  know  better  than  these  faceless 
bureaucrats,  and  I  would  bet  that  the  stories  that 
were  going  in  her  ears  were  not  from  Washington  is 
usually  right.    Washington  is  experienced.  It 
probably  dealt  with  meddlers  in  Washington. 
So  I  wouldn't  expect  to  pick  up  a  phone  to 
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a  new  United  States  Attorney  and  say  you  don't  quite 
understand  what  you're  doing  in  terms  of  procedures 
and  protocol  and  appearances  and  subtleties,  but  take 
it  from  us,  who  you've  never  met,  step  out  of  what 
could  be  the  biggest  case  that  comes  up  during  your 
entire  tenure  on  the  most  recognizable  and  well-known 
person  in  the  United  States. 

Q      Certainly.   Mr.  Keeney,  though,  wasn't  in 
actuality  a  faceless  person  to  her.    She  would  have 
known  who  he  was  within  the  Department  of  Justice. 
All  she  would  have  to  do  is  pick  up  a  directory  and 
find  his  title;  isn't  that  correct? 

A      Well,  I  mean,  you  could  find  that  out,  who 
called  you  from  the  Department  of  Justice,  but  you 
don't  know  if  it's  somebody  who  knows  what  they're 
talking  about  or  not  and  when  you  look  at  the  titles, 
you  don't  know  whether  it's  somebody  who  actually  has 
clout  or  not.    You  don't  know  how  far  up  the  chain 
you  should  go  before  you  get  an  answer. 

And  a  good  answer  to  that  is  ultimately  she 
wasn't  satisfied  with  having  heard  something  from 
Mr.  Keeney.   Ultimately  she  met  with  the  Deputy 
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1  Attorney  General  and  it  was  a  big  enough  issue  that 

2  not  only  he  entertained  a  meeting  personally  but  he 

3  had  his  assistant  there,  and  he  had  several  section 

4  chiefs  there  and  I  think  that  JoAnne  Harris  was 

5  there,  but  I'm  not  sure.    I  remember  Jack  Keeney 

6  having  been  there. 

7  She  was  represented  by  the  guy  from  the 

8  USA,  Tony  Moscato,  and  there's  a  little  friction 

9  there  because  they  basically  are  liaisons  to  the  U.S. 

10  Attorneys  and  they  don't  want  to  see  the  turf  of  the 

1 1  U.S.  Attorneys  necessarily  invaded.    So  it  was 

12  perceived  as  a  big  issue  to  be  handled  in  an 

13  appropriate  way  with  due  respect  to  the  United  States 

14  Attorney.    So  that's  why  it  got  handled  the  way  it 

15  did. 

16  Q      Do  you  recall,  in  that  meeting  in 

17  Mr.  Heymann's  office,  was  that  the  meeting  of 

18  November  3rd? 

19  A      It  could  have  been.   It  was  in  his 

20  conference  room,  and  it  would  have  been  the  only 

21  meeting  that  had  that  Moscato  and  Heymann  ~ 

22  Q      And  Ms.  Casey? 


r  A      -  and  Casey.   It's  the  only  meeting  -  I 

2  may  have  met  Casey  once  when  she  was  walking  through, 

3  but  it's  the  only  meeting  I  recall  having  been  at 

4  with  her. 

5  Q      Do  you  know  whether  there  were  ongoing 

6  discussions  between  the  September  20th  meeting  and 

7  the  November  3rd  meeting  between  Ms.  Casey  and  the 

8  department  on  the  issue? 

9  A      I'm  sure  there  were  some,  but  I  think  it 

10  was  determined  relatively  early  on  where  she  would 

1 1  come  to  Washington  or  was  coming  ~  I  seem  to  have  a 

12  recollection  for  some  reason  she  was  in  Washington  on 

13  another  matter  and  this  meeting  was  added  on.    But  I 

14  think  early  on,  it  became  clear  that  it  was  going  to 

15  be  a  face-to-face  kind  of  an  issue,  and  that  for  that 

16  reason,  it  wasn't  like  she  was  being  cajoled  and 

17  discussed  and  everything  and  let's  all  get  to  the 

18  deputy's  office. 

19  I  think  at  a  much  earlier  time  it  was  clear 

20  that  this  was  something  the  deputy  would  sit  in  on 

21  and  it  would  be  resolved  there.   It's  not  really  like 

22  a  gap  from,  whatever  we're  saying,  the  20th  to  the 
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23rd.    It's  more  like  the  fact  that  there  would  be 
this  meeting  and  the  fact  that  her  schedule  coincided 
with  it.    That  stuff  was  all  settled  much  before  the 
3rd. 

Q      At  the  meeting  on  November  3rd,  did  you 
have  an  impression  whether  Ms.  Casey  had  decided  to 
recuse  herself  when  she  came  to  that  meeting  or 
not  —  had  reached  a  decision  on  that  issue? 

A      I  don't  know.    She  may  have  been  open  to  a 
decision.    I  think  she  was  reluctant  to  recuse,  and 
she  wanted  to  ~  I  think  she  wanted  to  understand 
that  it  was  the  appropriate  action  to  take. 

Tony  Moscato  was  there,  as  I  said  in 
previous  testimony,  to  basically  echo  her  views.    I 
think  that  there  was  a  genuine  difference  of 
perception  in  terms  of  what  the  appropriate  threshold 
for  recusal  was. 

Q      But  you  didn't  get  the  impression  that  she 
had  come  to  this  November  meeting  and  said  I'm  going 
to  recuse? 

A      No.    I  mean,  she  —  as  I  recall,  her 

attitude  was  wait  a  minute.    If  I  recuse,  it  means 
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that  I'm  saying  that  the  President  did  something 
wrong  because  that's  why  I'm  recusing,  or  it  means 
that  I'm  not  going  to  step  up  and  make  these 
decisions. 

Q      And  that  was  the  —  was  that  the  same 
reasons  that  she  put  forth  in  September  ~ 

A      If  she  went  into  the  reasons.   We're 
talking  about  a  different  perception  of  a  process. 

Q      I  understand. 

A      But  she's  not  unique  in  that.    This  is 
common.   The  situation  is  quite  common  with  respect 
to  United  States  Attorneys  throughout  the  country, 
where  we  have  some  ~  and  sometimes  they're 
accommodated  in  slightly  different  ways. 

There  was  a  recent  prosecution  of  the 
Attorney  General  in  Pennsylvania,  and  in  that 
particular  one,  it  became  clear  that  the  United 
States  Attorney,  it  was  appropriate  for  him  to  stay 
directly  involved,  but  for  appearance  and  practical 
reasons,  it  was  a  very  close  coordination  with  the 
involved  sections  here  in  Washington. 

So  you  know,  there  are  ranges,  et  cetera, 
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1  but  the  first  response  is  hey,  the  President 

2  appointed  me.    I  don't  mean  from  her;  I  mean 

3  generally.   The  President  appointed  me  to  be  United 

4  States  Attorney  in  this  district.    That's  a  great 

5  responsibility,  a  great  honor,  et  cetera,  but  I'm 

6  going  to  make  those  decisions.   Somebody  has  got  to 

7  make  the  decisions. 

8  As  I'm  sure  you  know  from  dealing  with 

9  people  in  Congress,  people  who  are  actually 

10  decisionmakers  begin  ~  or  do  recognize  their  value 

1 1  as  decisionmakers  and  are  willing  to  make  decisions. 

12  They  know  that's  why  they're  useful,  so  they  become 

13  very  reluctant  to  step  away  from  that  for  any 

14  improper  reason  or  any  reason  of  feeling  like  they 

15  don't  have  the  gumption  to  stick  with  their  opinions 

16  or  convictions. 

17  And  she  came  in,  I  think,  and  her  demeanor 

18  was  just  one  of  hard  working,  dedicated,  I  don't  know 

19  what  you'd  normally  do  with  these  cases.   I  think 

20  maybe  she  had  some  concern.   Was  she  being  asked  to 

21  step  out  in  a  situation  where  somebody  else  wouldn't 

22  have  been?  And  there  may  have  been  some  examples 
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1  discussed  as  to  when  people  have  been  asked  to  step 

2  out.    But  it  was  an  educational  process  more  than 

3  anything,  as  I  recall. 

4  Q      But  what  I  was  trying  to  get  at  is  whether, 

5  when  she  came  to  the  meeting  on  November  3rd,  she  was 

6  putting  forth  the  same  reasons  that  she  had  —  that 

7  you  had  been  aware  of  back  in  September,  or  was  there 

8  new  information  that  was  being  brought  to  the  table 

9  at  that  time? 

10  A      I  don't  remember  her  putting  out  the 

1 1  reasons  back  in  September,  but  in  my  recollection, 

12  there's  no  reason  for  her  reasons  to  evolve,  because 

13  again,  under  our  analysis  of  doing  things,  any  new 

14  reasons  would  be  meaning  we're  moving  along  and  the 

15  more  we're  moving  along,  the  more  we're  just  kind  of 

16  cementing  the  idea,  the  time  is  passing,  she  should 

17  be  out.    But  she  couldn't  come  back  and  say  actually, 

18  there's  less  about  the  President  than  you  thought, 

19  and  that's  why  the  appearance  won't  be  different 

20  because  then  we're  back  to  the  fact  that  there  may  be 

21  less  or  more  as  a  matter  of  reality. 

22  But  from  the  standpoint  of  public 
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perception,  they  don't  have  your  grand  jury 
transcripts.   They  don't  know  about  the  deals  that 
are  going.    So  if  you  say  there's  more,  people  will 
say  you're  undercutting  or  people  will  say  you're 
shifting  it  this  way  or  that  way. 

Q      It  didn't  really  matter  what  the  general 
substance  of  the  allegations  were,  whether  it  was 
more  information  that  had  come  to  light? 

A      1  would  be  shocked  ~  I  would  have  to  say, 
I  would  be  shocked  if  you  could  find  in  hearings  or 
elsewise,  an  experienced  federal  prosecutor,  I  mean 
experienced  not  in  terms  of  number  of  cases,  but  in 
politically  sensitive  cases,  and  you  could  —  I  would 
be  shocked  if  you  could  find  one  that  said  they 
shouldn't  have  recused.   I  would  be  just  as  shocked 
if  you  would  find  a  majority  of  U.S.  Attorneys  I 
would  recuse  as  soon  as  Justice  suggested  it  to  me. 

MR.  KRAVITZ:    We  have  to  depose  Chertoff. 
BY  MR.  FISHER: 

Q  If  you  could  just  turn  to  page  7740,  and  I 
would  say  the  second  two-thirds  of  the  page,  and  I 
realize  that  you've  testified  about  this  in  the 
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House,  and  1  would  like  to  understand  it  better 
because  I'm  not  sure  I  have  a  grasp  of  it  from  your 
testimony.   You  had  explained  to  me  what  exactly  the 
allegations  were  regarding  this  issue. 

A      This  is  the  one  where  it  says  Coleman  may 
allege  July  seizure  by  FBI  of  originals? 

Q      Yes,  and  I  don't  know  if  it's  something 
that  relates  to  something  above  that  or  not. 

A      This  says  "Coleman  may  allege  July  seizure 
by  FBI  of  originals.    Coleman  claims  one  document  has 
Clinton's  name"  with  two  stars,  and  it  says  "when 
Coleman"  —  either  "reviewed"  or  "received,"  I  think 
it's  "reviewed"  —  "documents  it  was  not  there,"  and 
I'm  filling  in  on  abbreviations  in  reading  the  whole 
words  here  and  two  stars. 

And  then  it  says  something  "necessarily 
would  show"  -  I  don't  know  what  the  next  word  is  -- 
oh,  "criminal  activity  but  would  incriminate 
Clinton."    1  think  what  was  on  the  document  might 
show  not  necessarily  criminal  activity  but  would 
somehow  incriminate  Clinton,  and  I  think  the  concern 
here  ~  and  this  is  a  little  bit  of  a  real  effort  to 
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1  try  to  make  a  recollection,  so  it's  not  maybe  all 

2  that  great,  but  here  it  is. 

3  We've  talked  about  the  fact  that  each  step 

4  of  an  investigation  can  be  challenged  one  way  or  the 

5  other  and  you  sort  of  are  in  a  no-win  situation  if 

6  you  do  something  or  if  you  don't.    As  soon  as  you've 

7  created  an  appearance  that  there's  a  political 

8  intrigue  here,  and  I  think  one  of  the  things  that 

9  happened  here  was  that  documents  had  been  seized  in 

10  the  Hale  investigation  pursuant  to  --  it  looks  like 

1 1  it  was  a  search,  but  I  don't  know.    It  could  have 

12  been  —  seizure,  I  guess  it's  a  search. 

13  Q      You  didn't  have  any  participation  in  that? 

14  A      No,  no  participation  in  it,  but  the  fact  is 

15  if  Coleman,  the  defense  attorney,  comes  and  says 

16  listen,  my  originals  have  documents  in  there  that 

17  implicate  Clinton,  all  you  have  to  do  is  look  at 

18  them.   But  I  don't  have  them  because  the  FBI  has 

19  them. 

20  You  then  say  show  me  which  one  and  the  FBI 

21  looks  through  and  says  it's  not  here,  somebody  took 

22  it  out.    I  don't  know  who  did  it,  but  there  was 


1  something  in  here  that  really  implicated  Clinton  and 

2  now  it's  gone,  and  the  FBI  must  have  taken  it  out  or 

3  the  U.S.  Attorneys  must  have  taken  it  out. 

4  Now,  when  that  happens,  you  want  to  say 

5  don't  worry,  you  can  trust  the  local  United  States 

6  Attorney  who  was  just  appointed  and  has  political 

7  ties  to  President  Clinton,  and  that  didn't  happen,  or 

8  you  want  to  be  in  a  position  to  be  having  it  run  out 

9  of  headquarters  kind  of  thing.    That's  one  of  those 

10  kinds  of  things  that  come  up. 

1 1  In  other  words,  we're  sort  of  going  down 

12  the  hole,  all  of  the  problems  that  are  here  that  are 

13  basically  unwinnable  kinds  of  issues,  and  we  talked 

14  about  a  lot  of  them,  but  that's  one  that  arises  here. 

15  Q      And  was  that  a  possible  or  potential  ~ 

16  A      It  looks  like  it  says  "may."   It  looks  like 

17  it  appeared  before  Coleman  said  anything  and  in 

18  finding  out  what  documentary  evidence  there  was,  it 

19  looks  like  there  was  a  discussion  of  the  documentary 

20  evidence  in  the  case  and  it  had  to  do  with  the 

21  $300,000  check  and  the  $250,000  deposits.   And  it 

22  must  have  come  up  that  this  seizure  of  documents  had 
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taken  place  and  that,  of  course,  introduced  this 
other  issue,  what  if  you  go  in  and  there  aren't  any 
documents,  and  he  says  well,  there  were  but  now  you 
guys  have  done  something  to  them. 

Q      Do  you  have  any  reason  to  believe  he  was 
going  to  claim  that  scenario? 

A      I  don't  think  he  ever  claimed  that 
scenario.   Frankly,  the  way  everything  has  ultimately 
came  out  ~  and  I'm  not  privy  to  the  Independent 
Counsel's  investigation,  but  I  suspect  that  our 
instincts  were  correct  and  the  reason  he  did  not  make 
a  full  proffer  initially  was  because  he  did  not  have 
evidence  implicating  the  President. 

Q      But  you  don't  have  any  reason  to  know  that 
one  way  or  the  other  at  this  point? 

A      I  read  the  newspaper,  same  as  you  and  I 
know  what  happened  in  the  beginning.    I'm  saying  that 
was  our  initial  inclination,  he  should  put  something 
up  and  I  know  he  let  himself  get  charged  and  if  he 
had  the  information,  why?   Why  would  he  do  that?   Is 
he  going  to  write  a  book  when  it's  all  over  from 
prison?   Common  sense  says  by  now,  if  this 


information  were  true,  we  should  know  about  it. 

Q      You're  saying  he  let  himself  get  charged 
and  you're  referring  to  the  September  23rd 
indictment? 

A      If  that's  the  date  of  it,  yes. 

Q      And  that  was  ~  strike  that. 

Could  you  turn  to  page  7745,  and  I  believe 
you  have  testified  in  your  House  testimony  that  this 
may  have  reflected  a  call  by  Jack  Keeney  to  Paula 
Casey  right  after  this  or  during  this  September  20th 
meeting? 

A      Yes,  I've  talked  about  be  this  today,  as  a 
matter  of  fact.    It  looks  to  me  like  it's  saying 
12:00  "J.  calls  Paula  Casey"  and  "out  this  week." 
And  it  says  "Fletcher  not  in"  so  I  would  think  that 
he  asked  for  Fletcher  and  Fletcher  wasn't  in,  because 
it  says  at  12:14  Jack  asked  for  first  AUSA  Michael 
Johnson.    And  judging  from  the  notes  that  followed, 
it  looks  to  me  like  he  got  through  to  Michael  Johnson 
and  Michael  Johnson  gave  this  briefing. 

Q      Down  a  little  bit  under  that  where  it  says 
"Casey  was  going  to  talk  with  Moscato,"  what's  the 
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1  next  line  there?   "Issue  re:"  — 

2  A      It  looks  like  it  says  "issue  re: 

3  President/current  government."   This  may  have  been 

4  that  Johnson  may  have  been  saying  that  Casey  was 

5  aware  of  the  issue  and  going  to  talk  to  Moscato  from 

6  the  Executive  Office  for  the  United  States  Attorneys 

7  about  it. 

8  But  then  I  see  Johnson's  ~  it  also  says 

9  "Johnson  equals  last  fall  matter  equals  Pres 

10  matter."   That  may  refer  to  Johnson  was  involved  in 

1 1  some  way  in  the  previous  correspondence  that  had 

12  related  in  some  way  to  this  that  had  come  in  the 

13  previous  fall. 

14  Q      That  would  have  been  referring  to  the  RTC 

15  criminal  referral  relating  to  the  Madison  Guaranty 

16  allegations? 

17  A      That's  what  1  —  you  know,  that's  my 

18  general  recollection,  that  that  came  in,  and  that  it 

19  was  the  ~  but  I  don't  recall  it  being  —  1  don't 

20  know  whether  it  was  citizens  correspondence  or  an  RTC 

21  matter.   I  don't  know  whether  it  was  styled  as  a 

22  criminal  referral  at  the  time,  quite  frankly.    I 
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1  don't  remember  whether  I  knew  about  it  at  the  time. 

2  I  seem  to  think  it  was  handled  by  the  fraud  section, 

3  but  we  may  have  had  some  ~  I  wouldn't  be  surprised 

4  if  we  had  some  initial  involvement  in  it. 

5  Q      Would  this  be  that  Johnson  was  referring 

6  your  attention  or  Mr.  Keeney's  attention  to  that 

7  matter,  that  referral  relating  to  Madison  during  this 

8  conversation? 

9  A      I  can't  tell.    I  can't  tell. 

10  Q      And  would  that  have  played  into  the  whole 

1 1  discussion? 

12  A      I  don't  think  it  was  really  particularly 

13  material  to  the  discussion.    I  mean,  1  think  it  would 

14  have  been  a  side  note  in  terms  of  either  Johnson  was 

15  familiar  with  it  because  he  was  involved  with  this 

16  thing  or  —  you  know,  I  just  have  no  ~ 

17  Q      Turning  to  7747,  and  1  don't  know  if  this 

18  is  notes  ~  because  I  can't  tell  what's  been 

19  redacted,  if  there's  another  date  or  whatever.   I 

20  don't  know  if  it's  a  continuation  of  your  notes  or 

21  not  from  this  day.    If  you  know,  please  tell  me. 

22  A      It  says  "redacted"  three  times  and  again,  I 
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don't  know  who  does  the  redactions.   And  if  it's 
Justice  who  did  it,  then  maybe  it  means  that  it's  not 
related  to  this  matter.   And  if  it's  the  Independent 
Counsel,  maybe  it  means  it  is  related  to  this 
matter.   It's  tough  to  get  it  from  context. 

It  looks  like  it  says  "any  thoughts  to 
recusal"  and  "no"  and  a  paren  on  it  does  relate  to 
these  conversations,  "(comments  out  of  senate 
committee)",  and  my  almost  guess  of  it  would  be  that 
Johnson  was  asked  and  what's  been  redacted  may  be  a 
whole  series  of  things  what  the  answers  were  that  he 
was  asked  whether  he  had  or  Casey  had  given  any 
thought  to  recusal  and  the  answer  had  been  no. 

And  the  next  line  says  "Paula  Casey  had 
federal  practice  seminar  in  San  Antonio,  Texas"  and 
her  phone  number  there,  so  we  found  where  Paula  Casey 
was. 

Q      It  was  Mr.  Johnson  that  was  telling  you 
Ms.  Casey  had  not  given  any  thought  as  to  recusal? 

A      In  this  early  time  I  don't  have  --  I  mean, 
if  all  you  have  is  Hale  basically  seeking  a  deal  and 
making  incredibly  vague  statements  through  his 
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attorney  and  specifically  refusing  to  proffer  more 
and  not  coming  to  Washington  and  shopping  it  to  the 
press,  it  may  not  have  been  apparent  at  that  time 
that  Casey  had  to  be  out. 

As  I  said  earlier,  it  wasn't  apparent  even 
when  she  should  get  out  of  the  allegation  part,  that 
she  had  to  get  out  of  the  Hale  prosecution.   So 
there's  still  the  possibility  at  this  early  time 
that  -- 

Q      She  could  stay  in  the  Hale  case? 

A      —  that  it  wasn't  anything  much  more  than 
somebody  staying  in  prison  and  saying  oh,  I  knew 
about  it.    There  has  to  be  something  there  to  make 
you  treat  a  case  differently  than  how  you  otherwise 
would.    Throughout  this  period,  you  can  see  we're 
gathering  facts  along  the  way.    So  one  reading  would 
be  if  she  said  yes,  she  had  given  thoughts  to  recusal 
or  he  had  said  that,  then  we  would  be  exploring  the 
basis  for  that  because  that  would  quickly  identify 
relevant  facts.   If  the  answer  is  no,  either  they 
don't  have  or  we  might  not  yet  have  the  relevant 
facts. 
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1  Q      Were  you  during  this  conversation,  because 

2  you  had  been  discussing  recusal  earlier  that  day,  and 

3  that  is  if  this  is  a  continuation  of  the  same  day, 

4  which  I  don't  know  — 

5  A      1  can't  tell  whether  the  pages  were 

6  consecutive  actually  until  my  notebook. 

7  Q      And  I  understand  that.   But  were  you  trying 

8  to  get  more  information  on  this  issue,  on  the  recusal 

9  issue  during  these  conversations  with  Mr.  Johnson? 

10  A      That's  hard  because  ~  everything  is  the 

1 1  same  issue.   Everything  is  a  recusal  issue  and  it  all 

12  goes  back  to  —  everything  in  the  issue  is  gathering 

13  facts  and  finding  out  what  we're  talking  about  and 

14  obviously  one  of  the  things  we're  talking  about  is 

15  the  recusal  issue. 

16  So  whether  the  issue  is  getting  more  facts 

17  or  having  Hale  come  directly  to  Washington  for  any 

18  concerns  he  may  have,  it's  all  kind  of  one  issue.    I 

19  don't  know  how  to  answer  that  question. 

20  Q      But  as  of  this  time,  it  was  clear, 

2 1  regardless  of  what  more  facts  you  got,  that  she 

22  should  recuse,  as  you  testified  earlier  to? 


1  A      1  hope  when  you  look  back  and  see  that  1 

2  earlier  did,  it  was  so  sufficiently  qualified,  that 

3  even  now  I  can  say  to  you  as  I'm  looking  at  the 

4  notes,  which  1  didn't  have  before  me  then,  it  may  be 

5  that  we  hadn't  reached  to  that  threshold  yet,  that 

6  this  was  ~  I  can't  tell  how  preliminary  this  was,  is 

7  what  I'm  telling  you,  and  if  all  we  have  is  we  just 

8  got  word  that  this  guy  says  his  client  has 

9  information  implicating  the  President  and  he  wants  a 

10  misdemeanor  or  he  wants  the  case  dismissed  and  he 

1 1  wants  a  deal,  that's  all  you  know.    All  you  know  so 

12  far  is  the  answer  to  that  is  no,  you  can't  have 

13  that.   That's  what  you  know  first,  so  that  decision 

14  was  there. 

15  The  timing  aspect  was  there.    How  to  handle 

16  the  underlying  Hale  case  was  there  and  I  know  the 

17  decision  for  Washington  to  handle  the  Hale  case 

18  itself,  that  evolved  much  more  slowly  than  how  to 

19  pursue  the  allegations.   It  wasn't  so  apparent. 

20  There  was  always  the  attempt  ~  you  don't  want  to 

21  invade  the  U.S.  Attorneys  responsibilities  more  than 

22  you  have  to. 
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Q      Certainly,  certainly.   But  the  allegations 
were  separate? 

A      Right.    We  didn't  know  quite  how  much  they 
would  overlap,  but  they  were  separate. 

One  thing  you  should  --  again,  I  don't  know 
what  direction  you're  going  in  here,  but  the  easiest 
thing  to  have  been  done,  depending  on  what  outcome 
you  want,  but  if  somebody  had  said  uh-oh,  Hale  has 
information  on  the  President,  let's  give  him  what  he 
wants,  that  would  take  away  the  trial  possibility. 

So  you  could  say  that  giving  him  what  he 
wanted  instantly  would  be  consistent  with  not  wanting 
to  embarrass  the  President  because  once  you  put  this 
on  a  track  which  is  what  the  U.S.  Attorney's  office 
was  saying  all  along,  we're  not  dealing  with  this 
guy,  you're  basically  guaranteeing  that  he's  going  to 
trial,  when  he  has  free  rein  to  say  anything  he  wants 
about  anybody  he  wants. 

And  again,  I  don't  know  your  operating 
principle,  but  it  seems  to  me  the  course  that  the 
U.S.  Attorney  and  the  U.S.  assistants  were  on  prior 
to  Washington's  involvement  would  have  inevitably 
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resulted  in  having  Hale's  having  a  public  forum  and 
forcing  him  if  at  all  to  take  these  allegations 
publicly.    They  were  taking  away  the  ability  to  have 
it  done  behind  closed  doors.    Go  pound  Sam,  we're  not 
making  any  deals  with  you. 

Q      Did  you  know  anything  about  Ms.  Casey's 
relationship,  if  any,  with  Governor  Tucker  or  his 
wife  at  this  time? 

A      No. 

Q      Did  you  come  to  learn  about  that  at  some 
time? 

A      I  don't  think  I  know  about  it  today. 

Q      Was  that  discussed  at  the  meeting  with 
Ms.  Casey  on  November  3rd? 

A      Not  that  I  recall.   I  mean,  I  think  I  had  a 
general  awareness,  whether  I  learned  it  in  this 
specific  context  ~  Arkansas  is  not  a  very  large 
place,  and  people  there,  you  would  expect,  know  each 
other  politically  once  you're  at  the  level  of  the 
governor,  the  President  and  the  presidential 
appointee  to  be  United  States  Attorney.    So  to  me,  I 
don't  see  much  reason  for  my  remembering  what  the 
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1  specifics  of  the  relationship  would  be. 

2  To  me,  the  fact  that  it's  the  President's 

3  home  state,  she's  recently  appointed,  those  kind  of 

4  things,  and  there  was  knowledge  of  Tucker's 

5  relationships  at  least  generally  with  the  President. 

6  So  I  mean,  you  knew  it  was  a  small  community  of 

7  people  that  you  were  dealing  with.    I  don't  think 

8  that  the  details  were  anything. 

9  Q      Do  you  recall  at  the  November  3rd  meeting 

10  Ms.  Casey  discussing  relationships  with  anyone  else 

1 1  that  might  pose  a  problem  or  might  weigh  into  this 

12  issue  of  recusal? 

13  A      No,  I  think  we  had  enough  of  a  problem  at 

14  all.   And  the  solution  to  that  problem  would  solve 

1 5  all  the  others. 

16  Q      At  the  time  of  the  November  3rd  meeting, 

17  was  it  discussed  at  all,  the  RTC  criminal  referral 

18  relating  to  Madison  that  was  discussed  in  your 

19  telephone  conversation  with  Mr.  Johnson  prior  to 

20  that? 

21  A      I  don't  know  whether  it  was  discussed  or 

22  not  because  1  don't  know  whether  at  this  time  this 
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1  file  had  been  ~  oh,  the  meeting  in  Heymann's 

2  office.   I  just  don't  know. 

3  Q      You  don't  recall  one  way  or  the  other? 

4  A      I  don't  recall. 

5  Q      Do  you  recall  whether  it  was  discussed  that 

6  there  were  additional  criminal  referrals  coming  out 

7  of  the  RTC  that  may  -- 

8  A      At  some  time  we  were  aware  of  that,  because 

9  that's  why  Jane  Erickson  was  brought  into  the  case, 

10  to  track  down  those,  and  I  think  the  number  9  sticks 

1 1  out  in  my  mind,  the  number  9  matters.   A  lot  of  these 

12  things  may  have  been  ~  again,  we  went  in  and  we  kind 

13  of  knew  ~  at  least  I  knew  where  we  were  going  on 

14  this  thing. 

15  So  the  other  thing  that  may  have  come  in 

16  would  have  been  in  the  nature  of  weights.    Somebody 

17  said  listen,  you  have  this  issue  in  the  wings  and  you 

18  also  have  this  and  when  those  two  things  come 

19  together,  it's  going  to  cause  a  problem.    If  you 

20  don't  recuse  now  and  recuse  later  these  problems  will 

21  occur.   But  again,  it's  not  really  --  it  wasn't 

22  necessary  for  me  to  notice  those  things.    I  don't 
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remember  them. 

Q      Do  you  recall  her  bringing  any  new 
information  with  her  about  other  possible  factors 
that  should  weigh  in  on  her  decisionmaking  process? 

A      No.    I  think  the  bottom  line,  as  1  said, 
was  she  perceived  the  recusal  decision  as  having  at 
least  the  twofold  result  of  suggesting  that  the 
subjects  of  the  investigations  had  done  something 
wrong,  namely  the  President,  and  she  was  unable, 
unwilling  or  not  qualified  in  some  way  to  make  the 
decisions. 

And  I  really  think  that  was  the  driving 
bottom  line,  that  she  was  willing  and  able  to  do  her 
job  and  she  wanted  everybody  to  know  that  and  we  had 
to  explain  that  her  job  did  not  reach  the  feeling 
that  she  had  to  go  down  this  basically  —  it  wasn't 
time  to  go  to  an  unwinnable  battle.   Because  from  a 
public  perception  standpoint,  no  decision  would 
survive.    I  suppose  that's  been  borne  out,  but  the 
public  still  cares  about  it  so  — 
(Pause.) 

(Recess.) 
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BY  MR.  FISHER: 

Q      I  want  to  concentrate  now  on  the 
November  3,  1993  meeting  that  you  discussed  earlier 
in  Deputy  Attorney  General  Heymann's  office.   Could 
you  tell  me  who  else  was  there  that  you  recall.   And 
I  could  tell  you  what  you  testified  to  at  the  House, 
if  you'd  like,  just  to  jog  your  memory. 

A      You  won't  be  jogging  my  memory.   I  think 
you'll  just  be  telling  me  what  I  said  before  the 
House. 

Q      I'm  not  trying  to  give  you  a  memory  test  is 
what  I'm  saying. 

A      Right.    It's  tough  to  figure  out  what  we 
were  doing  but  Paula  Casey  was  there.   Phil  Heymann 
was  there.   Irv  Nathan  was  there.   I  was  there. 
Jerry  McDowell  was  there.   Jack  Keeney  was  there. 
I'm  not  sure  whether  Al  Carver  was  there  or  not;  I 
think  not.    And  I'm  not  sure  whether  JoAnne  Harris 
was  there,  although  I'm  starting  to  think  that  maybe 
she  was.   Anybody  else  who  I  was  ~ 

Q      Mr.  Urgenson? 

A      I  just  don't  remember.   Did  I  say  he  was 
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1  there  before? 

2  Q      I  believe  so. 

3  A      I  don't  know. 

4  Q      Was  it  correct  that  Mr.  Heymann  basically 

5  led  this  meeting? 

6  A      He  was  the  highest  ranking  official  at  the 

7  meeting.   It  was  in  his  conference  room.    He  was  at 

8  the  head  of  the  table. 

9  Q      Did  he  lead  the  discussion? 

10  A      Well,  he  asked  some  questions.    Irv  Nathan 

1 1  asked  some  questions.   There's  a  certain  style  of 

12  meetings  which  basically  is  ~  and  you  hate  being  the 

13  second-in-command  in  such  situations,  but  there's  a 

14  certain  style  where  the  second-in-command  basically 

15  asks  most  of  the  questions  and  other  people  ~  sort 

16  of  the  lowest  person  on  the  totem  pole  floats  the 

17  stupidest  ideas  even  though  the  boss  knows  that  he's 

18  going  to  float  those  ideas  because  the  boss  can  sit 

19  back  and  see  what's  going  on.   And  I  think  that  it's 

20  rather  well-known  that  you  tend  to  learn  from 

21  listening,  not  from  talking. 

22 So  Heymann  was  certainly  in  charge,  and  he 
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1  certainly  had  the  authority  to  make  decisions  and  to 

2  bend  the  direction  of  the  meetings  if  he  feh  like 

3  it,  but  he  did  it  in  a  very  subtle  way.    I  have  the 

4  greatest  respect  for  him  in  terms  of  his  professional 

5  abilities,  and  it's  a  learning  experience  to  attend  a 

6  meeting  with  him. 

7  Q      Do  you  recall  anyone's  views  from  that 

8  meeting  other  than  Mr.  Heymann?  Were  they  expressed 

9  in  any  other  way  than  this  questioning? 

10  A      It's  interesting  that  you  put  it  that  way. 

1 1  I  don't  think  that  Mr.  Heymann  made  his  views 

12  obvious. 

13  Q      What  about  anyone  else? 

14  A      I  think  that  Paula  Casey  was  reluctant  to 

15  recuse  and  Tony  Moscato,  as  I  said  before  today,  and 

16  also  before  the  House  deposition,  basically  echoed 

17  what  she  had  to  say  and  to  the  extent  that  her  views 

18  evolved  during  the  meeting,  his  views  also  evolved 

19  accordingly.   He  wanted  to  basically  know  that  they 

20  knew  she  was  supported,  and  there  was  a  component 

21  within  the  department  that  had  as  its  number  one 

22  purpose  keeping  the  United  States  Attorneys  happy  and 
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looking  out  for  their  interest  and  he  was  doing  that 
job.    I  don't  think  there  was  any  secret  that  Jerry 
McDowell  and  myself  and  Jack  Keeney  all  thought  that 
recusal  was  warranted  and  I  don't  remember  whether 
Irv  Nathan  thought  that  or  not. 

It's  my  impression  ~  basically  we  hadn't 
sat  down  and  talked  to  Phil  Heymann  about  this 
before.   This  was  where  the  issue  was  coming  in  a 
technical  way  for  a  decision.   There  would  be  a 
decision  at  the  end  of  this  thing  and  the  decision 
ultimately,  I  think,  was  she  would  think  about  it, 
but  we  knew  she  had  been  told  the  facts  that  she 
would  need  to  come  to  the  decision  that  would  be  the 
correct  conclusion. 

So  Heymann's  demeanor  was  very  much,  I 
think,  as  receiver  of  infonnation  and  as  often 
happens  in  these  matters,  merely  articulating  the 
information  tends  to  develop  a  consensus. 

Q      Could  you  explain  to  me  how  the 
expressions  ~  well,  how  the  views  were  expressed  at 
the  meeting? 

A      Primarily  —  it's  not  like  we're  taking  a 

vote  on  something,  that's  the  number  one  thing.    So 
the  intention  on  anything  is  to  genuinely  convince 
someone  of  your  views.   And  that's  either  done 
through  rhetorical  questioning,  through  exploring 
certain  hypotheticals,  through  real  questioning,  and 
that's  the  way  it  was  done. 

Q      Was  it  expressed  as  my  opinion  is  this  or  I 
believe  this,  as  clearly  as  that? 

A      I'm  sure  it's  clear,  but  I  may  be  putting 
more  subtlety  to  this  than  is  worthwhile.    But 
generally  saying  I  think  X,  so  what?   If  you  say  the 
reasons  X  should  happen  are  as  follows,  you  don't 
have  to  say  I  think  it,  but  you've  actually 
communicated  in  a  more  persuasive  way.   So  people 
don't  sit  around  saying  I  vote  this  or  I've  been  here 
for  17  years  and  I  say  that.   You  say  well,  the  way  I 
see  it,  if  you  do  this,  that  would  happen.   What 
would  happen  if  this  happened?   What  do  you  think 
would  result,  that  kind  of  a  thing. 

Q      I  guess  I'm  just  attempting  to  elicit 
information  that  would  tell  me  whether  there  was  any 
confusion  as  to  who  was  holding  what  views  at  the 
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1  meeting. 

2  A      Let  me  ask  you  something,  and  I  mean  this 

3  with  due  deference.   Is  there  any  confusion  that  I 

4  think  that  today's  proceedings  are  largely  a  waste  of 

5  time? 

6  Q      You  want  me  to  answer  that? 

7  A      Yes. 

8  Q      I  don't  have  to  answer  that. 

9  A      Okay.    1  want  you  to,  but  1  don't  think  — 

10  Q      I'm  just  trying  to  elicit  to  find  out  ~ 

1 1  A      I'm  telling  you  how  1  draw  a  conclusion.   I 

12  would  say  that  there's  no  confiision  among  those 

13  involved  here  that  I  think  that  this  line  of 

14  questioning  is  largely  a  waste  of  time,  but  I've 

15  never  said  that  to  you  and  I'm  not  going  to  say  it  to 

16  you  just  like  you  don't  tell  me  whether  you  think 

17  it's  a  waste.   I  won't  tell  you  that.    I  won't  tell 

18  you  unless  you  show  me  the  transcript  of  the  specific 

19  language  on  this. 

20  At  this  meeting  there  was  no  tape.   There 

21  was  no  transcript.    I  knew  what  my  opinion  was.    1 

22  knew  what  the  opinions  of  others  were.   I  knew  that 
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1  the  mission  was  one  of  educating  someone  and  one  of 

2  maintaining  everybody's  respect,  integrity,  handling 

3  things  in  a  professional  way.    So  we  don't  —  it's 

4  not  voting.    I  don't  know  how  to  say  it  beyond  that. 

5  It's  a  real  exchange  of  information  where  people  do 

6  change  their  minds  occasionally. 

7  In  this  one,  I  didn't  go  in  thinking  I 

8  would  change  my  mind,  and  I  don't  think  people 

9  familiar  with  it,  meaning  Keeney  and  McDowell, 

10  thought  that.    Maybe  there  was  going  to  be  a  point 

1 1  made  that  would  make  Phil  Heymann  see  it  differently, 

12  in  which  case  I  would  think  that  if  he  was  convinced 

13  to  see  it  differently,  those  same  facts  would  make  us 

14  see  it  differently,  because  there  are  very  few 

15  decisions  that  are  made  in  the  department  at  my  level 

16  that  I'm  involved  in  that  I  disagree  with  the 

17  ultimate  decision.   There  are  a  lot  that  come  out  a 

18  different  way  than  I  would  have  on  my  own  come  up 

19  with  from  the  beginning.    I'm  generally  convinced 

20  that  we're  coming  to  the  right  conclusion  at  the  end 

21  of  it. 

22  Q      Okay.    I  appreciate  that,  and  I  was  just 
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wondering  if  --  I  guess  I'm  still  unclear  whether 
people's  views  were  expressed  as  clearly  --  that 
there  would  be  no  conclusion  as  to  who  held  what 
views? 

A      People's  views  were  clearly  expressed.   In 
my  own  mind,  I  thought  that  I  clearly  understood  and 
Jack  Keeney  and  myself  and  Jerry  McDowell  thought 
there  should  be  recusal. 

Q      That  was  expressed  at  the  meeting? 

A      Well,  there's  no  such  thing  as  objective 
expression.   That's  just  what  we  were  going  over.    I 
have  an  impression  and  whether  it  comes  from  words, 
body  language  or  defining  parapsychology,  that  was  my 
impression  that  we  were  in  agreement.   1  don't  know 
if  I  went  in  knowing  the  outcome  or  hoping  for  the 
outcome.   I  don't  know  if  I  knew  how  Phil  Heymann 
would  come  out  or  what  direction  his  questioning 
would  take,  and  1  know  that  —  I  don't  recall  Paula 
Casey  ever  saying  I'm  not  recusing. 

But  again,  this  is  something  you  don't  take 
positions  —  you  don't  take  positions  that  you  might 
have  to  give  up.    So  by  the  same  token,  you  don't 
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have  to  say  I  think  you  should  recuse  right  now.   Now 
let's  get  to  the  facts.   It  was  a  meeting  and  that 
was  the  purpose  of  the  meeting. 

Q      Can  you  tell  me  was  there  an  agreement 
reached  at  the  end  of  the  meeting? 

A      I  think  that  the  consensus  was  that  Paula 
Casey  would  think  about  it. 

0      So  she  didn't  make  a  decision  at  the  end  of 
the  meeting  or  she  didn't  inform  anyone  at  the 
meeting  of  a  decision? 

A      To  the  extent  that  anybody  was  making  their 
opinions  firmly  known,  I  would  say  it  was  all  people 
telling  her  to  recuse.   She  went  in  with  the  initial 
inclination  to  at  least  find  out  the  underpinnings  of 
that  decision  or  at  least  to  present  an  appearance 
that  she  was  not  anxious  to  recuse.   1  don't  think  it 
would  have  been  appropriate  in  a  meeting  like  that 
for  her  to  say  you  guys  have  convinced  me  and  so  I'm 
out  of  this.    I'll  talk  to  my  advisors  and  she  did 
ultimately  recuse  herself. 

Q      Was  there  any  impression  that  anyone  was 
forcing  her  to  recuse  at  that  time? 
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1  A      I  did  not  have  that  perception. 

2  Q      Did  anyone  in  your  office  or  anyone  related 

3  to  these  discussions  that  we  talked  about  today,  to 

4  your  knowledge,  have  any  discussions  with  Webster 

5  Hubbell  during  this  period  of  time  about  these 

6  issues? 

7  A      Not  to  my  knowledge. 

8  Q      Have  you  ever  learned  of  any  contacts 

9  between  Mr.  Hubbell  and  Ms.  Casey  about  any  of  these 

10  issues? 

11  A      Not  that  1  recollect. 

12  Q      Did  you  or  anyone  in  your  office  or  any  of 

13  the  people  that  were  related  to  these  discussions 

14  that  we've  discussed  today  have  any  contacts  with  any 

15  present  or  former  employee  of  the  White  House 

16  relating  to  these  issues? 

17  A      At  the  time? 

18  Q      Around  this  same  period  of  time  in  '93,  in 

19  1993,  I  would  say. 

20  A      Certainly  at  my  level,  the  answer  is  no.    I 

21  don't  know  why  there  would  be  contact  on  these  kinds 

22  of  issues.    Because  frankly,  as  1  said  in  the  House 
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1  deposition,  I  don't  know  what  the  timing  was  on  this, 

2  but  it  was  very  clear  even  before  a  memo  was  issued 

3  to  this  effect,  that  Web  Hubbell  as  Associate 

4  Attorney  General  was  not  part  of  the  criminal  aspect 

5  of  things.    The  criminal  urgent  reports,  for  example, 

6  did  not  go  through  Web  Hubbell. 

7  It's  very  common  in  terms  of  structure  for 

8  the  Associate  Attorney  General  not  to  be  involved 

9  with  the  criminal  side.    It  wasn't  even  specific  to 

10  him.    That's  a  very  common  way  of  organizing  things 

1 1  that  all  criminal  matters  go  through  the  deputy. 

12  Q      So  you're  not  aware  of  any  of  those  types 

13  of  comments  ~  or  contacts  above  your  level  either? 

14  A      Not  that  I  can  recall. 

1 5  Q      Did  you  or  anyone  from  your  office  have  any 

16  contacts  with  David  Hale  during  this  period  of  time? 

17  A      No. 

18  Q      Did  you  or  anyone  in  your  office  have  any 

19  contacts  with  Mr.  Coleman  during  this  period  of  time 

20  prior  to  November  3rd? 

21  A      Not  that  I  recall. 

22  Q      Do  you  have  any  knowledge  of  any  improper 
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handling  within  the  Department  of  Justice  of  any 
criminal  referral  relating  to  Madison  Guaranty 
Savings  &.  Loan? 

A      Absolutely  not. 

MR.  FISHER:    I  don't  have  any  further 
questions.    Thank  you. 

MR.  KRAVITZ:    Why  don't  we  take  like  two 
minutes.    I  think  that  will  make  this  more 
efficient. 

(Discussion  off  the  record.) 
BY  MR.  FISHER: 

Q      Actually,  I  have  one  more  question  that  I 
need  to  ask.   As  a  follow-up  to  something  you 
mentioned  before  about  Ms.  Erickson  being  made  part 
of  the  investigation  at  some  time,  when  did  you 
become  aware  of  that  and  what  her  role  was? 

A      I  think  approximately  at  the  time  that  she 
was  actually  assigned  that  role.    I  think  the 
decision  was  made  to  have  somebody  from  the  Bureau 
collect  the  information  and  that  they  identified  Jane 
Erickson  with  whom  we  had  worked  previously  on  a 

number  of  matters  and  knew  her  to  be  a  really  good 
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agent,  that  she  would  be  handling  that. 

Q      And  what  information  was  Ms.  Erickson 
trying  to  collect  at  that  period  of  time,  do  you 
recall?  Was  it  related  to  Mr.  Hale's  allegations? 

A      So  far  as  1  know,  it  was  firstly  to  contact 
the  field  office  and  find  out  what  the  Bureau  field 
office  knew  about  this  or  other  matters,  and  it  may 
also  have  extended  to  tracking  down  what  they  had 
done  previously  on  RTC-related  allegations.   I  just 
don't  remember.   I  just  know  she  was  the  point 
person.   As  I  recall,  she  was  going  to  travel  out 
there  and  get  on  top  of  it  that  way. 

Q      Was  her  role  related  to  the  allegations  of 
Mr.  Hale  relating  to  the  loans  and  Madison  and  the 
checks  going  to  Whitewater  Development  Corporation? 

A      I  don't  know  if  it  was  defined  that  way.    I 
thought  in  terms  of  timing,  that  that  sounds 
accurate,  but  I  just  don't  recall,  and  I  wouldn't 
know  the  specific  instructions  that  were  given  to  her 
by  her  supervisors,  by  the  way. 

1  have  one  other  thing  I  want  to  say.   To 
the  extent  that  I've  suggested  some  words  that  may  be 
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1  perceived  by  others  to  be  dissatisfaction  with  the 

2  proceedings  or  the  allocation  of  resources,  they're 

3  not  in  any  way  directed  at  the  people  who  have 

4  conducted  these  proceedings,  and  that  I  appreciate 

5  your  professionalism,  and  I  know  that  you  basically 

6  have  to  gather  certain  information.    Everybody  has 

7  been  quite  courteous  and  very  patient  with  respect  to 

8  everything  that's  been  involved.   Thanks. 

9  EXAMINATION 

10  BY  MR.  KRAVITZ: 

1 1  Q      Mr.  Gangloff,  I  want  to  start  by  going  back 

12  to  the  subject  of  the  preliminary  plea  negotiations 

13  or  discussions  that  you  had  become  aware  of  between 

14  Mr.  Coleman  and  the  United  States  Attorney's  office 

1 5  in  Little  Rock,  and  that  you  and  others  at  main 

16  Justice  were  considering  in  September  of  1993. 

1 7  And  I  want  to  read  to  you  one  answer  that 

18  you  gave  on  page  21  of  your  deposition  on 

19  September  29,  1995  in  front  of  the  House  and  ask  you 

20  a  question  about  what  you  meant.    1  don't  know  if  you 

21  want  to  look  at  it. 

22 A      I  haven't  had  a  copy  of  it  up  until  now, 
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1  but  I'm  looking  at  it  now. 

2  MR.  FISHER:    What  page? 

3  BY  MR.  KRAVITZ: 

4  Q      Page  21,  and  I'm  starting  at  line  15.    It's 

5  not  really  an  answer  to  a  question.   You're  just 

6  really  adding  something.    You  say  "and  the  thing  I 

7  was  going  to  make  a  note  on,  keep  in  focus  the 

8  usability  of  Hale  testimony  was  the  idea  that 

9  whatever  —  you  know,  whatever  kind  of  an  arrangement 

10  was  worked  out  with  Hale  would  be  worthless  if 

1 1  basically  any  case  that  resulted  was  nondocumentary 

12  and  relied  on  his  testimony  and  it  appeared  that  he 

13  walked  away  from,  you  know,  significant  criminal 

14  exposure  just  to  dump  uncorroborated  information. 

15  Can  you  tell  us  what  you  meant  when  you 

16  said  that  "any  case  that  was  based  on  information 

17  from  Hale  under  these  circumstances  would  be 

18  worthless"? 

19  A      Well,  the  first  thing  I  want  to  note  is  I 

20  wouldn't  characterize  this  as  being  in  the  course  of 

21  pleading  this  discussion  or  negotiations  because  I 

22  don't  think  Hale  had  proffered  enough  to  warrant  that 
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kind  of  consideration. 

But  one  of  the  things  that  we  were  talking 
about  here,  and  I'll  try  to  be  more  specific,  but  to 
me,  this  does  pretty  much  say  if  you're  going  to  make 
some  concession  to  a  defendant  in  exchange  for 
information  and  that  information  consists  exclusively 
of  testimony  which  is  uncorroborated,  obviously 
you've  always  got  to  be  concerned  with  the 
credibility  of  the  testimony,  not  only  as  a  practical 
matter  of  reality,  is  it  true,  but  also  with  respect 
to  whether  a  finder  of  fact  would  believe  that  the 
information  is  true. 

So  if  Hale  were  to  give  us  information,  and 
we  were  to  give  substantial  concessions  with  respect 
to  that  information  and  that  there  was  no  documentary 
corroboration  of  that  information,  basically,  Hale 
having  gotten  to  walk  or  get  some  consideration  in 
his  case  would  be  a  strong  factor  to  consider  by  any 
trier  of  fact  in  terms  of  determining  whether  to 
believe  his  testimony. 

So  if  on  the  one  hand,  he  says  the 

President  or  anybody  else  did  this,  this,  this  and 
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this,  take  my  word  for  it,  but  you  could  make  an 
argument  that  the  government  extracted  that  by  giving 
him  undeserved  rewards  or  things  that  really  weren't 
commensurate  with  the  information  that  he  had,  given 
the  general  nature  of  it,  it  would  be  what  1  say 
here,  dumping  on  uncorroborated  information.   That 
was  really  what  the  concern  was  with  regard  to  that. 

Q      So  in  this  regard,  if  Paula  Casey  had 
jumped  at  Mr.  Coleman's  overtures  and  either  given 
Mr.  Hale  immunity  in  return  for  this  unspecified 
information  or  perhaps  given  him  a  misdemeanor  plea, 
that  may  actually  have  resulted  in  a  weakening  of  any 
case  that  might  have  been  brought  against  the 
President;  is  that  right? 

A      That's  right,  but  it's  even  beyond  that,  to 
be  quite  frank,  and  this  goes  both  to  the  kind  of 
no-win  situation  that  you  have  in  these  kinds  of 
scenarios,  as  well  as  to  the  recusal  issue 
ultimately.   Because  if  the  manner  in  which 
information  was  gotten  from  Hale  was  one  in  which 
effective  evidence  was  not  developed  but  at  the  same 
time  Hale  was  effectively  off  the  hook,  then  what  you 
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1  have  is  a  suggestion  that  this  was  all  smoke  and 

2  mirrors  and  was,  in  fact,  intended  to  cut  a  benefit 

3  to  Hale. 

4  So  without  trying  to  judge  every  situation 

5  everywhere,  I  would  say  that  it  would  really  have 

6  been  irresponsible  at  that  point  to  go  to  Hale  and 

7  say  yes,  here's  your  blank  check,  basically  you  fill 

8  it  in  and  then  possibly  be  left  with  absolutely 

9  nothing  in  exchange,  which  as  I  say,  as  time  went  on, 

10  I  think  he  had  nothing  in  exchange. 

11  Q      So  you  think  that  Paula  Casey  and  others  in 

12  her  office  did  the  right  thing  in  September  1993  by 

13  not  acceding  to  Mr.  Coleman's  demands  on  behalf  of 

14  Mr.  Hale? 

15  A      If  I  had  been  there,  I  would  have  shared 

16  the  information  with  Washington  because  of  the 

17  appearance  issue. 

18  Q      But  putting  that  aside? 

19  A      Putting  that  aside,  do  I  think  there  was  a 

20  predicate  upon  which  someone  should  have  been  granted 

21  immunity  based  on  the  information  1  knew,  the  answer 

22  is  no.    Because  there  are  procedures  in  place  for 
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1  obtaining  a  proffer  from  a  defendant  under  which  they 

2  become,  in  a  sense,  nonbinding  on  the  defendant,  but 

3  at  least  the  government  knows  what  it's  getting. 

4  For  example,  it's  not  a  situation  where 

5  you're  saying  to  Hale,  trust  us,  give  us  everything 

6  you  know.    The  typical  way  of  proceeding  in  these 

7  situations  is  that  the  attorney  would  make  a  proffer 

8  of  information  and  if  that  proffer  were  acceptable  to 

9  the  government  for  certain  concessions,  those 

10  concessions  would  then  be  offered. 

1 1  If  the  defendant  felt  that  he  had  not  been 

12  properly  accommodated  by  the  government  or  the 

13  government  had  not  followed  through  on  its  part  of 

14  the  agreement,  then,  of  course,  the  fact  is  that  the 

15  defendant  himself  is  not  on  the  record  as  having  said 

16  any  of  this.    And  the  fact  in  this  situation  is  also 

17  that  it  would  involve  culpability  by  the  defendant  so 

1 8  the  defendant  would  have  preserved  his  own  Fifth 

19  Amendment  right  and  his  own  ability  not  to  recollect, 

20  et  cetera. 

21  So  there's  a  procedure  quite  well  known  and 

22  quite  routinely  used  to  relay  to  the  government 
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information  which  is  material,  and  here  that  was  not 
being  done.    The  information  was  not  being  done.   The 
information  was  not  coming. 

Q      You  said  a  moment  ago  that  the  predicate 
for  giving  Mr.  Hale  immunity  had  not  been  laid  by 
Mr.  Coleman.   Had  a  predicate  been  laid,  in  your 
opinion,  for  giving  Mr.  Hale  a  plea  offer  to  one  or 
more  misdemeanors? 

A      No.    There  was  no  predicate  in  my  mind  for 
any  concession. 

Q      Any  concession  whatsoever? 
A      Any  concession  whatsoever.   And  the  one 
concern  we  did  have,  though,  was  ultimately  --  and  I 
forget  how  it  developed  exactly  --  but  Coleman  would 
be  in  a  position  to  say  well,  my  offers  weren't 
fairly  received,  and  that's  one  of  the  reasons  we 
wanted  to  be  sure  he  had  the  avenue  coming  to  main 
Justice  because  just  as  I've  described  to  you  --  the 
problem  is  if  you  give  Hale  this  deal  and  he  walks 
away  and  doesn't  get  stuff,  doesn't  give  you  good 
evidence,  and  the  first  thing  you've  done  is  you've 
undermined  a  lot  of  investigative  steps  that  might  be 
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And  the  other  problem  that  you  have  is  if 
you  let  Hale  walk,  as  I  said,  it  looks  like  you've 
given  him  a  benefit.    If  on  the  other  hand,  you  don't 
give  Hale  the  benefit,  then  you  can  be  accused  of  not 
taking  the  information  because  you  don't  want  to  hear 
bad  news. 

But,  of  course,  that  analysis  misses  the 
point  that  if  you  do  that  and  say  we  don't  want  bad 
news,  then  what  you've  done  is  you've  forced  the 
defendant  to  go  to  trial  and  if  you  force  the 
defendant  to  go  to  trial,  he  has  a  public  forum.    So 
ultimately  that  analysis  thing  doesn't  hold  up,  that 
to  refuse  to  give  him  a  deal  because  in  the  short  run 
you  wouldn't  get  information,  that  somehow  that  would 
ultimately  protect  the  person  the  information  is 
about.    I  think  that's  --  I  don't  think  that  follows 
through  the  actual  process  in  a  realistic  way. 

Q      Just  so  the  record  is  complete  on  this,  let 
me  try  to  summarize  the  last  part  of  what  you  just 
said,  and  if  I  do  it  inaccurately,  just  let  me  know. 
But  I  think  what  you're  saying  is  some  have  or  may  in 
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1  the  future  make  the  allegation  that  Ms.  Casey  refused 

2  to  give  Mr.  Hale  a  deal,  and  thereby  kept  information 

3  from  her  office  that  she  otherwise  would  have  gotten 

4  from  Mr.  Hale  in  order  to  protect  the  President. 

5  And  I  think  what  you're  saying  is  really 

6  the  contrary  is  true,  because  by  not  giving  Mr.  Hale 

7  a  deal,  she  was  in  effect,  if  that  had  gone  on  that 

8  way,  would  have  forced  Mr.  Hale  to  go  to  trial  at  a 

9  public  format  which  Mr.  Hale  could  have  set  forth  his 

10  allegations  about  the  President. 

11  A      Right,  and  that's  also  -- 

12  Q      And  that  would  not  ~  obviously  that  would 

13  not  protect  the  President? 

14  A      And  that's  corroborated  by  the  fact  that 

15  ultimately,  his  attorney  does  make  contact  with  the 

16  press  seeking  to  gain  some  advantage  for  himself  by 

17  doing  that.    It  just  doesn't  make  too  much  sense  to 

18  me,  I  guess,  as  I  try  to  think  of  how  you  analyze 

19  this  situation  to  reach  a  nefarious  conclusion.   I 

20  guess  that's  the  problem  1  have  on  it. 

21  Q      In  other  words,  you  don't  see  any 

22  nefariousness  in  what  was  going  on  with  this? 
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1  A      No.    1  think  it  would  have  been 

2  irresponsible  ~  if  we  wanted  to  assume  the  worst, 

3  let's  say  I  don't  want  this  information.    I  don't 

4  want  to  know  what  it  is.    I  don't  want  it  to  come  to 

5  public  light,  et  cetera,  then  you  make  the  deal  with 

6  Hale,  and  you  give  him  something  good.    Then  you  have 

7  control  of  the  information,  and  he  has  no  incentive 

8  to  do  anything  with  it. 

9  So  you  could  take  it  like  this.    You  could 

10  indict  him  publicly,  destroy  anybody's  argument  that 

1 1  he  could  make  consensual  calls,  give  everybody  a  good 

12  opportunity  to  destroy  any  relevant  documents,  make  a 

13  big  splash  that  you  gave  him  this  concession  because 

14  he's  going  to  come  through  with  information.   He 

15  could  even  come  out  and  say  it's  going  to  be 

16  information  on  the  President.    By  doing  it,  you're 

17  making  sure  that  the  information  itself  is 

18  evaporating,  or  you  could  decide  to  do  it  quietly  and 

19  not  tell  anybody. 

20  But  the  worst  thing,  it  seems  to  me,  is  get 

21  the  guy  all  annoyed  and  you're  not  going  to  get  what 

22  you  asked  for  unless  you  actually  come  up  with 
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evidence  on  the  President.    We're  not  giving  you  a 
deal.   So  I  sort  of  get  lost  in  trying  to  follow  that 
through. 

Q      What's  your  understanding  of  how  strong  the 
case  against  Hale  himself  was? 

A      1  think  someplace  I  described  it  as  kind  of 
a  cookie  cutter  case.   I  didn't  recall  it  as  being  a 
difficult  case  with  respect  to  the  underlying  stuff 
on  him. 

Q      "Cookie  cutter  case"  meaning  easily  proved? 

A  Meaning  that  the  elements  were  there,  that 
if  they  took  him  to  trial,  they  would  win.  It  would 
be  in  his  interest  to  do  anything  he  could  to  get  the 
charges  reduced  prior  to  trial  because  it  wasn't  like 
he  thought  he  had  a  chance  he  was  going  to  go  to 
trial  and  walk  out. 

Q      What  was  the  magnitude  of  the  charges 
against  Hale? 

A      In  terms  of  numbers  and  stuff?    1  don't 
recall. 

Q      But  suffice  it  to  say,  there  were  serious 
felonies  from  which  a  misdemeanor  plea  or  an  immunity 
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agreement  would  have  been  a  substantial  reduction  in 
what  he  was  facing? 

A      My  understanding  is  it  would  be  a 
substantial  reduction.   On  the  other  hand,  if  anybody 
came  in  with  specific  information  on  a  cabinet  level 
official  or  the  President  of  the  United  States, 
you're  always  going  to  balance  and  Hale  was  —  is 
pretty  far  down  the  line,  and  the  nature  of  the 
offense  is  it's  not  threatening  the  public  safety. 
He's  not  in  a  position  to  repeat  the  stuff    His 
reputation  in  the  banking  community  is  already 
damaged,  et  cetera. 

So  I  could  understand  circumstances  under 
which  you  could  generously  accommodate  him  in 
exchange  for  certain  kinds  of  information  that  he 
might  have.    But  I  don't  see  any  indication  that  he 
actually  had  that  information. 

Q      Tell  us  —  I  mean,  I  know  you've  touched  on 
this  at  least  twice  now,  but  tell  us  exactly  what 
your  thought  process  is  for  saying  what  you  just 
said,  that  sitting  here  now  and  looking  back  on 
what's  transpired  over  the  last  two  years  since 
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1  September  1993,  that  it's  now  your  judgment  that 

2  Mr.  Hale  never  really  had  any  real  evidence  against 

3  him? 

4  A      I  don't  know  if  you've  had  access  to 

5  Mr.  Hale.    I  don't  know  what  --  I  didn't  check  his 

6  transcripts  to  see  what's  happened  in  the  various 

7  proceedings  involving  him,  et  cetera.   But  I  still 

8  don't  understand  --  still  don't  know  what  criminal 

9  allegation  he's  made  against  the  President.    I  still 

10  don't  know  an  articulatable  allegation  of  specific 

1 1  criminal  conduct  against  the  President  even  today. 

12  So  to  look  at  the  analysis  part  of  it,  it 

13  was  in  his  interest  before  he  was  indicted  to  share 

14  that  information  with  the  United  States  Attorneys 

15  office.    When  it  was  clear  they  were  not  going  to 

16  accommodate  unless  he  had  specific  information,  it 

17  was  in  his  interest  to  approach  main  Justice. 

18  Rather  than  do  that,  his  attorney  chose  to 

19  go  to  the  press,  essentially  destroying  his  viability 

20  and  many  investigative  aspects  of  the  case.   Despite 

21  the  fact  that  he  went  to  the  press  with  an  intention 

22  of  clearly  setting  himself  up  as  a  scapegoat  or  in 
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1  some  way  undermining  the  case  against  himself,  I 

2  don't  recall  having  seen  in  the  press  any  allegations 

3  of  specific  credibility  against  the  President  which 

4  had  Hale  as  a  source. 

5  And  then  you  have  him  actually  get 

6  indicted,  which  means  the  judgment  was  made  that 

7  whatever  he  had  wasn't  useful  enough  to  give  him  any 

8  better  a  deal  than  that.    He's  still  far  enough  down 

9  on  the  chain  of  things,  it's  not  like  you've  got  ~ 

10  again,  to  use  a  cabinet  level  official  as  an  example, 

1 1  it's  not  like  you  have  a  cabinet  level  official  where 

12  people  are  concerned  he  got  too  good  a  deal  for  the 

13  information. 

14  Everybody  perceives  this  as  the  situation 

15  if  Hale  had  actual  evidence  of  misconduct  by  the 

16  President  of  the  United  States,  nobody  would  complain 

17  if  Hale  had  nothing  happen  to  him  in  exchange  for 

18  that  information.    Everybody  wants  the  information. 

19  But  by  the  same  token,  you  can't  go  around 

20  giving  people  a  "just  take  my  word  for  it"  kind  of  an 

21  exchange  and  giving  people  concessions  when  they're 

22  not  producing  any  information.   And  I  don't  know  ~ 
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as  I  said,  I  don't  know  what  the  Independent  Counsel 
is  up  to  on  his  investigation,  but  I  would  be  quite 
stunned  to  learn  that  Hale  actually  ultimately  turns 
out  to  be  the  source  of  credible  proof  against  the 
President  of  any  criminal  activity. 

Q      Are  you  aware  that  Mr.  Hale  is  cooperating 
with  the  Independent  Counsel's  office? 

A      I'm  not  aware  of  the  extent  of  it. 

Q      Are  you  aware  that  he's  ~ 

A      I've  seen  reference  to  that,  but  again  — 

Q      Are  you  aware  that  the  Independent  Counsel 
has  issued  an  indictment  of  defendants,  including 
Governor  Tucker  ~ 

A      Yes,  I'm  aware  of  that. 

Q      ~  based  on  transactions  involving 
Mr.  Hale? 

A      And  I  don't  know  the  specifics  of  the  deal 
that  was  made,  but  in  a  sense,  taking  this  as  part  of 
an  analysis  where  you  say  okay.  Hale  is  giving  up  the 
information  that  he  had,  well,  clearly  the  instincts 
were  correct  that  you  don't  give  concessions  until 
you  get  the  information  and  that's  the  same  approach, 


as  I  understand  it,  that  the  Independent  Counsel 
took. 

Q      Does  the  fact  that  the  President  was  not 
part  of  the  indictment  that  we  were  just  talking 
about,  is  that  consistent  with  your  sense  that  ~ 

A      That  doesn't  mean  ~  the  fact  that  the 
President  or  any  individual  is  or  is  not  part  of  a 
specific  indictment  doesn't  mean  anything  to  me 
because  the  timing  of  an  indictment  and  the  type  of 
naming  particular  parties  and  the  ability  to  seal 
indictments,  all  of  those  things,  you  know,  I 
appreciate  that  in  some  respects  it  would  be  nice  if 
I  said  that  must  put  him  in  the  clear.   I  don't  put 
him  in  the  clear.   He's  still  out  there  and  if 
there's  evidence  against  him,  he  should  be 
prosecuted. 

All  I'm  doing  is  saying  in  the  specific 
context  of  the  information  that  came  from  Hale, 
certainly  back  at  this  time  and  even  to  this  day,  the 
things  that  he  did  were  not  consistent  with  actually 
having  credible  information.    He  did  not  pursue  the 
appropriate  avenues  of  presentation,  and  when  they 
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1  were  made  known  to  him,  he  did  not  make  the 

2  presentations  and  the  type  you've  just  described  to 

3  me  that's  based  largely  on  public  reports  indicates 

4  that  when  it's  all  over  with,  you  find  out  that  you 

5  get  all  the  information  that  the  putative  defendant 

6  has  uhimately,  not  by  believing  him  but  by  making 

7  him  produce  first.    That's  what  everyone  was  striving 

8  for  in  this  and  that's  how  the  U.S.  Attorney  came  up 

9  with  the  posture  they  took  in  the  case. 

10  Q      How  did  Mr.  Coleman's  going  to  the  press 

1 1  interfere  with  Mr.  Hale's  ability  to  provide 

12  assistance  to  the  government? 

13  A      Well,  in  the  ways  I  described  once  he  went 

14  to  the  press  and  the  matters  became  public,  Hale 

15  could  hardly  call  ~  for  example,  if  Hale  had  as  part 

16  of  his  claim  that  a  particular  individual  drove 

17  Clinton  to  a  certain  location  for  a  particular 

18  meeting  or  that  somebody  else  attended  that  meeting, 

19  once  the  matter  is  in  the  newspaper.  Hale  can  hardly 

20  pick  up  the  telephone  and  say  as  a  ruse  at  the 

21  government's  suggestion  hello,  so-and-so  there  may 

22  be,  something  coming  up  on  this,  so  don't  talk  about 
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1  it  or  do  you  remember  when  this  happened?  You  can't 

2  resurrect  that  stuff    You  can't  even  say  hey,  let's 

3  get  together  around  Jack's  house  and  meet  because 

4  there's  a  focus  on  this.    Now,  let's  get  our  story 

5  straight  kind  of  a  thing.    You  lose  a  lot  of  the 

6  ability  to  do  that. 

7  You  can  still  try  to  make  it  look  like  -  I 

8  guess  you're  trying  to  obstruct  an  investigation,  but 

9  once  the  investigation  has  become  public,  there's 

10  that  problem,  and  the  additional  problem  is  you  allow 

1 1  people  who  may  have  relevant  documents  not  only  to 

12  destroy  documents,  but  people  who  have  relevant 

13  information  to  get  together  with  others  and  arrange 

14  stories,  et  cetera. 

15  So  even  though  you've  taken  yourself 

16  effectively  out  of  the  use  of  loops  in  terms  of 

17  contacts,  you  put  the  other  people  who  are  allegedly 

18  involved  in  a  situation  where  now  they  know  something 

19  is  up  and  they  have  an  incentive  to  come  together. 

20  And  I  suppose  another  thing  that  comes  in  a 

21  case  like  this,  by  completely  airing  the  dirty 

22  laundry  in  terms  of  the  trouble  you're  in,  you've 
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1  heightened  the  fact  that  your  own  credibility  is 

2  really  contingent  on  the  fact  that  you're  getting 

3  something  from  the  government.   So  if  it  gets  written 

4  up  in  a  way,  that  makes  what  Hale  did  seem  really, 

5  really  bad.    It  makes  him  all  the  less  credible  when 

6  it  comes  time  for  him  to  see  that  stuff  disappearing 

7  in  terms  of  information. 

8  It  just  doesn't  make  any  sense.    Why  a 

9  defendant  would  --  people  do  things  for  their  own 

10  interests.    It's  as  simple  as  that,  and  why  in  this 

1 1  context  of  seeking  --  purportedly  seeking  a  plea 
agreement  with  the  government,  someone  would  go  out 
to  the  newspapers  just  doesn't  make  any  sense,  if 
they  actually  have  useful  information. 

Q      But  going  to  the  newspapers  or  going  to  the 
newspaper  as  Mr.  Coleman  apparently  did,  rendered  his 
offer  or  his  claim  of  having  made  an  offer  to  provide 
assistance  in  some  clandestine  way  through  Mr.  Hale 
essentially  worthless? 

A      I  would  say  that. 

Q      You  would  say  that? 

A      Yes. 
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Q      During  any  of  your  discussions  in 
Washington  in  the  fall  of  1993,  was  there  any 
discussion  about  Mr.  Coleman's  experience  as  a 
criminal  defense  lawyer? 

A      Only  that  there  may  have  been  some  surprise 
expressed  that  he  didn't  realize  he  could  come 
directly  to  Washington  and  maybe  a  comment  in  the 
nature  of  rolling  your  eyes,  well,  everything  we 
understand  is  not  consistent  with  his  going  to  the 
press.    If  what  we're  hearing  is  genuine  ~  and  we 
basically  try  to  assume  --  if  you  assume  that  people 
are  nondeceptive  and  acting  for  the  right  reasons  and 
then  you  look  at  their  actions,  typically,  it  kind  of 
jumps  off  the  page  when  they're  not. 

Instead  of  saying  he's  a  dope,  you  start 
out  saying  he's  smart.    If  you  start  out  he  doesn't 
know  what  he's  --  if  he's  lying  to  you,  he's  telling 
the  truth.    Let's  assume  that  he's  a  smart  guy  and 
he's  telling  the  truth  about  everything,  that  his 
client  actually  has  information  and  this  has  what's 
happened  next  and  this  has  happened  next.    How  do  we 
explain  this  next  part?   It  didn't  fit  in. 
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1  From  that  standpoint,  we  knew  that,  but  ~ 

2  sometimes  it's  just  ~  a  lot  of  times  you  think  the 

3  guy  is  in  over  his  head.   He  just  doesn't  understand 

4  what  the  process  is,  but  still  why  would  he  do  it 

5  this  way? 

6  Q      Put  another  way,  Mr.  Coleman  going  to  the 

7  press  as  he  did  appeared  to  be  inconsistent  with  his 

8  claims  first  that  his  client  had  information  or 

9  important  information  to  provide  and  second  that  his 

10  client  was  truly  interested  in  providing  that  in  a 

1 1  way  to  assist  the  government? 

12  A      Yeah,  I  would  say  that  especially  because 

13  it  wasn't  predicated  by  a  threat  to  go  to  the  press. 

14  That  wasn't  even  the  issue  that  was  involved.    It  was 

15  just  doing  it. 

16  Q      In  your  experience,  is  it  widely  known  by 

17  defense  attorneys  around  the  country  involved  in 

18  cases  like  this  or  any  white  collar  criminal  cases 

19  that  main  Justice  is  available  to  provide  an 

20  audience? 

21  A      I  don't  know.    1  don't  want  to  speak 

22  certainly  for  the  majority  of  criminal  defense 


142 


1  lawyers,  what  they  know  and  how  they  keep  themselves 

2  abreast  of  the  situations.    But  I  think  if  anybody 

3  went  so  far  as  to  make  a  contact  with  any  advisor 

4  from  the  Washington  white  collar  area,  that  they 

5  would  be  advised  that  the  threshold  for  getting  an 

6  audience  is  really  not  very  high.    And  if  you're 

7  talking  about  a  political  defendant  or  you're  talking 

8  about  information  with  respect  to  a  political  figure, 

9  it's  very  shocking  how  these  -- 

10  Q      Happens  routinely? 

1 1  A      Frequently.   People  get  audiences  —  people 

12  get  audiences  up  through  the  Deputy  Attorney  General 

13  and  even  the  Attorney  General's  level  at  times  when 

14  there's  really  an  issue.    They  make  it  sort  of  a 

15  distinction  as  to  what's  a  policy  issue  and  what's  a 

16  factual  issue  and  those  kinds  of  things. 

17  Generally,  it's  very  easy  to  get  on  board 

18  with  Washington. 

19  Q      I  want  to  focus  just  for  a  few  minutes  on 

20  the  recusal  issue  relating  to  Paula  Casey.   At  one 

21  point  —  and  I'm  paraphrasing,  I  apologize  if  I'm 

22  doing  it  less  accurately  than  I  might  ~  1  think  at 
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one  point  where  you  were  talking,  as  you  have  on 
several  occasions,  whatever  Ms.  Casey  did  would  be 
potentially  subject  to  criticism,  whatever  she  did  on 
the  case.   If  she  didn't  recuse  herself  would 
ultimately  be  subject  to  criticism.   1  think  you  said 
that  in  the  final  analysis,  the  point  was  that  she 
was  out  of  the  case  at  the  right  time. 

Do  you  remember  saying  something  along 
those  lines? 

A      Well,  I  think  --  regardless  of  whether  I 
remember  saying,  I  think  she  was  out  of  the  case  at 
the  time. 

Q      Do  you  have  any  concern  that  Ms.  Casey  took 
any  action  relating  to  the  Hale  prosecution  before 
her  recusal  that  she  should  not  have  taken? 

A      Firstly,  I'm  not  aware  of  any  specific 
actions  that  she  took  concerning  the  Hale 
prosecution.   And  secondly,  regardless  of  my  opinion 
as  to  whether  we  should  have  known  about  it  a  little 
earlier  or  not,  the  fact  is  I  don't  think  any  step 
that  occurred  prior  to  the  recusal  had  a  negative 

impact  on  the  ability  of  the  department  to 
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investigate  the  case  with  the  possible  exception  of 
making  the  press  aware  of  it,  but  that  was  something 
that  was  fully  within  the  control  of  the  defendant. 

Q      Sorry  to  be  jumping  around.   Actually,  just 
a  couple  more  questions  about  the  Hale  prosecution 
itself.    You've  already  told  us  that  you  think  the 
elements  were  approvable  and  had  the  case  gone  to 
trial,  the  prosecution  would  have  won.    Do  you  have  a 
sense  as  to  how  long  a  trial  that  would  have  been, 
how  many  witnesses  it  would  have  involved? 

A      1  don't. 

Q      Do  you  have  a  sense  as  at  the  whether  there 
were  any  complex  legal  issues  involved  in  that  case? 

A      No,  I  don't. 

Q      I  want  to  finally  direct  your  attention  to 
the  September  20th,  1993  meeting  that  you  testified 
about  previously.    You  testified  that  Irv  Nathan 
reported  to  the  others  present  that  he  had  gotten 
some  information  from  someone  who  he  didn't  want  to 
identify  initially.    And  I  think  you  ultimately  ~ 
you  told  us  that  Mr.  Nathan  ultimately  identified  his 
source  as  a  New  York  Times  reporter? 


1254 

145 

1  A      I  think  that's  right. 

2  Q      Was  that  Jeff  Gerth? 

3  A      I  don't  specifically  ~  1  just  don't 

4  specifically  recall.   That  could  have  been  the  name. 

5  Q      What  exactly  did  Mr.  Nathan  say  about  his 

6  desires  not  to  disclose  the  identity  of  the  New  York 

7  Times  reporter? 

8  A      Not  much.   I  think  he  basically  said  that 

9  he  had  some  information  about  Hale's  going  public  on 

10  this  and  somebody  may  have  said  who  told  you,  and  he 

1 1  probably  said  I'd  rather  not  say  if  I  don't  have  to, 

12  and  we  probably  said  what's  the  information  and  you 

13  probably  do  have  to,  and  he  told  us  the  information, 

14  and  I  think  Keeney  probably  said  well,  you  have  to, 

15  and  maybe  he  said  can  I  tell  the  guy  first  or 

16  something  like  that.    It  was  no  --  there  wasn't  like 

17  there  was  resistance  from  Irv  on  that. 

1 8  Q      Why  was  it  that  Mr.  Nathan  had  to  identify 

19  his  source? 

20  A      I  don't  remember  the  specific  reason  at 

21  this  point. 

22 Q      Can  you  think,  just  analyzing  it  now  — 
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1  A      I  mean,  you  know,  if  we  had  to  follow  up 

2  with  respect  to  the  allegations,  what  was  happening, 

3  we  couldn't  get  a  proffer  from  Hale,  and  essentially, 

4  what  we  were  being  led  to  believe  was  that  a  thing  in 

5  the  nature  of  a  proffer  had  been  relayed  to  a  member 

6  of  the  press. 

7  So  if  that  person  had  the  information  and 

8  it  was  evidence  against  the  President,  for  example, 

9  then  we  wanted  to  know  who  was  the  best  source  of 

10  that  information.    It  wouldn't  be  Irv  at  that  point. 

1 1  The  best  source  of  information  we  would  have  would  be 

12  the  reporter  at  that  point. 

13  Q      Now,  you  indicated  that  Irv  may  have  said 

14  or  asked  well,  can  I  tell  the  reporter  first  before  1 

15  tell  you  who  it  is.    Did  he  say  why  he  wanted  to  do 

16  that? 

17  A      The  only  reason  I'm  saying  is  he  may  have 

18  wanted  to  say  that  —  in  my  experience,  generally, 

19  when  somebody  is  going  to  give  you  a  confidential 

20  source,  somebody  doesn't  get  identified  out  of  the 

21  blue  as  a  source.    Particularly  as  a  courtesy,  if  you 

22  hope  the  person  is  going  to  provide  information  to 
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1  you  in  the  future,  you  want  to  be  able  to  do  that  and 

2  facilitate  it  as  well  if  you  can  saying  do  you  want 

3  to  come  in  to  talk  about  it  or  what. 

4  Q      I'm  going  to  show  you  another  copy  of,  I 

5  think,  the  same  document  that  you  looked  at  before, 

6  but  these  are  your  ~  I  think  you've  identified 

7  these.   This  is  a  notebook  or  part  of  the  notebook 

8  that  contains  notes  of  yours  from  September  20, 

9  1993. 

10  A      Yes,  this  looks  like  the  same  thing  I 

1 1  looked  at  earlier,  only  a  different  copy  of  it. 

12  Q      Right.    And  on  each  page,  it  says  C2 

13  instead  of  CI,  but  that's  something  done  internally 

14  at  the  Senate,  and  I  think  that's  probably  the  only 

15  difference  between  this  copy  and  what  you've  seen 

16  previously. 

17  A      Okay. 

18  Q      Could  you  turn  to  page  007739,  and  maybe  if 

19  you  could  ~  this  is  a  page  actually  you  were  not 

20  asked  to  look  at  previously  today.    If  you  could 

21  maybe  just  read  through  for  us  what  the  notes  say  and 

22  maybe  as  you  go  along  interpret  them  for  us,  that 
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1  would  be  great. 

2  A      I'll  try. 

3  Q      And  if  this  actually  starts  on  the  previous 

4  page,  I  wasn't  able  to  tell  that,  but  if  you  think  it 

5  does  for  context  — 

6  A      I  should  give  this  little  caveat.   I 

7  probably  could  have  said  it  earlier.   I  know  I  told 

8  the  Independent  Counsel  and  I  told  the  House.   I 

9  forgot  to  tell  you. 

10  Generally,  when  I  do  these  notes,  they're 

1 1  putting  something  into  my  mind  or  telling  me 

12  something  that  I've  got  to  follow  up  on  very  quickly 

13  so  they  have  a  very  short  shelf  life.   This  writing, 

14  which  maybe  doesn't  come  out  in  the  transcript  here, 

15  is  incredibly  difficult  to  read,  although  it's  some 

16  of  my  best. 

17  Q      1  think  we  can  stipulate  that  it's 

18  difficult  to  read. 

19  A      But  the  reason  for  that  is  I'm  not  writing 

20  journals.    I'm  just  making  quick  notes  and  moving 

21  on.    So  I  don't  usually  have  the  ability  to  read  this 

22  stuff  after  a  relatively  short  period  of  time.   But 
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1  having  said  that,  I'm  going  to  try  to  read  this,  and 

2  I'll  try  to  read  the  abbreviations  in  as  real  words. 

3  "Madison  Guaranty"  — 

4  MR.  SGRO:    For  the  record,  he's  starting  on 

5  7738. 

6  THE  WITNESS:    I'm  starting  at  the  bottom  of 

7  7738.    "Madison  Guaranty  S&L  in  Little  Rock  made 

8  loans  to  Clinton/Tucker  Whitewater  realty.   By '86 

9  loans  unpaid.    The  auditors  would  have  seen  loans  ~ 

10  Madison  loan"  --  well,  maybe  I  should  tell  you  what 

1 1  this  is  meaning,  however  you  want  to  do  it. 

12  BY  MR.  KRAVITZ: 

13  Q      I  think  the  best  thing  to  do  is  first  to 

14  say  what  it  says  and  then  to  tell  us  what  it  means. 

15  A      "Loans  impair"  ~ 

16  Q      This  is  what  it  says? 

17  A      Right.    "Audits  would  have  seen  loans. 

18  Madison  loans  in  Provident  e.g.,  large  loans  on 

19  undeveloped  land.   Pressure  to  shore  up  Hale  for 

20  Madison  audit.   Clinton  called  Hale's  brother  to  urge 

21  use  of  SBIC  funds.    There  was  a  meeting.   Jim 

22  McDougal"  --  looks  like  it  maybe  says  "ally,"  and 
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1  that's  how  they  refreshed  my  recollection  on  that  at 

2  the  House  deposition,  but  "ally  of  Tucker/Clinton," 

3  and  then  it  looks  like  it  says  ~  looks  like  it  says 

4  "Fulbright"  —  1  don't  know  what  that  next  word  is. 

5  I'm  sure  I  would  know  it  if  somebody  else  told  it  to 

6  me.    "Connection,"  maybe  that's  what  it  says, 

7  "Fulbright  connection."   And  then  "JM"  with  an 

8  arrow,  "charged  and  acquitted  re:  S&L  matter."   And 

9  there's  a  little  arrow,  and  it  says  "McDougal  (also 

10  beneficiary  of  Madison)  called  Hale  for  meeting  with 

1 1  McD  office.    "Hale  drives  to  office"  --  or  "Hale 

12  driven  to  office  by  local  sheriff.    Clinton/McDougal 

13  present.   Urged  funds  for  S&L  from  Hale."   That  makes 

14  sense  to  me.    I  mean  ~ 

15  Q      Was  this  information  that  you've  just  been 

16  reading  from  your  notes,  was  this  information  that 

17  Mr.  Nathan  told  those  assembled  at  this  meeting  on 

18  September  20th  that  he  had  learned  from  The  New  York 

19  Times  reporter? 

20  A      I'm  not  sure,  but  it  certainly  could  have 

21  been.   Yeah,  I  think  that's  what  this  is.    This  is 

22  the  first  time  I  recall  having  remembered  that,  but  I 
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think  this  is  information  coming  from  Irv  Nathan,  and 
this  is  what  he  had  learned  from  the  reporter,  and 
this  would  also  show  why  it  was  important  to  know  his 
actual  source  because  it  was  quite  detailed. 
(Discussion  off  the  record.) 
BY  MR.  KRAVITZ: 

Q      Actually,  I  think  your  recollection  has 
been  accurately  refreshed,  but  let  me,  just  so  you're 
more  sure  of  it,  let  me  show  you  another  document 
which  is  marked  005169  through  005171,  September  21, 
1993  memo  from  John  Keeney  to  the  director  of  the 
FBI,  subject  "David  Hale  dba  Capital  Management 
Services,  Inc."   I  don't  know  if  you've  ever  seen 
this.    Why  don't  you  take  a  few  moments  to  read  it 
and  tell  us  if  that  helps  refresh  your  memory  as  to 
where  the  information  in  your  notes  came  from. 
(Witness  reviewed  document.) 

A      Okay.    1  just  skimmed  this  and  the 
reference  to  "department  official,"  I  take  it,  is  to 
Irv  Nathan,  and  whether  Irv  gave  us  Gerth  or  whether 
I  remember  Gerth  because  he's  mentioned  in  this  and 

he  was  directly  identified  by  the  assistant  in 
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Arkansas  as  having  contacted  the  assistant,  I  don't 
know.    But  this  is  certainly  consistent  with  my 
memory,  although  I  don't  recall  ever  having  seen  it 
before,  and  ordinarily,  I  wouldn't  have,  given  that 
it's  a  communication  from  Keeney  to  the  director  of 
the  FBI. 

Q      Is  it  accurate  to  say,  then,  that  the  New 
York  Times  reporter,  Gerth,  at  least  as  of 
September  20,  1993,  had  provided  many  more  specifics 
as  to  Hale's  supposed  allegations  against  the 
President  than  Hale's  lawyer  had  to  the  government? 

A      Well,  I  think  that  that's  true,  just  based 
on  this  teletype  that  came  in  from  the  U.S. 
Attorney's  office,  and  if  we  make  the  additional 
assumption  that  he  was  Irv  Nathan's  source,  I  think 
that's  definitely  true.   And  I  also  want  to  say  I  saw 
in  there  the  reference  to  the  fact  of  seizure  of  some 
records  and  the  possible  fabrication  of  a  record  by 
Hale. 

In  answer  to  an  earlier  question,  we  had 
talked  about  that  and  in  fact,  it's  on  page  007740, 
and  I  didn't  know  whether  that  was  speculation  or 
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1  what  it  was,  but  now  taking  the  memo  you  just  showed 

2  me  together  with  my  notes  and  knowing  what  was 

3  happening  at  this  meeting,  that's  what  my  notes  are 

4  reflecting  as  well,  that  same  scenario,  that  there 

5  was  a  document  there  that  the  attorney  is  now 

6  claiming  is  missing. 

7  Q      Was  it  your  sense  that  Coleman  was  trying 

8  to  negotiate  with  the  government  by  using  the  press? 

9  A      I'm  sure  he  had  some  intention  in 

10  contacting  the  press  that  was  consistent  with  his 

1 1  client's  interest. 

12  Q      You  just  couldn't  figure  it  out? 

13  A      Yeah.    1  don't  know  what  it  was,  and  even 

14  to  the  extent  in  that  memo  that  you  just  showed  me, 

15  there's  a  reference  to  his  having  been  offered  a 

16  felony  three,  that's  sort  of  a  no-win/no-lose 

17  situation  from  the  government's  standpoint.   Maybe  he 

18  has  the  information  in  a  follow  through,  maybe  not. 

19  You've  got  the  felony,  and  even  without  information 

20  coming  from  a  defendant,  that  wouldn't  be  an  unusual 

21  plea  agreement  in  that  kind  of  a  case.   So  for  the 

22  government  to  say  we'll  agree  to  give  you  one  felony, 
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1  that's  not  really  saying  anything. 

2  MR.  KRAVITZ:    1  think  that's  all  1  have. 

3  Thanks. 

4  MR.  FISHER:    I  just  have  a  few 

5  clarification  questions. 

6  EXAMINATION 

7  BY  MR.  FISHER: 

8  0      Just  to  make  it  clear,  whatever  information 

9  you  were  working  on  at  this  time  period  of  what 

10  evidence  Mr.  Hale  may  or  may  not  have  had  or  may  not 

1 1  have  been  willing  to  offer,  that  was  information  you 

12  had  based  on  what  the  Eastern  District  of  Arkansas 

13  U.S.  Attorney's  office  was  telling  you  or  the 

14  Department  of  Justice;  is  that  correct? 

15  A      Well,  it's  clear  that  Irv  Nathan  was 

16  providing  some  information  as  well  which  was  not 

17  coming  from  the  U.S.  Attorney's  office.   So  to  the 

18  extent  that  in  our  previous  questioning  1  suggested 

19  that  the  information  was  coming  from  the  U.S. 

20  Attorney's  office  because  I  didn't  think  it  was 

21  coming  from  Coleman,  indeed  there  is  another  source 

22  which  was  providing  information. 
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So  I  would  guess  that  it  was  coming  from 
the  U.S.  Attorney's  office  with  respect  to 
procedure/process  kind  of  stuff  for  the  most  part, 
but  I  don't  really  have  a  way  in  my  mind  to 
distinguish  what  was  coming  either  from  the  press  via 
Irv  or  from  the  press  via  the  U.S.  Attorney's  office 
or  from  the  U.S.  Attorney's  office  as  original,  if 
you  sort  of  get  what  I'm  saying,  because  the  guy  from 
the  U.S.  Attorney's  office  was  saying  that  Gerth  was 
giving  him  information  about  things  that  Hale  was 
saying,  and  that  he  was  giving  us  that  information  as 
well.   So  there's  at  least  three  avenues  of 
information  now. 

Q      But  what  I  was  trying  to  elicit  is  what 
information  you  had  regarding  what  Mr.  Coleman  or 
Mr.  Hale  had  been  willing  in  the  form  of  evidence  to 
offer  to  the  U.S.  Attorney's  office  in  Little  Rock  in 
exchange  ~  you  were  relying  on  what  they  were 
telling  you  about  that? 

A      Oh,  yes,  1  understand  your  question.    We 
were  relying  on  the  United  States  Attorney's  office 
to  describe  the  relationship  with  Coleman  insofar  as 
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Coleman,  in  fact,  didn't  have  any  relationship  with 
main  Justice  at  that  point.    We  were  encouraging  them 
to  have  one. 

But  at  the  same  time,  it  may  very  well  be 
because  I  didn't  read  this  memo  concerning  the 
contact  by  the  reporter  to  Irv  Nathan  carefully 
enough,  and  I  don't  recall  specifically  enough.   The 
reporter  may  have  paraphrased  to  Irv  Nathan  something 
about  the  negotiation  process  and  Irv  Nathan  may  have 
repeated  that  as  well. 

Q      You  had  made  a  statement  about  the 
government's  case  against  Mr.  Hale  at  that  time.   Is 
it  your  understanding  that  the  allegations  that  he 
was  later  indicted  for  were  unrelated  to  the 
allegations  he  was  making  that  was  the  subject  of  the 
September  20  meeting  with  regard  to  Governor  Tucker? 

A      That's  my  general  understanding,  but  I 
don't  have  a  specific  predicate  for  it. 

Q      And  when  you  were  describing  the  case 
against  Mr.  Hale  in  saying  that  it  was  your 
understanding  that  the  elements  were  there  and  they 
would  win  at  trial,  what  was  the  basis  for  your 
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1  knowledge  of  making  that  statement  about  Mr.  Hale's 

2  case  --  or  the  government's  case  against  Mr.  Hale? 

3  A      That  was  a  general  impression.    I  don't 

4  remember  discussing  any  defects  in  the  case.  And 

5  defects  in  the  case  would  have  been  something  you 

6  would  look  to  in  determining  what  an  appropriate 

7  disposition  and  plea  agreement  would  be.    So  I  just 

8  don't  remember  anybody  coming  up  with  anything  that 

9  would  have  been  difficult  proof  problems. 

10  And  the  other  thing  1  should  clarify,  when 

1 1  you  say  not  "related  to,"  by  some  way  of  thinking,  I 

12  don't  know  what's  not  related  to  Whitewater  or  ~  I 

13  don't  know  what  you  mean  by  "related  to,"  but  my 

14  general  understanding  is  that  the  charges  themselves 

15  were  not  predicated  on  the  same  activity. 

16  Q      Thanks  for  clarifying.   That  is  what  I  was 

17  getting  at.   But  as  far  as  the  strength  of  the 

18  government's  case  against  Mr.  Hale,  you  didn't  review 

19  the  case  file  or  go  over  it  in  detail? 

20  A      No.    I  don't  recall  any  serious  concerns 

21  with  respect  to  the  underlying  case.   That  was  a 

22  fairly  routine  case,  and  to  characterize  it  as  in  the 
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1  course  of  what  otherwise  was  a  very  routine  matter, 

2  the  putative  defendant  came  up  with  purported 

3  information  that  would  implicate  a  political  figure, 

4  and  that's  what  changed  it  from  being  a  routine  case. 

5  Q      I  guess  I  don't  understand  what  you  mean  by 

6  "routine  case." 

7  A      How  many  cases  where  somebody  defrauds  the 

8  SBIC  Washington  review  results  in  Congressional 

9  hearings,  not  the  routine  ones. 

10  Q      1  guess  what  I  was  trying  to  elicit  is 

1 1  whether  you  did  a  review  to  understand  the  strength 

12  of  the  case  -- 

13  A      I  don't  recall  having  done  that.    It  may 

14  have  been  done  in  the  frauds  section,  but  the 

15  relevance  of  the  strength  of  the  case,  there's  really 

16  not  much  relevance  to  it. 

17  Q      I  was  just  wondering  what — 

18  A      From  my  standpoint  at  that  point.    But  I 

19  think  it  would  have  come  up  in  the  sense  that  if  we 

20  said  this  is  a  lousy  case,  ordinarily  they  would 

21  knock  them  down  to  misdemeanors  anyway  to  get  the 

22  plea.   You  wouldn't  say  normally  we  make 
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misdemeanors,  let's  not  do  it  for  this  one.    We  said 
hey,  we  worked  on  this.    It's  part  of  an  overall 
investigative  strategy.    It's  ready  for  trial.    It's 
ready  for  indictment. 

And  I  do  recall  a  conversation  along  the 
lines  of  we  don't  want  to  derail  this.    We  don't  want 
to  necessarily  interfere  with  the  United  States 
Attorney's  office.   If  the  two  things  can  be 
separated,  we  allow  one  to  proceed  while  we  pursue 
the  other.    Let's  do  that. 

It's  with  reference  to  that  area  that  I 
mentioned  that  the  fraud  involvement  with  respect  to 
actually  going  out  to  handle  the  Hale  case,  as  I 
recall,  that  had  evolved  more  slowly  because  we  were 
reluctant  to  do  that  if  we  didn't  have  to. 

Q      The  evidence  was  being  developed  out  in  the 
Eastern  District  of  Arkansas  ~ 

A      Yes. 

Q      ~  to  present  the  indictment  which  they  did 
present  on  September  23rd? 

A      Right. 

Q      And  main  Justice  didn't  have  a  part  in 
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presenting  that  indictment? 

A      Not  that  I'm  aware.   They  may  have  gotten 
guidance  from  fraud  on  the  technical  aspects  or 
something.   Not  that  I'm  -- 

Q      The  relative  strength  as  far  as  main 
Justice  knew,  was  based  on  information  they  were 
getting  from  the  Eastern  District  of  Arkansas? 

8  A      So  far  as  I  know,  correct,  but  I  assume  the 

9  FBI  was  involved  in  the  investigation. 

10  Q      Sure. 

1 1  A      And  they  got  involved  so  if  they  had  come 
back  and  said  -  I  mean,  we  deal  frequently  with  the 
Bureau  in  formal  and  informal  ways  and  if  Jerry 
McDowell,  in  reaching  out  to  Dorch  and  Jane  Erickson, 
said  this  case,  there's  nothing  to  it  or  the  case  is 
really  faulty  or  the  case  was  messed  up  for  this 
reason  or  that  reason,  it  would  have  been 
communicated. 

So  my  recollection  is  the  information  was 
coming  but  information  to  the  contrary,  sort  of  like 
saying  yeah,  we  only  saw  green  lights,  it  wasn't 
because  the  red  light  wasn't  working.    It's  because 
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1  they  were  all  green  lights.    I  don't  recall  it  having 

2  been  identified  as  having  defects  in  it,  and  1  don't 

3  recall  extensive  discussion  on  that. 

4  But  I  think  in  the  normal  process,  if  h 

5  had  serious  defects,  they  would  have  been  identified, 

6  if  not  by  the  United  States  Attorneys  office,  then  by 

7  the  FBI  and  then  subsequently  by  the  frauds  section 

8  when  they  stepped  into  it,  and  then  ultimately  by  the 

9  Independent  Counsel,  I  suppose. 

10  Q      Would  allegations  against  a  governor  of  a 

1 1  state  normally  or  in  the  general  course  come  to  main 

12  Justice? 

13  A      They  would  —  first,  they'd  have  to  be 

14  federal  criminal  allegations. 

15  Q      What  1  mean  was,  if  there  were  federal 

16  allegations  and  it  went  to  the  U.S.  Attorney's  office 

17  in  the  field  of  that  state  ~ 

18  A      Most  field  Attorney's  offices  would  handle 

19  that  directly. 

20  Q      They  would? 

21  A      They  would.    And  sometimes  they  would  seek 

22  some  assistance  from  main  Justice.   Their  policies 
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1  change  at  different  times,  but  there  are  certain 

2  statutes  if  you  charge  a  violation  of  the  Hobbes  Act 

3  during  this  period  of  time,  you  would  have  to  get  -- 

4  I'm  going  to  give  you  the  shorthand  for  this. 

5  But  if  you  charge  a  violation  of  Hobbes  Act 

6  under  the  official  rights  prong  of  it,  you  would  need 

7  departmental  approval  through  the  public  integrity 

8  section  in  order  to  indict  that  case,  and  if  you  do 

9  certain  things  with  respect  to  RICO  organized  crime 

10  you  have  to  get  certain  approvals  within  the 

1 1  department. 

12  But  generally,  when  you're  talking  about  a 

13  governor  and  it's  a  sitting  governor,  there  are  lots 

14  of  different  arrangements  and  it's  not  uncommon  to 

15  have  somebody,  for  example,  from  the  public  integrity 

16  section  --  John  Campbell,  who's  at  the  U.S. 

17  Attorneys,  did  it  with  the  prosecution  of  Arch  Moore 

18  to  be  assigned  to  work  on  that  case,  same  thing  with 

19  state  legislators,  but  it  wouldn't  happen  in  the 

20  Southern  District  of  New  York,  for  example.   The  more 

21  sophisticated  the  office,  the  more  complete  the 

22  office  is,  the  more  experienced  they  are,  there  are 
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1  plain  practical  things. 

2  There  are  some  districts  where  nobody  can 

3  remember  having  done  a  public  corruption  case  in  40 

4  years.  Not  that  they  don't  have  any  public 

5  corruption,  but  it  means  that  there's  at  least  not 

6  experience  in  the  area  so  those  kind  of  offices  are 

7  more  likely  to  reach  in. 

8  Q      Reach  in  —  out  to  main  Justice? 
A      To  main  Justice.    If  you  go  to  the  District 

of  Columbia,  you'll  see  that  Eric  Holder  used  to  be 
in  our  office,  Marshall  used  to  be  in  other  office, 
and  John  Campbell  used  to  be  in  our  office.   There's 
not  a  whole  lot  to  tell  them  about  a  particular 
case.   It  deals  a  lot  with  personalities  and 
resources  that  are  available. 

Q      Just  to  make  it  clear,  Mr.  Gangloff,  when 
you  testified  earlier  that  it  was  your  view  ~  and 
please  tell  me  if  I'm  mischaracterizing  —  that 
obviously  Mr.  Hale's  information  wasn't  adequate 
because  he  did  get  indicted  — 

A      I'm  judging  -- 

Q      —  that  is  again  based  on  what  your 
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1  information  was  at  that  time,  which  was  September 

2  23rd? 

3  A      No,  it's  not. 

4  Q      Explain  it  to  me  what  the  basis  for  that 

5  opinion  is. 

6  A      I  don't  know  what  you  mean  exactly, 

7  inadequate  for  what?   What  I'm  focusing  on  is  a  time 

8  period  where  the  United  States  Attorney  had 
essentially  rejected  a  generous  plea  accommodation  to 
Hale,  and  that  would  be  the  time  when  we  first  became 
aware  of  what  was  going  on.    In  addition  to  what  I 
knew  then,  which  was  coming  first  we  decided  mostly 
from  the  U.S.  Attorney's  office,  possibly  from  the 
Times  from  Gerth  via  the  U.S.  Attorney's  office  and 
certainly  some  also  from  Irv  Nathan  from  his  reporter 
contact. 

Those  are  the  things  that  I  knew  then,  and 
they  led  me  to  conclude  at  the  time  that  —  although 
they  were  developing,  so  it's  hard  to  know  exactly 
what  was  happening  at  a  particular  time.   The  fact  is 
when  we  first  saw  this,  it  didn't  reach  the  correct 
threshold.   And  what  I'm  saying  is  subsequent  events 
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1  have  strengthened  my  opinion  in  that  regard  because  I 

2  haven't  read  the  article  in  The  New  York  Times  where 

3  Hale  spills  it  all  and  makes  a  case  against  the 

4  President,  and  I  haven't  seen  that  any  place,  and  1 

5  haven't  seen,  in  the  context  of  his  trying  to  get  a 

6  good  deal,  evidence  that's  come  out  with  respect  to 

7  the  President. 

8  Maybe  the  Independent  Counsel  has  gotten 

9  such  information  from  him.    But  again,  I  look  at  that 

10  and  say  well,  that  supports  the  decision  that  we  made 

1 1  because  he  got  it  not  by  saying  ~  1  assume,  not  by 

12  saying  tell  us  what  you  want  later,  but  we'll  give 

13  you  a  deal  now,  but  by  saying  listen,  you  tell  us  now 

14  what  you've  got  and  here's  what  we'll  do  with  you.    I 

15  don't  have  any  reason  in  retrospect  to  question  the 

16  decision. 

17  To  put  it  the  other  way,  you  know,  if  the 

18  next  week  we  had  read  in  the  Times  a  very  detailed 

19  report  full  of  documentary  or  purported  documentary 

20  evidence  on  the  President,  then  I  would  have  taken 

21  pause.   But  1  still  would  have  said,  hmm,  1  didn't 

22  know  that  last  week  when  1  made  the  decision. 
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1  So  when  that  decision  was  made,  based  on 

2  all  the  information  that  we  had,  it  was  a  sound 

3  decision  and  I'm  not  aware  of  any  facts  that 

4  developed  since  then  that  would  cause  me  to  change  my 

5  opinion  on  that. 

6  Q      Did  you  ever  have  any  involvement  with  the 

7  investigation  regarding  the  case  against  Hale  or  the 

8  allegations  that  Mr.  Hale  was  making  at  the  time 

9  subsequent  to  November  of  1993? 

10  A      Well,  at  some  period  of  time  around  in  that 

1 1  time,  whenever  the  frauds  section  sent  three 

12  full-time  attorneys  down,  they  pretty  much  assumed 

13  responsibility,  and  there  was  some  discussion  about 

14  sending  a  public  integrity  person,  but  there  wasn't  a 

15  predicate  for  that  at  that  time.    There  were  no 

16  public  officials  within  the  ambit  of  who  we  deal  with 

17  it  and  Jerry  McDowell  is  very  experienced  in  that 

18  area,  so  he  could  tell  us. 

19  1  did  mention  that  there  came  a  time  where 

20  I  was  involved  in  helping  to  draft  the  scope  of 

21  authority  for  regulatory  Independent  Counsel.    But 

22  aside  from  that,  in  terms  of  day-to-day  investigative 
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type  stuff,  I  may  have  been  copies  on  some  urgents  or 
something,  but  we  didn't  have  a  public  integrity 
person  there.   We  were  still  waiting  to  see  some 
specific  credible  information  indicating  that  a 
federal  official  was  actually  involved  in  criminal 
misconduct. 

Q      And  you  haven't  been  involved  in  the 
investigation  that's  being  conducted  by  the 
Independent  Counsel's  office? 

A      Only  as  a  witness. 

Q      So  you  have  actually  no  idea  as  do  any  of 
us,  other  than  what's  reported  in  the  press  about 
what  that  investigation  is  entailing  or  what 
allegations  are  going  to  come  out  of  it  because  it's 
still  continuing? 

A      I  have  a  broader  idea  because  when 
increases  to  jurisdiction  are  discussed,  certain 
issues  or  spin-off  cases  are  involved.    Sometimes  I'm 
involved  in  those,  but  none  of  the  information  that  I 
have  affects  the  fact  that  I  don't  have  an  intimate 
knowledge  of  what  Hale  is  or  isn't  doing  or  what 
information  he's  got  or  whether  the  Independent 
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Counsel  intends  to  indict  the  President.   I  don't 
know. 

MR.  FISHER:    Thank  you. 
MR.  KRAVITZ:    I  actually  have  one  more 
brief  set  of  questions. 

EXAMINATION 
BY  MR.  KRAVITZ: 

Q      Ms.  Fisher  asked  you  whether  in  September 
of  1993  you  and  others  at  main  Justice  were  limited 
in  terms  of  knowing  what  Mr.  Coleman  had  actually 
offered  or  not  offered  in  terms  of  details  of  what 
Hals  could  provide  to  information  that  was  provided 
to  you  from  the  United  States  Attorney's  office  in 
Little  Rock. 

A      Right. 

Q      I'm  going  to  show  you  a  series  of  fax  cover 
sheets  and  letters  that  came  from  the  U.S.  Attorney's 
office  in  Little  Rock  to  Mr.  Keeney  in  September, 
specifically  on  September  20  and  September  21,  1993 
and  ask  you  to  take  a  look  at  these  and  tell  me 
whether  this  might  refresh  your  memory  as  to  whether 
there  really  was  information  coming  to  main  Justice 
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1  about  the  communications  between  Coleman  and  Casey's 

2  office,  in  addition  simply  to  Casey's  oral  reports  on 

3  those  communications. 

4  For  the  record,  I'm  going  to  show  you 

5  documents  2050  through  2052,  4666  through  4673  and 

6  4680  through  4681  and  5166  through  5168  and  finally, 

7  7654  through  7657. 

8  A      Before  1  even  look  at  them,  let  me  clarify 

9  one  point.    I  didn't  mean  to  suggest  that  if 

10  information  came  from  the  United  States  Attorney's 

1 1  office,  it  came  from  Paula  Casey  exclusively  or  even 

12  primarily.   I  was  just  taking  that  to  be  anybody  in 

13  that  office. 

14  Q      My  point  really  is,  does  this  refresh  your 

15  memory  that  your  office  or  main  Justice  received 

16  documents  showing  exactly  what  the  written 

17  communications  had  been  between  Mr.  Coleman  and  the 

18  U.S.  Attorney's  office  in  Little  Rock  as  opposed  to 

19  merely  having  received  Ms.  Casey's  or  the  Little  Rock 

20  U.S.  Attorney  office's  oral  report  on  those 

21  communications. 

22 (Witness  reviewed  document.) 
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1  A      Okay.    With  respect  to  this  fax,  which  is  a 

2  cover  sheet  002050  and  the  two  pages  that  are 

3  attached,  0251  and  252,  a  September  21,  1993  letter, 

4  I'm  not  sure  whether  1  had  seen  it  previously  or  not, 

5  but  it's  generally  consistent  with  my  recollection  on 

6  matters  that  I've  talked  about  pretty  extensively, 

7  that  we  wanted  to  be  sure  that  Coleman  had  received  a 

8  response  indicating  that  if  he  had  something,  we  were 

9  interested  in  hearing  what  it  was. 

10  And  this,  I  think,  is  just  intended  to  make 

1 1  a  record  from  Paula  Casey's  standpoint  that,  in  fact, 

12  the  person  ~  or  Coleman  declines  to  provide 

13  specifics  and  emphasizes  the  fact  that  he's  going  to 

14  the  press  about  it  and  given  if  the  timing  on  it, 

15  September  21st,  it's  generally  consistent  with  my 

16  recollection  as  to  what  was  prepared  at  that  time. 

17  And  the  style  of  it,  by  the  way,  indicates 

18  to  me  that  it  was,  in  fact,  drafted  from  the  Eastern 

19  District  of  Arkansas  and  not  main  Justice  because  of 

20  the  familiarity  and  the  tone.   And  004666  is  a  letter 

21  dated  September  16th  ~ 

22  Q      From  who  to  who? 
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A      To  Coleman  from  Paula  Casey.   I  don't 
remember  having  seen  this,  but  this  again,  is 
consistent  with  our  interest  in  knowing  what 
communications  had  been  made  previously  to  Coleman 
with  a  view  towards  being  sure  he  knew  what  avenues 
were  open  to  him.   And  this  is  --  I'm  just  looking  at 
the  September  21st  letter,  which  says  it  was  in 
response  to  a  specific  Coleman  letter. 

Q      Actually,  if  you  want  to  look  through  the 
packet  and  see  if  there  are  any  letters  from  Coleman 
to  any  officials  in  the  U.S.  Attorney's  office  in 
Little  Rock,  they're  not  necessarily  all  in  the  right 
order. 

A      I  see  one  to  Paula  Casey,  004668  and  469, 
and  it's  to  Casey  from  Coleman. 

Q      And  what's  the  date  on  that? 

A      September  15,  1993,  and  I  --  so  that's  the 
letter  that  was  being  responded  to  by  Casey's 
September  16th  letter,  I  take  it.    I  just  read  the 
September  15th  letter.   I  don't  remember  having  seen 
this  before.   It's  a  little  startling  to  me  in  one 

respect,  and  that  has  to  do  with  the  date  of  these 
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events,  et  cetera,  because  it  was  long  after  this 
that  Paula  Casey  actually  recused  from  the  case. 

But  it  seems  to  me  that  Coleman  has  clearly 
identified  an  interest  in  floating  a  theory  that  the 
reason  they're  not  cooperating  with  Hale  more  is 
because  they  may  want  to  protect  some  political 
figures,  and  the  reason  I  find  that  kind  of  puzzling 
is  the  nature  of  some  of  the  questions  suggest  that 
Paula  Casey  didn't  want  to  recuse  and  that  somehow  it 
would  have  ended  the  investigation. 

And  basically,  as  I  look  at  this  letter,  it 
appears  to  me  that  the  cat  was  clearly  out  of  the 
bag,  if  ever  it  was  in  there,  that  a  clear  allegation 
had  been  made  that  there  would  it  be  problems  down 
the  road  no  matter  what  happened  with  respect  to 
Hale. 

And  when  I  look  at  Casey's  response,  which 
pointed  out  ~  let  me  make  it  very  clear  —  this  is 
on  page  00205 1 ,  "This  office  and  the  Department  of 
Justice  has  been  and  remains  interested  and  willing 
to  obtain  any  and  all  information  your  client  has," 
and  it  goes  on  to  say  we'll  prosecute  anybody  who 
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1  has  --  on  the  September  16th  letter,  it  says  that 

2  they'll  prosecute  anybody  who  should  be  prosecuted. 

3  I  mean,  it  just  seems  to  me  that  the 

4  defense  attorney  has  carved  out  a  little  bit  of  a 

5  territory  of  what  he  perceives  to  be  a  vulnerability 

6  and  the  U.S.  Attorney  is  coming  directly  back  at  him 

7  and  saying  that's  not  the  case. 

8  Again,  to  make  this  clear,  the  part  to  me 

9  that's  somewhat  startling  is  I  don't  think  I 

10  realized  —  I  didn't  remember  that  the  defense 

1 1  attorney  is  the  one  who  identified  this  as  a  possible 

12  defect  in  the  way  the  Hale  matter  was  being 

13  conducted. 

14  And  to  the  extent  this  evidence,  at  least 

15  as  of  September  16th,  having  identified  that  issue,  I 

16  might  have  a  misperception  of  some  of  the  things  I 

17  thought  in  terms  of  the  proceedings  that  we're  now 

18  involved  in,  because  it  seems  to  me  that  is  fairly 

19  squarely  laying  the  groundwork  at  Coleman's  request 

20  that  she  be  taken  out  of  the  case,  but  it's  also 

21  documenting  the  fact  that  if  she  doesn't  get  out  of 

22  the  case,  there's  going  to  be  a  paper  trail  that 


1  suggests  that  h^r  reason  for  staying  in  the  case  was 

2  to  quash  the  inquiry  and  not  would  there  be  a  paper 

3  trail,  but  that  there  was  a  paper  trail.   I  don't 

4  know  if  that  makes  a  lot  of  sense  to  you,  but  sort  of 

5  why  it's  perplexing  to  me. 

6  Q      Can  you  tell  from  the  fax  cover  sheet  and 

7  also  information  along  the  top  of  all  of  those 

8  letters  whether  those  materials  were  faxed  to  main 

9  Justice? 

10  A      Well,  they  all  say  from  U.S.  Attorney's 

1 1  office,  and  they're  ~ 

12  Q      Is  there  a  fax  cover  sheet  that  goes  with 

13  those  letters?  I  think  there  are  actually  several  of 

14  them. 

15  A      But  I  don't  see -- the  first  one  is  002050 

16  and  it  says  "outgoing  transmission"  —  oh,  it  says  to 

17  "John  Keeney,"  and  that  covers  ~  it  says  "number  of 

18  pages,  two."    So  let's  assume  that  covers  the  next 

19  two  pages,  which  is  the  two-page  September  21st 

20  letter  from  Casey. 

21  And  then  there's  another  letter  in  the 

22  pile,  which  is  the  letter  to  Randy  Coleman  from  Paula 
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Casey.   It  actually  says  "internal  tracking,"  that 
this  is  from  the  U.S.  Attorney's  office  and  it's  page 
4.    The  page  under  it  ~  appears  to  have  come  in  a 
little  bit  earlier  and  is  page  1  and  then  comes  2  and 
3.    If  that  4  follows  that  1,  2  and  3,  which  is  not 
consistent  with  the  Bates  number,  but  otherwise 
consistent  with  the  package  in  terms  of  cover  sheet, 
then,  in  fact,  it  would  say  —  oops,  sorry,  number  of 
pages,  three.   Would  be  right,  three  pages  consisting 
of  two  letters  and  that's  to  John  Keeney. 

Q      Those  are  materials  that  appear  to  have 
gone  to  Mr.  Keeney  on  September  20  and  21,  1993? 

A      They  appear  to  have  been  addressed  to  him, 
and  they  appear  to  have  come  from  the  U.S.  Attorney's 
office.   But  in  terms  of  information,  I  also  see  that 
some  of  the  information  is  being  provided  by  Coleman, 
even  as  specifically  as  what  it  is  he  expects  in 
terms  of  misdemeanor,  and  I  think  underscoring  his 
reluctance  to  provide  specific  detail. 

Q      I  guess  the  bottom  line  that  I  was  hoping 
to  be  able  to  establish  from  your  review  of  all  of 

these  letters  was  that  1  think  contrary  to  perhaps 

176 
the  implication  of  questions  you've  been  asked 
previously,  main  Justice  had  documentary  evidence  of 
the  communications  that  had  gone  on  between  Coleman 
and  Ms.  Casey's  office  that  presented  the 
communications  from  both  sides  and  didn't  simply 
consist  of  Ms.  Casey's  or  someone  else  in  her 
office's  summary  or  description  of  those 
communications.   Is  that  accurate? 

A      Well,  yes,  and  the  suggestion  that  all  the 
information  ~  it  seems  to  me  there's  a  twofold 
suggestion  to  the  fact  that  the  information  is  coming 
exclusively  through  the  U.S.  Attorney's  office.   One 
is  they  may  be  selective  in  providing  information  to 
us  and  secondly,  it  may  have  a  certain  bent  to  it. 
With  respect  to  the  selectivity,  it's  my  recollection 
that  we  asked  for  the  specific  information.   We  asked 
for  the  exchange  of  correspondence,  and  I  had  not 
recalled  that  the  materials  included  stuff  from 
Coleman. 

But  again,  it  comes  from  the  United  States 
Attorney's  office,  but  not  even  as  a  result  of  their 
discretion  or  culling  through  the  sufficient,  but 
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1  basically,  we  basically  believed  we  requested  and 

2  were  receiving  what  we  believed  to  be  a  complete 

3  record  with  regard  to  this  correspondence.  It  was 

4  definitely  coming  from  Coleman  as  well. 

5  MR.  KRAVITZ:    That's  all  I  have.   Thank 

6  you. 

7  EXAMINATION 

8  BY  MR.  FISHER: 

9  Q      The  information  that  refreshed  your 

10  recollection,  if  you  had  a  recollection,  of  what 

1 1  Mr.  Coleman  had  said  about  the  possible  appearance 

12  problems  in  that  letter,  does  that  change  your 

13  opinion  at  all  about  when  Ms.  Casey  should  have 

14  recused  herself? 

15  A      No.    In  fact,  it  doesn't  really  refresh  my 

16  recollection  as  to  anything.   All  it  really  does  is 

17  provides  documentary  evidence,  usually  the  best  kind, 

18  as  to  where  information  was  coming  at  the  time,  but  I 

19  knew  collectively  I  had  the  information.   I  just 

20  didn't  know  the  source. 

21  MR.  FISHER:    Thanks. 

22 MR.  KRAVITZ:    Thank  you. 
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1  THE  WITNESS:    Thanks  a  lot. 

2  (Whereupon,  at  2:15  p.m.,  the  deposition 

3  was  concluded.) 
4 

5  

6  JOSEPH  E.  GANGLOFF 
7 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER      179 


I,   JULIE  BAKER ,  the  officer 

before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


^UULu 


Notary   Public   in   and   for  the 
District   of   Columbia 


My  Commission  Expires  SEPTEMBER   30,    1997 


41-377  97-41 
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DCMN  MAYER 


COMMITTEE  ON  BANKING  AND  FINANCIAL  SERVICES 
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DEPOSITION  OF 

JOSEPH  EDWARD  GANGLOFF 


Washington,  D.C. 


The  deposition  in  the  above  matter  was  held  in  Room  714, 
O'Neill  House  Office  Building,  commencino^t  10:10  a.m. 
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WHEREUPON, 

,-- — JDsrPH~EriWA-R.a,G ANGLO FF  , 
a  witnesS'-lfn  the  above-entitled  matterv  was  called  as  a 
witness,  and  having  been  first  duly  sworn  xsr  affirmed  to  tell 
the^  truth,  th^^-wfroletruth7~an3~~nathing  but  the  truth,  was 


examined/and  did  testify  as  follows: 
/      /  EXAMINATION  BY  MR.  CLARf 

/  Q    Can  you  just  state  your  name  for  tri^  record? 
A    Joseph  Edward  Gangloff, 

Good  morning,  Mr.  Gangloff.   My  name'js  Tbm  Clark. 

I'm  Senior  Counsel  to  the  Committee  on  Banking  land'  Financial 

i  J       ' 

Services.   Thank  you  for  coming  in  today.   I  snouJ/d  note  for 

/   / 
.the  record  that  Ms.  Angela  Garcia  of  the  Minority/  professional 

'\   \  /   / 

s\tafl  called  me  yesterday  to  say  she  would  not  be  attending 

\    \  V       / 

this  morning,  and  that  we  could  proceedx«^ithout  \her.   As  you 
may  know\  the  committee  is  investiTgating  the  failuxe  and 
resolution  of  Madison  Guaranty  Savings  &  Loan  Association  and 
related  matters,  including  the  executive  branch's  handling  of 
Madison  Guaranty.   Most  of  my  questions  will  be  related  to 
that  area . 

I'll  have  some  questions  for  you,  and  when  I'm  done,  if 
he  wishes,  Mr.  Sgro  may  ask  you  some  questi\ons . 
\     This  deposition  is  not  governed  by  the  federal  Rules  of 


)     \ 


Civil  Procedure,  but  Objections  iiidy  be  ma^e  for  the  record. 
If  an  objection  is  made,  the  question  will  either  be 
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a  marathon.   If  you  need  to  tafee  a  preak,  just 


withdrawn,  recast,  or  allowed  to  stand  at  the  discretion  of 

the  quest  1  one r^^-^Pf-^tne re  i"5 — a-n instruction  not  to  answer  a 

cuestion/emd  the  instruction  is  follo'w^d,  I  will  have  to 
deter^nine  if  the  deposition  is  to  proceedX^r  if  a  recess  must 
be/called  to  abt:aTrr~the  Chairmarh^-sinstructions ,  if  any.   In  a 

spirit  ^^'^cooperation,  however,  the  committee  n^opes  to  avoid 

/ 
/reaching  that  point 

/it's  not 

say  so.   1  don't  think  we'll  be  very  long 

If  you  don't  understand  a  question,  just  sayjso.   Okay? 

Okay . 

What  year  did  you  graduate  from  law  school? 

1977.  / 

And  upon  graduation,  where  did  yoii  beg'in  to  work? 

/ 
I  joined  the  Department  of  Just-ice,  I  Idid  the  Honors 

Prog"K,am\  worked  in  the  Antitrust  -CrTvision,  Special  Regulated 

\^  \ ' 

Industries  Section. 

Q    Okay.   Here  in  Washington? 

A    That's  correct. 

Q  And  have  you  worked  for  the  Department  of  Justice 
continually  since  then? 

A    Yes. 

Q  Okay.  After  1977,  did  there  come  ^  time  when  you 
mo^ea  out  DT  the  sKLLiuii  yuu  wt;it; — in? 

A    Yes,  I  joined  the  Public  Integrity  Section  in 
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January  of  1981.   I  was  actually  hired  at  the  end  of  1930,  but 
started  Januar^v-^^^l"^        ~~~--^ 

Q    -iDkay.   And  was  that  as  a  triuj.  attorney? 


That's  correct. 


Q    And,-^'proximately "hovnrsng  did  you\emain  in  the 
Enjblic  liTtegrity  Section  as  a  trial  attorney?  \ 

^         In  1987,  I  believe  I  became  the  Director  of  the 


/  Conflicts  of  Interest  Crimes  Branch. 


■li-  / 


Okay.   And  that,  I  take  it,  was  a  supervisory  role? 


A    That's  correct.  I 

\       I    Q    Okay.   And  did  there  come  a  time  aftet  that  when  you 
\   assumed  a  different  position  within  the  Department? 
\     A    I've  actually  always  been  in  the  Public/ Integrity 
Section  since  the  time  that  I  started,  but/'ve  held  a  number 
of\pokitions  in  the  Public  Integrity  Section,  including  Acting 
Chiefxfdx  about  a  year  at  one  po i rtf^_and_my_present  position 
is  Principal  Deputy  Chief. 

Q    Okay.   And  the  year  that  you  were  Acting  Chief  for 
the  section  was  which  year? 

A    I  believe  it  was  April  --  beginning  of  April,  1993, 
to  sometime  in  March,  1994.  ^ 

Q    Okay.   When  did  you  first  become/^ware  that  there 
'was  some  investigative  matter  in  which  thejnW  of  either  Bill 
orTTillary  Clinton  naa  arisen? 

A    I  don't  know. 
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Q    Was  there  such  a  time? 

A    Vlell^^Jl — JcTTCTW  troUay^ — and  I've  known  in  the  past,  but 
I  don't  rerall  the  specific  time.    "\ 

fa  Okay.   Do  you  recall  attending  ^"a  meeting  in  John 

Keeney's  of  f ice-om'^he  fair~o~f— ia5  3,  at  whicij  certain 

/       /-^  "-^       \ 

allegations  concerning  Mr.  Clinton  were-,  discussed? 


\ 
ay, 


/     /         Well,  I  recall  at  least  --  I  should  s 

particularly  as  Acting  Chief,  I've  had  many,\jnany\  raeetinos  in 

/  \    \ 

Mr/.  Keeney's  office.   I  do  recall  having  a  mee\ting  in 

/  \       I 

Mr.  Keeney's  office  which  probably  relates  to  your  inquiry.   I 

don't  know  that  it  dealt  with  --  well,  I  know  that  it  did  not 

1  ;   i 

deal  with  specific  allegations  against  President  Clinton.   And 

V   ^  /   / 

\  there  may  have  been  more  than  one  meeting.    /   / 

'^   \  /   / 

\   \  But  the  one  that  I  do  recall  is  one  th^  comcerned  an 

invesxigation  which  was  taking  place  in^hich  a;  defendant  in 

the  Ciase,,  Kale,  who  I'm  sure  is  )««5wn  to  you,  hac^made  a 


proffer  or  otherwise  made  it  known  that  in  exchange  for  rather 
extreme  concessions  from  the  government,  he  could  provide 
certain  information  that  in  some  way  would  implicate  the 
President,  but  it  was  --  the  information  was  very  nonspecific 
and  part  of  the  reason  "for  the  meeting  was  to  figure  out  what 
the  specificity  level  and  the  credibility\ \evel  was. 
y     Q    Okay.   This  particular  meeting  that  you  just 

discussed, — who  waa  prcoont? -^   \ 

A    Well,  the  one  that  I'm  thinking  of  now  was  one  that 
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involved  Jack  Keeney,  Irv  Nathan,  at  least  for  part  of  tne 
meeting,  Jerry  McUowe-H-; — a«4--mi;ise  1  f  .   And  I  aon't  recall  if 


there  was,,^rhyone  else  present  at  the^time. 

Q/    Okay.   And  did  you  take  notes  ofx  that  meeting? 
I  donlJ 


/ 


/ 


/ 


jkay.      About    how   long   did   th"fe\rneeting.   last;    do   you 


/have   ariy   recollection? 

/  /A  Well,    long   enough    for    --    as    I    recal\l.    Jack   had   a 

\  I  \        \ 

discussion  with  me  and  Jerry  McDowell  for  some\perlod  of  time, 

I  which,  you  know,  could  have  been  15  minutes  --  tl  dbn't  think 

iti  would  have  been  longer  than  that  --  and  then!  I  seem  to 

I  recall  that  Irv  Nathan  came  and  joined  us.   Ana  then  Irv 

■^   •  /   / 

\Nathan  left  after  maybe  --  I  don't  know,  5  or /15  (tiinutes .   And 

then  our  meeting  continued  for  a  short  time^fter  that. 

\   15^    Okay.   Who  was  --  who  was  the  person  uf\o   first 

notit^ied,  you  that  the  meeting  would-'occur,  if  yoiNremember? 

\  >  : — ^' 

A    I  don't  have  a  specific  recollection,  but  it 
probably  was  either  Jack  Keeney  himself  asking  me  to  stop 
over  --  his  secretary  could  have  called  and  said,  can  you  be 
over  here  for  a  meeting? 

Or  -by  the  same  toksn,  you  know,  he  may  have  called  Jerry 
Mfirst,  and  Jerry  McDowell  may  have  called  \nve  and  said,  could  I 
tome  over.   But  I  would  think  most  usually  "lit  would  have  been 

!  V  )  \ 

eittrer  Jack  or  his  secretary. 


\ 
Who  was  the  person  who  was  notifying  the  others  of 
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this  information  that  you've  just  discussed  about  Mr.  Hale? 

A     I  dooJ-t-Teally  UTTaers-tand  that  question. 

Q   /^ell,  was  this  the  first  -^^'^was  this  meeting  the 
first^time  that  you  were  hearing  this  inf'bixmation  that 
Mr/.  Hale  was 
Mr.  Cliivton? 


/ 


/ 


I  don't  think  so.   I  think  I  hadXsome  \earlier 


kno<*ledge.   I  think  that  the  reason  for  thisXpartiicular 
meeting  was  specific  information  that  Irv  Nath'an  liad  gotten 
from  a  third  party  with  respect  to  the  nature  of  tlhe 


information  or  the  fact  that  the  defendant  and  his  lawyer 
intended  to  go  public  with  the  information  or  Aad;  in  fact. 


/   / 
ition  with 


alteady  discussed  certain  of  the  information  iritU   somebody  in 
:he\  press . 


n 


Okay.   If  you  think  you  had  earlier  information 
conca^nl^g  this,  what  was  the  earTier  inf ormation]that  you 
had? 

A    Well,  let  me  say  before  I  keep  going  on  this,  that 
I  --  as  you  may  or  may  not  know,  I  was  interviewed  by  the 
Independent  Counsel's  staff  with  respect  to  some  of  the  things 
we're  talking  about  tod'ay. 

Q    Okay.   I'm  not  going  to  ask  you\^o,  you  kno^,  tell 
,me  what  you  told  them. 

S    Right .   But  whaL  I  wdiit  Lu  Uu  Is  acknowledge  that 

\ 
there  is,  in  fact,  a  written  record  which  was  not  only  more 
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contempcraneous  to  the  events,  but  also  was  one  that  war 


created  in  a  cantexX  in  whfcTr~l~-Jiias  shown  extensive  notes  and 
in  which-''a  FBI  agent  was  present  and  obtain  additional 
information  was  made  known  to  me  in  a  wayXto  jog  my  memory. 
So  to  tbe-'extent  that  therW'^-s^a  record  that 


/ 


may  be 


inconsisxent  with  my  recollection  todayv  I  want  to 
specifically  acknowledge  that  this  record  existSy  and  there 
are  circumstances  there  which  would  account  tpr   what  I  would 


/ 
h9pe  to  be  any  minor  discrepancies. 

I    Q    I  recognize  that,  and  I  do  have  a  coiiple  of 

i   ' 
documents  to  show  you.   But  at  first,  I'm  justjtrying  to  see 

what  you  can  recollect  independently  of  documents;. 

\   A    Okay.   Well,  there's  not  too  much  reason  for  me  to 

iteep  sort  of  a  chronological  memory  of  thes«  things,  because 

'   \  ■  y        I 

^yxjdii    is  very  issues  oriented,  as  you^are  probably  aware, 
with^N^es-pect  to  the  Public  Integrity  Section's  work. 

\y  ■ 

But  at  some  period  of  time,  I  became  aware  that  there 
was  --  an  issue  had  arisen  with  respect  to  the  Hale  case.   And 
the  issue  was  that  the  subject  of  the  investigation,  or  the 
defendant  by  that  point  --  I'm  not  sure  whether  he  had 
actually  been  indicted,'  and  the  issue  was  whether  to  indict 


him  or  go  to  trial  on  a  part 


icular  date.  \i  thi 


Vhadn't  even  actually  been  indicted  yet,  and  tine  of  the  things 


Lnk  perhaps  he 


he  wanted  to  avoid  was  indictment.   THiffone  ot^  the  issues  that 
may  have  come  up  was  whether  there  was  a  proced\ire  to  end  up 
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with  d  sealed  indictnient,  whether  that  would  have  some 
usefulness.  ^^^-^  -^ 

But^n  any  event,  I  do  remember  tl^re  was  some  period  of 
time/V/hen  essentially  we  were  collecting  Viformation  as  to. 

Targes  against  him  were, 


you  know,  whc^-ffale  was,  what  tf 

what  the^'allegations  were.   And  my  ver^vague  Vecollection  is 
'  that,-^at  least  at  the  inception,  the  focusXwas  c\n  whether  the 
alJ/egations  that 


/ 


^ere  made  had  a  sufficient  degree  of 


specificity  and  a  sufficient  indicia  of  credinility  to 
\      basically  warrant  making  some  arrangement  with! this 

defendant.   But  the  --  I  remember  at  the  very  outset,  the 
\    demands  and  concessions  that  were  being  sought/ by/ the 
\  de'fendant  through  his  attorney  were  really  --^were  far  out  of 


"line  with  respect  to  the  specificity  of  the-  information. 


Going  back  to  the  meeting  tha^:  was  in\Mr.  Keeney's 


V 


of fide, \do  you  recall  any  discussion  of  whether  the  matter 
should  be  taken  in  to  the  Department  itself,  here  in 
Washington,  taken  out  of  the  U.S.  Attorney's  Office  in  Little 
Rock? 

A    I  don't  think  that  that  was  the  focus  of  that 
particular  meeting.   I" think  that  the  focus  was  just  that  the 

i  r\ 

\   allegations  being  made  by  Hale  might  becoi^e  public  and  there 
\was  some  --  I  think  what  had  happened  was  th^  attorney,  whose 
nami  i  aon • t  recaii,  i  think  it  may  have'^eenXcoleman,  that  he 
had  contacted  some  member  of  the  press.   And  fifstly,  that 
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would  have  been  at  odds  with  his  asserted  purpose  of  avoidinc 
public  embarra-s-sTrient  to  his  ci-i-ent.   And  so  that  was  one  thing 
that  was^a  little  bit  odd. 


The  other  thing  that  was  odd,  as  I  recall  it,  is  that  -■ 


/ColemaivTiad  communicated  with  the  U.S.^ttorney '  s  Office,  but 
/  so  fAr   as  I  recall,  had  not  communicated  with  Main  Justice. 

/   Anx3  at  some  point  early  on,  whether  I  told  the  assistant  who 

/        .  \   1 

was  handling  this  or  I  was  just  part  of  a  meeting  where  we 

said,  well,  we  should  make  it  very  clear.     ] 

I   ; 
I  seem  to  recall  there  was  a  letter  drafted  at  some 

\   point,  but  I  remember  our  thrust  being  to  make  sure  that  the 

\   \  J       / 

\  defense  attorney  knew  that  he  had  recourse  to  Washington  in 

A  \  /    / 

\terms  of  if  he  really  had  something  to  giy£;  you  know,  it 
dldn''.t  make  any  sense,  for  example,  fojr^him  to  \go  to  the 
assi^taijt  United  States  attorney  with  something  that  he  said 
that  he  had  that  was  great,  not  get  what  he  wanted  --  which 
would  have  included  either  a  sealed  indictment  or  a  favorable 
deal  --  then  to  go  to  the  press,  and  at  the  same  time  ignore 
what  most  people  know  to  be  an  available  avenue,  namely  coming 
to  Washington. 

I  think  that  --  the  Criminal  DivisiOinX  is,  I  think. 


well-known  for  being  quite  generous  with  ^t^  time  when 
somebody  actually  wants  an  audience.   Tfnd  thete  was  some 
concern  that  this  be  very  clearly  committed  --\or  communicated 
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1  to    the    defense    attorney.       And   my    general    recollection    is    that 

2  there    had   beea--&OTfle^earlie"r~?nMj:^pondence    from   the   U.S. 

3  Attorne^y^    Office    to    the   attorney,    which    had    said    something 

4  like,/' we   considered   this,    but  we   are   not  "Interested,    or 

5  something    lilte-^fhat;    or    ithas~~to~-^e   more   specific.       I    don't 

6  .recall^/ 

7  /     /But  what  we  were  focused  on  was,  we  w^ted\there  to  be  a 

8  /  letter  that  specifically  said,  by  the  way,  y^u  know,  here's 


this  other  avenue  --  made  it  clear  that  that  was  it,  and  made 

t  clear  that  the  reason  for  concern  or  the  reason  for  kind  of 

1   I 
ij'eluctance  to  become  involved  in  the  conversation!  further  was 

t'he  lack  of  specificity  of  any  information 

By  the  way,  I  do  recall  one  other  thing/that  came  up  in 

:he«e  discussions  was  sort  of  almost  an  asyae   in  terms  of, 

\   \  /     ' 

geez\if  this  is  it,  the  threshold,  then  why  cah ' t  anybody 

\  \  J-^  V 

come\in\and  say,  oh,  well,  yeah,  fl  walked  my  dog  down  the 
street  and  it  was  against  the  law,  but  the  President  said  I 
could,  or  the  President  does  it,  too,  or  that  kind  of  a 
ridiculous  extension. 

Q    Okay.   I'm  going  to  show  now  a  series  of  pages, 
Bates  stamped  007736  through  007767.   And^ 1  believe  that  they 
are  consecutively  numbered. 
^     A    Okay. 

Q    Do  you  --  do  you  recognize  ffie^hand^riting  that 


appears? 
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A     Yeah,  I  air.  looking  right  now  at  007736,  which  is 
the  --  a  photqcop7'''oT  the  frtrrvt-^of  a  ccmposition-style 
notebookx-''^^It  ■  s  dated,  it  looks  like  6/27  or  maybe  6/21/93, 
has  my  name  printed  there;  and  that  is,  i\fact,  very  familiar 

ynd  as  I  turn  to 


to/me  m  ter; 


terrris--T5 


r  the  way  I  prXnt-jny  name . 


And 


ihe  next/page,  -737,  I  see  handwriting Xhat  again  is 

/   ■  /^  ^'     \ 

/consistent  with  my  own,  and  as  I  look  and  s,ee  thie  content,  I 

/    /  \ 

have  some  recollection  of  the  content  as  well^. 

/     r 

>         I        So  I-- 

I    /    Q    Okay. 

i 

!   I    A    --  have  no  question  or  no  reservation  that  this  is 

\   1  /   / 

\  my  notebook.  /   / 

\   \   Q    Okay.   007737,  the  handwriting  on  it  is  at  an 

V  ^'  y  J 

angle.   Is  that  the  way  that  you  recall  it  ^eing  in  the 

\  \  ../     / 

origi~Jial,  or  do  you  -- 


.  Yeah. 

Q    Okay. 

A    No,  I  usually  write  across  the  page  at  an  angle,  and 
if  you  actually  saw  these  notebooks,  there's  a  good  chance 
that  these  notebooks  are  actually  printed  on  graph  paper. 
Because  I  happen  to  like  to  write  on  graph  paper,  and  I  write 
at  an  angle. 

y     Q     Okay.   Page  -7737,  that  first  page,  I'm  sorry  to  do 
thiT;  but  I'm  going  Lu  dbk  yuu  to  read  aloud  all  the 
information  that  you  wrote  down  on  that  page.  \ 
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A    Well,  it  says  --  at  the  top  it  says,  9,  slash,  20, 
slash,  and  then^otr-TraTrTr~rHa€i-.,5jie  year.   And  then  as  you  come 
down  the^r^e  there  is  the  letter  del^  from  the  Greek 
alphaijet.   It  says,  equals  magistrate.   B&Iow  that,  Fletcher 


Jlandy  Coleman  equals 


Jackson  equal s,'AtrsS'^   Below  t 
c'ounsel  ./"'Equal, "  in  all  cases,  is 
/equal/sign. 

/  Q    Okay.   Now,  the  delta,  does  that 
th^at  mean  that  in  any  instance  where  .you  used 
it  is  in  place  of  the  word  magistrate? 

A    Not  necessarily.   It  happens  that  at 
I  .attended,  it  was  popularly  used  that  pi  was  '/plaintiff"  or 
goyernment,  and  D,  as  delta,  stood  for  "def enaant/. " 

Q    Okay.   So  delta  equals  magistrate/does/ not  mean 


thematical 

here,  does 
delta  sign, 

thej  law  school 


Well,  for  these  purposes^ if  it  says  D  equals 

i_ I 

magistrate,  it  means  the  defendant  in  the  case  is  magistrate, 
and  I  see  farther  on  down  the  page  it  says  delta  atty,  which 
would  mean  delta  attorney,  which  would  mean  defendant's 
attorney. 

Q    Okay,  very  good.   Can  you  continue,  beginning 
with  --  there  are  two  columns,  it  appears\\-  the  left-hand 
\column?  I  \ 

A    Sure. Tlitj  U3A0,  dash, — handl ing'^cas^.   David  Hale, 

dash,  dash,  under  that  the  word  city.   Then  a  section  sign, 
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1001,  with  an  arrow  leading  to  the  initials  SEA.   Then  Half 


equals,  agaio-^wXth  a  mathematicai^ign,  close  ties  to  GOV, 


period./^Hale  runs  SBIC,  dash,  leveraged  by  SBA,  makes  loans 

31  Search 


SBA /audit  resulted  in  FBI  referral, 


warrant  equals 


charges .   D,€ 


a  counsel  equals  Rartdv  Coleman\  USA  equals 

aula  Cd'sey,  paren,  acting,  slash,  to  be^conf imned,  close 

paren.   Little  dash  into  that,  no  pi,  GreeK\pi  experience, 

meaning  no  prosecitorial  experience. 
/       -■  ... 

j         And  next  line  says,  close  to  Clinton.   Anp  then  Hale 

/ 
wants  IM  or  MISD  charge  for  info. 

Q    Okay.   Where  you  wrote  there,  close  ties  to  gov, 

GhO-V  -- 

Right. 

--  that's  short  for  governor? 

Correct . 

Okay.   And  does  that  refer  to  an 


ular  person. 


A    Well,  the  person  I  now  suppose  know  to  have  been  -- 
well,  yeah  --  yeah,  it  referred,  I  thought  --  now,  this  is 
very  difficult,  actually,  because  now  I  would  guess  that  that 
is  Governor  Tucker,  but  at  the  time  I  probably  would  not  have 
known  that. 

Q    Okay.   And  then  at  the  bottom,  wjheVe  you  wrote.  Hale 


wants,  that's  short  for  immunity  or  misdemeanor  charge? 

\ 
A    Correct.  \ 
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Is  that  correct' 
Right. 


kay.   Can  you  read  the  irf^rmation  in  the 
right-hand  column,  beginning  with  what  appears  to  be  Hale 
claims? 

/     A  ^,/Hale  claims  1986  knowledge  dl^crim  contact  by 
'Clinton,  and  then  I  can't  make  out  the  ne>^t  wor^,  S&L, 
profcably  says,  in  S&L  or  something  like  that\   And  then 
there's  a  dash,  delta  atty  has  exchange  or  exchanged 
acrrespondence,  dash,  insists  --  insist,  or  insists,  on  felony 

plea,  dash,  agreed  to  5(k)  if  appropriate,  dash.  Hale  willing 

'•  /   / 

tto  make  some  calls,  dash,  a  word  crossed  out,  and/ then 

\ 

agreeable  to  sealed  indictment. 

\   \  Q    Okay.   Now,  the  date  that  appears/  9/2*0,  and  the 

\  \  /     /' 

in,foEraation  that  appears  here,  does  thajt'^  indie  ate  to  you  the 

yeai\  that  this  information  was  wrirtfen  down?    ^ 

A    Well,  the  photocopy  doesn't  contain  it  because  it 

seems  to  be  --  have  cut  it  off  at  the  top.   But  based  on  the 

content  and  the  first  page  of  it  or  the  cover  of  the  book,  I' 

take  it  to  be  9/20/93. 

Q    Okay.   And  does  the  appearance  of  the  date  on  that 

page  reflect  that  that  was  the  day  that  ypy  wrote  this 

information  down? 

ft That's  what  I  would  sus  --  rhafe-^s  w^at  I  guess.   I 

mean 
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Q 
A 
Q 


Is  that  your  normal  practice? 


/ 


T  h  a  t  .'^  -Tiry~n  o  rma  1  Tpract j^c  e  ? 

Okay. 

I  should  also  tell  you,  my  normal  practice  with 

jn '  t  have  a~\very  long  shelf 


respect  to  tties'enotes  is,  the^ 
/life  in/£he  sense  that  I  was  --  I  don'V^now  who  I  was  talking 
/  to  here,  and  we  may  get  to  that.   But  to  t^ie  extent  that  I  am 

-■■  y  \   1 

gathering  information,  it's  for  a  specific  parpose,  and  that 

/  '^   \ 

purpose  is  either  to  put  somethino  Generally  in  my  own  mind, 

\       \ 
which  once  I've  done  this,  is  there,  or  to  be  able  to  get  back 

\       I 
to  somebody  and  say,  here's  what  happened. 

1  '   ' 

1    So  I'm  actually  quite  shocked  that  I  was  /ablie  to  read  so 

',  much  of  this,  which  makes  me  also  think  it  wars  probably 


sometime  in  the  morning. 


\ 


Well,  the  --  well,  withdrawn^ 
\CaX  you  tell,  either  from  locking  at  this  or^ just  from 
focusing  on  the  event,  who  was  stating  this  information  that 
appears  on  this  page? 

A    No,  I  can't;  I  can't  tell  who  was  stating  this 
information.   One  of  the  things  is,  you  know,  it  may  have  been 
a  continuation  of  another  conversation  that  I  had  had 

1  earlier.   It  could  have  been  --  based  on  ^he  nature  of  the 

\  \\ 

^information  here,  it  could  have  been  Keene!y,\  could  have  been 

V__ ^^^____^^_^  '^''   \ 

McDowell .   It  could  have  been  a  call  to  Tletcher  Jackson,  but 
that  seems  unlikely  because  this  is  --  ordinari\ly  I  would  have 
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written  at  the  top  the  person's  phone  number  if  I  had  called 


them,  or  more.-icl'^nti  f  ying  IriTorm^tion .   So  somebody  was 


obviousiy  giving  me  some  briefing  witiv  respect  to  the  general 
facts  at  this  point. 

Q    OJtayT  Do  you  --  do  ycsti-^j^collect  yhether  you  had  a 
specif i^task  to  undertake  at  the  conclusion  a£   the  meeting? 
/a    This  is  the  meeting  that  involves^  Irv^Nathan? 
/   Q    Yeah. 
/    A   ■  I  don't  think  so.   I  don't  think  so\   I  think  that 

the  main  thrust  of  the  meeting  was  --  I  forget]  whether  at  that 

'  I   I 

time  Irv  Nathan  told  us  the  source  of  his  infoarmation  or  did 


But  basically,  as  I  recall  it,  one  of  the  things  that 


not, 

\  happened  at  the  meeting  was  we  indicated  thalf  there  --  I  think 
\he^id  not  tell  us  the  source  at  that  time,/  and/  he  wanted  to 
nat  tell  us;  and  we  basically  explained  that  it  was  unlikely 
that\he\ would  be  able  to  maintain  that  confidence;  consistent 
with  his  duties  to  the  Department,  that  we  thought  that  there 
just  was  no  way  that  he  could  have  this  kind  of  information 
and  not  tell  where  it  came  from. 

Q     At  that  point  in  time  had  he  been  working  very  long 
for  the  Department?   '' 

1      A    I  don't  think  so.   I  don't  recadNl  specifically,  but 
yl  don't  think  so. 


Q    Okay. 

A    I  mean,  the  thrust  of  what  he  did  wak,    he  got 
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information;  he  obviously  immediately  recocnizad  that  he 
should  share^ 


with  the  Crimirta-l^Division,  but  because  he  had 
gotten  ^ii:  from  a  personal  cantact,  hexas  hopeful  that  he 
woul'dn't  have  to  disclose  that  contact.   So  there  was  no 


r^luctance„fecrgive  over  the  inf orfttaiion  and,\ultimately,  no 

/reluctance  to,  you  know,  address  the  issue  of  Vhether  the 

,  confddentiality  could  remain.   Once  it  became  clear  that  that 

/  \    \ 

was  something  that  was  important  to  the  Criminal\Division,  he 

gave  up  the  information. 

'    Q    Okay.   I'm  not  sure  that  you  answered  the  question 

that  I  askeH. 

A    Did  I  get  tasked? 

\   \   Q     Yeah. 

\   \  A    Yeah,  that  --  that  little  diversion  was  to  try  to 

help  put  me  in  my  mind  where  it  was^^^  don't  know  whether  I 

had  a,  specific  task  after  that  meeting^  p«^pprir!^  ly  because  I 

don't  know  when  the  meeting  was.   It  would  have  been 

consistent  with  leaving  the  meeting  like  that,  that  if  I 

didn't  already  know  this  information,  I  may  have  been,  you 

know,  asked  to  --  you  know,  call  out  there  and  see  what  the 

status  was,  something  along  those  lines. 

1      Q    Okay.   Why  don't  we  flip  to  theVfjext  page,  and  I'm 

I  Vonino  ♦■  n  a <: V  i/nii  to  ao  throuoh  the  same  exercise. 


V^going  to  ask  you  to  go  through  the  same  exei 
A 
Tucker. 


Okay.   Alleg,  A-L-L-E-G,  relate  to  Clinton,  slash, 
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Cove^ct,    allegation§>~^nd  then  it  says,  I  can't 


really  Jfead  the  word,  but  it's  slash/~^-I,  and  the  first  word 
beg^s  with  F  and  I  would  guess  that  thatXs  fraud,  slash,  P-I, 
followed  by>atr  arrow,  conduct  as~~i^IC  investigation. 
/     Q/"   Okay.   And  IC  is  shorthand,  6x:^it's^n  abbreviation^ 


A    Oh,  Independent  Counsel. 

Q    Okay. 

A    But  of  course  there  was  no  Independent  ^Counsel 
statute  in  place  at  the  time,  which  is  why  it  says  as  if.   And 
then  it  says,  not  take  Hale  case  from  USAO,  ndt  want  to 
jeopardize  this  case.   Keep  in,  something,  I  aon,t  know  the 


n 


Q     Possibly  focus? 

Oh,  that  looks  like  it  could^e,  keep  in  focus, 
usabXli\y  of  Hale  testimony.   And,  of  course  --  let  me  just  -- 
I'll  go  through  the  whole  page  and  then  go  back. 

Q    Sure. 

A    Then  an  arrow,  get  USA  report  from  career 
prosecutor,  then  there's  an  arrow.   It  says,  suggest  Casey 
recuse  from  Hale's  allegation.   Then  it  says,  paren,  possibly 
i  from  Hale,  close  paren.   Hale  has  engageaNin  SBIC  --  I  don't 
know  what  the  letters  are  specifically,  butXi'm  sure  it  means 


misrepresentations  to  SBA. 


And  then  there's  an  asterisk,  says  no  direct  link  to  '86 
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claims.   Then  it  says  delta  probable,  colon,  loans  from  S3IC 
not  repaid  .^^-(rerTTt  looks~Trke-J.t  says,  required  now 
specula-trive  venture,  then  a  word  --  ^rsalty  probably  is  the 
worct;  but  all  I  can  tell  you  is  it  has  an\R  and  a  T-Y  in  it. 


Then  it  saj^s-fladison  Guaranty 
QX   S&L 


S&L,  right,  S&I-  in  Little  Rock,  wakes\ loans  to 

\ 
Cl/inton,  slash.  Tucker,  Whitewater  Realty.  \    \ 

■  v 

/    Q    Okay.   You  said  towards  the  top,  might  be,  suggests 

Casey  recuse.   This  is  just  a  little  thing.   I  think  it  has  an 

i   I 
A-L  there.   Is  it  possibly  recusal?  I   , 

Oh,  yeah,  suggest  Casey  recusal  from  Hale 


\ 


allegation. 

,_  \  Q    Okay. 


\  \a    And  then  the  thing  I  was  qoi-ng  to  make  a  note  on, 
keepK  ii>,  focus  the  usability  of  Hale  testimony,  wais  the  idea 
that  whatever  --  you  know,  whatever  kind  of  an  arrangement  was 
worked  out  with  Hale  would  be  worthless  if  basically  any  case 
that  resulted  was  nondocumentary  and  relied  on  his  testimony 
and  it  appeared  that  he  walked  away  from,  you  know, 
significant  criminal  exposure  just  to  dump  uncorroborated 
information. 

And  then  the  other  thing  that  -- 


Q    And  that's  an  analysis  that  would  apply  to  any 

\ 
person  in  a  similar  circumstance,  correct?     \ 
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A    Yes,  but  again  here  there's  a  sensitivity  that  if 
you  could  pusjv-friTinor  documents,  and  you  didn't  get  the 
documents,  you  know,  here  it's  a  parricularly  sensitive  issue, 
becaase  I  mean  obviously  if  there's  an  allegation  against  the 
President,  yotr^on't  want  to  Kav&^negligentlv  conducted  some 
aspect  ^f  the  investigation,  which  lat&r  can  JD>nure  to  the 
benefit  of  whoever  the  subject  might  end  up  to  ce. 

/   And  then  it  says,  suggests  Casey  recusa^  fr^m  Hale 

''       ■  \   \ 

allegation.   And  then  it  makes  the  distinction  there  in  that 

/  \       I 

parenthetical  between  the  allegation  being  madle  by  Hale  and 

the  actual  prosecution  of  Hale. 

Yeah. 

That's  two  separate  issues. 

Okay.   Do  you  recollect  why  you  s'tate/tl  it  in  that 


Well,  yeah,  because  I  tirink  it  seemed 


:  clear  that 


she 


shouldn't  --  maybe  not  at  this  early  point,  but  I  think  so.   I 
think  that  at  a  very  early  point  it  was  clear  that  she  should 
recuse  from  the  Hale  allegations  themselves.   And  the  question 
was,  should  she  recuse  from  the  Hale  case  as  well?   And  that 
wasn't  so  clear. 

It  also  wasn't  so  clear  whether  she\v*puld  have  to  recuse 
her  whole  office  or  whether  just  she  could  Vecuse  and  the 
prosecutor  hanoiing  the  castj  could  laLicK  with,  it. 

Q    Okay.   Just  --  mechanically,  could  you  just  briefly 
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explain  what  was  contemplated  as  far  as  how  she  could  recuse 
herself  from  tli&— airTegatioTre-r-iiyt  not  from  the  prosecution  of 
him?    y^^^  ^\ 

/K  Well,  I  think  that  was  part  of^he  discussion,  could 

that  ef fectiY^iV''Se  done?  ^One^^wa^  would  be  to  say,  she's  not 
xesponsii5'le  for  following  up  the  leads^that  cotne  from  Hale. 


/she's^not  responsible  for  debriefing  Hale  yith  i;;espect  to 
/  those  things . 

/    /    So  basically  what  you've  got  is  what  appears)  on  the 
I   surface,  at  least  at  this  time,  to  be  a  pretty] --| you  know,  a 

1     '  I    ! 

cookie-cutter  prosecution  of  Hale  with  not  very  much  being 

-   1  /   '' 

\     offered,  so  we  don't  want  to  derail  the  prosecution.   And 

\  '^  7  ^ 

\  later,  in  the  earlier  page,  that  reference  to'  5(k)  could  refer 

\   ■  /   / 

^to  xhe  sentencing  guidelines,  5(k)  departure  for  cooperation. 

\^o  from  the  beginning  everyone  agr«ed  thatl  --  in  fact. 


the  ^tawdard  way  of  dealing  with --defendants  is  basically  to 
say,  well,  here's  what  you  can  have,  you  know,  you  play  --  you 
give  us  the  stuff  you  say  you  have,  and  we  will  make  the  court 
aware  of  it  and  it  will  be  used  to  your  benefit  and,  you  know, 
those  kind  of  things.   That's  as  far  as  you  typically  go. 
Q    Sure. 

A    And  --  but  I  don't  know,  you  know,  these  are 

\\ 
3n  '  t  know  if,  tJiis 


alternatives  in  this  way.   I  dor 


) 


s  was  --  you 


know"; — I  don't  kiiuw  how  much  was  really  gtsing  on  in  terms  of 


analysis  at  this  point  or  whether  it  was  just,  \here  are  the 
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things.  One,  vol;  could  leave  it  completely;  one,  you  could 
separate  the.aid'ega^tion  agaTrr-tJjat  Hale  was  making;  and  you 
could  aJrso  treat  the  case  against  Ha>e  separately. 

/But  it  seems  to  me  that  I  don't  knoW^^whether  it  was  a 
statute  projjiem  or  the  case,  I~~Tl&n^' t  even  recall  whether  the 


/ 
/case  had  been  indicted  or  was  about  to^Nbe.   I\guess  it  was 

about  to  be. 

Q    By  statute  problem,  what  are  you  nefervring  to? 

A  '"  Statute  of  limitations. 

Q    Okay.  |   I 

!    ! 

A    But  there  seemed  to  be  some  --  there  seemed  to  be 

^  I      1 

some  urgency  with  respect  to  the  inquiries.   But/ as  I  recall. 


the  other  thing  here  that  was  going  on  was  -'-  I /don't  know 

\  /   / 

\whether,  again,  whether  Irv  first  brought /this /up  or  not,  but 

tljerfe  didn't  seem  to  be  a  sensitivitv^on  the  part  of  the  U.S. 


Attorney's  Office  to  the  issue  c5r  recusal .   There  seemed  to  be 

\y  ' 

a  sensitivity  to  the  fact  that  somebody  was  providing 
information  or  purporting  to  have  information  on  the  President 
or  associates  of  the  President.   But  I  --  you  know,  my 
recollection,  when  this  came  in,  it  was  in  an  advanced  enough 
state  at  least  when  I^heard  it  that  it  was  somewhat  surprising 
that  it  had  become  so  advanced  without  CyWinal  Division 
input. 


"Q    You  mean  tne  discussions  with  the  defense  attorney? 
A    Yeah,  I  mean  --  well,  that  the  issueXhad  developed. 
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I  mean,  here's  somebody  in  a  --  you  know,  in  a  U.S.  Attorney's 

which  arguably  is  information 


Office  who's  g.efetlTig  Iriformal 

involviag^he  President  of  the  UnitedxStates ,  and  certainly  it 

is  inrf ormation  concerning  a  sensitive  are's,  in  terms  of 


geographies 


is.   And  IXdon't  recall  that 


As   realty  having  sparked  any  particular\concern  with  respect 
/  to  this . 
/    /  So  by  the  time  we  got  it,  you're  talking^  abciut  --  first  I 
heard  about  it,  we've  got  a  situation  where  I  \think  the 


d/efense  attorney  had  for  some  time  been  sayingj  we  have  this. 


and  the  first  round  had  gone  back  and  say 


,  well. 


put-up-or-shut-up  kind  of  a  thing.   And 
\  halvdn't  come  to  Washington.   It  still  was  kind/ of 


that  stuff  wasn't 


\  \ 
aloVig 


moving 


nd  I  think  that  we  knew  about  th^-<issue  before  Irv 
NatJT^\aised  it.   I  think  the  thi:ng  that  he  addeS  to  it  was 
the  fact  that  there  it  was  ^  good  possibility  of  it  becoming 
public.   But  the  issue,  you  know,  you  would  hope  that  that 
issue  would  have  been  surfaced  earlier  than  at  least  I  knew  of 
it.   Maybe  somebody  in  the  Department  knew  of  it. 

Q    Did  you  actually  see  any  of  the  correspondence  that 
was  going  back  and  forth  between  the  U.S.\  Attorney ' s  Office 
\and  the  defense  attorney?  )  \ 


S    Not  at  the  'time  it  wds  occuriing,  as  I  recall.   I 
think  that  I  saw  the  one  letter,  at  least  the  One  letter  that 


dne 
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had  gene  back  telling  them  --  telling  the  defense  attorney 
that  there  was--'^'^^^''tha t  i t~waS~-ao  insufficient  basis  upon  which 
to  give^the  concessions  that  he  was  asking.   But  I  think  I  saw 

thax  in  the  context  of  knowing  that  we  wa^ited  to  come  out, 

..—- —-^  \ 

tThat  was,    y^tTknow,    more   invitilrg-^n   terms   bf   making   it   clear 

/that   t>r^  person  did   not   --   the   thing   tti  avoid\ obviously   in 

y  \    \ 

thii^  kind  of  a  situation  is  the  idea  thatXthe  defendant  is 


getting  the  cold  shoulder  for  some  improper \reaaon.   And  so 
for  that  reason,  you  make  as  many  avenues  ava\ilable  as  you 


suspected 


possibly  can. 

And  we  wanted  to  be  sure  that  if  the  person 


that  they  weren't  getting  a  fair  hearing  from'  th«  assistant  or 
from  the  new  U.S.  attorney,  they  understood /they  could  come  to 
yWakhington  with  their  concerns.  /  j 

y        I 

yQ    Okay.   Just  generally  speaking,  does^^the 
infbrmd£.ion  --  withdrawn. 

\y 

Can  you  tell  from  looking  at  this  page  whether  this 
information  was  coming  from  the  U.S.  Attorney's  Office  in 
Little  Rock  or  whether  it  was  coming  from  someone  in  Main 
Justice? 

A    Well,  it  looks  more,  as  I  read  the  fraud,  slash, 
P-I,  conduct  as  if  IC  investigation,  seems  much  more  that  it's 
Keeney  who's  providing  the  information,   pu^,  you  know,  even 


to  the  extent  of  whether  this  is  a  meeting  or  a  phone  call,  I 
can't  tell  that  from  those  notes.  \ 
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Q    And  just  to  be  clear 
page  underneaj 


think  towards  the  toe  of  the 


ceep  in  focms-^sabili ty ,  I  think  you  said, 
get  USA/Teport,  and  it  looks  like  there's  an  0  there.   Could 

it  possibly  be  get  U.S.  Attorney  Office  report  from  career 

/ 
prosecutor? 

A/  That's  what  it  is,  right,  US>Q  is  U.'^.  Attorney's 


/  Office,  report  from  career  pros 


1   1 


Q    Okay.   You  never  worked  in  the  Fra\id  Sfection;  is 
lat  correct? 

A    That's  correct. 

Q    Okay.   Were  some  of  these  terms  somewhat  foreign  or 

\   alien  to  you,  such  as  SBIC  and  --  /   / 

\  /   '' 

\    A    I  hadn't  --  yeah,  I  knew  what  the  SBA /Was .   I  thinx 

\th^  prior  to  this,  I  probably  didn't  know/what'  the  SBIC  was. 

Okay. 

Whic^ 
think  — on  the  previous  page,  I  think,  some  comment  about  -- 
well,  I  know  this  was  the  first  that  I  really  understood  the 
relationship  between  SBIC  and  SBA  and,  you  know,  as  it  related 
to  this  case.   It  wasn't  like  I  said,  oh,  I  understand  that 
situation. 

Q    Okay.   Why  don't  you  turn  to  t^4  next  page,  00739? 
And  again,  I'm  going  to  ask  you  to  go  through  the  same 
exercise. 

A    Okay.   This  handwriting  is  becoming  hiore  familiar 
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looking,     to    the    extent    it's    becoming    less    readable,    but    it 
says    by,    aposjtropTie^So    1  oans~~trfiaa i d ,    auditors,    W-L-D,    would. 


means,    would   have    seenNloans.      Madison    loan,    or 


that's 


/ 


vrtfat    it 


loai>s,    improvident,    e.g.,    it   looks    like 


/ 


urtdevelopedjtand.   Pressure  on  Ha-l<to 
/audit .  /Clinton  called  Hale's  brother  t"t 
f und^ .   There  was  a  meeting.   Jim  McDouc 
Tufiker   --    attorney  of  Tucker,  it  could 
Q     How  about  "ally";  is  that  pos; 
A    It's  possible,  but  that's  -- 
You're  not  sure? 
It's  more  subjective  than  the  terms /l  normally 

Okay. 

--  so  I  don't  know. 
\Si^sh,  Clinton,  then  it  says^Fulbright  committee,  JM, 
with  an  arrow,  charged  and  acquitted,  re  an  S&L  matter.   I 
guess  that  --  well,  that's  probably  a  reference,  I  think,  to, 
if  this  is  true  that  it  happened  that  Madison  --  that  McDougal- 
had  previously  been  charged  and  acquitted. with  respect  to  an 
S&L  matter. 

Q     Okay. 

A    And  then  the  next  arrow  says,  MCDcxugal,  paren,  also 
beneficiary  of  Madison,  caliea  Male  lor  meeting  with  McD,  or 
McDougal,  office.   Hale  drives  to  office  --  driven  or  drives 
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to  office  by  local  sheriff.   Clinton,  slash,  McDougal 
present.   Then^i-t-'Tooki  ITKe^irt-^maybe  says,  urged  funds  for 


S&L  from^ale. 
/t}  Okay. 


A    The--'-''Targed"  word  is  no 
Q  ,/  Okay.   Again  with  respe 


ryth^tng  on  that 


/ 

'  pageX can  you   tell   whether  that's    information   that's   copying 


7 


/ 


from  Little  Rock  or  from  someone  at  Main  Justice? 

A   "I  think  this  is  --  I  think  this  is  4  continuation;  I 


I   chink  this  is  coming  from  Main  Justice,  although  it  seems  more 

i     ;  1    i 

!   detailed  than  the  information  that  Keeney  typically  would  give 

i  '   ' 

me.   Maybe  I  was  getting  it  from  McDowell,  ma^ybe  /somebody  even 

on  our  staff  had  it  by  this  point,  but  it's  clear  to  me  that 


'm\writing  it  down  and  -- 

V    This  is  not  information  you're'  supplying  to  the 
other  people,  is  it?  ^''^^  \ 

A     No,  no. 

Q    Okay. 

A     I'm  receiving  this  information.   But  again,  some  of 
the  information  I  may  have  heard  earlier. 

My  style  vould  not  be  to  say,  if  somebody  started  to  give 

me  details,  to  say  I  know  those  details  auteady.   I  would  let 

\\ 
\^them  tell  their  story.   So  this  is  why  thisXis,  you  know, 

somewhat  complete.   But  because  it's  so  "Complete,  I  suspect  it 

was  very  early  on  to  my  awareness  of  the  situatJ.on. 
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hat  a  dollar 


Q     Okay.   And  en  page  007740  -- 

A     0)cay.   It  says,  Kale~~n»unicipal  judge,  apparent  plan, 
colon, /300, 000  SBIC  check  to  Susan  MctK  dash,  100  percent 
co-owner,  paren,  Madison  Marketing,  close^paren. 
/    Q    Ok^y.   Now,  you  sai 
/sign  in  front  of  the  300,000? 
/A     I  believe  so. 
/   Q     I  don't  think  you  s 
/    A     Put  in  account  at  Madison,  dash,  two  cashier  checks, 

$150,000  each.   Then  there's  a  line  across  thei  palae,  then  it 

i  I   '' 

says  memo  by  SBIC  to  SEA,  re  300,000,  with  no  /dollar  sign, 

^  check  was  misleading,  slash,  inaccurate.   Revised  version  was 

\   \  /   / 

\  prepared,  but  not  sent,  dash,  dash.   FBI  has' copy  of  earlier 

imis'^eading  admission,  or  submission. 

Submission? 

Right,  submission.   Then  a  line  a^-T-ngg  Ipai-i-  of  the 

page.   Coleman  may  allege  July  seizure  by  FBI  of  originals. 

Coleman  claims  one  doc  has  Clinton  name,  then  two  stars  or  two 

asterisks.   When  Coleman,  looks  like  reviewed  docs,  it  was  not 

there. 

Q    Possibly  received? 

A     No,  I  think  it  was  -- 

Q    Reviewed? 


A    I  think  that's  reviewed,  yeah 
Q    Okay. 
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A     I  thir.k  the  point  was  --  well,  the-  there's  two 
stars.   Thep^'Tt  says,  not  necessSraJy  something  show  criminal 


activity,  but  would  --  and  that  could  s~^  incriminate.   I 
don/"x  think  it  says  implicate;  looks  like\t  says,  would 
incriminate<'''^Not  necessarily  --  ohv^ot  --  rhis  is  all  sort 
/of  in  shorthand  kind  of  written,  but  it  says  not  necessarily 
woul/d  show  criminal  activity,  slash,  but  would  incriminate 


aind  this  page,  -40,  they  don't  bear  dates  at  tJie  top.   But  is 

j   I 
ilt  --  do  you  have  a  recollection  as  to  when  you  were  --  when 


you  wrote  these  notes? 


/ 


So 


\   A    Well,  as  I  looked  at  them,  actually,  ahd  made 
coitmients  about  where  I  thought  the  informaxion  was  coming 
frQin,\I  had  assumed  that  they  were  corTsecutive  pages  from 
insioB  rhe  notebook.   But  I  see  that  ynn  ran '  t    te^)  1  that 
actually,  since  these  are  photocopies  that  are  extracted, 
the  answer  is,  no,  I  --  yeah,  I  don't  know. 

Q     Okay. 

A    In  fact,  that  also  means  that,  you  know,  the 
beginning  of  it  could  have  been  from  Keeney  and  the  end,  maybe 
I  made  a  follow-up  call;  but  it  would  seein\--  I  just  don't 
enow,  because  I  don't  know  whether  these  aire\  consecutive 


pages . 


Okay,  okay.   If  you'd  turn  to  7741 
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A     Okay. 

Q    Anct-<f''Tir'going  toasT?~~yQu  again  to  go  through  the 
same  exjsxcise.   I'll  note  that  --  well^  why  don't  you  just  go 
ahea<2?  \ 

A    OJca^.   Well,  at  the  top-^here '  s  some  words  cut  off; 


it  says;  not  disclosed,  then  it  looks  Pike  theVe's  an 


\ 
insertion,  but  it's  not  here,  to  USAO.   And  tha 


,t '  s  in  --  that 


/     / 


phrase  is  in  brackets . 
/ 

Q    Okay. 

A    But  as  I  say,  it's  cut  off,  what  it  Was!  apparently 


that  wasn't  supposed  to  be  disclosed.   Anyway, I  there 


then 


1  ;   / 

there's  a  Roman  numeral  one,  Nathan  called  USAO,  /AUSA, 

\  '■  i       I 

\   Fletcher  Jackson,  USA  Casey.   Position  equals  ta/ke  plea,  get 

/ 

proffer;  which  would  be  opposed  to  let  off.,-'  get,  proffer. 

\  \  ■-•^     '■ 

\  V    Okay.   Is  there  a  third  pos^i±)ility,  ^et  proffer, 

signXagteement ,  take  plea?      |     ' 

A    Yeah,  that  would  be  a  possibility. 

Q    Okay.   So  this  note  here  reflects  that  this  is  your 
understanding  -- 

A    Oh,  this  doesn't  necessarily  mean  that  this  is 

chronological.   When  i't  says,  take  plea,  get  proffer,  it 

i  doesn't  mean,  take  plea,  then  get  proffer^. 

\      Q     It  does  not? 

A    No,  I  think  this  just  means  that  the  proffer  would 
be  in  connection  with  the  plea.   I  think  that ' s  what  it  means. 
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what  I'/ve  been  saying,  but  it  says,  no-^JSA  contact  with  DOJ . 
Ros^Law  Firm  may  have  represented  Madiso^K   Possibly  Hubbell 


Oh,  I  think  that  that's  a  reference  advtually  internally 

to/be  sure  that  nothing  goes  up  the  associat^  line,  which  was 

consistent  with  our  instructions  generally  thd^t  criminal 

matters  not  go  through  the  Associate  Attorney  general. 

Q    Okay.   And  just  to  be  clear,  at  that;  point 

Mr.  Hubbell  was  the  Associate  Attorney  General?  / 

\   A    Yes,  that's  what  I  recall.   Even  i£   he'  hadn ' t  been, 

\t's  not  typical  that  this  stuff  goes  through  the  Associate's 

\.  '^ 
offi< 


Lee.   That's  usually  not  the  way 


XBut  anyway,  next  says  GMcD , lhere_it_siAiids_ior  Gerald 


McDowell,  arrow,  was  the  urging  illegal. 

I'll  just  stop  and  tell  you,  this  is  typical  of 
discussions  in  the  Department  of  Justice  where  people  will 
talk  about  lots  of  different  things  and  then  somebody  with 
some  considerable  experience  will  ask  a  gather  insightful 
question,  like  suppose  Clinton  did  meet  vk\h  somebody  and 
\suggest  that  they  put  money  into  a  bank  becaiise  there  was  an 


t\er  w 


ords,  if  all 


audit  coming  up,  et  cetera,  et  cetera.   In  o 

those  facts  were  true,  is  there  anything  illegaM  about  it? 
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So    then   we    have,    I    think    it    says,    check    historical    re 
Clinton   alJ^gAt-roTTrTdised~durtfig^lection.      And   then   --    then 
the    names'  written    in   a   column,    Hale,^Dougal ,    Whitewater. 

There's    sort    of    a    greater    than    sign    that   &ays    nexus    and   double 

\ 


Q  '   Okay.   Then  there  seems  to  b>\some  sbrt  of  division 
jn  the  page,  or  is  that  just  a  doodle?    \    \ 


A     No,  I  think  that's  a  division  of  some  ^ort  on  the 


'    / 

page,  because  then  it  says  --  it's  basically,  you)  see,  we've 

discussed  this  stuff,  we  know  Casey's  positionl 

I   I 
By  this  time,  if  these  things  are  --  if  these  pages,  at 

>  least,  are  chronologically  correct,  even  if  they're  not  all  in 

here,  based  on  the  earlier  things  in,  you  know,  ,-741  and 

before,  you  know,  McDowell  is  asking  the  insightful  question 

about-,  was  it  illegal?  ^  \ 

\  \  .^--^        V 

\And  then  we  say,  well,  okay^  what's  the  connection 
between  Hale,  McDougal,  Whitewater;  that's  the  central  aspect 
of  concern. 

And  in  terms  of  saying,  what  else  might  we  need  to  know, 
we're  saying,  well,  check  the  historical  stuff  because 

_  somebody  had  a  recollettion  that  allegations  had  come  in 
1  ^  VA 

.  during  the  election  concerning  this  stuff„\so,  you  know,  check 

I  \that.  \ 


And  then  we  get  to  another  one  or  tTiese  yery  practical 
kinds  of  insights,  which  is  reason  for  indictment  uroency, 

^ \ 
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then  there '  s  ^a-'Slash  and  it  says~;^-^o  it  under  seal,  seems  --  I 
think  it^'^ays,  seems  good  idea,  althou^*  it's  a  capital  S,  so 
it  may   not  be  seems.   But,  do  it  under  sealx  seems  good  idea. 


/   What  tti.a<would  basically  do^'^—^and  again,  I  can  only 
suspect  -xhat  there  were  statute  of  limitations  problems,  but 
the  yiie&   would  have  been  to  actually  indict  \him,  \put  it  under 
seal,  then  allow  him  to  make  the  proffer,  then  check  out  the 
in'formation,  and  then  it  would  always'  be  possinle  to  dismiss 


I  the  Indictment  or  to  redraft  it  so  that  it  wasn't  guite  so 

1   '  If 

incriminating  for  Kale  in  the  sense  of  his  reputation  in  the 

'   ■'  /   / 

\  community,  basically  do  the  normal  things  that /you  might  do  to 

\get  information. 

\  \  /    . 

\   \  Then  it  says,  check  with  EOUSA.   Focu^  looks  like  it 

says  rnnuendo,  but  I  don't  know;  then  if  says,  i'n  camera  plea. 


question,  whether  the  plea  could  be  done  in  cameral,  so  it 
wouldn't  be  public.   Then  it  says,  check  with  EOUSA,  Executive 
Office  for  United  States  Attorneys;  call  USA  for  briefing, 
which  again,  if  these  are  chronologically  accurate,  it  would 
suggest  that  I  had  not  called  Fletcher  at  this  point. 

Then  it  says,  slash,  FBI,  that  means  check  with  EOUSA, 
then  also  check  with  the  FBI.   And  then  check  with  Rod,  re 


V 


rk,  which  would  be  Arkansas.   Rod  would  be  Rod  Rosenstein, 


who  was  a  lawyer  in  our  office,  who's  currently  on  a  detail  to 
the  Whitewater  Independent  Counsel,  but  at  this \time  he  had 
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recently  completed  a  case  in  Arkansas,  an  election  case,  so  he 


had  worked  wii-h'the  office,  and  we^wanted  to  sort  of  get  a 
little  Mt  of  the  lay  of  the  land. 

/Q    Okay.   Don't  turn  that  page  justNyet. 
/a    01 
/    Q/   Does  the  fact  that  Mr.  Nathan '"s^name  "appear  at  the 
'top  Jjave  any  significance? 

/  A    Well,  I  don't  know  whether  this  jusk  was  at  the  end 

/       ■■  ■         \   1 

of  the  meeting  with  Nathan.   It  has  signif icanqe,  or  I 

!  \   [ 

probably  wouldn't  have  written  it  down,  but  I  dbn't  really 

!  L    ! 

know  what  the  significance  is.   It  may  have  jusx  been  --  these 
may  have  been  suggestions  made  by  Irv  Nathan.  /   / 

Oh,  that's  the  other  thing,  it's  not  a  ^man  numeral  one, 
now '^ hat  I  look  at  it;  it's  an  I,  for  Irv,/trv  Nathan. 

Okay.   Now,  you  said  towards-^he  bottojn,  focus,  and 
you  thought  it  might  be  innuendo..   Could  it  also  be 
consensuals? 

A    Yes,  that's  exact  --  that's  what  it  is,  focus  is 
consensuals,  namely,  earlier  on,  it  had  been  indicated  that  he 
would  be  willing  to  make  calls,  and  that's  just  another  way  of 
saying,  make  consensual  calls. 

So  the  idea  would  be  --  the  reason  yQiA  would  seal  it 
yould  be  because,  once  it  was  known  that  he  was  indicted, 
obviously  people  would  know  that  he  had  a  specific  reason  to 
cooperate  with  the  government.   So  by  doing  it  Yn  camera  or 
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i^-  That  was  probably  just  a  matter  of  see  what  history 
they  have  on  this  thing.   Has  anybody  written  to  them?   You 
know,  has  tb«''defense  attorney  writ-t£n  in  to  \hem?   Could  be 
as  easy^ as  that  kind  of  a  thing.       \.      \ 

y^'Q  And  FBI,  is  that  a  reference  to  the  field  office  or 

headquarters,  or  can  you  tell?  \ 

/   A    Probably  a  reference  to  --  it  could  be  Either  one. 
Yeah,  it  could  be  either  one.   But  you  can  see  basiically  what 

\     we're  saying  here  is,  what's  the  issue  and  let'/s  cover  all  the 

\   ''  /   ''' 

\  bases .  /   / 

Yes.   Okay.   7742,  it's  very  brief V  it /appears . 

Looks  like  it  says,  came  from,  anti  then,  focus  on 


Do  you 


I  don't  even  know  if  this  relates  to  the  same  stuff. 
Okay.   It  could  be  something  completely  different? 
Yeah,  it  could  be.   Yeah,  I  just  --  I  don't  know 
what  that  is. 

Q    Okay.   You  can  skip  the  next  paqe,  but  then  7744  -- 
A    Okay.   Contact  FBI,  contact  U.s\ ^attorney,  att., 
"-timing  of  indictment,  seal  indictment.   Thgnvl  have  the  word 


Potts,  which  everybody  probably  thinks  referri^ng  to  Larry 
Potts,  and  it  may,  but  it  also  may  refer  to  Steve  Potts,  who 
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is  the  Director  of  the  Office  of  Government  Ethics,  and  I  hav* 
frequent  dealijigs''''wTth  that~~oTfi-ce. 

Q  •/-'^^Okay.   And  he  spells  his  nam«^  the  same  way? 
Right. 
Okc 


I  don't 'See  anything  else.   And  then  - 

whetfer^er  it  means  he  has  information  or  should  ba  contacted  or 


/ 


t^( 


8   /  what. 


I    /    But  anyway,  then  it  says  consensuals,  FBI\,  colon, 

consensuals.   Then  there's  a  colon,  it  says  Hale's  brother, 

I'ocal  sheriff,  present  governor,  and  then  it  says/--  I  don't 

\       i  /   / 

,  know  what  that  says,  some  other  name.   But  tha/t  would  be 

^people  you  consider  having  involved  in  consensual  calls. 

\  \  Q     Okay. 

\  \    And  then  there's  the  note,  ijt^ays  Ha^e  to  NY  Times 

on  Fridaxy.   And  that  means  that  we  learned  that  Hale  had  gone 

to  The  New  York  Times  on  Friday.   And  then  it  says  FRC  filer. 

Hale  '89,  McDougal,  '87. 

Q     FRC  is  short  for  something? 

A    Yeah.   I'm  not  --  I'm  not  --  it's  not  --  you  know, 
it  may  be  something  that  I  know  90  percent  of  the  time,  but 
now  it's  not  ringing  any  bells  with  what  \l\  is.   It  may  be 


\something  that  was  a  phrase  I  wasn't  particularly  familiar 


withu   But  it  says  tiler,  so  i  don't  Know  what  it  is. 
Q    Is  it  possibly  federal  Records  Center^ 
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A     I  guess  it's  possible,  because  that  begins  with  FRC, 
but  the  --  I  ji<Dn^'tknov   why  I  woirid  have  the  word  filer  there. 

Q  -'^ould  it  be  a  reference  to  cr&sed  investigative 

X'  ' 

files'? 

/ 


It  says  --  I  thinir^rt^ays ,  filer,  so  what  this 
is,  I  djDn't  know  if  they're  required  to  do  someXfiling  with 

/respect  to  their  banking  activity  or  with  respect  to  election 

/  \    \  .  ■ 

/  contributions  or,  you  know,  it  could  be  almosi\  anything .   It  s 

I  clearly  a  question  that's  --  I  think  in  the  cortte^dt,  it's 

i  designed  to  find  another  source  of  information  aboUt  Hale  and 

i    I  j 

\    McDougal.  /   / 

'\   \   Q    Okay,  all  right.   And  7745,  again  it/s  possible  that 

\the,  top  of  the  page  has  been  cut  off.       /   / 
\   \  /    / 

\  \a    Yeah,  it  looks  that  way.   Then  iX  s^ys/  W,  slash,  I, 

wi\in\statute,  question  mark.   AndtWriC  of  cours^e  --  I  think 
that\oes  not  only  to  the  statute_af-  1  imi  tat  i.&n&7-^3ut 
initially  there  was  some  discussion  as  to  whether  the  activity 
was  legal  as  a  matter  of  law,  I  mean,  that  kind  of  stuff,  or 
illegal . 

But  this  says,  you  know,  we  could  get  --  I  don't  know 
^whether  this  is  choice,' it  says,  one,  attorney  proffer;  two, 
I  ino-holds-barred  debriefing  of  D,  of  delta ,\  defendant  is  what 
Vt  means.   12  o'clock,  JCK,  Jack  Keeney^c^irs  Paula  Casey, 
out  this  week.   As  I  recall,  she  was  at  a  conference  for  new 
U.S.  attorneys  or  something  like  that.  \ 
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Q     Let  me  ask  you  t>.is  about  that  particular  note.   Can 
you  tell  whettrer  this  means  that"^-^  withdrawn . 

CajT  you  tell  whether  you  were  taking  this  note  at  the 
time-"  indicated,  meaning  12  o'clock,  or  whether  you  were  taking 
these  notes^-^Tater  on? 
/     A/   No,  because  it  could  have  been\--  it  \:ould  be 

i     7  V 

/  that/--  you  know,  it's  probably  --  I  think  that  this  means 

/    /  \    \ 

that  I'm  in  the  office  with  Keeney,  it's  12  oVclock,  and  he 

/       •■  .         \   1 

has  now  been  suitably  briefed;  and  he's  calling  Paula  Casey, 

who  is  out  this  week.   Then  it  says,  Fletcher  riot  !in.   Then  it 

i   I 
says  12:14,  which  is  somewhat  precise,  JCK  asks  for  the  first 


assistant,  AUSA,  Michael  Johnson.   So  he's  gone  down  the  line 
'\an(d  I'm  guessing  that  --  I  won't  bother  guessing^ 
\  And  then  it  says  -- 
Q.    Well,  this  -- 
~*     It  looks  like  he  gets  tihrouah ,  <-hgn  mavhp  he  put  him 


\ 


on  a  speakerphone  at  this  point,  because  then  it  says  David 
Hale,  municipal  judge,  $950,000  SBA  scheme,  about  to  be 
indicted,  wants  immunity  or  misdemeanor.   USAO  said  no  to 
deal,  slash,  proffer  scant.   D  attorney  Coleman  letter  re 
proffer  rejected,  that's  in  quotes,  USA,  jdash,  says  5(k) 
possible,  paren,  exchange  of  letters.     \\ 
v^    Hale  spent  five  hours  with  New  York  Times,  paren, 

loXng  to  talk  wit)- 


according  to  Times,  close  paren.   Casey  was  gcM.ng 
Moscato,  issue  re  Pres . ,  slash,  current  governor-   Johnson 
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ec'jals  last  call  matter,  equals  Pres  .  matter.   I  don't  know 
what  that  i.5 .     -^  ~~~--,.^^^ 

TheK'^t's  a  double  line.   It  says-^  JCK  tells  Nathan  info 
re  Whitewater  meeting,  slash,  300,000.   Then  there's  a  line, 


/ 


says,  Jchnsoii--^ives  source  as^^'^=-^iDpks  like  as  or  is,  source 
/s  or  as  Hale,  slash,  atty  to  DOJ  -     X^^     \ 

/Q     From  the  composition  of  the  note\,  is  \it  your  belief 
this  reflects  notes  that  were  taken  during  tihe 

^  \ 

conversation  with  Mr.  Johnson?  *^  \ 

I  * 

'    A    Yeah.   My  guess  is  that  I  was  --  that  this  was  on  a 

sipeakerphone  and  we  were  saying  --  or  that  Jack  was  saying, 

\  well,  what's  --  you  know,  what's  going  on?   And  then  the 

\paren,  exchange  of  letters,  may  be  a  note  to,4nyself,  like,  was 

there  an  exchange  of  letters,  because  I  wouldn't  interrupt 

\  \  -  -'      ' 

during  the  call.   Or  it  may  be  one  that^-;'  you  know,  there  was 

an  ex<?hknge  of  letters,  sort  of  highlight  it,  meaning  we  want 

to  get  the  exchange  of  letters. 

Q    Okay.   Then  towards  the  bottom  you  have  the  two 

parallel  lines  and  underneath,  JCK  tells  Nathan  info. 

A     Yeah,  that  probably  means  that  the  first  call  with 

Johnson  terminated,  and'  then  Jack  immediately  picked  up  the 

1  phone  and  told  Nathan  the  info,  but  I  canH  tell. 

\     Q    Okay.  I  \ 

^ 1  can't  tell. But  what  had  fiSppeneh   here  was,  The 

New  York  Times  had  contacted  Johnson,  and  they  "had  puffed  him 

) 
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with  respect  to  "they  already  had  a  lot  of  information,  they 
were  ready  to  jje-wTth  this~sto-ry^,.,^re  was  his  opportunity  to 
give  his^side"  kind  of  a  thing.   So  t>ifri;  was  kind  of  what  was 
you  know,  what  was  pushing  that  at  that  tike. 


/ 


/ 


Q    Okayr'  Now,  there's  a^&i^ence,  you  read  Johnson, 
last  fuir'matter,  Pres .  matter.       ^^^     \ 

A  Yeah,  that  may  refer  to  the  very  €^^arly\ref errals 


ijically. 


that  had  come  in,  or  --  I  don't  remember  it  spec 

/       •  \    , 

bejcause  I  frankly  don't  even  know  whether  I  was^  in|volved  in  it 

when  I  first  came  in,  but  the  initial  October, 

before-the-election  RTC  letters,  and  it  may  -iusjt  mean  that 

Johnson  was  the  guy  who  was  involved  in  that  as'  well. 

'  /   / 

\   \  Q    Okay.   Back  in  September  of  1993,  do  yoU  think  you 

werev  familiar  with  that  initial  referral,  even  if  you  hadn't 


been  xnvclved  in  the  processing  of  it? 

A^  \   I  have  some  slight  recollection.   And  again,  I  don't 
know  where  this  one  even  comes  from,  because  I've  been  asked 
so  many  questions  by  this  time. 

Q    Yeah. 

A    But  I  have  some  slight  recollection  that  something 
came  in  in  the  nature  of  correspondence,  which  is  something 
I  that  we  do,  you  know,  a  couple  hundred  some*^imes  in  a  month 
^nd  that  there  was  a  piece  of  correspondendeXconcerning  RTC 


and  that  it  either  got  routed  from  Public  Integrity  to  Fraud, 
or  Fraud  to  Public  Integrity,  or  somehow  that  w4  had  an 
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awareness  of  il 


But,  you^now;  I~wasTP~t~-tt-ijrectly  involved  in  any 


decisioivmaking  as  I  recall,  although\f or  all  I  know,  we  sent 

a  response  and  my  initials  are  on  it.   I^ean,  it  was  that 

kind  of  a  thj 

/     Q  /     Okay .   Why  don ' t  you  turn  td^ 

/A    You  know  also,  at  the  bottom,  ej^cuse  itie,  it  doesn't 

say,  Johnson  gives  source  is  Hale;  it  says,  ^John^on  guesses 

source  is'  Hale,  slash,  attorney. 

Q    Okay,  all  right,  thanks  for  clearing;  that  up. 

I   I 
A    Let  me  make  that  general  caveat,  just  ih  case 

I  '   .' 

somebody  reads  this  transcript  without  actually  seeing  these 

\   \  '   ^ 

\  notes,  I'm  doing  my  best  effort,  but  I  don't/thihk  doctors 

\have  much  on  me  in  the  way  of  difficult-tOT-read/ handwriting . 

Sure.   7746, 

,A\   Okay.   All  right.   JCX;-^-  you  know,  it  could  have 

been,  when  it  says,  briefed  Nathan,  maybe  Nathan  walked  into 

the  room  at  that  point.   Because  it  looks  like  —  again,  I 

can't  tell  whether  these  were  really  consecutive  pages  or  not, 

but  it  does  say  JCK,  colon,  one,  get  detailed  proffer  from 

attorney;  two,  from  defendant  with  no  promises;  and  then  it 

~\^ 
says,  MJ  --  that's  standing  for  Michael  Johnson  here  --  colon, 

\  \ 
would  accept  proffer,  slash,  5(k)  if  substantiated,  useless  as 

immunized  witness. 

Q    Okay.   Could  that  be  substantial  inst^ead  of 
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eah,  because  that's  a 
t,  that  it  has  to  be  substantial. 
Okay. 

-  or  it  "^says  JCK,  colon. 


,monitore<l  calls ,  question  mark,  in  view,  of  Times  disclosur":" 

/'  v    \ 

Then/it  says  Hale  has  given  USAO  only  general  assertion.   Then 
/  JCK/  when  is  indictment  planned?   Coleman  wetot  t©  New  York 

/    /  \   \ 

I   Times  after  USA  letter  as,  then  it  looks  like\thei  word 

I   apparent,  and  I  can't  tell  whether  it's  responsible  or 

! 

1   responsive. 

\       \ 

'       Q    Or  just  response? 

A    Response,  yeah,  after  USA  letter,  as  apparent 

re^onse,  right.   Then  it  says,  the  column/next '  to  it, 

\  \  ■  ■'  { 

Taesday,  p.m.,  slash,  other  fraud  cases-^'pendingy.   JCK, 


colo^  -T 

Q    Sense  of  allegations? 

A    Yeah,  sense  of  allegation  against  Clinton.   Let  me 
also  reflect  for  the  record  that  to  the  extent  that  you  have 
made  interjections,  it's  following  long  pauses  where  I've 
tried  to  contemplate  what  the  letters  are.   So  I  appreciate 
the  input.  \\ 

Q    Sure.   I'm  not  trying  to  influence  you . 

A    Right,  and  I  alsu  -'-  I  just  want  tovmake  it  clear, 
you're  not  cutting  me  off  in  any  way.   This  isNwhile  I'm 
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sitting  here  scratching  my  head. 


So  it  say^-T'sense  of  alTeg«-tion  against  Clinton,  slash, 
per  Paula,  nothing  there.   And  then  there's  an  arrow;  it  says. 


Johnson  thinks  last  fall  letter  covered  tfUs.   In  other  words, 
he  thinks  ti 
/        0 


is  the  same  stuff> 
Okay.   Before  we  go  any  further,  does  the 
compcisition  of  the  notes  on  this  page,  7746\,  incricate  that 


these  are  notes  taken  during  a  conversation,  ^or  do  they 


.\,-, 


indicate  to  you  that  they  are  a  post-conversataon i summary? 
A    Well,  I  don't  do  post-conversation  summaries 

!    i 

qenerally.   So  I  have  no  suspicion  that  they're   I 

•  I     ! 

post-conversation.   I  think  what  it  is,  is  tha/t  I/'m  sitting 

\ 
\  there  and  I  am  hearing  Jack,  probably  on  the  /speikerphqne, 

couXd  even  be  one  side,  but  if  the  speakerphone  was  working  it 

\  \  -^ 

would\b€  on  the  speakerphone,  and  then^'m  just  basically 

\  \  ^^^^^  V 

keeprng^^rack  of  what's  going  on. 

X^  ' 

Q    Okay.  Before  we  go  any  further,  do  you  have  any 

recollection  of  a  call  to  Mr.  Hubbell's  office  occurring 

immediately  after  this  call  with  Mr.  Johnson? 

A    You  mean  --  no,  no.   I  mean  I  have  a  --  no.   And  if 

the  sense  of  your  question  is,  was  I  present  during  such  a 
1  call,  I  would  be  shocked  to  not  see  it  represented  in  my 
Vnotes .   But  more  importantly,  there  was  notfUng  I  read  in  my 


notes  --  the  one  thing  about  keeping  the 


'Associ 


ate's  office 


out  of  this. 


1317 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Q     Yeah. 

A     I  c^jT-'-tT^hink  of  any^-information  that  would  have 
been  bei^g  communicated  from  Jack,  whc^would  be  a  Deputy 
Assistant  Attorney  General,  to  Hubbell  in\a  matter  like  this; 

ut  x  matter  or 


I /mean,    everu-^m'e    that    said,    don'~t~~^sk   abo 
somethijrg.       But    none   of    that    stuff   was  xiccurriisg,    so    -- 
/Q  Okay.  \  \ 

/a  I    don't    have   a    specific    recollection   of    one.       I 

\        I 
wpuld   be,    frankly,    quite   surprised   to   learn   that  there   had 

been . 
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R?TS  V.'ATT 
DCMN  MAGMER 

Q  /^Okay.   The  next  page,  7747r\Some  information  has 
been/redacted.   I  recognize  that.   But  I^^^ask  you  to  read  the 


information  tJrat  does  appear  o?r~that  page. 
/     A  /  Okay.   First  let  me  say,  I  didn't  re\^act  anything 
myself . 

/   Q    Sure. 


It  could  have  been  the  Independent  Counbel  or  it 


I   could  have  been  Justice  management,  for  all  I  knoit. 


Understood . 


\   '    A    But  I've  got  no  real  understanding  as  t'o  where  the 

\  li\nes  were  drawn.  /   / 

\   ^  /   / 

'   It  says,  recuse,  question  mark.   And  trhen  it  says,  any 


n 


paren^  nomination  out  of  Senate  committee.   And  it  says,  Paula 
Casey  at  Federal- Practice  Seminar,  San  Antonio,  Texas, 
(210)227-4392.   So  that's  where  she  was. 

Q    Okay.   The  next  page  I  can  decipher,  I  think,  the 
information  that  hasn't  been  redacted.   And  it's  because  other 
information  has  been  redacted,  I'm  not  sure  that  we  can  really 
make  a  sense  of  what  does  appear.   So  - 
\     A    Well,  I  can  make  some  sense.   I  (ne«n,  if  you  want  me 


to, just  for  a  second  -- 

What  I  see  here  is  the  circled  numbers:   1\  2,  3,  4,  5, 
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And  then  it— says"]  rn~Bra-e)c^ts ,  with  a  star,  Casey  will 
think  aioertjt  it.   I  would  guess  that  thas  was  actually  a 
proposal  of  a  specific  course  of  action  or  specific  points 


that  had  been^rSised.  And  sinOe~,^again,  if  H-hese  pages  are 
chronological  and  sort  of  close  in  acttMl  occurrence  in  the 
notebook  to  what  they  are  here,  it  looks  like  they  got  the 

/  telephone  number  for  Paula  Casey  and  then  ma^^be  ^ack  got  to 

/    /■ 

talk  to  her.   So  — 

\        I 

I    /    Q    Okay. 

j   i    A    But  it  looks  to  me  like  there  was  something  of 

1  'I 

\     substance  here,  I  would  definitely  say.       /   / 

\       \  I 

\   \   Q    Yeah.   And  then  what  does  appear  L^,    Casey  will 

^hrnk  about  it,  correct? 

Right,  right. 

Okay.   Do  you  have  a  recollection  of  being  present 
during  a  conversation  with  Ms.  Casey  that  day? 

A    I  think  so.   I  mean  I'm  --  not  a  specific 
recollection.   I  know  what  the  issue  was  with  Paula  Casey  and 
with  her  office.   And  whether  we  were  into  really  having  made 
a  determination  on  the  appropriateness  of  recusal  or  not  I 
don't  recall  at  this  particular  time. 
\      But  one  of  the  things  that  comes  up  5re<3uently, 
especially  with  someuiiti  wliu  my  iiuLes  iniJfcateX  had  no 
prosecutorial  experience,  a  brand-new  United  Senates  attorney, 


n 
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still  going  through  the  nomination  process  or  just  having 
completed  it,  th-e— trrfresnoi.cr~t>vaX  we  have  for  considering  when 


a  recusal^is  appropriate  is  one  that  makes  a  lot  of  sense 
from,,^you  know,  here  in  Washington  with  sisme  experience  in 
terms  of  appea^aTTce^of  confTXct~-i-s,sues  but  wriich  sometimes 
lose  in  the  field  as  not  the  right  on^. 

/     And  the  distinction  is  this :   As  somehody  iVi  the  field  -- 

/     /  \ 

/  and/ 1  recall  this  coming  up  in  conversations \with\  Paula  Casey, 

■'    /'  \    \ 

ei/ther  my  .own  or  I  was  aware  of  them  or  someth\Lng  1-- 

basically,  is,  you  know,  well,  if  I  recuse  because  of  X's 

involvement,  I  must  be  saying  there's  something  in  the  case 
I 
,  bad  about  X . 


\  \ 


Our  thing  is,  once  X's  name  is  raised,  il:'s/time  to 


recuse  on  an  appearance  standard.   Because  /f  yo'u  later 
coTicl'ude  that  there  is  something,  you  wial  inevitably  have 
taken  sKeps  that  in  some  way  shacre  the  future  of  the 
investigation,  even  if  it's  deciding  who  to  go  to  first  or 
second  and  who  to  alert  to  certain  things.   And  you  would  have 
gotten  documents  in  your  hands. 

If  you  decide  not  to  go,  you'll  always  have  the  cloud 
that  there  was  a  reason, not  to  go.   And  if  you  start  down  the 


ihing,  the  kind  of  analysis  we  would  give\it  is  when  do  you 
\stop?   You  can't  stop  the  day  before  you  incrict  the  person. 


That's  clearly  iiuL  IL. \ 

So  the  more  you  roll  that  back,  the  more  you  find  that, 
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ultimately,  your  cjecisicn  not  to  recuse  is  going  to  have  a 
more  incrimina_ctng~~5ugges'tTOfw4or  the  reason  for  your  recusal 
than  if^ou  just  do  that  to  start  witji. 

//So  that's  sort  of  the  --  you  know,  and  kind  of  explaining 

s  a  lot  ofXsense  but  that 


to  people  not-eTrlythat  that 

/it's  quite  common  and  that  it's  no  re^^lection\on  the  U.S 

'  Attorney  involved  or  the  assistants  or  th©^  individuals  whose 
/  \ 

names  comes  up.   It's  just  through  experience 

/    1  " 


pi.ease  read  aloud. 


thvLs  turned  out 
to  be  the  best  way  to  avoid  the  experience  of\any  conflict. 

Q    And  I  take  it  that  because  of  the  naitur,e  of  the 

'  !   I 

crimes  that  your  section  prosecutes,  you  had  substantial 

experience  with  recusal  issues  prior  to  Septembe^f  of  1993? 

/   / 
A    Yes,  yes.  /   / 

/   / 
Q    Okay.   Why  don't  you  turn  to  774^?   And,  again. 

Okay.   It  says,  confereiTce  call,  McD,  HMCD,  slash, 
JCK,  slash,  IM.   It  says,  conference  call. 

Q    Okay,  to  the  top  of  that  --  I  didn't  mean  to  cut  you 
off,  but  there's  some  information  to  the  top. 

A    Yeah,  it  says  9/20,  9,  slash,  20.   I  can't  see  a 
year.   That  may  have  been  cut  off.   And  then  in  the  right-hand 
corner  looks  like  it  says,  call  --  call  Martin  or  Martins.   I 
don't  know  what  that  is.   But  because  of  th^  position  on  the 
pagH"; — though, — I  would  suggest  that  may  hdve  been  some 
extraneous  thing  that  I  just  thought  about  or  Vame  up 
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Q     Yes,  okay. 

A    Then.^f^ays ,  5TTUT-~-It  says ,  Irv  wants  leads  to 
Bureau  .^'^hen  it  says,  per  DAG  via  Irv.  Nathan.   And  Phil 
Heyma'nn  was  the  Deputy  Attorney  General  referred  to  there. 
Says,  let  th^nf'proceed  on  HaleT  Wf  should  p\irsue  leads. 

,Focus  equals  Madison  Loan.   Then  it  saj^s,  papeV  trail.   It 

I  /  \     \ 

says/  pursue  things,  W,  slash,  0,  meaning  without  specific 


cooperati 


Lon  of  Hale. 


/    The  point  --  and  this  is  just  a  sample  ofi  some  of  the 
t'hings .   The  point  here  was  that  we  should  do  all  the  things 


that  we  can  do  that  don't  involve  any  getting  any  information 

from  Hale.   We  should  not  stand  by  and  let  Hal«  s/lc 

\  /   , 

pr\ocess  in  any  way  by  any  negotiations  or  discussions  with 


Low  up  the 


hinK   We  should  go  out  and,  as  it  says  her^,  we/should  pursue 
arj.  rhe  leads  that  we  have.   And  this  ■;^-  it  wasl  basically  one 


of  as.  cijeative  as  you  can  be.   Anything  you  can  think  of  doing 
without  the  specific  cooperation  of  Hale,  do. 

Q    Okay.   Let  them  proceed.   Who  does  them  -- 
A    I  think  that  means  allow  the  U.S.  Attorney's  Office 
to  continue  to  proceed  with  respect  to  Hale.   Which  at  this 
point  proceed  means,  you  know,  he's  indicted,  he's  going  to  be 
indicted,  he  isn't  giving  any  information\.\  So  it's  more  like 
idon't  change  trial  dates,  don't  get  calendars  changed,  just 


keep  on  going. 

Q    Okay.   Now,  you  didn't  put  your  own  ^itials  on  the 
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page  to  indicate  that  you  were  present  for  tne  conference 
call,  but  -- 

A  x"  I  was ,  yeah . 
/Q,  Okay. 

/   A     Iwa£ 


tnd  it  says,  call  Johnson, 
/re  Coleman  knows  department.   And  then ^I  can'tXsay  whether 
/  it's/in  it.   I  guess  it  does  say  in  it.   And,  of,  course, 
that's  that  emphasis  that  I  talked  about  before  when  we  wanted 

Coleman  to  absolutely  know  that  he  had  an  avertue  other  than 

\       I 
the  U.S.  Attorney's  Office.  i 

i  ; 

■ ;     Q    Okay.   I  think  there  was  a  small  bit  of ;  information 


\  in  a  second  column  that  you  didn't  -- 


/    / 


Oh,  it  says,  what  is  the  crime,  question  mark.   In 

/ 
X.zXi    question  mark.   So  it's  the  first ■  question  is,  what's 

\  \  /■     ' 

th"e  crime?   Are  the  elements  of  any  r^eral  crime  present 

■^,  \ 


hereX^  And  the  next  issue  was  ifTthere  is  a  Federal  crime,  is 
it  within  the  statute  of  limitations?   Because  this  was  very 
old  information. 

Q    Okay.   We  can  skip  some  of  these  pages.   And  if 
you'd  go  to  7763,  64  and  65. 

A    Okay. 

Q    These  are  --  these  are  pages  that  contain  printed 

\\ 
3t  notes  ifrc 


^information.   I  take  it  they're  not 


rem  your  notebook. 


A    No.   These  appear  to  be  newspaper  articles, 
photocopies  of  newspaper  articles,  maybe  even  ntagazine 
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articles.   But  this  --  if  they  were  in  my  notebook,  it's 
probable  that^i-^Ttended  a  me^etliwi  and  was  handed  these,  and 
my  practjrte  would  have  been  just  to  stick  them  in  the  notebook 
in  the  pages  that  they  related  to  for  background. 
Q 


And  for  the  recoi 


this  doe^  --  it  indicates 
i^t '  s  an/article  concerning  the  allegatior^s  that\Mr.  Hale  was 
/making  regarding  Madison  Guaranty,  Mr.  Clinton  and  Mr.  Tucker? 
/    /  A    .Right.   One  of  them,  on  the  7763,  j\idge\  expects  to 

I  be  indicted  in  SBA  loan,  this  is  the  article.  \   I 

/  \   1 

'.         I         Q  Okay.  I   ! 

!       A    Oh,  I  guess  that's  --  and  it  looks  like  the  rest  is 

\  just  a  continuation  of  that  article,  the  other /two  pages,  from 

\the  Arkansas  Democrat  Gazette. 

Q    Okay.   If  you  go  to  7766,  pleasey^  It's  very  brief, 

Okay.   It  says.  Little  Rockj^^^   slash,;  29.   I  don't 

know  VhaX  the  first  name  is  there;.   Then  it  says  JTAF,  which 
\y' ^ 

stands  for  Joan  Farrington,  who  is  in  my  office.   Although 
Joanne  Harris  --  I  think  it's  Joan  Farrington,  yeah.   And  then 
it  says  GAC,  which  is  George  Alan  Carver.   It  says  -- 

Q    How  about  Wade  and  Dorch? 

A    Wade  and  Dorch,  Dorch  is  a  FBI  agent,  was  a 
I  1  supervisor  over  there. 

Oh,  and  the  first  name  there  before  jt   Is  GMcD,  Gerald 


!  McDowell,  Gerald  McDowell.   So  it's  Gerald  McEJowell,  Joan 
Farrington,  George  Alan  Carver,  Wade,  which  is  what  it  looks 
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1  like,    and    Dorch.      And   Wade   would    also    be    FBI. 

2  Q  Okay^'—Uoe's    this~~nTd-i-cate    --    well,    does    this    have 

3  any   signirficance   to  you,    the  way   it '  s"^ritten? 

X 

4  .A     Well,  I  --  the  primary  signif ic2Lnce  is  I  remember 

5  re-ally  only  jm^' meeting  that^n\^^i_ved  CarverXand  McDowell. 

6  And  I  don't  know  what  the  timing  is.   )ft,^  some  point  --  and 

7  Joan /Tarrington  specializes  in  Independent\Counael  matters. 

8  Tha't '  s  one  thing  to  note.   And  there  are  notes  in  here 

/       "'  ■         \    \ 

I      reflecting  our  input  into  the  Independent  Courtsel) legislation 


that  was  pending  during  this  time. 
■    Whether  this  is  it  or  not,  I  don't  know,  butlthere  was  a 
meeting  at  which  we  basically  sat  down  on  very/  short  notice  in 

'.  the  Public  Integrity  Section's  conference  room;  and  Wade  and 

\   \  /   / 

Dorch,  I  don't  recall,  but  at  least  Joan  Farrington,  Carver, 

\  \  y     ! 

McDowell  were,  I  guess,  present,  although  even  with  Joanne  -- 
the  m.eet,ing  that  it  calls  to  minciris   one  in  which^we  attempted 
to  define  a  scope  of  jurisdiction  for  a  Special  Counsel,  as 
distinct  from  an  Independent  Counsel.   And  that's  what  this 
calls  to  mind. 

Q    Okay.   Was  --  was  the  meeting  to  discuss  the  scope, 
was  that  in  anticipation  that  the  matter  out  in  Little  Rock 
was  going  to  have  to  be  removed  from  the  u\S.  Attorney's 
\office?  j  \ 

A    I  don't  know  whether  that.  myeLlng,  that  decision  -- 
well,  I  don't  know.  \ 


1326 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


Chronologically,  at  one  point  it  was  determined  that  the 

Hale  case.   And  they  sent 


Fraud  Sectionj<*etrr3go  and  do 

three  att-Orneys,  headed  by  a  former  United  States  Attorney, 

Jim  MAckay .      And  there  was  some  discussion\as  to  whether 

but  we  (i<pn '  t  have  as  many 


Public  Integj-iiTy  should  be  invo 


people 

/ 


/the   t/ime,    so   we   were   very   happy   not    to   have\gone; 


/  And 


d  as  you  probably  know,  but  it's  wo 


\    \ 
rth\ saying. 


aylng,  Jerry 


I     McDowell  had  been  chief  of  the  Fraud  Section  f(Br  about  12 

!     ••'  i    I 

I     years    up   until   March   of    1992.      So   he  was   very   familliar  with 

\        i         Mr.    Sqro .       he   was    the   chief    of    the   Public  jlnt'egrity . 

\   \ 

\    ,         BY  MR.  CLARK: 

\   \   Q    You  said  chief  of  the  Fraud  Section/ 

\  \ 
\   \  A    Oh,  I'm  sorry.   He  was  chief  of  tl^e  Public  Integrity 

Sedti^ .  ^^  \ 

^o  'he  had  experience  in  Independent  Counsel,  (experience 

in  Public  Integrity  work  generally,  and  at  the  same  time  he 

was  in  charge  of  the  section  that  had  the  greatest  expertise 

in  the  Department  with  respect  to  criminal  banking  laws.   And 

Allen  Carver  was  their  banking  expert.   So  at  some  point 

they  --  it  was  determined  that  they  would  actually  go  and  do 

the  Hale  case. 

Now,  with  respect  to  the  other  part  of  \t,    the  pursuit  of 


the  allegations ,  I  don't  know  when  this  --  when  it  actually 

arose  that  it  should  go  --  it  wasn't  required  to  go  to  an 

) 
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Independent  Counsel,  obviously,  because  there  was  no 
Independent  CQiHTSeT~statute7~~~:^ftd,  more  than  that,  there  was 
no  credible  allegation  made  against  afw  covered  person  even 
had  jChe  act  been  in  effect  as  it  was  written  prior  to  this 
time  or  as  it^--subsequently  was'J'evii^itten 


/ 


But^n  terms  of  discretionary  matrers,  thfe  Attorney 


General  asked  that  we  draft  up  language  thXt  woAld  define  a 
scope  of  jurisdiction  so  that  she  could  appoint  a  statutory 
Special  Counsel,  a  regulatory  Special  Counsel  A  And  so  that 
was  in  here  someplace,  but  I  don't  have  much  recollection 

other  than  we  were  all  in  a  room,  and  I  remember  it  was  short 
I  ' 

notice,  and  we  sat  around  trying  to  draft  it.  / 
>.  /   / 

}    Okay.   That  page  we  were  just  looki/hg  at  appeared  tc 


'V. 


ear  a  date  of  September  29th. 


Yeah,  that  seems  really  sooo^^ut,  you  know  --  but  I 


\ 


don 'K  know.   I  --  I'll  take  this  fas  an  opportunity  to  point 
out  that  this  seems  like  a  big  matter  now,  and  then  there  was 
some  significance,  but  in  terms  of  what  the  Public  Integrity 
Section  does,  this  would  be  a  time  when  the  Travelgate  case 
was  there,  the  Door  murder  case  was  there,  the  Packwood  case 
was  there. 
,  \  You  saw  a  note  in  here.  Rocky  Flats  .\\That  was  a  case  we 

^.were  referred  by  a  Federal  judge  because  gratid  jurors  had  gone 
on~~t.he  courthouse  steps  and  made  Statements  ataout  the 
proceedings  in  the  grand  jury  because  they  wer^unhappy  with 
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what,  was  going  on. 


So  this  i  s--veTy"  -  -  it  'T~Tr»rxi  to  say  typical,  but  it  is  -- 
it's  kind^f  typical  stuff.   It's  not^ike  your  day  is  this 

thing--:   This  is  one  thing  that  happens  in^  day,  and  then  you 

\ 
J  say,  I'rtvmuch  more  issue 


go  on  to  thei>ttfer  things.   So, 
riented'-^han  the  dates . 

yQ  Okay.   Was  it  --  did  you  agree  atvtne  time  with  the 

decision  that  the  Fraud  Section  should  handles  it, \  up  until 
sivch  time  as  they  thought  that  there  should  be\some  input  from 
Public  Integrity? 

I    A    Yeah,  well,  I  am  not  sure  --  well,  I  xhijnk  the 

\   1  ^  J 

I  arrangement  we  really  had  was  they  would  --  and  wmen  we  say 

\it\  again,  I'm  not  really  clear  about  the  allegations  by  Hale 
\   \  /   / 

and  \the  allegations  against  Hale.   But,  you^^'know/,  I  had  worked 

fo^  Jferry  for  12  years  or  so,  having  jpJm'ed  the  Isection 

shortly ^after  he  did,  Public  Integrity  Section,  and  I  knew 

that,  you  know,  he  was  cert:.inly  competent  to  do  it,  and  I 

also  knew  that  it  fell  short  of  the  real  Public  Integrity  kind 

of  reason  for  being  involved  and  that  it  was,  at  heart,  at 

this  point,  a  case  that , involved  some  very  arcane  aspects  of 

banking  and  SBIC  and  SEA  law. 

n  v\ 

i     And  I  also  knew,  I  forget  how  this  emerged,  but  one  of 
I  the  relevant  statutes  differed  from  most  Federal  criminal 

statutes  in  that  it  had  a  iu-year  statute  of  INimitations .   And 
that  was  one  with  which  the  Fraud  Section  had  expertise.   So  I 
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had  no  doubt  that,  you  know,  if  it  became  appropriate  for  us 


to  be  involve^tr-^ou  know,  Jerrv~-vould  call  us  in  and  share 
inf  ormatiTon . 

-'Q    Okay.   Did  you  become  aware  at  some  point  that  there 

^---— — — ~— -_  '^ 

were    some    sg&^rTtic    allegationsctm<erning    th'e^  1984    Clinton 

^-gubernatorial    campaign,    the    fund? 


/ 


I  don't  know  if  that  was  --  first,  of  All,  I'm  not 

\ 


n 


awa're  of  ever  being  aware  of  specific  allegai\ions  of 

/  ■         \    \ 

criminality  with  respect  to  that.   And  I  don ' d,  frankly, 

remember  --  I  mean,  our  initial  focus  had  to  do  with  the 
i  1 

5300,000  and  the  two  checks  and  the  fact  that  Clinton  was 

alleged  to  have  been  at  these  meetings.   And  I'  don't  think  we 

\  were  --  I  don't  think  it  was  really  a  focus  on  where  the  money 

ultimately  was  going,  et  cetera.   It  was  more  --  it  was  sort 

or.sort  of  more  basic  than  that.     ^/        \ 

\q  \  Okay.   But  later  on  at  some  point? J 

A     I  don't  recall.   You  know,  I  don't  recall. 

Q     Okay.   Let  me  show  you  a  series  of  pages  Bates 

stamped  007731  through  and  including  7735.   And  my  first 

question  would  be  whether  you  recognize  the  photocopy. 

A    These  appear  to  be  pages  from  --  from  my  1993 

government  issued  8-1/2  by  11  calendar.   \\ 

\     Q    Okay.   And  there's  writing  that  ap^pears  on  a  couple 


of  the  pages .   Do  you  recognize  the  handwritii\g? 

\ 
A    It  appears  to  be  mine,  except  with  respect  to  the 
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the  lines  7:30,  7:45.   Do 


word  redacted  which  appears  quite  frequently.   I  did  not  write 
that;  and,  ag^^wTth  the  other  docrmnents,  I  didn't  make  any 

redactions , 

/' 

/Q  Okay.   Turn  to  7733,  please,  the\date  of  October 

28't.h.  You  JwrVe  something  written"" 
/you  see^that? 

'A  Yeah,  it  says  JCK. 

Q  -Okay.   Do  you  know  what  significant^  tH|at  has,  if 
any? 

A  Probably  was  a  reminder  to  get  --  I  don  It  think  it 


was  a  meetin-  at  that  time.   It  probably  was  a, 'reminder  to  get 

\  '  i      I 

back  to  Jack  on  something.  /   / 

Q    Okay.   Were  you  involved  in  the  preparation  of  any 

/ 
rgent  reports  concerning  the  Hale  investigation? 


\ 


I  don't  --  I  can't  --  it  doesn't  comeVto  my  mind 


what  \jrgent  report  I  would  have  been  irv-ijypri  with,  although  I 
could  have  been,' early  on.   But,  again,  by  now  I  guess  you've 
heard  a  lot  about  urgent  reports,  but  again,  some  sections 
generate  three  in  a  month.   My  section  sometimes  generates 
three  in  a  day. 

Q  Okay.  Let  me  show  you  002204  and  2205.  It's  an 
urgent  report  dated  October  28th,  1993,  from  Mr.  Keeney  to 
is.    Reno  and  Mr.  Heymann.   Did  you  see  that  aocument  at  about 


the  time  that  it  was  prepared?  \ 

A    I  don't  recall  having  seen  this  at  thfe  time.   There 
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would  be  another  document  that  showed  a  routing  slip. 
This,  ii 


5oks  like  it  waS^-gsnerated  from  the  Fraud 
Section^^  Normal  routing  on  matters  woxld  not  have  an  urqent 
repart  go  through  Public  Integrity  that  wa€  originated  in 
Ftfaud.   And,,.-tT5the  extent  that  tRes£  are  desjLgned  --  you  know, 
Aenerai-ry  by  the  time  an  urgent  goes.  Jack  already  knows  the 
/  information,  basically.   This  is  sort  of  information  that 
/  should  go  to  the  Attorney  General  because  something  is  about 

/  \  V 

to  happen  or  it  should  just  generally  be  withiVi  her  radar,  and 
/  \   I 

this  is  a  way  of  communicating  that.  ! 

i  ' 

I    So  there  would  be  no  particular  reason,  you  know,  why  I 


\  would  get  this.   I  wouldn't  argue  if  somebody /said  that 
\McDowell  sent  me  an  FYI  copy  of  it  or  that  I/saw/ it,  but  there 
wouXd  be  no  requirement  that  I  would  see  i.^  for/it  to  move  and 
no\ex^ectation  that  I  would  see  it. 

^Q  \  Okay.   You  didn't  participate  in  the  preparation  of 
it? 

A    I  don't  recall  having  participated  in  the 
preparation  of  this. 

Q    Okay.   Between  the  meeting  on  September  20th  and 
_  October  28th,  had  you  been  regularly  receiving  information 
concerning  the  Hale  investigation,  whether \through  E-mails  or 
\memoranda  or  -- 


A    Well,  I  don't  know.   I  mean  Jerry  ma^y  have  copied  me 
on  E-mail  communications.   I  may  have  seen  stuf^f.   But  to  the 


"■ 
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extent  that  something  didn't  require  me  to  do  anything,  you 

other  people  you've  talked 


know,  as  you  QArrTlnagine  from 

to,  we  gert  stacks  and  stacks  of  paper^low  through  the 


offices,  and  for  me,  you  know,  I  couldn 


/ 


number  of  urgerfts  that  I've  actua-iJ^  si 
ihings  jl^  may  have  seen  because  they're 
Yeah. 


ize  a  large 
on,  let  alone 
by  my  staff. 


E-mail 


.So  I  would  think  that  Jerry  may  have  routinely 
copied  me  on  E-mail  stuff,  but  Jerry  would  not\ bel giving  me 
instructions  to  do  something.  ' 

Jack  would.   Jack  does  not  communicate  by 
ordinarily.   I  don't  remember  ever  having  gotten  ^n  E-mail 
frpm  Mr.  Keeney  saying  to  do  something. 

I  remember,  you  know,  phone  calls.   Aq6  once  the  three 
frSudXattorneys  were  involved,  and  onc^^it  was  ^lear  that 
Publrc  rntegrity  didn't  need  to  g'et  involved  right  then,  it 
really  assumed  very  markedly  a  back-seat  position  for  us. 
Because,  frankly,  it  was  quite  a  relief  because  we  were  having 
some  really  --  real  difficulty  solving  problems  at  that  time. 

So  to  the  extent  that  Jerry  was  stepping  in  and 
supervising,  taking  care  of  that  part  of  it,  I  could  have  seen 
it.   Maybe  I  did.   Maybe  I  didn't.   But  l\rti  not  in  a  position 
\to  second-guess  Jerry  McDowell,  mostly  because  I  haven't  found 
any  things  that  I  do  better  than  ne  aoes  in  ti\e  first  place. 
So,  you  know,  it's  not  my  job  and  not  my  inclination. 
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Q     Okay.  The  --  if  you  look  back  at  7733,  in  the  column 
for  Saturday j^.-'OC'Cober    30th,  yoiT'-v.e^written  some  information. 
And  I'd^sk  you  to  read  that  allowed. ^^ 

.'A    Yeah,  let  me  say,  when  I  write  stuff  on  the  weekend 


/ 


eiytries,    it^,feypically    is    a    contiTTcraiion   of    something    that    came 


/ 


,up  with/respect  to  something  on  a  weekda^^,  but  \I  just  used 

/ 
that/as  a  general  overflow.  \ 

/  Q    .Okay.   Does  --  before  you  proceed,  tioes\  the  fact 


that  it  appears  in  the  column  for  Saturday 


indVcat 


e  that  that 


'      was  the  day  that  you  received  the  information? 


I       A    No,  no.   I'm  sure  that  I  wrote  the  information  on 

\   ';  /   / 

\  the  day  that  I  received  it,  but  I'm  just  as  sure  that  that  was 

\   \  /   / 

\  not  on  Saturday,  October  30th.   And  I  see  some  arrows  coming 

^  '~\  /   / 

6ut\from  Friday,  October  29th,  where  some  fhingS  are 

\  '\  /-'      ( 

redacted.  ^/        \ 

N^nd> Jane  Erickson,  whose  name  is  here,  is  an  !FBI  agent. 

And  now  this  is  actually  reminding  me.   I  was  involved  in  some 

debriefing  or  briefing  of  Jane  Erickson,  I  think  with  Jerry. 

I  think  she  was  the  first  agent  to  --  and  I  had  worked  with 

her  in  the  past  and  know  her  to  be  a  really  good  agent. 

Q    Yes . 

A    And  324-5682  is  a  telephone  number  here,  and  324  is 
Vthe  exchange  for  the  FBI.   So  I  would  guess  5. t  was  a  call  over 
there  or  maybe  she  was  Just  telling  us  her  nur^ber.   The  point 
is,  Jane  was  assigned  to  go  out  and  gather  together 
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-E  --  before  the  RTC? 


information  or  review  with  the  Bureau  what  they  had  or 
something  lik^ttfaT^   So  irT^termsof  what  it  says  here,  under 
Friday,  ^erctober  29,  it  says,  after  th6\name  redacted,  it  says, 
re  RTC  referral  to,  paren,  Irv  Nathan. 
Q    Okay<''''ls  that  a  re 

Yes ,  yes . 

Okay. 

.Which  is,  you  know,  just  means  concerniVig. 

Yeah. 

And  then  there's  an  arrow.   Then  --  ilt '  s  hard  to 

!  i 

read  it  anyway,  with  the  redactions  it's  even  more  so,  but  it 

.     \  !    I 

\     sSys,  particularly  because  I  --  I  assume  they  actually  relate 


\  to\  thi 

\  \ 


s  case  if  they  were  made  by  the  IC,  and/ probably  have 
something  to  do  with  something  totally  different  if  they  were 
redacted  by  the  Department.   But  I  don ^x  have  much  of  a  guess 
on  it^.  ^But  Jane  Erickson,  looks  like  it  says,  9  -- 

X^  ' 

Q    Last  week? 

A    Oh,  9  last  week,  1  list,  slash,  Clinton,  slash, 
Whitewater.   Then  it  says,  something  Clinton  --  I  have  a  vague 
recollection  what  this  was.   The  RTC  had  sent  referrals,  and 
it  was  finding  out  what  was  actually  in  them  and  being  sure  we 
knew  either  the  number  of  them  or  the  numse^r  of  total 
Vallegations . 


Then  it  says , no  referral,  re  crim  or  knowledge.   I  think 

what  that  refers  to  is  --  and  that's  linked  by  )^n  arrow  coming 
^ 
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from  Whitewater. 


And  theu'-errtervards ,  dash"r~>*ith  McDougal  in  October, 
'92.   I/think  what  this  is  referring  cia  is  what  I  believe  to 
be  tfie  case  at  the  time,  namely  that  there\had  been  nc 
referral  c^jKTerning  criminal  actiVi^  on  Clin^ton's  part,  nor' 
ad  there  been  any  referral  indicating  ^)wiowledW  on  the  part 
of  Clinton  of  criminal  activity. 

Q    .Okay.   Underneath  or  right  above  Sunda^,  October 
3ilst,  there  is  a  couple  of  words  I  think  that  \we  didn't  -- 

A    Right  beneath  that? 

Q    Right  above  it.   See  the  bracketed  -f 


\         A    Oh,  okay,  it  says  McD,  and  then  it  says  conference 

\   \  /   / 

\room.   So  maybe  we  had  this  meeting  in  a  conference  room.   I 

on\t  know.  /    / 


No,  I  was  speaking  of  righjp^bove  31,V0ctober  31, 

therd<s )two  bracketed  lines.     i I 

A    Oh,  okay.   It  says  --  looks  like  the  second  one 
says,  can't  fund  something. 

Q    How  about  one  mentions  can't  fund? 
A    Yeah,  that  Ipoks  like  it  is  --  one  mentions  can't 
fund.   And  that  would  be  referring  to  on&  of  those  letters. 
1  And  then  the  side  of  the  page  is  cut  off,\  out  it  says 
\something  about  subject,  and  then  some  paitral  letters.   I 


can '  t 


Okay.   Now,  if  you  turn  to  the  next  p^ge,  7734,  see 


41-377  97-43 
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You  have  apparertly  circled  ^v:  30  and  1:45,  dash,  AG 


in  you  tell  me  what  that  refei^  to,  Mihat  entry? 

No,  because  --  because  --  it  looks  like  it  says 

\    \ 
conference  room,  paren.   This  may  have  been  -V  th\is  conference 

/    /       ■  \   \ 

room  is  used  by  the  Assistant  Attorney  Generaly   I've  never 

'    /  1   1 

i   seen  the  Attorney  General  in  this  particular  conference  room. 

I    i 

!    1    Q     2208? 

\   \    A    Right.   If  that's  the  actual  number  tf or/ -- 


Okay.   Now,  there  are  about  8  milli/on  Assistant 


Attorney  Generals. 

\  X    For  Criminal  Division. 

Okay.   So  that  would  be  Ms.  Harris? 
A    Right.- 
Q    Or  -- 

A    If  it  was  --  if  she  was  there  then.   I  don't  recall 
that  part  of  it  so  well. 

Q    Okay.  ^ 

A    I  seem  to  think  she  might  not  have  been  here  then, 
ut  I  just  don't  recall.   But,  anyway,  the]  fact  that  it  says 


1:30,  1:45,  AG  meeting,  it  may  have  meant  that-  they  were 
basically  gathering  all  information  because  thelre  was  going  to 
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be  an  AG  meeting  and  somebody  else  was  going  to  attend  it  but 
needed  to  be^riefed  on  it^   r~~7ust  don't  know. 

Q  X    Okay.   Let  me  show  you  someNnore  photocopied  pages 
out  of  a  composition  book,  007728  and  007729.   There  are  .some 


additional  Dirges ,  but  those  are 


.ly  the  two  that  -- 


Okay.   Yeah,  this  is  a  composistion  book.   On  the 

/  cove<^  it  says  11,  slash,  2,  slash,  93.   It^appears  also  to  be 

/  \   \ 

one  of  my  books,  and  I  recognize  the  handwriting  \inside  again 

\   \ 
with  the  exception  of  the  stuff  that  says  redacted  and  not 

responsive,  those  kinds  of  things. 

i 
Okay,  okay,  very  good.   On  page  7729,  there's  some 

'   /' 
ihformation  that  appears.   And  I'd  just  ask  if  you  could  read 

\  th\at  aloud.  /   / 

/    /' 
A    This  says,  looks  like  it  says.lL/3,  AG  meet  with 


n 


section  chiefs.   The  Attorney  General^'as  periodic  meetings 

\  \  ^^^  ^ 

with^eQtion  chiefs.   Then  it  says  2:30,  Casey,  slash. 

Heymann,  slash,  Harris.   It  looks  like  it  says,  probably, 

slash,  Scotto,  slash,  Nathan,  slash,  Urgetson,  slash,  JCK, 

slash,  McDowell. 

Q    Okay.   Do  you  recollect  attending  a  meeting  with 
Ms.  Casey  to  discuss  the  situation  with  the  Hale  prosecution? 

A     Yes .  \  \ 

V     Q    Okay.   You've  listed  a  number  o£  people  here.   Do 


you  know,  either  from  looking  at  this  or  independently, 

\ 
whether  all  these  people  who  you've  listed  atteVided  that 


1338 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


meeting? 

A     WelL<-'r'''a^tually "Tia'vie-^  current  recollection  of 
Casey,  Heymann,  Moscato,  Nathan,  JackNieeney,  McDowell  -- 
/Q     You're  not  sure  about 
A     --..^aitS  myself. 
Q  /  --  Harris  or 

Yeah,  there's  no  reason  to  suspect  they  weren't 

I  y  .     \  1 

/  there,  given  the  way  my  notes  are  written.   Rut  im  terms  of  my 
recollection  of  it  --  the  other  people  I  can  pyretty  much  tell 
you  what  seats  they  were  sitting  in. 

0    Okay.   Is  --  is  the  way  the  note's  written 

1  /   ' 

indicative  of  the  fact  that  it  was  written  contemporaneously? 

In\  other  words,  at  the  time  the  meeting  took /place? 

^   ■  •  /   / 

A    Yeah,  I'm  sure  it  was.  /    / 

Okay.   Going  back  to  your  calendar,  using  the 


calendarv  and  this  page,  was  there  any  meeting  that  preceded 
the  meeting  that  Ms.  Casey  attended  at  which  the  people  from 
the  Department  discussed  the  talking  points? 

A    Well,  the  only  thing  I  see  that  gives  some  --  it 
says  AG  meet  with  section  chiefs  on  this  composition  page, 
under  11/3,  and  it  may  be  that  the  issue  came  up  --  I  think 
the  Attorney  General  is  well-known  for  creating  assignments 
\and  asking  for  information  at  the  section  chdefs '  meetings. 
So  it  may  very  well  be  that  at  the  meeting  for  the  section 
chiefs  she  made  her  interest  in  this  known.    \ 
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But  the  fact  thai:  Casey  was  at  this  thing  later  --  I 

rom  nowhere,  so  I  am  sure  it 


mean,  Casey  doesn't  just  drop 
was  scheduled  in  advance.   The  fact  thsit  it  says  1:30,  1:45, 
AG  meeting,  that  could  have  even  been  a  resference  to  the  fact 

It  time,  arvd  this  was 


th-at  there  wa^  an  AG  meeting  at 

.schedulfi'd  to  go  right  after  that. 

/     /So  it  was  one  of  those  things  where  itx  says\,  you  know,  be 

/  there  at  1:45,  but  we  don't  know  what  time  wey're\going  to 

I   e^cactly  start  this  meeting.   It  will  start  as  ^oo^i  as  she's 

I   dione  meeting  with  the  other  people. 

1   I 

I   I    Q    At  the  meeting  with  Ms.  Casey,  was  t|ier^  one  person 

\  who  acted  as  the  primary  spokesperson  for  the  /Dep/artment? 

\   \   A    Well,  the  person  in  charge  of  the  n<'eeting  was  Phil 

\  \  /        ' 

IJeyiBann.   And  his  style  is  essentially  to  .ask  questions  and 

develsp  not  only  information  but  sometirmes  reach  a  consensus 

with^respect  to  the  nature  of  the  question. ] 

So  if  I  --  I  don't  think  I  characterized  it  so  much  in  -- 

I  think  the  meeting  had  a  purpose  to  it,  and  one  of  those 

purposes  was,  you  know,  not  to  make  Ms.'  Casey  feel 

uncomfortable  in  any  way.   So  it  was  not  like  there  was  a  lead 

person  to,  you  know,  to  juxtapose  themselves  to  her. 

1      Moscato  was  there  in  a  supportive  roW  3hd  did  a 

\  ^  \ 

Vconsiderable  amount  of  talking,  mostly  fromVthe  standpoint  of 


the  United  States  attorneys,  because  he  was  with  the  Executive 
Office  of  United  States  Attorney.   So  his  roleXwas  sort  of  to 
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be  her  advocate  and  I  think,  to  some  extent,  guide  hsr  through 


the  process , 

Ir>^athan  was  Phil  Heymann's  chr^f  assistant,  had  some 
bac)c^round  information  on  this,  also  happe^ns  to  be  quite 
skilled  at  stslcing  appropriate  que&Uons,  and\so  he  served  more 


[de  information  than  as  simply  a\f acili^ator . 

\     \ 
'But  as  I  recall  it,  the  general  thrust,  of  the  meeting  was 
,     /  \    \  ■ 

/  ju/t  the  idea  of  essentially  explaining  to  Paula  \Casey  what 

(   the  ramifications  were  if  she  decided  to  keep  Vhej case  or 

I    /'  ' 

I   decided  to  recuse  from  the  case  and  how  it  would  play. 

We  said,  well,  what  about  if  this  happens?   What  about  if 

t'hat  happens?   And  this  goes  back  to  my  previous  /comments  that 
\  I       \  - 

stie,  as  I  recall  it,  was  very  much  starting  from^/  a  mind  that 

i\d  if  I  recuse  because  X  is  involved,- then  I  must  be  saying 

And  we  basicaJrlTy  explained  that  that 


sotnet>iing  bad  about  X. 

was  not  ^the  case  now  and  that  T-orn^^ic;  w^re  quit£j  common  in 

circumstances  that  came  anywhere  near  to  this,  et  cetera. 

So  it  was  not  to  tell  her  to  do  anything.   I  think  it  was 
largely  one  of  educating  her  and  simply  explaining  what  the 
situation  was. 

I  don't  recall  any  differences  of  opinion  among  the 
career  people,  other  than  Moscato,  who  basically  served  to 
>cho  her  concerns,  whatever  they  were.   Hqwewer  they  developed 
or  evolved,  that  was  essentially  what  his  funetion  was,  to 


give  her  a  certified  friend  at  the  meeting.   Bu^ 


ilk  it  was,  you 
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know,  it  was  quite  cordial. 

But  I  thj-n^cTfiat  the  peopir©-»at  least  from  the  Criminal 
Division/--  Jack,  myself  and  McDowellXr  we  had  a  good  --  you 
know/  we  all  agreed  that  recusal  was  warratited.   In  fact,  it 
wasn't  even  a^^iose  issue. 

SO/'ft '  s  one  of  those  things  where  ""j^ou  go  tvo  a  meeting 


/ 


/  thatVs  going  to  take  a  long  time  to  basicalNly  explain  a 


pro'cess  that  seems  second  nature  to  you  when  Vo" 'V^  been  here. 


n  Vo"  'V* 


\   \ 


you  know,  doing  this  kind  of  work. 

.'    Q    Okay.   So  it's  fair  to  say  that  some  Ipeople  at  least 

■  I   ! 

from  the  Department  were  trying  to  get  across  a  particular 

view  or  opinion,  being  that  -- 

A    Yeah. 

Q     --  recusal  really  was  appropriated 
Yeah.   Well,  it  was. 
>  Yeah.  ^ _^__ 

A    You  know  what  I  mean? 

Q    And  Ms.  Casey  --  Ms.  Casey  was  --  I  mean,  did  she 
speak  at  some  length? 

A    Well,  intermittently.   I  mean,  she  didn't  want  to 
appear  to  be  a  wimp,  and  she  didn't  want  to  appear  to  be 
incriminating  someone  simply  by  recusing .\\so  it  was  largely 
just  a  matter  of  explaining,  you  know,  whe;nVhese  things 


happen . 

And,  you  know,  there  was  some  concern  with\  if  she  recused 
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would  --  you  know,  would  the  press  come  and  say  either  she  got 
taken  off  the  cas_e.— a^^i— tf«-trj«(_puld  somehow  hurt  her  reputation 
or  that  tt>ei'resident  must  be  involved,  et  cetera.   And  it  was 
like, /yeah,  well,  it's  to  avoid  all  of  tnose  problems  that, 
ordinarily,  a  LU-S-r— aTtornep~3^y;^  I'm  out  of-x^this.   And  it's 
lYot  refl^<?ting  on  anybody,  because  it^^^certif^iably  at  an 
/early^ ^enough  level  that  there's  really  no^takei^  in  terms  of 

outcome . 

/       .  ^ 

/   Q     Yeah,  I  mean,  it's  a  tough  situation,  any  way  you 

come  down  on  it.   Did  she  mention  at  all  the  concern  on  her 

part  for  the  career  people  in  her  office?         [ 

A    I  don't  think  that  that  was  the  focus.  1   think 

that  --  I  mean,  she  has  a  good  reputation  and/she's,  you  know 

a  very  hard-working  attorney,  and  she  was  new  to  a  very 

important  position,  and  I  think,  you  know,  quite 

understandably  so,  she  didn't  wantr^fo  seem  like  3^ wimp.   You 


know,  stie  didn't  want  to  seem  like  she  was  backing  away  from 
making  hard  decisions. 

And  what  we  really  stressed  was  it  wasn't  the  substance 
of  the  decisions  that  was  the  issue.   Nobody  --  you  know, 
nobody  doubted  in  these  kinds  of  situations  the  ability  of  the 
U.S.  Attorney  to  make  unbiased  decisions  ^a'rid  the  hard-working 
I  aspect  of  a  prosecutor.   But  the  reality  oiAit  is  that  these 
ations  that  appearances  really  are  important,  as 


mpo 


important,  more  important  than  the  actual  stuffy.   Because  you 
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could  come  to  any  just  result,  but  if  the  appearance  is  off, 
you  know,  you  '  ve^j^a-1-y  yuLLen — lia_l^fway  there. 
Q   ^Yeah. 

And,  by  the  way,  there  was  no  significant 


dis^agreement  e; 


ict  to  how  th.e  case  should 


proceed  in  terms  of  investigation  or  how  the  case  should 

/proceed  in  terms  of  any  of  those  kinds  of  tvhings\   It  was  just 

/  theAssue  of  what's  the  appearance  of  the  U.S\^  Attorney 
;  sticking  with  it. 

/    Q    Okay.   Subsequent  to  the  meeting  withj  MsL  Casey,  did 

1   I 
you  have  any  personal  involvement  in  the  matter! before  it  was 

i 
assumed  by  Special  Counsel  Fiske? 

\   A    I  don't  know.   It  may  have  been  at  tohat/ point  that 

his  meeting  occurred  where  we,  you  know,  wcote  up  the  scope 

\  \  /    / 

ofXthe  jurisdiction.   In  terms  of  directirftg  the  (investigation. 


I  doitv' t^Nirecall  having  had  any.   In--xerms  of  getti 


ihg 


information  that  may  have  been  copied  to  me,  you  know,  there 
may  have  been  some. 

But,  you  know,  this  was  --  you  know,  this  was  being 
closely  monitored  by  not  only  McDowell  but  also  Keeney,  both 
of  whom  I've  worked  with  virtually  my  entire  career  in  the 
Department  of  Justice  and  neither  of  whom\Kas  ever  done 
\anything  that  suggested  to  me  that  they 're\  not  a  hundred 
peii-eiiL  quulified, — capable, — dedicated  to -^ece\ve  --  you  know, 
to  achieve  the  right  results. 
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The^itness .   Okay,  thanks. 
/Hr.  Clark.   Thanks  for  coming  in. 


GANGLOFF  EXHIBIT  2,  ERRATA,  WAS  NOT  PROVIDED 
IN  TIME  FOR  PUBLICATION 
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PROCEEDINGS 
Whereupon, 

DONNA  O'DOWD 
was  called  as  a  witness  and,  having  first  been  duly 
sworn,  was  examined  and  testified  as  follows: 
EXAMINATION 
BY  MR.  GICALE: 
Q      Could  you  please  state  your  name  for  the 
record. 

A      Donna  O'Dowd. 


Q      Your  present  business  address? 

A      Main  Justice  building,  room  6316,  10th  and 
Pennsylvania  Avenue,  Northwest. 

Q      Which  office  in  the  Department  of  Justice 
is  that? 

A      Justice  management  division,  departmental 
ethics  office. 

Q      What  is  the  phone  number  there? 

A      514-8196. 

Q      What  is  your  present  position  there? 


4 

A      Ethics  program  specialist. 

Q      How  long  have  you  been  employed  in  that 
position? 

A      Two  weeks. 

Q      And  prior  to  being  employed  in  that 
position,  where  were  you  employed? 

A      Executive  Office  for  U.S.  Attorneys. 

Q      How  long  were  you  employed  at  the  Executive 
Office  for  U.S.  Attorneys? 

A      Approximately  five  years,  or  six. 

Q      Which  dates? 

A      November  '88  until  September  '95,  so 
actually  seven. 

Q      And  what  were  your  duties  at  the  Executive 
Office  for  U.S.  Attorneys? 

A  I  came  on  board  as  a  secretary  in  '88,  and 
then  around  '91  or  '92  I  became  the  ethics  program 
manager. 

Q      So  during  the  '91  or  '92,  you  said? 

A      Yes. 

Q      Were  you  the  ethics  program  manager  in 
September  of  '92? 
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1  A      Yes,  I  believe  so. 

2  Q      And  throughout  the  balance  of  1992  and 

3  1993? 

4  A      Right. 

5  MR.  GICALE:    Off  the  record  for  a  second. 

6  (Discussion  off  the  record.) 

7  BY  MR.  GICALE: 

8  Q      Just  to  clarify  something,  earlier  you 

9  stated  your  name  for  the  record.   You've  recently 

10  been  married;  correct? 

1 1  A      Right. 

12  Q      Your  maiden  name  is? 

13  A      Henneman. 

14  Q      Now,  you  are  aware  of  the  committee's 

15  document  request  to  the  Department  of  Justice  dated 

16  August  25,  1995? 

17  A      No. 

18  Q      Are  you  aware  of  a  request  for  documents 

19  from  the  Department  of  Justice  with  respect  to 

20  Madison  Guaranty  and  Whitewater? 

21  A      I  was  aware  of  a  request  back  a  year  or  two 

22  ago,  but  not  in  '95. 

1  Q      Well,  pursuant  to  the  prior  request  ~  do 

2  you  know  whose  request  that  was? 

3  A      I  was  told  through  the  executive  office  to 

4  produce  documents  back,  I  guess  it  was  a  couple  of 

5  years  ago,  a  year  or  so  ago.    I'm  not  aware  of  any 

6  documents  —  1  mean,  1  haven't  been  asked  to  produce 

7  any  documents  since  that  time. 

8  Q      Do  you  know  whether  that  was  pursuant  to  a 

9  Senate  or  House  request? 

10  A      1  think  it  was,  yes. 

11  Q      Senate  request? 

12  A      I'm  not  sure. 

13  MR.  GICALE:    Off  the  record. 

14  MR.  FISHMAN:    Yes. 

15  (Discussion  off  the  record.) 

16  BY  MR.  GICALE: 

17  Q      Pursuant  to  requests  from  your  supervisors 

1 8  at  the  Department  of  Justice,  have  you  searched  for 

19  records  with  respect  to  this  matter? 

20  A      Yes. 

21  Q      And  you've  turned  them  over  to  the 

22  Department  of  Justice? 
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A      Yes. 

MR.  FISHMAN:    Off  the  record. 
MR.  GICALE:    Sure. 
(Discussion  off  the  record.) 
BY  MR.  GICALE: 
Q      Have  you  turned  all  records  that  you  could 
find  with  respect  to  this  matter,  Madison  Guaranty, 
Whitewater,  that  you've  been  requested  to  produce  and 
look  for? 

A      Yes,  I've  produced  them  all. 
Q      Now,  did  you  speak  to  anyone  other  than 
counsel  prior  to  this  deposition  this  morning  with 
respect  to  what  you'd  be  testifying  to? 
A      No. 

Q      Now,  this  deposition  is  being  conducted 
pursuant  to  Senate  Resolution  120.    Resolution 
establishes  a  special  committee  administered  by  the 
Banking  Committee  to  conduct  an  investigation 
involving  Whitewater  Development  Corporation,  Madison 
Guaranty  Savings  and  Loan  Association,  Capital 
Management  Services,  Inc.,  the  Arkansas  Development 
Finance  Authority  and  other  related  matters. 
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Section  (l)(b)(2)(c)  of  Senate  Resolution 
120  authorizes  investigation,  public  hearings  into 
whether  the  Department  of  Justice  has  improperly 
handled  RTC  criminal  referrals  relating  to  Madison 
Guaranty  Savings  and  Loan  Association  or  Whitewater 
Development  Corporation.   This  will  be  the  focus  of 
today's  deposition. 

You  were  requested  to  testify  on  October  5, 
1995.   Your  deposition  is  in  advance  of  a  public 
hearing,  which  may  occur  in  late  October  or  November 
of  this  year.   You  may  be  required  to  testify  at  that 
time.    We  will  ask  you  a  series  of  questions.   You 
will  be  testifying  under  oath.   If  you  don't 
understand  a  question,  let  us  know  and  we  will 
rephrase  it.    If  you  need  a  break,  let  us  know. 

The  stenographer  will  prepare  a  record  of 
questions  and  answers.   The  deposition  will  be 
treated  as  committee  confidential.   That  is  to  say 
that  the  substance  of  this  is  to  be  kept  confidential 
and  you  are  not  to  discuss  this  with  anyone  outside 
this  room,  this  deposition,  until  commencement  of  the 
hearings. 
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1  Prior  to  the  hearings  you  will  receive  a 

2  letter  from  the  committee  telling  you  that  you  may 

3  come  to  the  Senate  to  review  the  transcript  of  your 

4  deposition  and  make  note  of  any  corrections  of 

5  transcription  on  an  errata  sheet. 

6  If  you  are  called  to  testify  at  public 

7  hearing  you  will  be  permitted  to  have  a  copy  of  your 

8  deposition  transcript  four  days  in  advance  of  your 

9  testimony.    You  may  be  represented  by  counsel. 

10  Objections  to  the  form  of  the  questions 

1 1  will  be  noted  for  the  record.   Counsel  may  object  on 

12  grounds  of  privilege  or  relevance.  The  committee 

13  chairman  may  rule  on  objections  where  the  witness 

14  refuses  to  answer  a  question. 

15  (O'Dowd  Exhibit  1  identified.) 

16  BY  MR.  GICALE: 

17  Q      Now,  Ms.  O'Dowd,  you  previously  testified 

18  at  deposition  on  July  20,  1995  before  the  Committee 

19  on  Banking  and  Financial  Services,  U.S.  House  of 

20  Representatives,  in  the  matter  of  Madison  Guaranty 

21  Savings  and  Loan;  is  that  correct? 

22  A      Yes. 

1  Q      And  it's  my  understanding  and  I'm  going  to 

2  show  you  what's  marked  as  Exhibit  Number  1  that  you 

3  had  an  opportunity  to  review  a  transcript  of  that 

4  deposition? 

5  A      Yes. 

6  Q      You  were  under  oath,  that  you  had  an 

7  opportunity  to  review  it  and  that  you  submitted  an 

8  errata  sheet  in  the  form  of  a  letter  dated  August  16, 

9  1995  to  Tom  Clark,  senior  counsel  and  oversight 

10  investigations  under  Committee  on  Banking  and 

1 1  Financial  Services,  U.S.  House  of  Representatives;  is 

12  that  correct? 

13  A      Yes. 

14  Q      And  I'm  showing  you  what's  marked  for 

15  identification  as  Exhibit  Number  1.    Is  this  a  true 

16  and  accurate  reflection  of  your  testimony  and  the 

1 7  errata  sheet  on  that  date? 

18  MR.  FISHMAN:    Well,  let  me  show  you  this. 

19  For  the  record,  the  document  you're  handing 

20  Mrs.  O'Dowd  is  129  pages.   She  has  had  an  opportunity 

21  to  review  the  deposition  transcript.   I  don't  think 

22  we  want  to  take  the  time  now  for  her  to  check  through 
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1  this  129-page  transcript  to  make  sure  that  it's  the 

2  same  one,  but  on  the  representation  that  it  is  the 

3  one  that  we  provided  to  the  committee,  then  ~ 

4  BY  MR.  GICALE: 

5  Q      This  is  a  transcript  provided  by  the 

6  Department  of  Justice  to  the  committee.   Based  on 

7  that  representation,  are  you  saying  that  this  is  a 

8  true  and  accurate  representation  of  your  testimony  at 

9  that  time? 

10  A      Yes,  it  is. 

1 1  Q      Now,  at  that  deposition,  you  were  asked  a 

12  number  of  questions  with  respect  to  a  number  of 

13  contacts  you  had  with  an  individual  by  the  name  of 

14  Jean  Lewis  from  the  RTC,  and  you  testified  to  a 

15  sequence  ~  a  number  of  these  conversations.   Strike 

16  that.   Not  sequence,  a  number  of  these 

1 7  conversations. 

18  In  particular,  I  would  like  to  focus  on  one 

19  that  you  were  asked  about,  and  that  is  a  June  8,  1993 

20  conversation.   And  I'm  going  to  show  you  what's 

21  marked  for  identification  as  Bates  number  006636. 

22  This  is  an  E-mail  from  Jean  Lewis  dated  Tuesday,  June 

12 

1  8,  I  believe,  1993,  regarding  subject,  Madison 

2  Guaranty. 

3  In  the  first  paragraph  it  says  that  "It 

4  seems  that  Madison  referral  number  C  0004  has 

5  reappeared  on  her  desk,"  and  she's  referring  in  the 

6  prior  sentence  to  you,  Donna  Henneman.   And  it  goes 

7  on  to  say  "Audrey  Word  was  successful  in  locating  the 

8  referral  within  the  fraud  section  of  the  criminal 

9  division  and  determined  that  the  individual  assigned 

10  to  the  referral  'didn't  want  to  dealwith  it,'  so  she 

1 1  sent  the  referral  and  all  pertinent  information  back 

12  to  Donna  Henneman  for  further  disposition." 

13  Now,  first  of  all,  this  individual,  Audrey 

14  Word,  is  that  the  person  you  contacted,  was  that  her 

15  name? 

16  A      Yes. 

17  Q      Secondly,  did  Audrey  Word  say  that  she 

1 8  found  it  within  the  fraud  section  and  the  referral  ~ 

19  person  assigned  to  the  referral  didn't  want  to  deal 

20  with  it? 

21  A      I  don't  recall  the  ~  I  recall  the 

22  conversation,  but  I  don't  recall  if  she  said  that  the 
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1  person  didn't  want  to  deal  with  it. 

2  Q      Well,  what  do  you  remember  about  the 

3  conversation  with  Audrey  Word,  and  how  was  it  that 

4  you  came  to  talk  to  Audrey  Word  about  this? 

5  A      I  called  the  executive  secretariat  to  find 

6  out  where  the  recusal  was.   They  tracked  all  the 

7  correspondence  in  the  Attorney  General,  Deputy 

8  Attorney  General's  office.   When  I  contacted  them, 

9  they  told  me  that  it  was  in  the  fraud  section  of  the 

10  criminal  division,  and  I  called  that  office  and 

1 1  Audrey  Word  answered  the  phone.   And  I  told  her  ~ 

12  Q      Now,  when  was  this? 

13  A      I  have  no  idea. 

14  Q      The  first  person  you  talked  to  was  Audrey 

15  Word? 

16  A      Yes. 

17  Q      In  the  fraud  section? 

18  A      Yes.   She  told  me  she  would  look  into  it 

19  and  give  me  a  call  back.   She  called  me  back  and  told 

20  me  she  had  located  it  and  that  1  could  come  get  a 

21  copy  of  it,  and  that's  all  I  remember. 

22 Q      Now,  the  fraud  section  is  located  in  a 


1  different  building  than  your  own,  correct.  Department 

2  of  Justice? 

3  A      I  think  part  of  the  fraud  section  is  in  the 

4  main  Justice. 

5  Q      Well,  when  you  went  to  get  this  from  her, 

6  was  this  in  the  same  building,  do  you  recall? 

7  A      I'm  not  sure  if  I  got  a  copy  from 

8  executive  —  I  didn't  do  it  personally.   I  assume  I 

9  sent  the  secretary  to  do  it.    Either  we  got  a  copy 

1 0  from  the  executive  secretariat,  which  is  located  in 

1 1  the  building,  or  may  have  sent  her  directly  to  Audrey 

12  Word's  office.   I'm  not  sure  whether  she  was  located 

13  in  the  building  or  not. 

14  Q      Okay.    So  do  you  know  where  Audrey  Word 

15  obtained  this  from  or  whose  files  she  obtained  it 

16  from? 

17  A      No.    From  that  division.    She  found  it  in 

18  her  office.   I  don't  know  where  she  got  it  from  or 

19  who. 

20  Q      And  when  we're  talking  about  the  document 

21  that  she  found,  I'm  going  to  show  you  what's  marked 

22  for  identification  as  Bates  number  0070399,  is  this 
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1  the  memorandum  you're  talking  about?   And  this  is  a 

2  memorandum  ~  or  is  this  one  of  the  documents  that 

3  you  saw? 

4  MR.  IVEY:    Would  you  describe  it? 

5  MR.  GICALE:    I'm  about  to. 

6  BY  MR.  GICALE: 

7  Q      This  is  a  memorandum  from  John  Keeney  to 

8  Douglas  Frazier  dated  March  19,  1993.    It's 

9  regarding  ~  it  says  subject,  recusal  by  U.S. 

10  Attorney  office,  district  of  Arkansas  on  Resolution 

1 1  Trust  Corporation  referral.   Is  this  the  document  you 

12  received  or  one  of  the  documents  you  received  from 

13  Audrey  Word  that  day? 

14  A      It's  one  of  the  documents.   This  was  the 

1 5  cover  sheet,  and  then  it  had  ~  attached  it  had  ~  I 

16  believe  it  was  an  internal  memo  from  one  of  the 

17  attorneys  in  the  division  on  this  subject. 

18  Q      I'm  going  to  show  you  what's  marked  for 

19  identification  as  Bates  number  007041.    Is  this  the 

20  internal  document?  And  this  is  a  memorandum  from 

21  Mark  J.  MacDougall,  M-a-c-D-o-u-g-a-1-1,  to  Gerald 

22  McDowell.   It's  dated  February  23,  1993  regarding  the 
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1  Resolution  Trust  Corporation,  criminal  referral 

2  number  C  0004  dated  August  31,  1992.   James  B. 

3  M-c-D-o-u-g-a-I,  Susan  McDougal  and  Lisa  Anspaugh, 

4  A-n-s-p-a-u-g-h. 

5  Was  that  the  attachment  to  this  memo  that 

6  she  gave  you? 

7  A      Yes. 

8  Q      Were  there  any  other  documents  attached 

9  that  you  recall? 

10  A      I  think  the  package  was  thicker  than  this, 

11  but  I  don't  —  the  only  thing  I  ever  read  was  the  top 

12  sheet.   I  never  read  anything  else  that  was 

13  attached.  I  think  it  was  all  ~  in  the  documents 

14  that  we  turned  over,  they  were  all  clipped  together. 

15  I  don't  know  if  you  have  that. 

16  Q      Well,  I'm  going  to  show  you  what's  marked 

17  for  identification  as  Bates  number  007049,  a  letter 

18  dated  January  27,  1993,  addressed  to  you.  Donna 

19  Henneman,  regarding  RTC  referral  C  0004  from  Charles 

20  Banks. 

21  Was  that  letter  attached  to  it,  do  you 

22  recall? 
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1  A      I  don't  recall. 

2  Q      And  then  I'm  going  to  show  you  what's 

3  marked  for  identification  as  Bates  number  006671, 

4  which  is  a  memorandum  dated  February  9,  1993  from. 

5  Anthony  Moscato  through  Douglas  Frazier  to  Stuart 

6  Gerson  regarding  the  subject  recusal  by  the  United 

7  States  Attorney's  Office  for  the  eastern  district  of 

8  Arkansas  on  a  Resolution  Trust  Corporation  referral. 

9  Was  that  memo  attached,  do  you  recall? 

10  A      1  don't  recall. 

11  Q      In  any  event,  you  do  recall  the  first  two 

12  documents  that  you  identified  as  being  in  the  package 

13  of  documents? 

14  A      Yes,  1  do. 

1 5  0      And  somebody  returned  them  to  your  office; 

16  you  did  not  receive  them  yourself  from  Audrey  Word? 

17  A      No,  not  personally. 

1 8  0      And  what  did  you  do  with  them  when  you 

19  received  them? 

20  A      1  called  Jean  Lewis  and  told  her  that  I  had 

2 1  found  the  package  and  advised  her  what  this  cover 

22  memo  had  said,  that  the  criminal  division  found  no 


1  identifiable  basis  for  the  recusal  of  the  U.S. 

2  Attorney. 

3  Q      You  basically  read  this  word  for  word  to 

4  her  over  the  phone? 

5  A      Basically,  yes. 

6  Q      And  then  what  happened?  Did  there  come  a 

7  point  --  she  obviously  said  something  --  did  she  say 

8  something  to  you  about  that  and  as  a  result  of  that 

9  did  you  talk  to  Douglas  Frazier  about  this? 

10  A      I  believe  that's  what  happened.   1  told  her 

1 1  that  1  would  have  to  check  further  because  I  don't 

12  know  if  it  had  went  back  to  the  U.S.  Attorney's 

13  Office.   This  didn't  really  give  me  a  decision,  so  I 

14  believe  1  talked  to  either  Debra  Westbrook  or  Doug 

15  Frazier  to  find  out  what  the  final  decision  was  on 

1 6  the  matter.   And  then  I  think  this  was  sent  to  Doug. 

17  I  remember  talking  to  Doug  —  or  Debra  talking  to 

18  Doug  and  saying  that  he  hadn't  seen  this,  so  we  sent 

19  him  a  copy  of  this. 

20  0      Where  did  you  send  it  to? 

21  A      I  believe  he  was  back  in  the  department  at 

22  that  time.   Could  have  been  in  the  U.S.  Attorney's 
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1  Office  in  Florida.    I'm  not  sure;  I  don't  remember. 

2  MR.  IVEY:    You  guys  are  saying  "this,"  back 

3  and  forth.    Which  exhibit  are  you  talking  about? 

4  BY  MR.  GICALE: 

5  0      I'm  sorry.    You're  talking  about  Bates 

6  number  007039  and  002041? 

7  MR.  FISHMAN:    7041. 

8  BY  MR.  GICALE: 

9  Q      I'm  sorry,  I'm  reading  upside  down.    7041. 

10  These  are  the  two  documents  you  sent  back  to  Doug 

1 1  Frazier;  is  that  correct? 

12  A      Along  with  whatever  else  was  attached. 

13  Q      Did  you  have  a  discussion  with  him  about 

14  it? 

15  A      I  didn't.    I  believe  Debra  Westbrook  did. 

16  I  just  remember  doing  a  little  short  note  on  the  top 

17  saying  per  our  conversation,  attached  are  the 

1 8  documents,  and  sending  it  back  to  Doug  for  Debra. 

19  Q      And  what  is  the  next  thing  you  remember 

20  happening  with  respect  to  this,  the  document  that  you 

21  sent  to  Doug  Frazier,  or  the  documents? 

22 A      After  it  was  sent  back  to  Doug? 


1  0      Yes. 

2  A      I  wasn't  involved  in  it  any  longer.    I 

3  believe  ~  it  was  sent  ~  well,  I  know  it  was  sent 

4  back  to  the  U.S.  Attorney's  Office  for  a  decision  on 

5  whether  they  were  going  to  prosecute  or  decline  the 

6  case,  and  I  ended  up  getting  a  letter  from  the  U.S. 

7  Attorney  where  they  had  declined  the  case  that  she 

8  had  sent  to  Jean  Lewis  because  that's  what  we  were 

9  trying  to  do  in  the  first  place. 

10  Q      What  were  you  trying  to  do  in  the  first 

1 1  place? 

12  A      Find  out  where  the  case  was  being  declined 

13  or  prosecuted  by  the  U.S.  Attorney's  Office. 

14  0      So  the  next  time  you  remember  any  contact 

15  with  this  was  when  you  had  a  phone  call  or  phone 

16  calls  from  Jean  Lewis  with  respect  to  the  declination 

17  of  this? 

18  A      Well,  I  talked  to  --  we  sent  this  --  Debra 

19  sent  this  back  up  to  Doug,  and  it  was  sent  back  to 

20  the  U.S.  Attorney's  Office  for  a  decision.    I  don't 

21  know  by  whom  or  how  it  got  there.    I  talked  to  and 

22  Debra  also  talked  to  the  U.S.  Attorney,  Paula  Casey, 
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1  and  asked  her  if  she  had  received  it  and  if  she  could 

2  take  a  look  at  it  and  please  send  the  letter  to  Jean 

3  Lewis  letting  her  know  whether  it  was  being  declined 

4  or  whether  it  was  going  to  be  prosecuted,  because 

5  Jean  Lewis  had  been  calling  our  office,  wanting  to 

6  know  what  they  were  going  to  do  with  it. 

7  Paula  said  she  would  review  it  and  send  a 

8  letter  to  Jean.    I'm  sure  I  had  conversations  with 
Jean  in  between  this.    I  don't  remember  all  of  them. 
Paula  reviewed  it,  sent  the  letter  to  Jean,  cc'd  our 
office  and  Jean  got  the  letter  that  she  had  been 
wanting. 

Q      Now,  your  prior  testimony  at  the  deposition 
which  has  been  marked  Exhibit  Number  1  and  the  Jean 
Lewis  E-mail  messages  indicate  that  her  first 
contacts  with  you  appear  to  be  sometime  in  May  of 
1993. 

MR.  FISHMAN:    1  think  we  should  make  clear 
for  the  record  that  when  you  say  E-mail  messages  from 
Jean  Lewis,  those  are,  as  1  understand  it,  internal 
RTC  E-mails  that  were  not  sent  to  Ms.  Henneman 

contemporaneously  at  all.    I'm  trying  to  make  the 

22 

1  distinction  so  the  record  is  clear  on  that. 

2  MR.  GICALE:    I  understand. 

3  BY  MR.  GICALE: 

4  Q      That's  correct,  but  it's  my  understanding 

5  that  you  have  reviewed  —  at  some  point  in  time,  you 

6  have  reviewed  her  E-mail  messages,  is  that  correct, 

7  somebody  gave  those  to  you  to  review? 

8  A      Yes. 
Q      I'm  going  to  show  you  what's  marked  for 

identification  as  Bates  number  MC  0819.    It's  an 
E-mail  message  from  Jean  Lewis  to  Richard  lorio  dated 
Wednesday,  May  19,  1993  wherein  Jean  Lewis  said  she 
had  "contacted  Ms.  Henneman  for  background 
information  on  what  I  was  looking  for."   That's  in 
the  third  paragraph  of  this  E-mail  message,  third 
line  of  that  paragraph. 

Do  you  see  that? 

A      Yes. 

Q      Would  that  be  the  first  time  she  called  you 
on  this  matter? 

A      Yes. 

0      Now,  do  you  remember  talking  to  Doug 
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1  Frazier  about  this  referral  prior  to  Jean  Lewis 

2  calling  you  on  this  matter? 

3  A      No,  1  didn't  talk  to  him  prior  to  this. 

4  Q      Now,  you  do  recall  receiving  the  initial 

5  referral  in  October  of  1992;  is  that  correct? 

6  A      Yes. 

7  Q      And  you  assisted  in  preparing  the  paperwork 

8  on  that  referral  that  ultimately  ~  the  sensitive 

9  report  that  ultimately  went  up  to  the  Attorney 

10  General;  is  that  correct? 

1 1  A      Yes. 

12  Q      And  some  other  people  listed  on  that 

13  sensitive  report? 

14  A      Yes. 

15  Q      But  between  the  time  that  you  received  that 

16  initial  referral  in  October  of  1992  ~  and  by  the 

17  way,  that  was  at  the  time  that  Mr.  McWhorter  was  the 

18  director  of  the  OUSA;  is  that  correct? 

19  A      Correct. 

20  Q      Between  the  time  you  received  that  referral 

21  in  May  of  1993,  did  you  talk  to  Mr.  Frazier  at  all 

22  about  the  status  —  strike  that. 

24 

1  Subsequent  to  receiving  the  referrals  in 

2  October  1992,  there  was  a  letter  that  came  in  which 

3  you  earlier  identified  as  Bates  number  007049  and 

4  007050,  letter  dated  January  27,  1993.    It  was  a 

5  letter  from  Mr.  Banks  regarding  recusal;  correct? 

6  A      Correct. 

7  Q      And  as  a  result  of  that  letter,  a 

8  memorandum  was  prepared  by  Mr.  Moscato,  Bates  number 

9  006671,  which  was  sent  on  to  Mr.  Frazier;  is  that 

10  correct? 

11  A      I  didn't  prepare  this  memorandum,  but  it 

12  was  prepared  based  on  this  letter. 

13  Q      Based  on  this  letter  ~  and  it  was  sent  up 

14  through  Mr.  Frazier  to  Mr.  Gerson;  is  that  correct? 

15  A      Correct. 

16  Q      Now,  between  the  time  that  that  was  sent  up 

17  to  Mr.  Frazier  and  the  time  that  you  received  the 

18  phone  call  from  Jean  Lewis  in  May  of  1993,  did  you 

19  discuss  with  Mr.  Frazier  or  anyone  else  the  status  of 

20  this  request  for  recusal? 

21  A      No,  1  had  nothing  to  do  with  the  recusal. 

22  1  was  not  involved  in  it  in  any  way. 
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1  Q      Who  in  your  office  would  have  been  involved 

2  in  that  aspect  of  it? 

3  A      Robert  Marcovici. 

4  Q      So  it  would  have  been  up  to  Robert 

5  Marcovici  to  track  the  status  of  this  recusal  matter; 

6  correct? 

7  A      Yes. 

8  Q      Now,  does  he  also  work  for  Debra  Westbrook? 

9  A      Debra  is  no  longer  with  the  executive 

10  office.   He  will  still  with  the  executive  office,  but 

1 1  Debra  is  with  the  Marshal  Service. 

12  Q      But  at  that  time  did  he  work  for  Debra  as 

13  well? 

14  A      Yes,  at  that  time  he  did. 

15  Q      Now,  did  you  or  anyone  in  your  office  have 

16  contacts  with  Webster  Hubbell  regarding  criminal 

17  referral  C  0004? 

18  A      I  did  not. 

19  Q      Do  you  know  anyone  in  your  office  who  did? 

20  A      I  don't  know  of  anyone  that  did. 

21  Q      Are  you  aware  of  any  discussions  between 

22  Paula  Casey  and  Webster  Hubbell  relating  to  criminal 


1  referral  C  0004? 

2  A      No,  I'm  not  aware  of  any. 

3  Q      Are  you  aware  of  any  discussions  between 

4  Webster  Hubbell  and  the  White  House  regarding 

5  criminal  referral  C  0004? 

6  A      No. 

7  Q      Did  you  or  anyone  in  your  office  have  any 

8  contacts  with  any  present  or  former  employee  of  the 

9  White  House  relating  to  criminal  referral  C  0004? 

10  A      No. 

1 1  Q      Now,  there  came  a  point  in  time  in  October 

12  of  1993  when  you  received  summaries  of  a  second  set 

13  of  referrals;  is  that  correct? 

14  A      1  don't  believe  that  was  --  what  was  the 

1 5  date,  October  ~  what  did  you  say? 

16  Q      September  or  October  of  1993. 

17  A      Oh,  okay,  yes.    1  thought  you  said  '92,  I'm 

18  sorry.    I  believe  that's  it.    I'm  not  sure.    I  don't 

19  remember  the  dates.   1  remember  receiving  the 

20  summaries. 

21  Q      You  had  some  conversations  with  Jean  Lewis 

22  with  respect  to  whether  or  not  you  should  receive 


26 


1359 


1  copies  of  referrals;  is  that  correct? 

2  A      Yes. 

3  Q      And  it's  my  understanding  you've  testified 

4  that,  and  her  E-mails  indicate  that  initially  she 

5  asked  you  whether  or  not  you  wanted  copies  of  the 

6  referrals;  you  indicated  that  you  did.    Then  you 

7  later  talked  to  Debra  Westbrook  and  told  her  that 

8  summaries  of  those  would  be  fine? 

9  A      Correct. 

10  Q      You  didn't  need  the  entire  referral? 

1 1  A      Correct. 

12  Q      So  that  you  ultimately  received  copies  of 

13  this  second  set  of  referrals? 

14  A      Yes. 

15  Q      Did  you  or  anyone  in  your  office  have  any 

16  contacts  with  any  present  or  former  employee  of  the 

17  White  House  relating  to  the  second  set  of  criminal 

18  referrals? 

19  A      No. 

20  Q      What  did  you  do  with  that  second  set  of 

21  criminal  referrals,  or  at  least  the  summaries  of 

22  those  referrals,  once  you  received  them? 

1  A      Put  them  with  all  the  other  documents  that 

2  I  had  accumulated  during  the  course  of  talking  with 

3  Jean  and  filed  them. 

4  Q      Did  you  also  send  copies  to  Paula  Casey  or 

5  did  you  discuss  them  with  Paula  Casey? 

6  A      I  discussed  them  with  Paula,  but  I  was 

7  under  the  assumption  that  she  was  receiving  the 

8  investigative  report  from  Jean  Lewis  so  she  didn't 
need  copies  of  the  summaries.    I  had  advised  Paula 
that  they  were  being  sent. 

Q      Do  you  have  any  personal  knowledge  of 
contacts  between  any  member  of  the  department  and  the 
White  House  regarding  criminal  referral  C  0004? 

A      No. 

Q      Or  the  second  set  of  referrals? 

A      No. 

Q      Do  you  have  any  knowledge  of  any  improper 
handling  within  the  Department  of  Justice  of  any 
criminal  referral  relating  to  Madison  Guaranty 
Savings  and  Loan? 

A      No. 

Q      Do  you  have  any  knowledge  of  information 
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1  relating  to  RTC  criminal  referrals  being  shared  with 

2  individuals  other  than  employees  of  the  Department  of 

3  Justice,  the  FBI  or  the  RTC? 

4  A      No. 

5  Q      Do  you  have  any  other  relevant  information? 

6  A      No. 

7  MR.  FISHMAN:    Well,  let  me  object  to  the 

8  form  of  that  question.    What  Ms.  Henneman  might  or 

9  might  not  deem  relevant  is  not  necessarily  consistent 

10  with  what  the  committee  might  or  might  not  deem 

1 1  relevant. 

12  MR.  GICALE:    I'll  withdraw  that,  strike  the 

13  question. 

14  I  have  nothing  further. 

15  MR.  IVEY:    Short  break? 

16  (Recess.) 

17  EXAMINATION 

18  BY  MR.  IVEY: 

19  Q      Good  morning.    I'm  Glenn  Ivey.    I'm  with 

20  the  minority  staff   Almost  said  majority  out  of 

21  force  of  habit.   Times  have  changed. 

22 I  want  to  ask  you  a  few  questions.    We'll 


1  go  back  through  the  deposition  a  little  bit.    I'll 

2  try  not  to  duplicate  questions  that  you've  been  asked 

3  previously,  but  there  will  be  some  overlap  so  that  I 

4  can  flesh  out  answers  that  you've  given  previously. 

5  Okay? 

6  A      Okay. 

7  Q      I  just  want  to  start  off,  first  of  all, 

8  this  is  Exhibit  6584  and  6585.    It's  a  chronology 

9  typewritten  starting  with  October  7,  1992. 

1 0  Did  you  prepare  that? 

1 1  A      Yes,  I  did. 

12  Q      When  did  you  prepare  it,  roughly? 

13  A      Probably  the  end  of  '93.    It  was  in  regard 

14  to  the  requests  that  I  received  to  turn  over  all  the 

15  documents  and  to  make  a  chronology.   Late  '93,  early 

16  '94. 

1 7  Q      What  was  the  goal  of  the  chronology?   What 

1 8  were  you  trying  to  do  when  you  put  it  together? 

19  A      Just  document  all  of  our  conversations  that 

20  we've  had  with  individuals  concerning  the  referral. 

21  Q      I  wanted  to  ask  you  a  couple  of  questions 

22  about  the  referral,  or  the  chronology  that  you  put 
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1  together  there. 

2  Let  me  show  you  this  packet  of 

3  information.    I'm  afraid  the  first  page  doesn't  have 

4  a  Bates  stamp  number.   The  page  that  comes  after  it, 

5  it  looks  like  6694.    It's  kind  of  cut  off.    And  you 

6  can  see  that  the  second  page  is  a  letter  from  Richard 

7  lorio  of  the  RTC  to  Charles  Banks  dated  September  1, 

8  1992.    The  page  in  front  of  that  looks  to  be  a  fax 
cover  sheet  from  the  U.S.  Attorney's  office.  Matt 
Dodson  to  Donna  Henneman,  10-6-92.    Let  me  hand  that 
to  you. 

Is  that  something  that  you  received? 

A      Yes. 

Q  Now,  did  that  generate  this  entry  here,  the 
urgent  report  that's  listed  on  your  chronology  dated 
10-7-92? 

A      Yes,  it  did. 

Q      Do  you  know  why  the  U.S.  Attorney's  Office 
sent  this  fax  to  you  on  October  6,  1992? 

A      They  wanted  us  to  prepare  an  urgent  report 
for  the  Attorney  General. 

Q      And  you've  testified  what  an  urgent  report 
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1  is,  I  believe,  in  your  previous  deposition? 

2  A      Yes. 

3  Q      Is  there  any  particular  reason  the  fax 

4  wasn't  included?  Did  you  feel  it  was  included 

5  substantively  under  the  10-7-92  listing  on  the 

6  chronology? 

7  A      Yes. 

8  Q      Let  me  ask  you  about  this  exhibit.   This  is 
a  memorandum  which  you  were  questioned  about 
earlier.   It's  from  Mark  MacDougall  to  Gerald 
McDowell,  dated  February  23,  1993  regarding  the 
criminal  referral  C  0004.    1  have  different  Bates 
stamp  numbers  than  earlier.   This  is  6678  through 
6682. 

Do  you  recognize  that  at  all? 

A      Yes. 

Q      When  did  you  see  that  first? 

A      It  was  attached  to  the  memo  that  Audrey 
Word  sent  down  to  me  that  she  had  found  left  in  the 
criminal  division.    I  never  read  this  memo.    I  just 
remember  a  memo  being  attached  from  an  attorney  in 
the  office. 
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1  MR.  GICALE:    Just  for  record  purposes,  the 

2  memo  you're  talking  about  is  the  earlier  Bates  number 

3  007039;  is  that  correct? 

4  THE  WITNESS:    Correct. 

5  BY  MR.  IVEY: 

6  Q      And  this  memorandum,  the  MacDougall 

7  memorandum,  is  that  subsumed  in  one  of  your  entries 

8  on  your  chronology  as  well? 

9  A      I  don't  believe  it  is,  because  that  is 

10  not  ~  we  put  together  a  chronology  of  only  what  our 

1 1  office  —  the  conversations  our  office  had  and  the 

12  documents  our  office  prepared.   That  was  prepared  by 

13  the  criminal  division  so  we  would  not  have  included 

14  that  in  our  chronology. 

15  Q      Okay.   Now,  on  your  chronology,  you've  got 

16  under  the  3-19-93  entry  but  in  a  separate  paragraph 

17  ~  I'll  read  it.    It  says  "Spoke  with  Jean  Lewis, 

18  senior  criminal  investigator,  RTC,  on  several 

19  occasions  (between  May  1993  and  September  1992) 

20  concerning  referrals  to  USAO,  stated  she  sent  a 

2 1  referral  to  USAO  and  has  not  received  its  decision  as 

22  to  whether  she  would  prosecute  or  decline.   Wanted 


1  decision.   Advised  was  in  DAG's  office  for 

2  decision." 

3  DAG's,  Deputy  Attorney  General? 

4  A      Correct. 

5  Q      I  take  it  from  this  entry  you  started 

6  receiving  telephone  calls  from  Jean  Lewis  in  May  of 

7  1993? 

8  A      Yes. 

9  Q      About  how  many  times  did  she  call  you? 

10  A      According  to  her  E-mails,  because  I  think 

1 1  she  documented  just  about  all  the  calls,  it  was 

12  probably  about  10  times. 

13  Q      About  10  times? 

14  A      Right. 

15  Q      Is  that  somewhat  unusual  that  you  get  calls 

1 6  from  investigators  of  that  sort? 

17  A      Yes,  it  is. 

1 8  Q      Have  you  ever  gotten  calls  from  other 

19  investigators? 

20  A      No. 

21  Q      Why  did  she  call  you? 

22  A      I  think  she  ~  she  was  calling  other 
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components  in  the  department  trying  to  track  this 

2  down,  and  it  happened  --  the  phone  call  happened  to 

3  filter  its  way  down  to  our  office  because  she  was 

4  talking  about  sending  documents  to  the  U.S. 

5  Attorney's  Office,  so  somebody  decided  to  transfer  it 

6  to  the  executive  office  and  made  its  way  to  the  legal 

7  counsel's  office  and  I  happened  to  answer  the  phone. 

8  Q      Do  you  know  if  she  called  the  U.S. 

9  Attorney's  Office  before  she  called  you? 

10  A      I  don't  recall  if  she  did  or  not. 

1 1  Q      Would  you  have  told  her  to  call  the  U.S. 

12  Attorney's  Office  and  check  there  first? 

13  A      Well,  she  said  she  had  sent  it  to  the  U.S. 

14  Attorney's  Office  and  hadn't  received  a  response,  so 

15  I  wouldn't  have  told  her  to  call  there. 

16  Q      Now,  when  she  first  called,  what  was  it  she 

1 7  asked  you  to  do? 

18  A      To  find  out  whether  the  referral  was  going 

19  to  be  acted  upon  or  whether  it  was  going  to  be 

20  declined. 

21  Q      Now,  I  think  you  testified  a  moment  ago 

22  that  there  was  a  man,  Robert  Marcovici? 


1  A      Yes. 

2  Q      Did  you  say  that  he  had  responsibility  for 

3  the  referral? 

4  A      No,  he  handled  the  recusal,  not  the 

5  referral,  which  came  after. 

6  Q      So  the  recusal  and  the  referral  were 

7  treated  as  separate  entities  or  how  - 

8  A      Well,  the  referral  came  in  as  an  urgent 
report,  so  we  prepared  the  report.   And  after  we 
prepare  it,  our  office  is  done  with  it    ft's  just 
sort  of  an  informational  memo  to  the  Attorney  General 
and  Deputy  Attorney  General. 

After  that  is  when  the  U.S.  Attorney's 
Office  sent  in  a  request  to  recuse  theirselves  from 
the  investigation.   That  was  assigned  to  Robert.   No 
one  was  really  assigned  to  the  referral.   It  was  just 
prepare  an  urgent  report  and  file  it.    That's  how  we 
handle  all  urgent  reports. 

Q      Okay.    So  with  respect  to  the  urgent 
report,  then,  technically  the  referral  was  not  in 
your  possession,  you  just  got  information  from  the 
U.S.  Attorney's  Office  saying  that  they  had  the 
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1  referral? 

2  A      They  sent  a  copy  of  the  referral,  so  I  did 

3  have  the  referral  in  my  hand.   Normally  we  ask  them 

4  to  summarize  what  they're  sending,  but  instead  of 

5  summarizing  they  sent  the  entire  referral,  so  I  did 

6  have  a  copy  of  the  referral,  but  that  wasn't  being 

7  sent  to  us  for  any  action  except  to  prepare  the 

8  urgent  report. 

9  Q      I  guess  what  I'm  trying  to  figure  out  is 

10  technically  who  had  possession  of  the  referral  at 

1 1  that  point? 

12  A      I  did. 

13  MR.  GICALE:    At  what  point  in  time? 

14  MR.  FISHMAN:    Object  to  form.    Let  me  ask 

15  you  to  clarify.   When  you  say  possession,  do  you  mean 

16  responsibility  for  dealing  with  it  or  the  physical 

1 7  document? 

18  MR.  IVEY:    Responsibility  for  dealing  with 

19  it.    1  guess  copies  could  be  made  endlessly. 

20  MR.  GICALE:    If  she  knows. 

21  MR.  FISHMAN:    Right. 

22  THE  WITNESS:    I  had  the  responsibility  for 
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1  preparing  the  urgent  report.   And  then  it  goes  up  to 

2  the  director's  office  and  we  just  get  our  copy  back 

3  once  it's  signed  and  it  gets  filed.   That's  all  the 

4  responsibility  I  had,  was  to  prepare  the  urgent 

5  report. 

6  BY  MR.  IVEY: 

7  Q      Let  me  clarify.   If  there's  something  you 

8  don't  know,  obviously  I'm  not  asking  you  to  make 

9  things  up,  just  to  clarify  Lou's  point,  and  if 

10  there's  a  point  where  you  speculate  about  something, 

1 1  tell  us  that  in  advance,  just  "I'm  not  sure,  but 

12  et  cetera,  et  cetera,"  and  that's  fine  too. 

13  A      Okay. 

14  Q      And  after  you  sent  the  urgent  report  to  the 

1 5  Attorney  General,  Deputy  Attorney  General  and  an 

16  Associate  Attorney  General,  that's  all  for  your 

17  office;  is  that  right? 

18  A      Our  office  doesn't  actually  send  it.    We 

19  just  prepare  it  and  it  would  go  up  to  the  director's 

20  office,  who  would  sign  off  on  it,  and  that  office 

21  would  take  care  of  getting  it  distributed  to  all  the 

22  people  on  the  list. 
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1  Q      Now,  with  respect  to  the  recusal  issue, 

2  that  came  to  your  office  via  a  letter  to  you  from 

3  Mr.  Banks  on  January  ~  the  letter  is  dated  January 

4  27  but  you  received  it  on  February  1? 

5  A      Correct. 

6  MR.  FISHMAN:    Off  the  record  for  one 

7  second. 

8  (Discussion  off  the  record.) 

9  BY  MR.  IVEY: 

10  Q      Let  me  show  you  this  letter,  I've  got  Bates 

1 1  stamp  6686  and  6687.    You've  got  it  there? 

12  A      Yes. 

13  Q      So  this  is  the  letter  we're  talking  about 

14  that  brought  the  recusal  issue  to  your  office? 

15  A      Yes. 

16  Q      And  what  did  you  do  with  this  after  you 

1 7  received  it? 

18  A      I  gave  it  to  Debra  Westbrook. 

19  Q      Do  you  know  what  she  did  with  it? 

20  A      Gave  it  to  Robert  Marcovici  to  handle. 

21  Q      Do  you  know  what  happened  to  it  after  that? 

22 A      I  assume  —  the  memo  was  prepared  that  went 
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1  to  the  Attorney  General  on  the  recusal. 

2  MR.  GICALE:   Now  you're  referring  to  -- 

3  MR.  IVEY:    This  is  the  Moscato  memo. 

4  MR.  GICALE:    Bates  006671. 

5  BY  MR.  IVEY: 

6  Q      Dated  February  9,  1993. 

7  A      Correct.   Robert  prepared  this  memorandum 

8  and  it  went  to  the  Attorney  General. 

9  Q      So  he  drafted  that  for  Mr.  Moscato 's 

10  signature? 

1 1  A      Correct. 

12  Q      And  it  went  to  the  Attorney  General  through 

13  Doug  Frazier? 

14  A      Right. 

15  Q      In  the  Deputy  Attorney  General's  Office? 

16  A      Yes. 

17  Q      And  do  you  know  what  happened  with  the 

1 8  recusal  issue  after  it  got  ~  after  this  memo  went 

19  out  from  Mr.  Moscato? 

20  A      No. 

21  Q      And  that's  not  something  you  tried  to  track 

22  down  for  Ms.  Lewis? 
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1  A      That's  what  1  was  trying  to  track  down, 

2  whether  ~  what  happened  with  the  referral,  which 

3  turned  into  where  the  --  that  the  recusal  was  in  the 

4  criminal  division  for  a  decision. 

5  Q      When  did  you  pick  the  trail  back  up  again 

6  on  the  recusal  issue? 

7  A      When  Jean  Lewis  called  and  was  asking 

8  where  --  what  was  the  decision  of  the  U.S.  Attorney's 

9  Office  is  when  I  tried  to  locate  it.    I  knew  that  a 

10  recusal  had  been  done,  I  had  read  the  letter.   I 

1 1  didn't  handle  recusals  at  the  time,  they  were  handled 

12  by  the  attorneys  in  the  office,  so  it  was  given  to 

13  Robert,  so  I  remember  it  coming  in  and  I  know  that 

14  there  was  a  recusal  prepared,  so  1  knew  that  it  was 

15  somewhere  upstairs  when  Jean  Lewis  called,  and  I 

16  remember  doing  the  urgent  report.   That's  when  I 

17  started  calling  in  and  trying  to  track  it  down  for 

18  her. 

19  Q      What  efforts  did  you  go  through  to  track 

20  this  down  for  Ms.  Lewis? 

21  A      1  made  many,  many  phone  calls  to  the  Deputy 

22  Attorney  General's  Office,  I  called  criminal 
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1  division,  I  called  the  executive  secretariat,  1 

2  talked  with  Doug  Frazier,  who  was  the  U.S.  Attorney 

3  in  Florida,  Debra  Westbrook.   1  went  through  a  lot  to 

4  try  to  track  it  down. 

5  Q      Is  it  typically  your  responsibility  to 

6  track  these  types  of  issues  down? 

7  A      No,  it  wasn't.    1  just  happened  to  answer 

8  the  phone  and  told  her  1  would  help  her.    I  didn't 

9  think  it  was  going  to  turn  into,  you  know,  such  a 

10  task. 

11  Q      Or  depositions  and  all  that. 

12  A      You're  right,  correct,  yeah. 

13  Q      Did  there  come  a  point  when  you  thought 

14  maybe  you'd  done  enough  for  her  and  you  should  tell 

15  her  to  just  wait  for  a  decision? 

16  A      The  thought  crossed  my  mind,  but  1  didn't 

17  do  it. 

18  Q      Now,  let's  see,  your  entry  here  under 

19  chronology  says  "10-93,  spoke  with  Jean  Lewis,  RTC 

20  advised  matter  was  sent  back"  ~  I've  only  got  one  so 

21  we'll  have  to  share. 

22  A      1  know  what  it  says. 
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Q      You  told  her  that  this  had  been  sent  back 
to  the  U.S.  Attorney's  Office  for  decision? 

A      Correct. 

Q      What  was  her  reaction  to  that,  if  you  can 
recall? 

A  I  don't  know  if  there  was  a  reaction.  I 
just  told  her  that  it  was  being  sent  back  and  that 
she  should  be  getting  a  response  shortly. 

Q      Did  she  ever  express  any  frustration? 

A      Yes. 

Q      What  did  she  say? 

A      She  was  concerned  that  it  was  ~  that  no 
one  was  handling  it  and  that  it  was  just  being 
brushed  under  the  carpet,  so  to  speak. 

Q      Did  she  ask  you  why  things  might  have  been 
delayed? 

A      She  asked  me  if  it  was  normal  for  it  to 
take  a  long  time  to  make  a  decision,  and  I  explained 
to  her  that  it  was  during  a  change  of  administration, 
there  wasn't  that  many  people  upstairs  in  the 
Attorney  General  or  Deputy  Attorney  General's  Office 

and  that  it  wasn't  unusual  for  things  to  take  a  while 

44 
under  those  circumstances. 

Q      What  was  her  reaction  to  that? 

A      I  don't  recall  if  she  had  a  reaction.   I 
don't  know. 

Q      Now,  was  this  about  the  same  time  where  she 
asked  ~  the  conversation  about  sending  copies  of  the 
1993  referrals  came  up? 

A      The  additional  referrals? 

Q      Right. 

A      Yes,  that's  when  she  advised  "me  that  she 
was  sending  more  and  was  afraid  they  were  going  to 
receive  the  same  treatment  as  the  earlier  referral. 

Q      Now,  by  "earlier  treatment,"  what  did  she 
mean?  What  did  you  understand  her  to  mean? 

A      That  it  wasn't  being  given  any  attention 
from  ~  no  one  would  make  a  decision. 

Q      Now,  at  this  point  were  there  people  in  the 
Attorney  General's  offices  and  Deputy  Attorney 
General's  offices?  Had  it  sort  of  staffed  up  by 
then? 

A      I  don't  know.    I  don't  know  when  all  the 
new  people  started  coming  in. 


41-177  97  -44 


1368 

45 

1  Q      And  when  she  said  that  —  she  expressed  her 

2  concern  about  it  receiving  the  same  treatment,  what 

3  was  your  reaction? 

4  A      I  told  her  that  she  could  send  us  copies  of 

5  the  referrals  that  she  was  sending  to  the  U.S. 

6  Attorney's  Office  and  if  she  had  any  problems,  to 

7  give  me  a  call  and  we  would  contact  the  new  U.S. 

8  Attorney,  Paula  Casey. 

9  Q      Do  you  know  if  she  ever  ~  had  she 

10  contacted  Paula  Casey  or  Paula  Casey's  office  at  that 

1 1  point? 

12  A      Jean  Lewis? 

13  Q      Yes. 

14  A      I  don't  know  if  she  talked  with  the  office. 

15  Q      Do  you  know  if  the  first  referral  that  she 

16  had  sent  had  been  declined  by  this  point,  October 

17  1993? 

18  A      I  think  that's  when  it  had  just  been  sent 

19  back  to  Paula  Casey  and  she  needed  time  to  review  it 

20  and  prepare  a  letter.   It  was  around  the  same  time 

21  that  Paula  would  be  --  yeah,  the  letter  --  on  10-27, 

22  Jean  Lewis  received  a  letter  from  the  U.S.  Attorney 


1  Paula  Casey  saying  that  they  were  declining 

2  prosecution,  so  it  was  around  ~  it  was  within  the 

3  same  month. 

4  Q      And  what  was  the  point  of  sending  the  nine 

5  referrals  to  you?   I  mean  ~ 

6  A      Why  did  I  ask  for  them? 

7  Q      Yeah.   What  was  the  logic  of  that? 

8  A      She  was  concerned  so  we  were  trying  to  ease 

9  her  mind  and  to  get  this  over  with,  so  I  told  her  if 

10  it  would  make  her  feel  better  she  could  send  them  to 

1 1  me  and  if  she  had  any  problems,  I  would  contact  the 

12  U.S.  Attorney. 

13  Q      But  your  office  didn't  have  any  role  in 

14  making  ~ 

15  A      No.    We  don't  normally -- we  would  never 

16  normally  receive  referrals.   We  were  just  trying  to 

17  help  Jean  Lewis. 

18  Q      And  you  wouldn't  take  referrals  normally 

19  because  your  office  doesn't  have  any  responsibility 

20  for  determining  prosecuting  merit  of  referrals? 

21  A      Correct. 

22  Q      Did  she  stop  calling  after  that  point? 
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A      Yes.    She  called  me  one  other  time  after 
that. 

Q      What  was  - 

A      My  name  was  in  the  newspapers  and  she  had 
saw  my  name  in  the  newspaper  and  she  apparently  said 
that  I  was  the  ethics  program  manager  for  the 
department  and  she  thought  I  lost  my  job  and  she 
called  to  apologize  for  causing  me  any  trouble. 

Q      Did  you  lose  your  job? 

A      No,  nothing  that  ~  no.    I  don't  know.    I 
guess  it  was  a  misprint  or  something. 

Q      What  paper  was  it  in,  do  you  recall? 

A      It  was  in  The  Wall  Street  Journal, 
Washington  Post. 

Q      Let  me  ask  you  a  question.   This  is 
document  6675,  dated  June  8,  1993,  from  Debra 
Westbrook  to  Douglas  Frazier  and  it's  got  a  lot  of 
handwriting  all  over  it.    Do  you  recognize  any  of  the 
handwriting? 

A      Yes,  1  recognize  all  of  it. 

Q      Okay.    Well,  let's  do  this  by  quadrants, 
then.   In  the  lower  left  comer,  the  handwriting  sort 


of  written  at  an  angle,  whose  handwriting  is  that? 

A      That's  mine. 

Q      What  does  it  say? 

A      "Per  Doug,  6-23,  sent  back  to  district  for 
decision.   Crim.  suggested  declination." 

Q      What  is  that  referring  to? 

A      My  conversation  with  Doug  Frazier. 

Q      What  were  you  talking  about?   What  was  the 
conversation  about? 

A      Trying  to  find  out  where  the  document  was 
located,  and  he  said  that  it  was  sent  back  to  the 
U.S.  Attorney's  Office  for  a  decision. 

Q      Do  you  recall  if  he  said  when  it  was  sent 
back? 

A      No,  I  don't  recall. 

Q      Is  there  a  process  for  sending  referral, 
recusal  issues  back  to  U.S.  Attorney's  Offices? 

A      In  the  past  our  office  would  --  or  the 
executive  office  would  notify  the  U.S.  Attorney's 
Office  of  the  decision  that  the  Deputy  Attorney 
General's  Office  made  and  whether  they  should  be 
recused  or  should  not.    I  don't  know  if  it  was 
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1  handled  —  if  they  did  it  by  phone  or  they  may  have 

2  faxed  a  copy  of  the  decision  memo  or  --  I  don't  think 

3  they  would  have  prepared  another  letter,  but  they 

4  were  notified. 

5  Q      So  that  was  in  the  past? 

6  A      In  the  past,  yes. 

7  Q      Do  you  know  if  that  was  done  in  this  case? 

8  A      I  don't  know. 

9  Q      Who  would  have  done  it  in  this  case? 

10  A      Well,  if  a  decision  was  made,  it  would  have 

1 1  come  back,  it  should  have  come  back  to  our  office  and 

12  then  we  would  have  notified  the  U.S.  Attorney's 

13  Office.   That's  how  it  normally  worked. 

14  Q      So  normally  --  let  me  back  up.    The  recusal 

15  issue  is  determined  in  the  Deputy  Attorney  General's 

16  Office;  is  that  right? 

17  A      Correct. 

18  Q      And  he  sometimes  —  the  Deputy  Attorney 

19  General's  Office  sometimes  consults  with  the  criminal 

20  division  for  substantive  purposes? 

21  A      Correct. 

22 Q      But  eventually  it  all  comes  back  to  the 


1  Deputy  Attorney  General's  Office  for  that  final 

2  determination  with  respect  to  recusal? 

3  A      Correct. 

4  Q      And  if  I  understand  what  you  just  said  a 

5  moment  ago,  it  would  then  come  back  to  the 

6  executive  ~  the  EOUSA  to  notify  the  U.S.  Attorney's 

7  Office  typically? 

8  A      Right,  correct. 

9  Q      But  you're  not  sure  if  that  happened  in 

10  this  case? 

11  A      Correct. 

12  Q      And  you  had  --  it  sounds  like  Doug  Frazier 

13  was  about  the  last  person  left  in  the  Deputy  Attorney 

14  General's  Office? 

15  A      He  was  one  of  the  last -- 

16  Q      The  sole  survivors? 

17  A      Yeah,  there  weren't  many. 

18  Q      And  he's  someone  that  you  knew  and  worked 

19  with? 

20  A      Yes,  he  used  to  be  part  of  the  executive 

21  office. 

22  Q      But  there  was  no  contact  between  you  two 
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about  this  determination  up  until  this  notation  on 
this  letter? 

A      Correct. 

Q      And  by  "this  letter,"  I'm  referring  to 
Exhibit  6675,  the  June  8  memo,  I'm  sorry,  from  Debra 
Westbrook  to  Douglas  Frazier. 
A      Correct. 

MR.  FISHMAN:    For  the  record,  the  notation 
is  June  23,  I  think  she  testified  to. 

MR.  IVEY:    Right.    In  fact,  it's  written  on 
here,  June  23. 

THE  WITNESS:   Can  I  say  something? 
BY  MR.  IVEY: 
Q      Certainly. 

A      I  had  a  couple  of  conversations  with  Doug 
around  that  time,  so  I  may  have  had  one  before  that, 
but  it  was  all  in  reference  to  tracking  down  the 
referral. 

Q      Do  you  recall  anything  about  those 
conversations? 

A      I  recall  at  least  two.    I  talked  to  him  and 
asked  him  if  he  knew  where  it  was  and  he  said  that  it 


had  been  ~  at  first  I  think  he  said  he  wasn't  sure 
and  that's  when  I  called  the  executive  secretariat 
and  tracked  it  down  that  way.   And  then  he  said  that 
it  was  sent  back  for  a  decision,  it  was  sent  back  to 
the  U.S.  Attorney's  Office  for  a  decision  from 
criminal. 

Q      So  that  would  have  been  roughly  during  the 
time  you  were  getting  ~  sort  of  in  the  middle  of  the 
time  you  were  getting  the  phone  calls  from  Jean 
Lewis? 

A      Right  around  6-23,  I  would  say.    I  don't 
think  the  phone  calls  were  that  far  apart. 

Q      Do  you  know  if  there's  any  other  mechanism 
within  the  department  for  notifying  the  U.S. 
Attorney's  Offices  that  a  decision  has  been  made 
about  recusal  by  the  Deputy  Attorney  General's 
Office? 

A      No.    They  have  always  been  notified  through 
the  executive  office  that  I'm  aware  of 
MR.  GICALE:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  IVEY: 
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1  Q      You  mentioned  news  reports  where  your  name 

2  popped  up.    Do  you  recall  about  the  time  when  those 

3  articles  were  appearing  in  the  paper? 

4  A      1  have  no  idea  when  that  happened. 

5  Q      Do  you  recall  any  conversation  within  your 

6  office  based  on  stories  that  were  appearing  in  the 

7  newspaper  relevant  to  the  recusal? 

8  A      I  mean,  people  in  the  office  talked  about 

9  me  making  ~  my  name  making  the  newspaper  and  stuff. 

10  I  mean,  Debra's  name  was  also  in  a  lot  of  the 

1 1  articles,  but  we  didn't  have  any  substantive 

12  conversations  about  it,  no. 

13  Q      Did  there  ever  come  a  time  where  you 

14  asked  ~  other  than  the  conversations  you  just  talked 

15  about,  what  had  happened  with  the  recusal,  if  it  had 

16  been  sent  down  to  the  U.S.  Attorney's  Office  or  not? 

17  MR.  GICALE:    Objection  as  to  form.   Asked 

18  who? 

19  THE  WITNESS:   That's  what  I  was  going  to 

20  say.   Asked  who? 

21  BY  MR.  IVEY: 
22 Q      Doug  Frazier. 


1  A      Did  1  ask  Doug  Frazier  about  the  referral? 

2  Q      If  the  recusal  --  if  the  U.S.  Attorney's 

3  Office  had  been  notified  about  the  recusal. 

4  A      No,  I  did  not. 

5  Q      You  talked  with  Paula  Casey  on  several 

6  occasions,  1  guess? 

7  A      Yes. 

8  Q      And  that  would  have  been  ~  were  they  all 

9  roughly  about  the  same  time? 

10  A      Yes. 

11  Q      And  about  what  time  was  that? 

12  A      October  of  '93. 

13  Q      Did  this  issue  ever  come  up  with  her  about 

14  when  the  recusal  had  been  sent  back  or  referral  had 

15  been  sent  back  to  the  U.S.  Attorney's  Office?  Did 

1 6  she  ever  ask  about  that? 

17  A      She  had  received  the  referral  ~  or  was 

1 8  advised  that  it  was  on  its  way  back. 

19  MR.  GICALE:    Just  so  the  record  reflects 

20  this,  the  witness  is  referring,  to  refresh  her 

21  recollection,  to  Bates  numbered  document  006584, 

22  which  is  the  chronology  that  she  prepared.   Is  that 
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1  correct? 

2  THE  WITNESS:   Correct. 

3  MR.  GICALE:    You're  using  this  to  refresh 

4  your  recollection,  I  assume? 

5  THE  WITNESS:   Yes. 

6  MR.  IVEY:    She  already  said  yes  to  that. 

7  THE  WITNESS:    Paula  was  advised  that  it  had 

8  been  sent  back  to  her  office,  and  we  told  her  of  the 
problems  that  we  had  had  with  Jean  Lewis.    She  said 
that  she  would  personally  review  the  referral  when 
she  received  it  and  notify  Jean  of  her  decision. 

BY  MR.  IVEY: 
Q      Did  you  ever  talk  to  Richard  Pence  at  all? 
A      No. 

Q  Did  Jean  Lewis  relay  the  request  for  the 
letter  of  declination,  or  I  guess  acceptance  of  the 
recusal  -- 

MR.  FISHMAN:    Referral. 
BY  MR.  IVEY: 
Q      I'm  sorry,  referral  yes,  I'm  sorry.    Did 
she  relay  that  request  through  you  to  Paula  Casey? 

A      She  didn't  relay  the  request  through  me. 


We  requested  it  of  Paula.   I  don't  know  if  she  called 
Paula  and  asked  her  separate  from  our  request,  but  I 
mean,  that  was  the  request  from  the  beginning  when  I 
first  started  having  conversations  with  Jean,  so  we 
were  just  trying  to  finally  get  this  thing  wrapped 
up. 

Q      Was  your  call  to  Paula  Casey  or  your 
conversation  with  Paula  Casey  about  that  prompted  by 
the  calls  from  Jean  Lewis? 

A      Yes. 

Q      Now,  with  respect  to  letters  of  declination 
or  --  well,  let  me  phrase  it  this  way.   Can  you 
recall  situations  where  you  received  telephone  calls 
from  investigators  or  investigative  agencies 
requesting  some  sort  of  action  by  a  U.S.  Attorney's 
Office? 

A      No. 

Q      Did  Paula  Casey  ever  discuss  with  you 
problems  that  her  office  was  having  with  respect  to 
receiving  documents  from  Jean  Lewis's  office? 

A      She  discussed  some  problems  that  the  office 
had  experienced  with  the  RTC  in  the  past  under  the 
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1  previous  U.S.  Attorney,  but  not  with  Jean  Lewis  in 

2  particular. 

3  Q      What  did  she  say  about  that,  do  you  recall? 

4  A      That  there  was  some  tension  between  U.S. 

5  Attorney's  Office  and  the  RTC,  that  in  the  past  the 

6  RTC  had  refused  to  turn  over  certain  documents  to  the 

7  office  in  connection  with  cases.  There  was  just  a 

8  general  dislike  between  the  two  offices. 

9  Q      That  predated  Paula  Casey? 

10  A      Correct. 

11  Q      Did  you  ever  get  an  understanding  of  what 

12  the  source  of  that  dislike  was? 

13  A      No. 

14  Q      Do  you  think  it  had  any  role  in  the  actions 

1 5  that  were  taken  by  that  office  with  respect  to  the 

16  RTC  in  Kansas  City? 

17  MR.  GICALE:    1  object  to  the  form  of  the 

18  question.    I  mean,  are  you  asking  about  the  —  the 

19  decisionmaking  of  the  office  itself?   1  mean,  she's 

20  not  in  that  office.   I  don't  know  how  she  can  testify 

21  to  that. 

22 MR.  IVEY:    Well,  if  she  doesn't  know,  she 
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1  can  say  she  doesn't  know. 

2  THE  WITNESS:    1  don't  know  how  that  started 

3  or  if  that's  what  you're  asking  or  if  it  had  any  role 

4  in  not  getting  Jean  Lewis  an  answer  as  quickly  as  she 

5  wanted. 

6  MR.  IVEY:    Off  the  record. 

7  (Discussion  off  the  record.) 

8  BY  MR.  IVEY: 

9  Q      1  never  finished  asking  you  about  the 

10  writing  on  this  page,  6675  is  the  exhibit  number. 

1 1  MR.  FISHMAN:    Since  there  are  multiple 

12  copies  it's  the  June  8  memorandum  to  Douglas  Frazier 

1 3  from  Debra  Westbrook. 

14  BY  MR.  IVEY: 

15  Q      Whose  handwriting  is  this  that  starts  "Doug 

16  ~  please"? 

17  A      "Brief  me  on  background."   Dave  Margolis. 

18  Q      David  Margolis.    What  was  his  role  in  all 

19  of  this? 

20  A      1  don't  know. 

21  Q      And  this  down  in  the  comer? 

22  A      1  don't  know  what  that  ~  who  wrote  that? 
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Oh,  it  says  received,  6-9-93.    I  assume  that  that's  a 
secretary. 

Q      So  in  lieu  of  using  a  stamp? 

A      Yes,  they  wrote  it  in  hand. 

Q      Wrote  that  notation  in  the  comer? 

A      Yeah. 

Q      Did  Paula  Casey  discuss  recusal  matters 
with  you  in  those  phone  calls? 

A      No,  she  discussed  them  with  Debra 
Westbrook. 

Q      What  did  she  discuss  with  you? 

A      We  just  discussed  the  fact  that  Jean  had 
been  calling  our  office  and  wanted  an  answer,  could 
she  please  get  one  to  her. 

Q      That  was  the  substance  of  the  three  phone 
calls? 

A      There  was  two  or  three. 

Q      And  the  first  call  would  have  been  ~ 

A      The  first  call,  we  were  asking  her  to  get 
the  letter  of  declination  or  acceptance  to  her,  and 
then  I  think  I  called  her  back  and  told  her  that  Jean 
Lewis  was  sending  more  referrals  to  her  and  that 
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could  she  please  keep  an  eye  out  for  them. 

Q      And  again,  that  was  a  phone  call  prompted 
by- 

A      Just  my  —  I  mean,  I  did  it  on  my  own 
initiative. 

MR.  IVEY:    I'm  done. 

EXAMINATION 
BY  MR.  GICALE: 

Q      Just  a  few  questions.    You  stated  that  it 
was  unusual  to  receive  phone  calls  like  this  from 
someone,  an  RTC  investigator,  for  instance.  Now, 
what  are  ~  what  is  the  function  of  the  Executive 
Office  for  U.S.  Attorneys?   What  is  their  purpose? 

A      To  service  the  U.S.  Attorney's  Offices. 

Q      And  from  time  to  time,  are  you  aware  of  the 
fact  that  there  are  disputes  and  perhaps  inquiries 
from  various  investigative  agencies,  FBI,  DEA, 
Customs,  that  these  agencies  may  have  with  respect  to 
either  resources  or  cases  with  the  various  U.S. 
Attorney's  Offices  across  the  country?  Have  you  been 
made  aware  of  those  from  time  to  time? 

A      Of  disputes  between  them? 
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1  Q      Or  concerns  raised  by  those  agencies  with 

2  respect  to  resources. 

3  A      No,  1  have  not. 

4  Q      Well,  are  you  aware  that  they're  handled 

5  within  the  office? 

6  A      Within  the  executive  office? 

7  Q      Right. 

8  A      1  don't  know  that  they  are.   I  mean,  we 

9  normally  service  just  the  U.S.  Attorney's  Offices.   1 

10  would  assume  that  disputes  between  the  U.S. 

1 1  Attorney's  Offices  and  investigative  agencies  would 

12  be  handled  by  the  two  offices.   They  may  be  handled 

13  by  someone  ~  another  section  within  the  executive 

14  office,  but  in  legal  counsel's  office  we  didn't  get 

15  involved  normally  in  things  like  that. 

16  Q      Not  your  section? 

17  A      No. 

1 8  Q      Now,  you  now  know  that  a  memo  sent  to  Doug 

19  Frazier  by  Keeney,  and  that's  the  memo  that  you 

20  received  from  Audrey  Word  and  it's  the  Bates  number 

21  007039  dated  March  19,  1993,  based  on  your 

22  conversations  with  Doug  Frazier,  never  got  to  Doug 
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1  Frazier  until  you  showed  it  to  him  ~  or  I'm  sorry, 

2  Deb  Westbrook  gave  it  to  him  sometime  in  late  May  or 

3  June  1993;  correct? 

4  A      Correct. 

5  Q      Jean  Lewis  expressed  her  concern  for  the 

6  way  this  referral  was  being  handled;  correct? 

7  A      Correct. 

8  Q      And  Doug  Frazier  ~  it's  your  understanding 

9  that  Doug  Frazier  indicated  he  never  saw  this  until 

10  it  was  brought  to  his  attention  again  in  late  May  or 

11  June  1993? 

12  A      Correct. 

13  Q      Now,  Jean  Lewis  was  concerned  about  the  way 

14  it  was  handled.   You  now  ~  you  now  know  that  this 

15  was  not  handled  in  a  typical  fashion;  isn't  that 

16  correct? 

17  A      Well,  Doug  had  went  back  to  the  U.S. 

18  Attorney's  Office  in  Florida,  so  he  wasn't  there  to 

1 9  have  seen  it. 

20  Q      Well,  when  did  he  go  back  to  the  U.S. 

21  Attorney's  Office  in  Florida? 

22  A      I  don't  know.    1  don't  know  the  time 
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frame.   I  know  that  when  I  called  him,  one  of  the 
conversations  I  had,  I  called  the  U.S.  Attorney's 
Office  in  Florida. 

Q      But  the  point  is,  something  was  sent  to  him 
in  March  of  1993  and  was  not  acted  upon  until  late 
May  or  June  1993;  correct? 

A      Well,  he  told  me  he  had  never  seen  it.    I 
didn't  know  if  someone  else  in  the  Deputy's  Office 
was  handling  it  or  not,  if  it  had  been  turned  over  to 
someone  else,  so  I  didn't  know. 

Q      But  you  later  learned  and  you  testified 
today  that  something  was  finally  sent  out  to  the  U.S. 
Attorney's  Office  sometime  in  June  1993? 

A      Yes. 

Q      And  you  earlier  referenced  Bates  number 
006675,  which  is  a  memo  from  Debra  Westbrook  to  Doug 
Frazier  dated  June  8,  1993  regarding  this  recusal 
issue,  so  she  had  gathered  this  ~  you  had  gathered 
this  information  together,  given  it  to  her,  and 
pursuant  to  this  memo,  she  had  turned  it  over  to  Doug 
Frazier? 

A      Correct. 
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Q      And  some  decision  was  made  subsequent  to 
that  resulting  in  some  kind  of  memo  or  conversation 
with  the  district  about  what  they  could  do  with  this 
case;  correct? 

A      Correct. 

Q      So  you  now  know  by  virtue  of  your 
discussions  with  all  these  people  and  the  documents 
you've  seen  that  nothing  occurred  with  respect  to 
this  between  March  and  June? 

A      Correct. 

Q      No  action  was  taken  with  respect  to  the 
district? 

A      Correct. 

Q      Otherwise  you  wouldn't  have  had  to  be 
looking  for  this  paper;  correct? 

A      Correct. 

Q      And  that  in  fact  was  Jean  Lewis's  concern, 
that  nothing  was  being  done;  correct? 

A      Correct. 

Q      And  so  you  started  taking  some  steps  to  put 
this  thing  back  on  track;  correct? 

A      Correct. 
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1  Q      So  her  concerns  were  legitimate  at  that 

2  point  in  time;  correct? 

3  MR.  FISHMAN:    Objection  to  what  her 

4  concerns  were  and  whether  ~ 

5  MR.  GICALE:    Okay.   Let  me  rephrase  that. 

6  Strike  that  question. 

7  BY  MR.  GICALE: 

8  Q      Her  concern  was  it  wasn't  being  acted  upon; 

9  correct? 

10  A      Correct. 

11  Q      And  what  you  later  learned  was  that  it  was 

12  not  acted  upon,  correct,  until  June? 

13  A      Correct. 

14  Q      Despite  the  fact  that  someone  had  sent  a 

15  memo  in  March  1993;  correct? 

16  A      But  1  didn't  know  at  the  time  this  memo  was 

17  sent  that  it  was  sent  in  March. 

18  Q      I  understand,  but  you  now  know  that? 

19  A      Yes,  correct. 

20  Q      So  a  period  of  time,  March  ~  balance  of 

21  March,  April,  May,  until  June,  nothing  in  fact  was 

22  done  until  this  was  sent  out  in  June;  correct? 
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1  MR.  FISHMAN:   Again,  object  to  the  form.    1 

2  believe  she  testified  she  started  doing  something  in 

3  May,  so  — 

4  BY  MR.  GICALE: 

5  Q      I'm  sorry.  May,  but  no  decision  was  made, 

6  was  sent  out  to  the  district  until  June  1993; 

7  correct? 

8  A      Correct. 

9  Q      Or  recommendation  to  the  district? 

10  A      Correct. 

1 1  Q      And  again,  it  was  her  phone  call  that 

12  prompted  you  to  start  looking  for  documents  with 

1 3  respect  to  this  matter;  correct? 

14  A      Correct. 

15  Q      And  it  was  as  a  result  of  this  phone  call 

16  and  it  was  as  a  result  of  you  obtaining  these 

17  documents  that  ultimately  the  paperwork  was  sent  to 

18  Mr.  Frazier  and  Mr.  Margolis's  office  to  make  a 

19  decision;  correct? 

20  A      Correct. 

21  Q      And  you  ultimately  learned  that  the  matter 

22  was  declined  in  October  of  1993;  correct? 
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A      Correct. 

Q      Which  is  almost  a  year  after  the  initial 
referral  was  received  in  this  matter;  correct? 

A      Correct. 

Q      And  you  recall  the  original  referral? 

A      Correct. 

Q      Why  is  it  that  you  recall  that  original 
referral  in  October  of  1992? 

A      Because  I  prepared  the  urgent  report. 

Q      Was  there  anything  unusual  about  it? 

A      It  mentioned  the  President. 

Q      This  was  an  unusual  referral? 

MR.  FISHMAN:    Just  for  the  record,  it 
wasn't  the  President  at  the  time. 

THE  WITNESS:    It  was  Clinton. 
BY  MR.  GICALE: 

Q      Bill  Clinton  and  his  wife  as  witnesses  in 
this  matter? 

A      Correct. 

Q      It  was  an  unusual  referral  and  an  unusual 
sensitive  report;  correct? 

A      All  of  the  urgent  reports  are  unusual  or 


they  wouldn't  come  in. 

Q      It  was  one  you  recall  because  of  the 
parties  involved? 

A      Correct.   But  I  mean,  I  recall  lots  of  the 
ones  that  I've  prepared. 

Q      And  would  you  say  it's  typical  in  your 
experience  to  have  to  have  a  report  like  this,  this 
sensitive  in  nature,  this  recusal  request  with 
respect  to  this  kind  of  a  case,  a  very  sensitive 
case?  Is  it  your  typical  experience  that  it  would 
go,  for  instance,  to  the  Deputy  Attorney  General's 
Office  and  not  be  seen  for  three  or  four  months? 

A      I  was  not  involved  in  any  of  the  recusals, 
so  I  wasn't  aware  of  the  time  frames  that  it  took.    I 
mean,  I  knew  sometimes  they  sent  it  to  criminal  for 
their  opinion  and  it  takes  a  while.   I  mean,  I 
didn't  —  at  the  time  I  didn't  think  it  was  unusual. 

Q      Well,  do  you  ordinarily  track  these  things 
for  people? 

A      No. 

Q      So  you  don't  know  what  an  unusual  time  is? 

A      Right,  correct.   That's  what  I'm  trying  to 
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1  say. 

2  Q      Now,  just  to  clarify  something,  the  job  of 

3  the  Executive  Office  for  U.S.  Attorneys  is  not  to 

4  determine  who  is  responsible  for  taking  some 

5  substantive  action  in  a  case  in  the  Department  of 

6  Justice,  is  it? 

7  A      Correct,  they're  not  involved  in  that  at 

8  all. 

9  Q      So  reports  you  prepared  in  October  of  1992, 

10  for  instance,  with  respect  to  the  referral  were 

1 1  solely  for  informational  purposes? 

12  A      Correct. 

13  Q      And  in  fact,  the  memo  that  was  ultimately 

14  prepared  on  the  recusal  issue  was  for  action  to  be 

1 5  taken  in  some  other  division  of  Justice? 

16  A      The  memo,  the  recusal  memo? 

17  Q      Right. 

18  A      Was  prepared  for  a  decision  from  the  Deputy 

19  Attorney  General  on  whether  the  U.S.  Attorney 

20  General's  Office  should  recuse  itself  or  not. 

2 1  Q      Now,  the  initial  sensitive  report  that  you 

22  received  in  October  1992,  you  said  that  a  copy  of  the 
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1  referral  came  in  with  it? 

2  MR.  IVEY:    You  mean  urgent  report? 

3  BY  MR.  GICALE: 

4  Q      The  urgent  report.    It  came  in  with  it. 

5  When  it  was  sent  up  through  the  director  and 

6  eventually  on  to  the  Attorney  General,  was  a  copy  of 

7  the  criminal  referral  attached? 

8  A      Yes,  I  assume  it  was  attached.  The  memo 

9  said  "Attached  is  a  copy  of  a  referral."   1  assume 

10  that  it  was  attached  when  it  went  up.    1  didn't 

1 1  personally  deliver  it. 

12  Q      When  you  were  attempting  to  locate  this 

13  document-- 

14  MR.  FISHMAN:   That's  not  the  document  she 

15  was  talking  about. 

16  BY  MR.  GICALE: 

17  Q      I'm  sorry.    When  you  were  attempting  to 

18  locate  the  documents  that  Jean  Lewis  was  describing 

19  and  you  ultimately  went  to  Audrey  Word  and  you  found 

20  these  -  at  least  these  two  documents  that  you've 

21  identified  today  and  perhaps  others  that  were 

22  attached  to  it,  did  you  go  to  Mr.  Keeney's  office  to 
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attempt  to  locate  it  as  well? 

A      Did  1  call  or  did  1  go  there? 

Q      Either/or. 

A  I  think  he  was  head  of  the  fraud  section, 
and  I  called  that  office  because  that's  where  I  was 
told  it  was  located. 

Q      Well,  Mr.  McDowell  was  head  of  the  fraud 
section;  correct? 

A      I  don't  know  who  ~ 

Q      And  Mr.  Keeney  was  acting  head  of  the 
criminal  division;  correct? 

A      Okay.    I'm  not  sure.    If  you're  telling  me 
that's  what  it  was,  then  I  was  wrong.    1  called  the 
fraud  section.   1  didn't  call  Mr.  Keeney's  office. 

Q      Okay.    Well,  and  that  is  my  question,  did 
you  ever  go  to  Mr.  ~  call  or  go  to  Mr.  Keeney's 
office  - 

MR.  IVEY:    Just  so  I  understand  it,  by 
"Keeney's  office,"  you  mean  as  Assistant  Attorney 
General  or  his  personal  office?   What  do  you  mean? 
BY  MR.  GICALE: 

Q      As  acting  Assistant  Attorney  General  in  the 


criminal  division. 

A      No,  1  did  not  go  to  his  office. 

Q      Well,  the  memo  that  you  obtained  from 
Audrey  Word,  one  of  the  memos  you  obtained,  again, 
Bates  number  007039,  was  a  memorandum  from  John 
Keeney  to  Douglas  Frazier? 

A      Correct. 

Q      Now,  you  obtained  this  from  the  fraud 
section? 

A      Obtained  it  from  Audrey  Word.    I  don't 
remember  if  she  was  ~  I  was  told  it  was  in  the  fraud 
section. 

MR.  GICALE:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  GICALE: 

Q      So  then  just  to  straighten  this  out,  you 
obtained  this  from  the  fraud  section,  Audrey  Word, 
and  we've  now  determined  that  she's  in  the  fraud 
section? 

A      Correct. 

Q      Now,  when  you  found  out  from  Doug  Frazier 
that  a  memo  was  sent  out  to  the  district  or  something 
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1  was  sent  out  to  the  district  on  this  case,  and  that 

2  would  have  been  in  June  of  1993,  there  is  this  note 

3  that  you  identified  earlier  on  Bates  number  — 

4  document  with  the  Bates  number  labeled  006675,  "Per 

5  Doug,  sent  back  to  district  for  decision." 

6  Did  he  tell  you  whether  or  not  it  was  sent 

7  back  by  virtue  of  some  kind  of  memorandum  that  was 

8  sent  out,  a  document,  or  was  it  a  phone  call  or  did 

9  he  tell  you  how  they  were  notified? 

10  A      Not  that  I  can  recall,  no. 

11  Q      Did  he  ever  tell  you  whether  a  document  of 

12  some  sort  was  sent  out  under  David  Margolis's 

1 3  signature? 

14  A      No. 

15  Q      Were  you  ever  told  to  look  for  a  document 

16  sent  from  ~  under  David  Margolis's  signature  to  the 

17  district? 

18  A      No. 

19  Q      Did  you  ever  talk  to  the  district  about 

20  whether  or  not  they  received  a  document  from 

21  criminal  --  from  David  Margolis's  office  or  Doug 

22  Frazier's  office  with  respect  to  the  decisionmaking 
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1  on  this? 

2  A      No. 

3  Q      Are  you  aware  of  the  fact  that  a  memo  was 

4  sent  to  the  district? 

5  A      No.    I  don't  know  how  ~  I  was  told  by  Doug 

6  that  it  was  sent  back  to  the  district,  but  1  wasn't 

7  aware  of  how  it  was  sent  back. 

8  Q      And  again,  once  —  after  that  point  in 

9  time,  the  next  time  you  heard  about  this  matter  was 

10  sometime  in  September  of  1993? 

11  A      1  talked  to  ~  yes.    When  1  talked  to  Paula 

12  Casey.   I'm  sorry,  I  had  conversations  with  Jean 

13  Lewis,  I'm  sure,  in  the  meantime. 

14  Q      But  once  you  told  her  that  it  was  sent  back 

15  to  the  district,  sometime  in  June  '93,  the  next  time 

16  you  had  conversations  with  them  was  sometime  around 

17  September  1993? 

18  A      I  don't  recall  the  dates.   I  don't  know  ~ 

19  I  don't  dispute  Jean  Lewis's  E-mail,  if  that's  what 

20  she  has. 

21  MR.  GICALE:    1  have  nothing  further. 

22  EXAMINATION 
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1  BY  MR.  IVEY: 

2  Q      I  have  some  follow-up  questions. 

3  You  were  asked  some  questions  about 

4  disputes  between  U.S.  Attorney's  Offices  and 

5  investigative  agencies  when  you  said  that  those 

6  aren't  handled  by  the  EOUSA's  office;  is  that 

7  correct? 

8  A      It  wasn't  handled  by  legal  counsel's 

9  office,  my  office. 

10  Q      And  typically  the  office  —  your  office 

1 1  would  not  handle  disputes  that  involved  any  type  of 

12  prosecuted  merit  issues;  would  that  be  correct? 

13  MR.  GICALE:   Objection  as  to  form.    Which 

14  office  are  you  talking  about  when  you  say  her 

15  office? 

16  BY  MR.  IVEY: 

1 7  Q      Office  of  Legal  Counsel. 

18  A      We  would  not  normally  get  involved  in  those 

19  things. 

20  Q      What  about  the  whole  executive  office? 

21  A      I  don't  know  if  they  -  what  the  other 

22  sections  do. 
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1  Q      Now,  you  were  also  asked  some  questions 

2  about  Jean  Lewis's  phone  calls.   Did  you  know  that 

3  Jean  Lewis  started  calling  U.S.  Attorney's  Office  in 

4  Arkansas  as  early  as  October  1992? 

5  A      No. 

6  Q      Do  you  know  how  many  phone  calls  she  made 

7  to  that  office? 

8  A      No. 

9  Q      Now,  with  respect  to  Mr.  Frazier,  you 
testified  that  the  memo  was  sent  from  your  office  to 

1 1  Mr.  Frazier,  I  think  in  March  1993? 

12  A      No. 

13  Q      No? 

14  A      We  sent  it  to  Doug  in  June  ~ 

1 5  MR.  GICALE:    Which  memo  are  we  talking 

16  about? 

17  BY  MR.  IVEY: 

18  Q      3-19-93  memo  fi-om  Doug  Frazier  to  John 

19  Keeney  re:  recusal? 

20  A      That  was  done  by  the  criminal  division. 

21  Q      So  this  time  lapse  you  were  questioned 

22  about  March  ~  questioned  about  between  March  19  and 
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1  June  23  was  the  period  in  which  this  memo  was  in 

2  Mr.  Frazier's  office,  apparently.   Is  that  your 

3  understanding? 

4  A      Well,  I  believe  Mr.  Frazier  was  the  U.S. 

5  Attorney  in  Florida  at  the  time,  so  I  don't  know 

6  whose  office  it  was  in. 

7  Q      Well,  that  was  going  to  be  my  question. 

8  There  was  some  turnover,  1  take  it,  in  the  Deputy 
Attorney  General's  office? 

A      Yes. 

Q      And  that  would  have  been  because  of 
changing  the  Administration? 

A      Correct. 

Q      And  Mr.  Frazier  was  not  ~  your 
understanding,  at  least,  was  not  in  Washington  during 
that  entire  period? 

A      Not  that  I  can  recall.   I  don't  know  the 
exact  dates  that  he  left  and  came  back. 

Q      Did  you  get  any  sense  when  you  spoke  to 
Mr.  Frazier  after  you  sent  the  information  the  second 
time  that  there  was  any  attempt  to  bury  the  referrals 

at  all  or  dodge  the  recusal  issue? 
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1  A      No. 

2  Q      Did  you  get  any  sense  that  there  was 

3  anything  untoward  going  on? 

4  A      No. 

5  MR.  IVEY:   Just  a  moment,  please. 

6  (Pause.) 

7  (Recess.) 

8  MR.  IVEY:    Just  for  the  record,  then, 
thanks  for  coming.   I  appreciate  your  time. 

THE  WITNESS:   You're  welcome. 

EXAMfNATION 
BY  MR.  GICALE: 
Q      One  quick  question.   With  respect  to 
when  ~  just  to  clarify  something,  do  you  know  with 
certainty  when  Doug  Frazier  left  his  position  in  the 
Deputy  Attorney  General's  Office  and  when  he  went  to 
Florida  to  assume  his  position  there? 

A      No,  I  don't.    He  was  in  EOUSA  on  active 
detail.   He  was  an  executive  attorney  in  the  Deputy's 
office,  he  was  the  U.S.  Attorney  in  Nevada  for  a 
period  of  time,  so  I  have  no  idea  when  he  was  coming 
and  going.    He  did  a  lot  of  things. 
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1  Q      So  you  cannot  say  with  certainty  whether  or 

2  not  he  was  in  the  office  at  the  time  the  3-19-93  memo 

3  was  sent  up  to  him? 

4  A      Correct. 

5  MR.  GICALE:    I  have  nothing  further. 

6  MR.  IVEY:    Have  a  good  lunch. 

7  (Whereupon,  at  12:1 1  p.m.,  the  deposition 

8  was  concluded.) 
9 

1 0  
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I,     CARMEN  BUNCH ,       the      officer 

before  whom  the  foregoing  deposition  was  taken,  do  hereby 
certify  that  the  witness  whose  testimony  appears  in  the 
foregoing  deposition  was  duly  sworn;  that  the  testimony  of 
said  witness  was  taken  in  shorthand  and  thereafter  reduced 
to  typewriting  by  me  or  under  my  direction;  that  said 
deposition  is  a  true  record  of  the  testimony  given  by  said 
witness;  that  I  am  neither  counsel  for,  related  to,  nor 
employed  by  any  of  the  parties  to  the  action  in  which  this 
deposition  was  taken;  and,  further,  that  I  am  not  a 
relative  or  employee  of  any  attorney  or  counsel  employed  by 
the  parties  hereto,  nor  financially  or  otherwise  interested 
in  the  outcome  of  this  action. 


Notary   Public   in   and   for  the 
District  of  Columbia 


My  Commission  Expires     MARCH   14,    19  98 
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October  11,  1995 


Mr.  Robert  Giuffra,  Chief  Counsel 

Mr.  Lance  Cole,  Democratic  Deputy  Special  Counsel 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

United  States  Senate 

Washington,  D.C.  20510-6075 

Dear  Messrs.  Giuffra  and  Cole: 

Pursuant  to  your  request,  enclosed  is  the  deposition 
transcript  for  Donna  Henneman  dated  July  20,  1995.   Ms.  Henneman 
was  deposed  by  the  House  Committee  on  Banking  and  Financial 
Services  as  part  of  that  Committee's  investigation  into  Madison 
Guaranty  Savings  and  Loan  and  related  matters. 

Also  enclosed  is  the  errata  sheet  executed  by  Ms .  Henneman 
on  August  16,  1995,  in  which  she  notes  errors  in  the 
transcription  of  her  testimony.   Those  changes,  as  you  know,  are 
now  incorporated  into  the  record. 

If  you  have  any  questions,  do  not  hesitate  to  contact  me. 

Sincerely, 


"CHar^s  J^^'/fegro     ' 

Counsel  \/d  the 

Deputy  Attorney  General 


cc:   Stephen  Kubiatowski 
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U.S.  Department  of  Justice 

Office  of  the  Deputy  Aiiomey  General 


Tom  Clar 

Senior  Csbunse 

Oversight  an<y  Investigations 

Committee  on/ Banking 

and  Financial  Services 
U.S.  Hopse /of  Representatives 
Washin' 

Dear  Mr 


Th^  following  errata  are  noted  in  the  transcript  o^ 
depositipn  pf  July  20,  1995: 

1.  P.  5, 
"Approxima'' 

2.  P.  12,  li^ 

3.  P.  14,  line\^  insert  "she"  between  " iit^ — and  "told"  and 
insert  "it"  after  "that"  and  before  "had". 

4.  P.  16,  line  8:  strike  the  word  "or"  and  replace  with  "are"; 
also  insert  a  comma  after  "name" . 

5.  P.  19,  line  7:  strike  "Secretary"  and  replace  with 
"Secretariat" . 

6.  P.  21,  line  21:  strike  "Secretary"  and  replace  with 
"SecretStiat" 

7.  P.  231,  line  22:  insert  "we"  after  "Doug,"  and  b^^ore  "sent" 

8.  P.  ?7  S<Ln>»  in-  s^r^ke  "THE"  and  replace  with  'Li 

9.  P.  31,  line  11:  strike  "from"  and  replace  with  "for" 

10.  P.  "^fif line  8:  strike  the  lower  case  "a"  and  replace  yith  a 

capital  "/fC^   in  "associate"  so  that  it  reads  "Associate"  . 

11.  P.  sh ,    line  2:  strike  "Secretary"  and  replace  with 
"Secretariat" . 

12.  P.  65,  line  7:  strike  the  word  "be". 
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and  before 


with 


the 


23.    P.    107,    linfesX:    replace    "Secretary"    with    "biicreLariaL" 


^..Sincerely,    .  . 


cc:  Angi >  Garcia 


Donna  Henneman 
Ethics  Program  Manager 
Executive  Office  for 
U.S.  Attorneys; 
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RPTS  WHALEN 
DCMN  PARKER 


DEPOSITION  OF  DONNA  HENNEMAN 


Washington,  D.C. 


The  deposition  in  the  above  matter  was  held  in  Room  714, 
'Neill  House  Office  Building,  commencing 'Cat  1:30  p.m. 
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WHEREUPON, 


DONNA  HENNEMAN, 
a  witness  in  the  above-entitled  matter,  ^s  called  as  a 
witxwras,  and  havin5__befin— LLcat^uly  sworn  of\af firmed  to  tell 
th/6  truth, /feile  whole  truth,  and  noth'Ing^but  thd,  truth,  was 
camined^ and  did  testify  as  follows: 

Clark.   Good  afternoon,  Ms.  HennemafK,   M'^  name  is  Tom 
Clafk.   I'm  Senior  Counsel  to  the  Committee  on\Banking  and 
Financial  Services.   I  appreciate  your  being  here  today.   Also 
present  today  is  Minority  professional  staff  membeit/  Angle 
Gate; 

As  you  know,  the  committee  is  investigating  the  failure 
resolution  of  Madison  Guaranty  Savings  an^  Loan 
Association  and  related  matters,  including/the  executive 
brarus^h'SL  handling  of  Madison  Guaranty-'^Most  of  my^  questions 

will  bevj^lated  to  that  area.     ' — 

I  will  have  some  questions  for  you,  almost  definitely  I'm 
going  to  show  you  some  documents.   After  I'm  finished, 
Ms.  Garcia  may  have  some  questions  for  you.   When  she's 
finished,  counsel  for  the  Department  of  Justice  may  ask 
"questions.   Then  there  may  be  some  additional  questions  after 
that. 
V-^This  deposition  is  not  governed  by  th^/  F^eral  Rules  of 
Civil  Procedure,  but  objections  may  be  made  forXthe  record. 
If  an  objection  is  made,  the  question  will  eitheAbe 
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veai 


withdrawn,  recast  03:_jLLLowed__to  stand  in  the  discretion  of  the 
questloner^^^^f  there  is  an  instruction  not  to  answer  a 
questlpn,  and  that  instruction  is  follow64/  Majority  staff  in 
con9<iltation  with-MXnerity,  -wJ-Il_detennine  t^   the  deposition 
1^  to  proceed  or  if  a  recess  must  be  ^ba^led  to\obtaln  the 
^halrm^tn's  Instructions,  If  any.   In  a  splX^t  of\  cooperation 
' the  ydommlttee  hopes  to  avoid  reaching  that  point. 

Any  time  you  feel  the  need,  we  can  take  a\bre|ak.   If  you 
I't  understand  my  question,  just  say  that  youidoi't 

and  I  will  try  to  reword  it  so  that  we  ire  clear. 
at  any  point  it  occurs  to  you  that  something/  you  said 
Irller  wasn't  exactly  the  way  you  remember  Iti  you  can  stop 
!md\say  I  would  like  to  clarify  something  I  ^Id /earlier.   At 
tn)9  c'^ncluslon  of  this,  you  will  also  hav^an  opj^ortunity  to 
read\th^  transcript  and  you  can  malps^ny  changes! 
Tills/Witness .   Okay. 

Mr.  Clark.   Okay.   So  take  as  much  time  as  you  need. 
EXAMINATION  BY  MR.  CLARK: 
What's  your  current  job  title? 
Ethics  program  manager. 

At  the  Executive  Office  for  U . S ^Attorneys ? 
Yes. 

Qka^  

that 


And  approximately  how  long  have  you  been 
position? 
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A    Approxiinat-oly  thgoa....to  three-and-a-half  years. 
Q   J3ive   me  a  month  when  you  started,  if  you  can. 

I've  been  In  the  Executive  Office  since  November 
of  /SB,  I  belieya-. — 1  started-doitng  ethics  program 
aj^proxima;t:^y  '92,  '92,  '92,  I  don't  f^ember  Exactly. 
Okay. 
What  was  your  job  title  before  that? 
A    Secretary. 
Q    Okay . 

And  was  that  when  you  began  with  the  Deparjtme^t  in 
member  of  '88  or  had  you  worked  elsewhere  in  jthej   Department 
\Justice? 

A    I  worked  elsewhere.   For  immigratJ 
Okay, 
approximately  how  many  y^afs  did  you  worki  with 
Immigration? 

A    Two. 


Q 
title? 
A 
Q 
A 
-9- 


And  was  there  a  particular  office,  did  it  have  a 


Yeah.   The  Baltimore  field  office 
And  what  was  your  job  title  the^? 
Clerk  typist. 
Any  other  government  jobs  prior-^o 


Immigration  Office  in  Baltimore? 
-a No- 


rking  at  the 
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Q    Okay . 

Just  yoti^  have  to  verbalize  yoiiivanswers  so  that  the 
to  how  you  are  responding. 


e  go  diagonally, 
understanding  of  your  pf^ary  N^ob  function 
manager? 

ethics  advice  to  the  U.S.  l^ttc^rney's 
Executive  Office  for  U.S.  AttorVieyjB  on  outside 
ac^tivities,  employment,  gifts,  conflicts  of  int^re^t. 
Q    Okay . 
So  you  would  be  f euniliar  with  things  sucW  as/ the  Hatch 


le  attorneys 


Yes. 
sX}  \  And  do  you  provide  that  ^sdvlce  to  both' 
and  thevnonprofessionals  or  one  or  tne  other? 
A    Both . 

Q    Do  you  have  a  law  degree? 
A    No. 

Q    Now,  when  you  say  that  you  provide  ethics  advice  to 
^attorneys,  is  that  —  can  you  tell  me  genially  speaking  how 
^ou  accomplish  that? 

A    How  I  accomplish  that?   I  don' t^nd^rstand . 

Q    Okay.   Fair  enough. 

Are  you  actually  receiving  inquiries  and  gluing 
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substantive  advice 


times  when  you're  involved  In  aatually 
yzing  substantive  ethics  issues  that  involve  lawyers? 


are  yau,.^ocedurally  just  conununicating 
to  attorneys? 

know  the  answer,  I '"^.  give  them  the 
inptTcatre^-iSsue  I'll  taijc  with  someone 


have  you  had  any  sort  of  training  within  the 
help  you  perform  that  job? 
been  to  several  ethics  conferences /and  training 


in  by  the  Department? 
r  the  Office  of  Governms 
Q  "^  Now  just  to  be  clear,  the  Office  of  Government 
Ethics  is  an  entity  outside  the  Department  of  Justice? 

A    Yes.   It's  —  it  runs  the  ethics  program  for  the 
entire  executive  branch. 

Q    And  in  that  capacity  for  a  time  you  were  working 
/ith  Deborah  Westbrook? 
A    Yes. 

_Q Appi-nvimatPiy  how  long  do  you  rWemb'i^r  working  with 

Ms .  Westbrook? 

A    Two,  two-and-a-half  years.   The  entire  ^ime  she  was 
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at  the  Executive  Office  I  worked  with  her. 

Q    Np*r7as  I  understand 
within  ../the  Office  of  Legal  Counse 
'A    Yes . 

Q    I>1h  talking  the  period 
K/     Yes , 
/Q    Okay . 

Did  you  consult  and  work  with 
weil? 

A    Yes. 

Q    Was  Ms .  Westbrook  in  chai 
\fai  as  you  knew? 
A    Yes. 

Now,  there  came  a  time  in  about^ 
you  received  or  --  withdrawn. 

T^^X^  came  a  time  in  approxiil 


other 


attorneys 
ve  Office? 


through  '94? 


rneys  as 


lawyers  as 


f  1992  when 


1992  when  a 


gentleman  named  Mac  Dodson  faxed  you  a  large  document 
concerning  the  Resolution  Trust  Corporation  referral? 

A    Yes. 

Q    Do  you  recall  that? 

A    Yes. 

Q    Can  you  tell  me  what  you  recolle^t^^ of  the 
c'lcsuinstances  under  which  you  first  becameyaw^re  that  you 
would  be  receiving  that? 

A    I  don't  —  I  don't  recall  if  he  calledXor  if  it  just 
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came  over  the  fax_jnach1  no,  but^  remember  receiving  the 
document  4iwl  preparing  an  urgent  report, 
Okay. 
You  don't  seeall  Iiaving—spoJcen  with  Mr.\Dodson  before  he 
Sy6nt  yoU/fefie  fax? 

I  don't  recall, 
Q    Would  it  be  usual  for  people  to  fak  thiWs  to  you  as 
op|6osed  to,  say,  one  of  the  attorneys  in  the  o^fi<^e7 
A    Would  it  be  usual  for  them  to?   Yes. 
Q    Other  than  a  telephone  conversation,  fhowj  might 
Dodson  have  known  your  name  in  particular? 
A    Because  I  prepared  the  urgent  report/s  fjoz   the  office 
indXthe  field  --  a  lot  of  the  people  in  the/fielfl  knew  to  send 
it\ta\ni6.   I  was  the  contact. 

\Q  \  And  do  you  know  how  that^-was  communicafcad?  To  the 


people  in  the  U.S.  Attorney's  Offices? 

A    I  believe  it  was  in  the  orientation  manual  with  my 
name  as  the  contact. 

Q    When  you  were  referring  to  the  orientation  manual, 
could  you  be  a  little  more  specific  about  what  that  is? 

A    The  Executive  Office  has  an  ori^tation  manual  that 
\they  give  out  to  all  the  U.S.  Attorney's  Ofrdces  which 
h>!M-ra11y  11g1-«;  all  1-hi»  sprMnns  within  t-J*4  EJcecutive  Office 
and  what  each  section  does  and  within  our  section  it  —  we 
haprilf  thp  nrgent  or  sensitive  case  reports  and  l^hey  all  — 
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10 


after  it  gives  a  bri 

do,  it  gave^^  point  of  contact 

contac 


iption  of  what  it  is  and  what  we 
as  the  point  of 


Now, 


Sceiving  this^arge  fax? 


what  did  you  do  when  you  go6\it? 
i   an  urgent  repoi 
Q    And  who  was  that  prepare 

A    It  was  for  the  Attorney  General,  the  pep^ty  Attorney 
G4neral  and  the  Associate  Attorney  General, 

Q    Was  there  somebody  within  the  Executive  jof f ice  thet 
jhail  to  see  it  before  it  went  out  to  those  indi^vidiials? 
A    Yes. 

Who  was  that? 

Deborah  Westbrook  no rmariy^e viewed  it^nd  then  it 
would  ^o/up  to  the  Director  of  the  Executive  Uttice  for 
signature. 

Q    And  at  that  time,  who  was  that? 
Ti         Larry  McWhorter. 
Q    Okay. 

Now,  you  say  it  was  normal  that  Ms.  Westbrook  would 
review  the  urgent  reports? 

A    Yes. 

Q    To  your  understanding,  was  that  justVhe  ones  that- 
you  prepared  or  was  it  all  of  the  urgent  reportsX^that  anybody 


41-377  97-45 
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might  have  preparedwlthln  the  office? 

them  that  anyonepr^ared . 

J  there  any  standard  pra^ice  to  indicate  that 

flawed  t] 

would  put  your  initial^"-<Mi  the  yellow  sheet,  the 


she 

,he] 


you  understood  it,  before  you  could  take  it  to 
McWhorter,  you  had  to  checJc  for  that? 
A    That  was  normal  procedure.   I  mean  there  was  times 
e  wasn't  there  that  we  would  take  them,  you  know,  without 
signature,  but,  yes,  she  normally  reviewed/ them. 
Q    Okay.  /   / 

low,  this  first  urgent  report  that  w^  prepared,  do  you 
rec^l\f  there  was  any  separate  document  other  than  the  large 
fax  th^tt/you  looked  at  in  order  to  tiyuie  out  what  you  had  to 
include  in  the  urgent  report? 

A    I  think  there  may  have  been  a  cover  letter  attaching 
to  it  the  referral. 

Q    Okay.   But  you're  not  sure? 
A    I'm  not  positive. 
Q    Okay . 

Do  you  have  any  recollection  of  havir^  aXconversation 
with  Mr.  McWhorter  about  the  fact  that  this  matter  had  been 
delayed  in  the  U.S.  Attorney's  Office  in  Arkansa^  for  some 


1401 


12 


time? 


't  Larry  McWhortef>\^It  was  Wayne  Rich, 
recollecting  a  conversa"bion  with  Mr.  Rich 
urgaxit— report ,  is  that 
me  why  it  sat  in  ^he  U.S.  Attorney's  so 
I  didn't  know  and  I  believe  lie  contacted 


didn't  ask  you  to  do  that?^ 

Do  you  remember  any  subsequent  conversation  with 
\.    Rich  where  he  discussed  the  substance  of  any  cpnversation 
\may  have  had  with  anyone  out  in  Little  Rock^ 
A    No. 

Now,  do  you  recall  consulting  w^h  Mr./  Rich, 
Ms.  'WesXbrook,  or  anybody  else  abouJ^-^The  text  of^the  urgent 
report  ^tKat  you  prepared? 

A    There  —  there's  one  line  in  there  that  I  —  I  don't 
recall  who  asked  me  to  put  it  in  there,  but  I  know  I  didn't 
put  it  in  there  about  the  U.S.  Attorney's  Office  believing 
that  there  was  —  the  issue  should  be  looked  into  further, 
■(something  to  that  effect.   I  —  when  they\vtould  come  in  we 
*ould  normally  just  look  at  it  and  put  atti^c^ed  is  a  copy  6,  a 
l^tXer  lust  basically  what  the  document  wag'  ai\^  I  probably  did 
that  myself,  but  I  don't  know  where  that  line  c'ame  from. 
Q I  mean,  do  you  have  a  firm  recollectioA,  that 
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somebody  else  instructed  you  to  put  that  in  there? 

A    NQ-r"^  don't  have  a  f irin~^T^ollection,  but  I  know  I 
wouldn'X'have  Just  put  it  in  there  without  being  instructed. 

^    You  worke^_j£iJtli_tJiese  urgent  reports  on  a  fairly 
f^quent  b^ffls;  is  that  correct? 
k/    Yea, 

/Q    How  many  —  what  would  be  the  maxiM^um  number  that 
yoi^  might  put  out  in  a  week,  your  office?   In  19921? 

A    There  was  weeks  you  may  have  two  or  three.   There 
weeks  that  go  by  you  would  have  none.   It's|hafd  to  say. 
Q    Okay . 

I'm  asking  if  you  can  give  me  an  estimate/of /the  most  you 
^vei^  put  out  in  a  week. 
Five. 

In  1992,  I  take  it  there  ^jaa^only  one  lio^ent  report 
that  m^q^oned  Bill  Clinton?  Withdrawn . — Withdrawn. 

In  1992,  there  was  only  one  investigative  matter  about 
which  urgent  reports  were  prepared  that  mentioned  Bill 
Clinton;  is  that  correct? 

Mr.  Flshman.   Go  off  the  record  for  a  second. 
[Discussion  off  the  record.] 
BY  MR.  CLARK: 
Q    Ms.  Henneman,  the  urgent  report^haV  you  prepared 
based  on  Mr.  Dodson's  documents,  it  was  soraethrna  that  stood- 
out  in  your  mind;  is  that  fair  to  say? 
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Yes, 


Apd  the  reason  it  stood  out  In  yourNmlnd  was  because  it 
identified  Bill  Clinton— *a— a— person  who  migh^  be  somehow 
Involved  4S^a  witness? 

h./     Yea. 

Q    Okay. 

Now,  after  your  participation  in  the  prej^ratiion  of  that 
urgent  report,  when  was  the  next  time  that  you  \can|  remember 
being  involved  in  anything  having  to  do  with  th|at  jsame  subject 
matter? 

\   A    Well,  another  urgent  report,  an  updated/ report  came 
l^n  and  I  didn't  prepare  it,  but  I  remember  Stephanie  Johnson 
pr^p^^red  it,  told  me  that  had  come  in  and/r  advi/sed  her  to 
pull\th^  previous  report  and  attacfj^-i-^  and  send  it  up  again. 

QX/  And  Ms.  Johnson  was  a  seuruLary;  is  that  correct? 

A    Yes. 

Q    The  second  report,  do  you  recall  whether  there  was 
any  event  that  caused  the  second  report  to  be  prepared? 

A    I  don't  —  I  don't  know.   I  wasn't  involved  with 

\     Q    Do  you  recall  receiving  a  letter\ffom  the  U.S. 
Attorney  in  Arkansas,  a  cover  letter  encl^in^  another 
letter? 

A    No. 
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t  time 


understand 


was  no  formal 
e  in  Arkansas 


your 

being  made  that  the 
connection 


subsequently 
Office? 


To  be  recused? 

Yes. 

And  do  you  recall  approximat 

No,  I  don't. 

And  what's  your  recollection 
th\t  \here  was  a  formal  request  f< 

Well,  the  U.S.  Attorney 
because^hey  had  sent  the  urgent  reports  addressed  to  me  and  I 
assume  I  received  the  letter  and  gave  it  to  Deborah  because  I 
wasn't  involved  with  recusals  and  it  was  handled  by  an 
attorney  in  the  office. 

Q    Now,  you  say  they  sent  you  the  later  letter  because 
]they  sent  you  the  earlier  letter;  is  that'^our  assumption,  is 
ihat  right? 

.JV 2Cea- My    aagumpt^lon. 

Q    Now,  did  you  have  any  role  whatsoeverX  in  the 
preparation  of  the  recusal  memo  that  went  up  to  ^e  Deputy 
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Attorney  General's  Office? 


aailiar  with  a  log  tftat  was  aiaintained  in 
for  U. S~— attorneys  fcr  recusal  memos? 


you  (iescrlte  that?   N^    \ 
log  that  we  track  all  the  recusals  that 
come  in,  juat  normally  the  fields  or  the  U.S.  Attorneys  naioe 
the  district,  the  reason  for  recusal,  where,  who  or  where  the 
case  is  going  to  be  handled,  whether  it  be  someone  within  the 
office  or  another  office.   The  date  that  it  was  approved.. 
Q    Okay. 

Would  it  also  indicate  the  date  that  it  ^as  aent 
upstairs? 

A    At  that  tiae  it  did  not .^^A^ this  point  It  does,  I 
believe./  ~ 

Q  Okay.   Now,  car.  you  describe  It  for  se  physically? 

It's  just  in  WordPerfect  format. 
Oh,  it's  a  computer  file  at  t.his  time? 
Yes. 
Was  it  a  computer  file  in  1993?  ~ 


Yes 


w 


-__S Who  was  in  charge  of  aaintaining^nd  updating  the 

inforxation  contained  in  the  computer  file  in  1393? 
A    Stephanie  Johnson. 


[] 
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Ofti 


Q 

Is  that  still  the 

A 

JJ^S^^ 

0/ 
p? 

Is  Ms.  Johnson  st 

.1  working 


the  Executive 


back 


ioing 
'  data, 


dajtabas 


our 


Recently,  we  stopped 
now  idqged  il(ito  a  computer 
cle  system.   I  don't  know\lf  y^pu're 
like  a  database.   They  are  logded  into  that 
e  so  they  are  not  logged  into  WordPerfect  any  longer. 
Q    Okay.   But  it's  still  in  a  computer  f+lej 
A    Right,  yes.   And  Stephanie  still  handa.es/  it. 
Q    Okay. 

And  in  '93,  you  can't  remember  it  ever  b^eing'  in  some  sort 
bobk  or  loose-leaf  notebook  or  a  spira^j/bindep:? 
,a\  No. 

Q  \/  Now,  I  take  it  you're  familiar  wxrh  che  name,  Jean 
Lewis? 
A 

Q    Can  you  tell  me,  Ms.  Henneman,  your  recollection  of 
your  first  conversation  with  Ms.  Lewis? 
~|     A    She  called  looking  for  the  refefi;al  that  she  had 
Bent  to  the  U.S.  Attorney's  Office.   She  wAri^ed  to  know 
w>ta^i-hf»r  th?  y-'?»  Attorney's  Office  was  goijtg  Kp  decline  the 
case  or  whether  they  were  going  to  accept  it  am^  initiate 
investigation 


Yes, 
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Okay. 


have  a  recollectiSn-vas  to  when  in  time 

in  relation  to  wheiNthe  recusal  request 


it  was  after  the  recusal. 


have  a  recollection  of  it  being  a  substantial 


I  don't  recollect. 


you  just  tell  me  as  best  youi  cap  the  actual 
^cifics  of  your  conversation  with  Ms.  Lewis ,/yoyir  first 
rersation. 

Basically,  what  I  told  you  that/ihe  wa/s  looking  for, 
the  "Xefi^rral,  and  wanted  to  know  w^j^tlier  the  U.sN~^ttorney' s 
Office ^w^s  going  to  prosecute  or  whether  tney  were  going  to 
decline  and  I  told  her  I  remembered  receiving  the  referral 
because  I  had  prepared  an  urgent  report  and  that  it  had  went 
up  to  the  Deputy  Attorney  General  and  the  Attorney  General  and 
that  I  didn't  know  where  it  was  from  there.   It  was  probably 
]still  up  there. 
Q    Okay . 

Do  you  remember  if  you  gave  her  any  ^diqation  that  you 
would  take  any  action  to  try  to  locate  it? 
A    I  told  her  I  would. 
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Okay 


you  actually 


any  steps? 


LI  mo  what-you  did? 

the  first  thing  iMld  was  ^k  Deborah  if 
IS  and  she  told  me  she^hought  Doug  Frazier 
remember  calling  the  Executive  Secretary, 
i   correspondence  for  the  Ati^ornlpy  General 
and  the  Deputy  Attorney  General.   And  was  told  by  them  that  it 
wais  in  the  Criminal  Division. 

1   I  contacted  the  Criminal  Division  and  talked  to  someone 
\th^re  who  was  able  to  track  down  a  memo  from  the  Griminal 

iion  to  I  believe  it  was  somebody  in  the/Oepiity  Attorney 
GeV^er^l's  Office.   I'm  not  positive  and  lytalkedj to  her  and 
toldX^eX  what  I  had  found.   I  readiief  the  cover  "b^  the  memo 
from  Cflafinal  Division  and  told  her  What  i   naa  round.   Where 
it  was . 

Q    When  you  say  you  read  to  her  the  memo,  who  is  her? 
A    Jean  Lewis. 
Q    Okay. 

Now,  this  all  didn't  occur  in  a  singljSs^day  I  take  it? 
A    No,  no.   It  took  —  probably  it  tp^k   a  couple  of 
i3.   mv  guess, 


Q    Okay. 

Do  you  have  any  recollection  of  telling  her  M.n  the  very 
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first  conversatiqi 


wrt— ttrc 


:^er  --  withdrawn. 


Do  you^ave  any  recollection  of^^ling  Ms.  Lewis  in  your 
very  first  conversation  that  the  Departmeftt  of  Justice  was 
recommending  th^x--ttTere  be  a~!le«iination  on  cjie  referral? 

A   /T  think  I  told  her  that  becaiiTse  I  was\  told  that  by 
someone^  and  I  found  out  I  was  mistaken  andN^ent  further  and 
/tracjced  it  down.   I  don't  --  I  don't  —  I  remember  telling  her 
something  and  it  was  wrong  and  finding  out  latea:  tnat  I  was 
wrong  after  I  found  it  in  Criminal,  but  I  don ' 1 1  remember  who 
had  told  me  it  was  declined  or  how  I  knew  that  <jr  said  that  or 
why  I  said  that. 
Q    Okay. 

And  you  had  a  number  of  conversations  with  Ms.  Lewis  over 
3e  of  some  months;  is  that  rightj 
Yes. 
Okay. 
In  the  course  of  your  conversations  with  her,  did  you 
make  any  attempt  to  give  her  information  that  you  knew  to  be 
incorrect? 

A    No. 

Q    Did  anybody  in  the  Executive  Of  rice  for  U.S. 
Attorneys  ever  instruct  you  that  you  should\  ^ve  Ms .  Lewis  any 

inaccurate  information 

A    No. 
_Q —  on  purpose?- 
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anyone  outside  the  Executive  Office  for  U.S. 
Attorneys,  but  within  the  Department  of  Jhstice  ever  give  you 
any /Sort  of  inst,cuct:±un  liKa— thaj? 
A   ^o. 
Q/      Okay . 

^So  you  were  just  trying  to  be  helpful  to\Ms. \Lewis,  is 
that  fair? 

A    Yes. 

Q    And  there  was  some  occasions  where  you  called  her? 
A    Yes. 

Q    Now,  do  you  recall  there  coming  a  time  y'hen  — 
withdrawn. 

you  know  an  Individual  named  Audrjey  Word? 

I  don't  know  her,  but  I  .^polce  with  her.^I  believe 


spo 


she  was  xhe  person  in  Criminal  Division  that  I  spoke  with. 

Q    Do  you  know  what  her  job  title  was? 

A    No. 

Q    And  when  you  spoke  to  Ms.  Word,  what  can  you 
remember  of  your  conversation  with  her? 

A    I  had  been  told  by  the  ExecutiveV^ecretary  that  the 
Referral  or  the  recusal  had  gone  to  Criminal \pivision  and  I 

jdV  that  it  was 


(7a>4r»H    hnr    ^nH    tniri    h«»r   what    T    had    learnec 


supposedly  in  the  Criminal  Division  and  I  gave  h.er  the  control 


\. 


number  and  asked  her  if  she  could  check  and  see 


^ 


it  was  in 
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fact   there. 

Q  Antf  did  you   get   any  sort   df^esponse    from  Ms.    Word? 

A/       Yes.       It   was    there.       She    gave   me,  a    copy   of    it. 

re  than  just^qive  you  a  copy? 


Theys  gave  me  a  copy 


Q 

A    Jt6,    not  that  I  --  I  mean  -- 
if   the  memo . 

/Q    Did  you  make  any  inquiry  as  to  whether  the   memo  that 


you/  received  was  final? 
A    No. 

Mr.  Fishman.   I'm  sorry,  which  memo  that  she  received? 
Mr.  Clark.   Well,  you  tell  me. 
BY  MR.  CLARK: 

What  do  you  remember  of  this  memo  )vhat  you  received 
Word? 
It  was  a  memo  from  — 
Let  me  ask  it  this  way. 
Was  it  a  cover  memo  or  was  it  a  substantive  memo? 
A    Cover  memo.   It  was  just  a  couple  of  lines. 
Q    Okay. 

So  you  don't  remember  when  you  received  this  group  of 
documents  from  Ms.  Word  that  there  was  somexsort  of  document 
indicating  action  to  be  taken? 

^ A Uo^ There  wa.q  attachments,  but -1^  don  '  t  --  I  didn't 

read  any  of  that. 

Q    Okay. 
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conversation  with  Doug 


the  first  referral? 


led.  him  or  if  he 


I  called  him. 

And  what  was  your  purpose  when  you  called  him? 

i   i 
To  find  out  if  he  knew  what  the  status  was. 

Okay.  /   / 

And  what  do  you  recall  Mr.  Frazier  telling  you? 

A    That  he  thought  it  was  sent  back  to^theU.S. 
At-hprrvey's  Office. 

.  Do  you  have  any  recollectircrfi  of  ever  haW.ng  a 
conversWion  in  which  Mr.  Frazier  told  you  he  didn't  remember 
what  you  were  talking  about? 

A    No. 

Q    Do  you  have  any  recollection  of  having  to  send 
Mr.  Frazier  the  memo  a  second  time? 


We  sent  the  memo  to  someone  up  i^the  Deputy 


Attorney  General's  Office.   I  believe  it  was^poug,  sent  it 

ha>^le    lip    ^n    h  <  m  . 

Q  Okay. 

A    He  was  in  Florida  so  I  don't  know  if  thkt's  who  we 
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sent  it  to. 

Q    Okay. 

Vhen   you  say  he  was  in  Florida,  can~"^u  just  explain  a 
littZe  bit  more  whaX— you  moaji-_by  that? 
/A    H€  was  --  he  was  the  U.S.  A 


rney  or^  acting  U.S. 
Attorney  for  some  time  in  Florida.   He  bounced  back  and  forth 


7- 


\ 


/between  Florida  and  the  Department. 

By  the  way,  was  Mr.  Frazier  ever  witl^in  ^he 
Office  for  U.S.  Attorneys? 
Yes. 

Was  he  in  that  office  during  the  time  when  you  were 
:ice7 
Yes. 

And  was  he  in  the  Office  of  LegaX  Counsel? 
No. 

No.   Was  he  the  Director?" 
A    He  was  Deputy  Director,  I  believe. 

Q    And  do  you  know  whether  he  went  directly  from  that 
position.  Deputy  Director,  EOUSA,  up  "to  the  Deputy  Attorney 
General's  Office? 

"^     A    I  don '  t  know .   I  don '  t  know . 
\  Q  Okay.  \ 

V-^_Now,  do  you  have  a  recollection  of  at^ome  point 
receiving  a  final  decision  from  Mr.  Frazier?  oX^ this  Criminal 
referral?  \ 
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ue,  Paula  Casey? 


A    No. 

Q    Yp»r''re  familiar  with  the 
Ky^  Yes . 

•^    Have  you..javor  had -an^ personal  conversations  with 
Ms/  Casey? 

k/   Yes, 

/Mr.  Flshman.   I'm  sorry.   By  personal  cdtiveraations  I 

\   \ 
assame  you  mean  between  the  two  of  them,  as  opposed  to  about 

personal  matters . 

Clark.   Yes. 

Witness ■   Yes . 

BY  MR.  CLARK: 

Phone  conversations  or  face  to  face? 

Phone. 

Okay. 


any  of  your  phone  conversations  —  withdrawn. 
Approximately  how  many  can  you  remember  having  had  with 
Ms.  Casey  in  19937 

A    Two  or  three. 

Q    And  do  you  recall  whether  any  of  them  related  to 

"iTean  Lewis  or  either  the  original  criminal^referral  that 

\  \  \ 

Ms.  Lewis  generated  or  the  subsequent  group  of  referrals? 

^^- A     Yes. J      \ 


Q    How  many  of  those  two  or  three  conversations  related 
to  that  general  subject  matter? \ 
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All  of  thera^ 


beginning  with  the  fir54;  conversation  that  you 
can  recall,  do  you  remember  what  the  specific  topic  was? 

A    The  fact.-that  the  -gg-ferrals  --  the\referral  from 


Madison  wa,»^eing  sent  back  to  her  ofi 


I  explained  to  her 


tJl€ 


:hat  J^an  Lewis  had  been  trying  to  find  ouX  whether  the  office 

/  \    \ 

/was  Being  to  take  any  action  or  whether  they  were \ going  to 

decline  it  and  asked  her  if  she  could  please  review  it  and 

/  \   1 

send  a  letter  to  Jean  Lewis  letting  her  know  what  the  office 

I  1   I 

was  going  to  do. 

i  / 

Q    Okay.  /   / 


When  you  called  Ms.  Casey  on  that  occasion,  Ms   it  your 


/v 


\ 
\ 

Recollection  that  that  is  the  first  time  that?  yow  spoke  to  her 
abQut\anything? 

That  I  can  recall,  yes. 
Q  ^^^  Okay.   Did  somebody  ask  you  to  call  Ms.  Casey? 
A    I  don't  remember  if  someone  asked  me.   I  was  just, 
again,  trying  to  be  helpful  to  Jean  to  get  a  letter  for  her 
because  she  wanted  to  close  out  her  files.   That's  what  she 
kept  telling  me,  so  I  don't  know  if  I  did  it  on  my  own  or  if 
"Deborah  told  me  to  or  what,  but  I  called  h^r  to  ask  her  to 
»end  Jean  a  letter  so  it  could  be  taken  careXpf. 

^^ — 0     Okay. J      \ 

And  the  next  conversation  that  you  may  have  had  with 
Ms.  Casey  in  1993,  on  this  general  subject  matter,  can  you 
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remember  what  apeclfj ca  1  ly  you  apolce  about? 

A    I^^^J^ieve  she  said  that  shs^had  reviewed  it  or  she 
would  ?^view  it  and  send  the  letter  to  Jeaji-   She  also  told 
our  Office  about  gjme-  problowa^hat  her  office  had  had  with 
tl>^  RTC  iiv^neral .   Deborah  was  also^sn  the  ph^ne. 

Q/   It  was  a  three-way  call? 

/A    Yes.   She  was  telling  us  about  the  "problems  with  the 
RTc/and  I  believe  Deborah  said  she  would  do,  she  would  see 
wh^t  she  could  do  if  she  would  contact  somebody \hei^e  in 
Washington  at  the  RTC  to  take  care  of  THE  problem.   That's 
about  it. 

Q    Do  you  have  any  recollection  of  the  t/ime/  that  would 
jv^ passed  between  these  conversations?   Was/it  a  day  or  — 
I  would  think  it  would  be  a  few,,<iays,  put  I  don't 
reca^  e^cactly.   It  was  within  days. 

Q  \/  Do  you  recall  having  a  tnira  conversation  with 
Ms.  Casey  on  this  topic  or  no? 

A    Yes. 

Q    Okay. 

This  third  conversation,  was  it  just  you  and  Ms.  Casey? 
3r  were  — 

A    Yes .   Yes . 

Q    AnH  what,  was  the  specific  sublecJg  matter  of  this 
third  call? 

A    Well,  Jean  Lewis  had  received  the  lette^  from  Paula 
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Casey.   I  think  itwaa_dficiJLning  to  Investigate.   I'm  not 
positive,  bulT  jean  had  told  me  sheWa^  sending  over  somewhere 
around/«  to  10  more  referrals  to  the  U.sXAttorney's  Office 
and/^he  was  concejcned  thnt   thoywould  get  tn<^  same  treatment 
a^  the  Madir^on  Guaranty  referral  woul^ 

I/told  her  that,  you  know,  to  send  tKem  oveV  and  to  send 
a  cc/ of  her  cover  letter  to  us  and  we  would^ontact  Ms.  Casey 
an(v  tell  her  that  they  were  on  their  way.   I  callep  Ms.  Casey 
and  told  her  that  —  you  know,  that  Jean  had  called  and  was 
concerned  that  they  received  bad  treatment  and  ihat  they  would 
be\  on  their  way  and  she  said  she  would  take  a  Ipok/  at  them. 

Q    After  that,  do  you  recall  any  further  conversations 
.tA  Ms.  Casey  on  the  general  subject  matter/of  l/s .  Lewis  or 
th\  RTC  referrals? 
No. 
Okay. 
After  that,  did  you  have  any  personal  involvement  with 
either  Ms.  Lewis,  Ms.  Casey,  or  these  referrals? 

A    The  subsequent  referrals,  the  additional  ones  she 
was  going  to  send? 

H   Anything  having  to  do  with  Ms.  £i^is,  Ms.  Casey,  or 
the  first  or  the  second  group  of  re^e^rals,  did  you 
y  personal  involvement  in  anything!^ 
A    No. 
Q    Oltay. 
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At  around  the  time  of  these  three  phone  calls  with 
Ms.  Casey,  we*e  you  questioned  by  ahy^ody  about  your 
communijzationa  with  Ms.  Lewi< 

Flshman.  Ms  it  — Caa._you  set  some  p^ameters  to  the 
question,  JjrT  Clark? 

BY  MR.  CLARK: 
Ms.  Henneman,  at  about  t 
with  Ms.  Casey  that  you  have  just 
being  questioned  by  anyone  within 
concerning  your  telephone  converse 
A    No. 

Q    In  November  of  1993,  were  you  questioned/ at  all  by 
.d  McDowell  — 
No. 

—  about  Jean  Lewis? 
No. 


with 


Were  you  questioned  by  John  Keeney  about  Ms.  Lewis? 

No. 

Were  you  questioned  by  Don  MacKay  about  Ms.  Lewis? 

No. 

In  November  of  1993  did  Ms.  WestBrook  question  you 
^bout  your  whole  series  of  contacts  with  Ms\.\Lewis? 

A    She  didn't  question  me  about  it.^  I  "mean  we  had  —  I 
had  kept  her  apprised  of  what  was  going  on  throJighout  the 
entire  time.   There  was  no  questions.   I'm  sure  Imere  may  have 


1419 


30 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


been  conversations  but  not  -j^I  wasn't  questioned  by  her. 

Q    r^tfnderstand  that,  you  kn"bw^  as  you  were  going  along 
you  we^e  keeping  her  up  to  date.   My  que^^on  is  Just  a  little 
bit /lifferent.   Was-fe*»ere-a--»pecific  discrete  time  where 
sodiebody  c^ine  up  to  you  and  in  this  ms^  Ms  .  W^tbrook  and 
laid,  li!sten,  I  need  to  review  with  you  tli)a  whol^  history  of 
/your/conununications  with  Ms.  Lewis  and  I'm  tav^kin^  now  just 
about  November  of  1993. 
A    No. 
Q  Okay . 

Did  there  come  a  time  after  November  of  19^3  When  anyone 
\witihin  the  Department  of  Justice  asked  you  to  ^o  back  — 
.thdrawn. 

Subsequent  to  November  of  1993,  was  there  ever  a  time 
when^an^ne  within  the  Department  ^i-^Justice  questioned  you 


about  tne  history  of  your  communications  witn  Jean  Lewis. 

Mr.  Flshman.   Let  me,  before  you  answer  the  question,  I 
assume,  Mr.  Clark,  that,  and  we  perhaps  we  should  explain  to 
Ms.  Henneman  that  that  excludes  Mr.  Fisk  or  anyone  working  on 
his  staff,  the  independent  counsel  or  anyone  working  on  his 
"Istaf  f  or  anyone  collecting  information  or  ^cuments  in 
response  to  requests  by  either  one  of  them. 
^-  Mr.  Z\i^^-      Do  Y°"  understand  that? 

The  Witness.   Yes. 

Mr.  Fishman.   I  just  wanted  to  make  sure  we '^re  clear  for 
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the  record 


CLARK: 


-any  a  1  L-tKKtXon  apart  from\special  counsel 

counsel  where  anyone  within  theNDepartment  of 

you   questions  about  the  history  ofvyour 

with  Ms.  Lewis? 

A    Yes. 

Q    Who  do  you  remember? 

A    Lou  DeFalaise  asked  me  to  put  together  a  chronology 
for  a  request  that  came  from  documents,  I  believe  / —  I  think 


\..\ 


it  came  from  the  Hill .   It  may  have  been  from  Independent 

counsel.   They  wanted  a  copy  of  all  document's  that  the 

\  \   .  /  \ 

Department  had  concerning  this  request.  /So  I  wa(s  asked  to  put 


all  TiheMocuments  together  that  I 

Q  ^^  Just  explain  for  me  who  Mr.  DeFalaise  is? 

A    He's  special  counsel  to  the  Director,  I  believe,  of 
the  Executive  Office. 

Q    Can  you  give  me  even  a  guess  as  to  when  this  might 
have  occurred? 

A    I  have  no  idea. 

Mr.  Fishman.   You  can  say  that  out  lourf 
-Tha  Witness . t  havo  no  Idea. 


BY  MR.  CLARK: 
Okay. 
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Now,  you  did, 
correct? 


hronology;  is  that 


is  that 


you  shoul\d  go  about 


Yes. 

Did  the  two  of  you 
preparing  the  document? 

A    No.   She  just  told  me  to  put  together ^everything  I 
remembered  and  she  would  put  together  everything  that  she 
remembered  or  conversations  that  we  each  had  and  then  we  would 


\just  kind  of  combine  them. 


Okay. 
\  Ajid  once  you  had  actually  put  down  yptir  recollections, 

iocument? 


did  ycm  ^nd  Ms.  Westbrook  s 
A  ^^I 


lly  put  down  yptir  recoils 
it  down^-arta  review  the  ac 


put  it  together  and  Deborah  reviewed  it  and  added 
her  conversations  that  she  had  with  Paula  Casey  and  she  made 
the  changes  and  I  made  them  on  the  computer  and  that  was  it. 
I  don't  recall  discussing  it  with  her. 
Q    Okay . 

tAnd  was  it  your  intention  to  documentVevery  contact  that 
ed  to  the  subject  matter  of  Ms.  Lewis  prv these 
£anls-2 - 

A    I  —  I  didn't  document  every  conversation  I  had  with 
Jeap  because  I  couldn't  remember  all  of  them. \ 
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Okay. 


Let  me,^'proach  it  this  way.  l*hat  can  you  recall  being 
the  reqjrest  or  instruction  from  Mr.  DeFaraise? 

'!<         All  docuineiit'i  ralaxXng  to  the  refeXral  and  any 


conversati^s  that  we  had  with  anyone^^r^garding.  the  referral, 
Q  /  Do  you  know  what  he  did  with  thiX^  docunient  once  he 
/had  it? 

/A    No.   I  assume  he  turned  it  over  to  whoever  in  the 

/  \   1 

Department  was  asking  for  all  the  documents. 

Q    Okay. 

And  you  just  don't  know  who  that  is? 

A    No. 

Q    Now,  showing  you  what's  marked  for /identification  as 

Ba^es Xnumber  007087  and  then  007057  througK  7077,'  which  should 

\   \  ^^  \ 

be  cdinsecutively  numbered  pages  betjie^n  57  and  77; 
MrVyFishman.   Off  the  record.     " 
[Discussion  off  the  record.] 
BY  MR.  CLARK: 
Q    Just  take  a  look  at  that,  Ms.  Henneman.   Does  it 
look  familiar  to  you? 

-|     A    I  believe  this  is  the  original  r^erral  that  came  in 
as  an  urgent  report.   I  didn't  read  it,  so 
V^  Q    Okay 

Well,  if  you  look  on  the  facsimile  cover  sh>eet  the  first- 
page  .   Okay . 
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It's  got  a  dat^ 


6-92,  correct? 


0/   Then,  if  you  turn  to  the  first\page,  the  cover 
to  Mr^r— Banks 


the\ 


it  has  what's 


rney's  Office? 


letter  from  Mr. 

/ 
commonly  called  a  fax  line; 

A/    Yes . 

Q    Okay. 

And  that  fax  line  indie 

A    Yes. 

And  it  has  a  date  of  October  6th  of  '92  at  1546  on 
Is  that  right? 
Yes. 

So  that's  about  3:46  in  the  afternoon?/ 
Yes. 
When  it  began  transraittlj 


now  going  to  show  you  document  Bates  stamped  number 
007193  through  007213.   And  I'm  going  to  represent  to  you,  and 
you  can  confirm  this  for  yourself,  that  this  is  another  copy 
of  the  cover  letter  —  withdrawn. 

This  is  a  copy  of  a  cover  letter  from  Mr.  lorio  to 
Mr.  Steve  Irons,  a  supervisory  special  agent  with  the  FBI  and 

w 

then  underneath  that  cover  letter,  there 's\ a  copy  of  the  RTC 


<nal  T-pferral.   Is  that  what  you  have^n  front  of  you? 
A    Yes .  \ 

Q    Now,  if  you  look  at  page  007202,  okay.\  At  the  top 
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that  has  a  fax  line 

A     Y, 

Q/     And  that   fax   line' 
/ 
from/Little   Rock 


riQ-^—Lsthat  right? 


92,  at  1701 


copy  of  the 


dld\you7 


A 

Q/      Ms.  Henneman,  you  didn" 
/referral  from  the  FBI  on  October 

A    No. 

Q    Do  you  know  or  do  you  recall  receiving  within  EOUSA 
a  second  copy  of  the  referral? 

Mr.  Fishman.   I'm  sorry.   Mr.  Clark,  do  yon  have  a  copy 
\of  \the  index  we  provided  because  I'm  not  sure  whether  this 

/    / 
cutnent  came  from  EOUSA  or  from  the  FBI.   I/justy'  don't  know 

aid.   I'm  just  asking 

Clark.   I  don't  have  it  wjjth^me,  number  boe,  and 


number  cWb,  I  found  your  index  to  be  somewhat  unilluminating 
as  to  the  origin  of  many  documents  and,  in  fact,  I  believe 
that  Mr.  Sharman  is  going  to  put  in  writing  our  request  that 
you  specify  the  locations  of  the  documents  that  we  have 
received. 

~\  For  Instance,  many  of  the  handwritter^otes,  I  can't  tell 

who  produced  them  and  subsequently  I'm  spending  a  lot  of  time 


sHOwl 


ing 


ng  handwritten  notes  to  people  becauag  I  have  no  idea 
whose  notes  they  are,  so  I  don't  think  I  can  answer  your 
question. 
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Mr.  Fishman, 


Oka^ 


I  certaitfly  don't  have  any  ob^T6<;tion  to  providing  you 
that  in^formation  to  the  extent  that  we  c^mi.   I  think  you  will 
find/in  our  originai__transiiLLttal  letter  thatvwe  followed  the 


same  practice  this  year  that  we  followed  last  jtear  with  both 
^he  Senate  and  the  House  and  that  we  followed  this  year  with 
/the  Senate  which  that  many  of  these  documentk  were  in  multiple 
fil;es  and  we  did  not  provide  multiple  copies  i£  there  were  no 
additional  —  there  was  no  additional  writing,  for  example,  on 
particular  documents .  j 

We  are  not  adverse  at  all  if  you  want  tO  know/ where  the 
\multiple  copies  were  located  in  various  files  to  providing  you 


:.\ 


an  information  to  the  extent  that  we  have  i^t.   For  example. 


/. 


this  referral  may  have  been  in  the  U.S.  Attorney/' s  Office  in 

\  \.  ly     V. 

Litt\e  Rock.   It  may  have  been  in  EpUSA,  it  may  haye  been  in 

the  De^HJiy  Attorney  General's  Office. It  may  have' been  in  the 

Fraud  Section  and  rather  than  provide  the  committee  with  four 
times  the  amount  of  paper  in  a  situation  like  that,  we  advised 
the  committee  we  would  provide  just  one  copy,  but  would  4et 
you  know  where  the  others  were. 

Mr.  Clark.   Sure,  I  appreciate  it  ancTit  is  standard 

\\ 
practice,  you  know,  nonidentical  copies,  you\know,  it  is 


:W 


ih^rmation  that  we  need,  the  location  of ^parr^cular  things . 
I  don't  think  we  need  to  dwell  on  this. 

Mr.  Fishman.   Fine,  we'd  be  happy  to  provide\  the 


1426 


37 


1 
2 

3 
4 

5 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


information  to  the  extent  that  we  can. 

Mr.  ClafTcT  Okay. 

I  >»ill  just  note  for  the  record  thabxthe  document  that  I 
have/just  shown  tjifi-w^itnoso-, — tiievery  first  ^age  on  the  fax 

li/Ae  it  says,  page  7,  indicating  to  me-^t  least,  that  there  was 

/     /  ^--      \ 

perhaps/a  cover  page  and  five  pages  on  top\of  that.   If  that 

I    7  •  \     \ 

/is  at  all  responsive  to  the  committee's  outstanding  document 
request,  I  would  request  that  they  be  provided\ 
Mr.  Fishman.   We  will  check. 
Mr.  Clark.   Thanks. 

BY  MR.  CLARK:  ^   i 

Ms.  Henneman,  this  single-page  document /that  I'm 
showing  you  now  is  Bates  stamped  006641.   Haye  you  seen  that? 
Yes. 
Withdrawn. 


pproximately  October  of  Vi'i'l   did  you  see  that? 

A    Yes,  I  prepared  it. 

Q    Okay. 

And  can  you  just  describe  for  the  record  what  that  is? 

A    It's  an  urgent  report. 
"     Q    And  this  is  the  urgent  report  tSat  was  prepared 
specifically  with  regard  to  the  matter  that  W.  Dodson  faxed 

nrt--^f-t.nhpr  fil-.h  nf  1992? 


A    Yes. 

Q    Now,  at  the  bottom  left-hand  side  you  see  some 
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you  see  the 


letters  beginning  wi_th  the  letter  "L"  and  some  colons  and  some 
more  letter? 

A/^Yes. 

'Q    Can  you  lust  expXa±a_  to  me  what  th'at  is? 

A    JWIat  we  do  is  put  the  initlehLs  of  everyone  who  needs 

to  initial  off  on  this  starting  with  the  HlghestX  level  so  LSM 

/  \    \ 

/is  Laurence  McWhorter.   DCW  is  Deborah  Westbrook  and  DH  is 

,'    / 
'  myself. 

Q 


Okay. 


Now,  I  don't  see  Stephanie  Johnson's  initials i on  this 

Do  I  you? 

No. 

Okay. 

there  occasions  when  you  actuality  prepared  this  form 

by  sitting  at  a  computer  or--^  a  typewriter? 

Yes .  ~~" 

Q    And  is  that  what  this  series  of  letters  indicates  on 

the  lower  left-hand  side  of  this  document? 

A    Yes . 

Q    Now,  does  the  presence  of  these  letters  here 

~4.ndicate  to  you  one  way  or  the  other  whether  this  particular 
\  \  \. 

document,  meaning  the  urgent  report  with  alVlXthe  identifying 

V  '  \ 

marJcs.  was  sent  outside  the  Executive  Offige  ror  U.S. 
Attorneys?  \ 

A    Does  this  identify  whether  it  was  sent\jut? 
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Yes. 


tributed, 


T6rwil\Liger  and 


Q    Did  the  copies  they  received  contain  this 

I   I 
information  or  was  this  information  contained  onlyj  on  copies 

\  I      / 

.that  stayed  within  the  Executive  Office  for  U.S.  Attorneys? 


!^o  ^ou  understand  ray  question? 
Yes.   I  understand. 

For  this  inform 


\Mr\  Fishman. 


nting  at 


the  letter  at  the  bottom  of  page  — 

Mr.  Clark.   That's  correct,  the  lower  left-hand  side. 

The  Witness .  This  was  only  on  copies  that  stayed  within 
our  office.  They  did  not  go  —  so  those  initials  were  not  on 
the  copies  to  Barr,  Terwilliger  and  Budd. 
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DCMN  QUINTERO 

Q    .{krti^,  was  there  ever  a  sititation  when  the  Executive 
Of  ficeriprepared  an  urgent  report  without^^  U.S .  Attorney 
sending  in  informatioir?- 

A   yC  suppose  we  could  have  dori^xsomethihg  over  the 


lelep^y^e,  yes.   But  not  that  I  can  recalr^ 

Q    So  the  process  would  have  to  be  ini^tiat^d  with  some 
conimunication  from  the  U.S.  Attorney;  is  that  correct? 

A    Yes. 

Q    You  are  familiar  with  the  U.S.  Attorneys 

A  Yes. 


Manual? 


Q  There   is   a  section   in  the  U.S.    Attorneys  Manual   that 

cleais   specifically  with  the   issue  of  urgent  jjeports ;    right? 


Yes. 

And  that  contains  some 


idelines  as 


to  the  circumstances  when  they  have  to  be  prepared? 

A    Yes. 

Q    And  also  how  to  go  about  contacting  EOUSA? 

A    Yes . 

Q    Showing  you  now  a  single  page  document  Bates  stamped 
007214,  I  would  ask  you  just  to  read  it  to\yourself. 

Ms.  Henneman,  have  you  had  an  opportunrty  to  read  through 


A    Yes. 

0    Does  reading  that  refresh  your  recollection  about 
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receiving  a  call 
before  it 


n  concerning  this  referral 


3ur  recollection 

at^out  spea^cing  to  Mr.  McWhorter  about  tkis  issue? 

No. 

'Q    Showing  you  now  three  pages  which  are  consecutively 

numbered  006664  through  006666.   It's  a  singleApagp  document 

I  '\       I 

and  a  two-page  document.   Do  you  recall  seeing  either  or  both 

I 
ofl  those  documents  in  October  of  1992? 

A    Yes. 

Both,  one,  or  the  other? 

Both.   This  was  attached. 

Okay. 

i^ou  recall  receiving  the  theee   pages? 

I 

Yes. 


A 

Q    And  do  you  recall  what  you  did  with  them  when  you 
received  them? 

A    I  gave  them  to  Deborah  Westbrook. 

Q    Do  you  recall  any  conversation  with  anyone  from  the 


S.  Attorney's  Office  for  the  Eastern  Dis^ict  of  Arkansas 

w 

receding  your  receipt  of  this  correspondence^? 

-ft Ho-. ^ 

Q    Now,  in  the  second  sentence,  Mr.  Bank^  writes,  on 
pagq  OQggg^,   <^,  meaning  thp  Pnrlnsed  letter.  Is  A    follow-up 
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to   our  previous l3r,_s«biiiiL Led  -^wmnary  of   the   above   referral. 
Does^tfiat   suggest   to  you   that   tnfe\Eastern   District 

submlt«d   something  other   than   the   21-page\ref errai   at    the 

/ \ 

time  it  origin4Jri7''TTotifiedyolrr-Q_f f ice?  \ 

.^  "\  \ 

Mr.    Flshman.      I   object   to   the   formx    If  yoM  want   to   ask 

^  V      \ 

ler  whiSther  she  remembers,  that's  fine.   What  it  ^suggests  to 
/her  is   of  no  moment. 

BY  MR.  CLARK: 
Q    Having  read  that,  do  you  recall  having  received  a 
specific  document  apart  from  the  actual  21-page  [referral? 
A    No. 


Q    Do  you  recall  in  October  of  1992  reading  the 
ehclbsed  letter  to  Mr.  Pettus? 
A\    Yes. 

After  you  read  it  did  yotraiscuss  it  with  anybody? 
A   '  Not  that  I  can  remember,  no. 
Q    You  merely  passed  along  the  entire  package  to 
Ms .  Westbrook? 

A    I  probably  told  her  we  had  just  received  this  from 
the  U.S.  Attorney's  Office  and  that  they  had  concerns  about 
:he  case,  but  I  don't  recall  having  a  conversation  about  this 
i^articular  letter. 

Tlie  Llmu  bLdiiip  that  appeara  on  9t)6664,. 
A    Yes. 
-Q Who  WQ3  rGaponsil,lo  for  putting  that  time  stamp  on 
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the  mail  and 


or  stamp  it 


Mr.  Clark.   Stamp  it  in. 
BY  MR.  CLARK: 

Q    Now,  the  next  document  I  have  for  you]  006663,  now, 

'   J 
if;  I  am  reading  the  information  in  the  lower  left  hand  corner 

/   / 
\correctly,  you  were  not  involved  in  the  preparation  of  this 

;*articular  urgent  report? 

Correct. 

Now,  do  you  see  at  the  loveeifieft-hand^ide  the 
words ,  H;t^  looks  like,  send  CC  to  Iia  liyhL  away? 
A    Yes. 

Q    Do  you  recognize  the  handwriting? 
A    Yes. 

Q    Whose  is  that? 
A    Larry  McWhorter. 
Q    Okay. 

Was  this  an  instruction  to  you? 
A    No. 
Q    Do  you  recall  being  told  in  October  of\l992  by 
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Mr.  McWhorter  that  --  with  well,  withdrawn  --  do  you  know  who 
Ira  is 


Raphelson,  he  was  in,  l^-l3elieve,\the  Deputy's 
Jfflce/^Deputy  Attorney  General's  Office. 

/Q    Do  you  recall  being  told  in  Octobe*.  of  1992  that 
with  regard  to  any  correspondence  or  conununicatloni  concerning 
this  referral  you  should  conununicate  with  Mr.  Raphelson? 
A     No. 
Q    Going  back  for  a  second,  to  this  letter,  /  006665  and 


/ 


\00a666,  when  you  received  it  and  you  read  it,  did /you  wonder 
ip  yourself  why  it  was  being  sent  to  you? 
^  A    I  don't  recall. 

Do  you  recall  communicatljjg^ith  anybody  in  the  U.S. 
Attorney/s  Office  in  Arkansas  after  yuu  received  this  letter? 

A    No. 

Q    Showing  you  006671  through  006674,  it's  two  two-page 
documents.   Have  you  had  a  chance  to  look  at  those  two? 

A    Yes . 

Q    Do  you  recognize  the  form? 

A    Yes. 

Q    Of  the  top  document? 


A    Yes. 

Q    Can  you  just  identify  that,  please,  ed^e? 
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ie_Stuart  Gerson,  Acting  Attorney 
General  frqnK^e  Director  of  the  Exffsutive  Office  regarding  a 


recusal^'^f  the  U.S.  Attorneys  in  Eastern  Arkansas. 

/ 
'Q    Okay. 

And  as^far  as  you  know,  this  was^^typicaly^  recusal  memo? 

A/   Yes. 

/Q    In  form,  I  meant? 

A    Yes. 

Q    Okay. 

Now,  if  you  go  to  the  last  two  pages,  6673 |and  6674,  this 

'  is\a  letter  dated  January  27th  of  1993,  to  you  from  Mr.  Banks; 

rorrect?  /   ' 

Yes .  /   / 

If  I  look  at  the  fourth  paragraph,  Mr. (Banks 

writ^:VThe  purpose  of   this   lette^^-i^  to   clarify^^ny  possible 

\  >  I    _ 

confi 


Do  you  know  what  he's  referring  to? 

Mr.  Flshman.   Are  you  asking  her  to  guess  or  whether  she 
recalls  independently  anything  in  particular? 
Mr.  Clark.   I'm  asking  her  if  she  knows. 
The  Witness .   No. 
BY  MR.  CLARK: 

Do  you  have  any  recollection  of^avi'nq  a 
conversation  with  Mr.  Banks  or  anyone  else  from\the  U.S. 
Attorney's  Office  in  Little  Rock  immediately  before  receiving 
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this  letter? 

A    Nc 

Qy/  This  letter  just  came  out  of  th^  blue? 
/A    Maybe  sgtneoae  &lse-JjT^  the  office  tXlked  with  them, 
bat  I  didn^t^  not  that  I  can  remembef> 

Q/  Well,  when  you  received  it,  what^\did  y<ju  do  with 
/it? 

A    I  —  I  assume  I  gave  it  to  Deborah  os^   Robert 
Marcovici  who  was  handling  the  recusal, 

Q    Do  you  have  a  specific  recollection  of  delivering  it 
to!  Mr.  Marcovici? 

A     No. 

Q    Was  there  a  standard  procedure  in  your  office  that 
to\d  Vou  that  you  should  deliver  it  to  hlnKeis  opposed  to  one 

\  \ 
of  the  o^her  attorneys? 

A  \/  No.   If  we  knew  someone  was  handling  tne  specific 
issue,  we  would  --  if  there  was  any  mail  that  came  in  on  it  we 
would  give  it  to  him,  but  no  standard  procedure  or  anything 
like  that. 

Q    Well,  there  were  a  number  of  attorneys  in  the  Office 
"'iOf  Legal  Counsel  at  that  time;  correct? 

A    Yes. 

0    Do  you  recall  if  there  was  any  specific  reason  why 
this  letter  went  to  Mr.  Marcovici  as  opposed  to\any  of  the 
other  lawyers?  ^ \ 
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Because  he  was  handling  the  recusal. 
Dq^^ou  know  who  assigneo^lvim  to  do  that? 
Deborah. 

ynii  irnptf^fh^r  or  are  yoM  just  guessing? 
jume  that  Deborah  assigned  it  to\him. 

recall  any  conversation  with\ Ms.  Westbrook 
/in  substance,  the  U.S.  Attorney's  Office  thaCvhas\the  matter 
involving  Mr.  Clinton  has  asked  us  —  has  asked  to\  be  recuse? 
A    No.  \ 

Q    And  generally  speaking,  you  did  not  participate  in 
the  preparation  of  recusal  memoranda? 
A    Correct. 

Q    I'm  going  to  show  you  now  a  single-page/ document. 
Bat es\s tamped  JJ0468.  y/  I 

xAnd  I  would  ask  you  to  read  zh^oxigh   the  paraig^aphs 
beginnihg^  "she  called  me  back,"  duwii  Lu  the  bottom  of  the 
page,  please. 

A    Okay . 

Q    Have  yOu  had  a  chance  to  read  through  it? 

A    Yes. 


Now,    about   the   fourth   line,    Ms.  ^ewis  writes 

\\ 


When 


explained  that  it  was  a  referral  out  of  Madison  Guaranty  -- 


1  \ 


the 


Mr.  Flshman.   I'm  sorry,  could  we  ref^  iyst  for 
record.   I  know  you  have  given  a  document  number,  what  the 
document  actually  is? 
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Mr.  Clark.   CejiaXftXy— __This  is  an  E-mail  from  Jean  Lewis 
to  Richarcl,i^rio  and  Lee  Ausen,  dateii-^ay  19th,  199  3. 
Fishman.   Thank  you. 
BY  MR. 
Q   J!i(e   fourth  line  in  the  third~^aragra^ ,  quote,  "when 
explarfned  that  it  was  a  referral  out  of  ^M^diso^  Guaranty 

'^forwarded  to  that  office  by  Chuck  Banks,  she'X —  and  this 

/  \   \ 

means  you,  Ms.  Henneman  —  "had  immediate  knowledge,  stating. 


oh/,  the  one  involving  the  President  and  his  wift 

Do  you  have  any  recollection  of  making  a  comment  of  that 
substance,  if  not  in  those  exact  words? 

A    Yes,  I  recall  saying  that. 

Q    Now,  May  19th  would  be  three-and-a-half  months  after 
the.  l^t  correspondence  you  had  seen  in  gjannectipn  with  this 
referrals  would  you  agree? 

A  ^   Yes. 

Q    Okay. 

But  this  was  something  that  immediately  you  recall? 

A    Yes. 

Q    Okay. 

Now,  according  to  Ms.  Lewis,  she,  raeaiUng  you,  then 

\\ 
itated  that  the  referral  had  been  sent  to  that  office, 

r^V**^*-^"''"",  a'-^•l1a^^y  whlrh  office  Is  Still  uoclear  to  me, 

close  parentheses,  as  a  report  to  the  attention\of  Attorney 

rifmpral  and  not  as  a  referral  for  prosecution.   Dp  you  see 
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that? 


Q/   Now,  there  Ms.  Lewis  is  summarizing,  raally,  your 

/  \    \ 

/recounting  of  the  fact  that  the  first  urgent  IrepoBt  had 

attached  to  it  a  copy  of  the  RTC  referral;  is  tthatl right? 

A    I'm  sorry,  could  you  repeat  the  question^ 

Q    Okay.  j   | 

The  first  referral  back  in  October  of  1992,  the  one  that 

^ou\  prepared? 

,A    Yes. 

You  can  look  at  it? 

Yeah,  I  know. 


You  had  a  copy  of  the  RTC  referral  attached  to  it? 

Right. 

And  it  says  so;  is  that  right? 

Yes. 

And  now  I'm  pointing  to  006641.   Okay. 
So  that  sentence  that  I  just  read,  that's  Ms.  Lewis' 
interpretation  of  you  explaining  there  was  tnjLs  urgent  report 
prepared  and  it  had  a  copy  of  the  refprral-^attached? 
A    Yes.  \ 

Q    p,pri    it   wag  gent  up  to  the  Attorney  General,  not  for 


1439 


50 


nformation; 


what  she's 


xlting,  again,  quote,  "she  then  stated  that   anyVtime  a 


'referral  comes  in  that  would  make  the  Department  iook  bad,  or 
haa  political  ramifications,  it  goes  to  the  Attorney  General," 


close  quote. 

I   Now,  in  substance,  is  that  how  you  would  explain  the 

1 
purpose  of  an  urgent  report? 

A    No.   I  said  other  things  also. 

v^Q    Well,  what  do  you  recall  saying? 


A\ 


I    told   her   that   any  time   an   urjg«nt 


\ 


told  'herXthe  reasons  that  urgent  re|)orts  were  senr~iin,  that  if 


it  was  an  investigation  involving  a  political  figure  or  if  it 
had  political  ramifications  or  something  that  the  Attorney 
General  could  be  asked  a  question  on,  we  could  get  bad  press 
on,  that's  when  an  urgent  report  was  sent  to  us  and  we  would 
forward  it  up  to  the  Attorney  General  as  sort  of  a,  like  a 
lo-surprise  rule. 


Q    So  what  you  were  describing  was  something  that  was  a 
falirly  frequent  occurrence  in  the  Department  of  Justice? 
A    Yes.  \ 

-Q And  there  was  not  a  unique  situation? — J 
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A    No. 

Q    ^fkJV,  if  you  look  a  couple  airlines  below  that,  and 

towards^the  middle  of  the  page,  there  is  a\sentence  that  says, 

/  \ 

quofe,  "she  therj_-starea  tnac~-th«~^ferral  had^been  declined. 

I /advised/Her  that  the  referral  had  no^bxfceen  declined  and  read 


'Pence."   End  of  quote.  ^ 

/  Do  you  recall  that  part  of  the  conversatidn? 
/   A    I  remember  telling  her  that  it  had  been  declined  and 
that  she  said  it  wasn't,  and  I,  like  I  said,  I  acknowledged 
that  I  was  confused  in  the  next  line  and  told  her  I  would  call 


it  htf 


n  you  remember  why  you  were  under^^the  impression  that 


en  declined? 
No ,  I  don ' t  remember . 


Q    Do  you  recall  if  you  were  looking  at  any  particular 
document  when  you  told  her  that  it  had  been  declined? 

A    I  don't  remember  having  anything  in  front  of  me, 
no. 

Q    Okay. 

As  you  recall  it,  was  there  any  time  ih  \the  conversation 
wh^e  you  said  to  hor, — hold  on  a  second, — pat  tne  phone  down, 
and  either  went  to  check  some  documents  or  to  confer  with  any 
of^your  colleagues? j 
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A  I   don '  t^XMmk   I   di^-^-,As   it  says    in  her  E-mail,    I 

told  her   y^call   her  back,    so   I   don^^tN^emember  putting  the 
phone  ^rown  and  going  to  check. 

Okay^^.^- 

But  you  would  agree  that  merely  tfifesfact  t)\at  you  said 
/ou  would  call  her  back  doesn't  preclude  yoa  f ronk  at  some 
hoint   in  the  midst  of  the  conversation  saying\  holu  on,  I'll 
check  that? 


It  could  have  happened,  but  I  don't  racalll. 
Okay, 
it's  not  beyond  the  realm  of  possibility?, 
No. 
Okay. 

Ms.  Lewis  goes  on.   "She,"  meajjiiig  you, 
ged  that  she  was  confuseitf''and  told  me  sh^  would 


peak  with  her  supervisor,  Deborah  Westbrook  and  have  her  call 
me  back  tomorrow.   I  then  asked  for  Ms.  Henneman's  title  and 
she  '^formed  me  that  she  was  the  ethics  progreun  manager."   End 
of  quote. 

Okay.   So  she  got  your  title  right? 

A    Yeah. 

Q    Okay. 

-Du  yuu  recall  stating  to  Ms.  Lewis  th^t  you  were 
confused? 

-A ¥«&, 
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1  Q    Okay. 

2  Do  you^-f^ail  whether  after  youi^-^nversation  with 

3  Ms.  heyis   you  spoke  with  Ms.  Westbrook? 

4  /A    Yes 

5  /       Q          '""^   '^^'^  ^°"   sneak   to  Ms.    We^tiirook  a'bout? 
g  /        A/       I   asked  her  if   she  knew  where  the\^eferral  was   or 

7  /what/was   going  on,    and  she  said  she  thought  D^ug  P^azier  had 

8  I  it. 

9  I   /  Q    And  that's  --  and  then  in  response  to  |tha(t  you 

10  \  started  following  up  on  it? 

11  \   \  ^    ^®^' 

12  \   \  Q    Is  that  correct? 

13  \  \A    Yes. 

14  \  Q\    Okay. 

15  l(pwV  when  you  were  speaking  witn  Ms .  Lewis  ort^May  19th, 

16  you  knew-^hat  this  was  a  recusal  issue;  correct? 

17  A    Yes. 
13  Q    And  that's  why  the  matter  was  upstairs  with 

19  Mr.  Frazier  or  whomever? 

20  A    Right. 

21  1  Q    Correct? 

22  \    A    Right. 

23  ^— « eitar-- 

24  At  that  time,  meaning  May  of  199  3,  did  youXhave  an 

25  urylerstanding  of  what  wns  r.hfl  time  that  It  might  ^ake  a 
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recusal  memo  to  be,-j>foee3aed-4ipln  the  Deputy  AG's  Office? 

A    y^--   yeah,  I  guess.   I  mean>vthey  normally  took  a 
while  fo  go  up  and  make  a  decision  and  cortte  back. 

Q    Do  yoii-^«r:3ii  in  Mcry--«4^99  3  having\the  impression 
th^t  thisxfhe  was  not  that  long  or  lon^ap  than  "^ome  others? 
!ither/way. 

No. 


I  don't  think  I  really  knew  wh«n  in  went  up,  so 
I  didn't  know  that  it  had  been,  I  don't  know,  whatever  date  It 
was  it  went  up. 

Q    Okay. 

Do  you  recall  asking  Ms.  Westbrook  If  it  seemed  to  her 
:hat  it  had  been  taking  a  long  period  of  tlme?y 

,A    No. 

At   that   time.    May  of    1993,    was  Jrt   unusual    for   an 
invesXig^^or  to  call  your  office? 

A  Yes . 

Q    Besides  Ms.  Lewis,  in  1993,  approximately  how  many 
other  investigators  can  you  remember  speaking  to? 

A    I  don't  remember  talking  to  any. 

Q    I'm  going  to  show  you  now  a  document  marked  JJ0469. 
tit's  a  single-page  document,  memo  from  Jean\ Lewis  to  Mr.  lorio 
And  Mr.  Ausen,  and  it's  dated  May  26th  of  1^X3.   And  I  would 
asir~-you  to  read  through  the  whole  thing,  p3^eas> 


Okay. 
Okay. 
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Now,  in  the  fij:s±— paxagxa^h ,  Ms.  Lewis  writes  that  she 
receivea  a^eaii  rrom  you  and  that  inM^his  call,  which  is  a 
week  a^er   your  first  telephone  call,  tha~t.  you  related  to 
Ms. /Lewis  that  having— had— the— opgortunity  toXspeak  to  Wayne 


that  the  referral  h^^been  sent  to  I 


\ 


ra 


aphelion.   Ms.  Lewis  then  noted  that  Mr.  Raphel'Son  had  left 

/  \   \ 

the  Department  of  Justice  and  was  in  private  practice,  and 


tha^  you  agreed  that  that  was  the  case. 

My  first  question  is,  do  you  recollect  that  that  is  how 

I   I 
th|e  conversation  went  with  regard  to  that  particular  subject? 

I   / 
A    I  don't  recall  every  conversation  tha/t  1/  had  with 

/  I 
\he5.   I  don't  dispute  that  that's  how  the  conversation  went, 

■t  recall  all  the  specifics  of  all  ^the  conversations 

.with  her. 

I  can  fully  appreciate  i;Jia€.      1   underst'and  that  this 


is  goin^back  two  years  and  that,  you  know,  you're  a  very  busy 
person.   You  get  lots  of  phone  calls,  you  work  on  lots  of 
matters.   I  am  just  asking  you  if  having  had  the  opportunity 
to  read  that,  you  recall  it?   If  you  don't  — 

A    I  recall  parts  of  it. 

Q    Okay. 

What  parts  do  you  recall? 

T    T-nmoinhgr    rolling    hpr    that.    T    wa^    g6dng    tO    Call 

Criminal   Division,    Criminal   Fraud  Division  of   Jiistice.      And   I 

\ 
rprpumhoT-  tPiMng  her  that   I  was   getting   frustrated  trying  to 
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ve   Secretary? 


t  that  is? 


.\ 


It's  a  component  in  the  Department:  than  tracks  all 

of  the  correspondence  for  the  Attorney  General,  tl\e  Deputy 

/  \   \ 

Attorney  General  and  the  associate,  all  the  lGt,ters  that  come 


ana  go  out  and  what  components  they  are  in,  who j is 
what  matters. 

Q    Okay. 


handling 


And  the  reason  that  you  called  them  is  because  they 

/        ' 
should  have  some  sort  of  record  as  to  who  handled  the  matter 

atVarious  points? 

\\  Right. 

Q  ^^  Okay . 

So  to  your  understanding,  there's  some  sort  of  procedure 
where  every  time  it  is  passed  along,  that  fact  has  to  be 
communicated  to  the  Executive  Secretary? 

A    Yes.   Any  time  something  goes  upstairs  or,  you  know, 
pomes  down,  it  goes  through  the  Executive  secretary.   They 
have  a  logging  number  and  they  track  where  Itt,  goes  and  the 


daCfr  and  all  that. 


wepa   designed  for  the  purpose  of  pprmit.ting  that  tracking 


ng  i 
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re  the  forms , 


hey  prepare 


process? 

A  Ji(e   Executive  Secretary  fdtins? 

Q/  Yes? 

A  No.      Xii»y— axe   trm  uniy^ones   that 

Q  ^Ckay. 

Ypu  merely  transmit  the 
' that/ 

A  Yes 

Q    What,  if  you  can  remember  —  withdrawn. 

I   i 
Was  there  any  reason  that  you  called  Ms.  Lewis  even 

;'  ( 

though  you  didn't  know  what  had  finally  become  of  the  criminal 
referral?  /   / 

A    Probably  to  let  her  know  that  I  was  stl/ll  —  hadn't 
forgoti^en  her  and  I  was  still  checking. 
Okay. 

Do^ou  have  any  recollection  of  having  given  yourself  a 
certain  period  of  time  or  some  sort  of  particular  calendar 
saying  I  should  get  back  to  her? 

A    No. 

Q    Did  you  call  Ms.  Lewis  at  this  time  at  anyone  else's 
request? 

A    No. 

-Q Okay. 

This  is  a  decision  that  you  made? 

-A Yes. 
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Showln 


It's  a  one::*page  E-mail.   Da 
Mr.  lorlo  and  Mr.  Ausen? 

A    Okay 

Q   /Okay 


document,  JJ0470. 

993,  from  Ms.  Lewis  to 


Have  you  had  an  opportunity  to   read  through  Vthat? 

A    Uh-huh.  \    \ 

\   \ 
Q         And  I  believe  you  said  to  us  earlier  \that  you  had  a 

\   i 
conversation  with  a  woman  named  Audrey  Word  about  locating  the 

reiferral  within  the  Criminal  Fraud  Section? 


Yes. 
Okay. 


/ 


^But  having  had  an  opportunity  to  look  ajc  thi/s  document, 
do^  i%.   refresh  your  recollection  that  M^^Word  told  you  that 
some  \nal,vidual  assigned  to  the  referral  didn't  want  to  deal 
with  itr 

A    No  --  can  you  repeat  the  question? 

Q    Now,  I'll  rephrase  it. 

Ms.  Lewis  writes  that  you  called  her,  quote,  "it  seems 

that  Madison  referral  number  C-0004  has  reappeared  on  her 

desk.   Audrey  Word  was  successful  in  locating  the  referral 

\  '  \ 

within  the  Fraud  Section  of  the  Criminal  Division  and 

de&BLuiliieU  that  the  individual  assigned  ta-^theX  referral , " 

quote,  "didn't  want  to  deal  with  it.   So  she  sent  the  referral 

Aryi.   all  parri  npnf  Infn  hark  tQ  Donna  Henneman  fori  further 
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disposition. " 

A    Jr^on't   remember. 
WKaf  s  the  question? 
TsT 


recall  whether  that 


accuratelyaescribes  what  you  told  Ms/^I^wls  ah^out  the 

/      /■ 

.referral  at  that  time? 

/    /a    I  don't  remember  telling  her  that  Audrey  Word  said 

/  someone  in  Criminal  didn't  want  to  deal  with  it.  All  I 

remember  telling  her  is  we  had  found  it  within  Criminal 

■'  LI 

I  Division  and  then  reading  her  what  the  gist  of  the!  memo  was 

!    1  II 

\   what  the  Criminal  Division  had  decided.        /   ; 

\   \  Q    Well,  you  did  know  that  it  wasn't  a /final  decision 

\   \  /       I 

ol   tiie   Criminal  Division;  correct?   At  that /time  i 


Mr.  Fi 


shman.   Of  the  Criminal  Division? 


hev  Witness .   I  don't  understand. 
BY  MR.  CLARK: 

Q    You  did  know  when  you  spoke  to  Ms.  Lewis  that  that 
was  not  the  final  decision  of  the  Deputy  Attorney  General's 
Office  on  the  recusal  issue;  is  that  correct? 

A    Yes.   I  mean,  all  I  knew  was  that  Criminal  Division 
ihad  concluded  that  there  was  no  identifiable  basis  for  recusal 
I  of  the  U.S.  Attorney. 
\  Q Okay.  


And  you  do  have  a  recollection  that  you  had  to  contact 

\ 
Mn.  Frazier  — 
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emo,  she,  and  this  is  the 
right  \ide. 


second  p 

/'she, /^meaning  you,  "then  told  me  that  she  >iad  cdntacted 


quote. 


/  Mr.  /Frazi 


Frazier  had 


Ler  who  did  not  remember  receiving  thd  memo  and 

/  \   I 

suggested  that  she  get  the  memo  in  and  the  referral  to  him  for 

review  and  a  final  decision."  Close  quote. 

I   Do  you  remember  telling  Ms.  Lewis  that  Mr. 

made  such  a  comment  to  you? 

A    Yes. 

,^Q    Did  Mr.  Frazier  in  fact  make  such/d  comment  to  you? 

Yes. 

Did  you  say  anything  torMr.  Frazier  to  try  to  jog 

his  memory  about  the  memo? 

A    I  don't  remember. 

Q    How  long  was  your  conversation  with  Mr.  Frazier,  do 

you  remember,  if  it  was  brief? 

A    Brief. 

Q    Do  you  recall  mentioning  the  factXthat  it  involved 


the  President? 


I  don't  remember. 
Q    Well,  you  had  —  did  you  describe  it  i\i  any  way? 
S I'm  sum  I  had  to  have  described  it  in  some  way  for 
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him  to  remember,^ 
him. 


ember  how  I  described  it  to 


Now,  when  you  spoke  with  Mr.  Fr*zier,  did  he  mention 


to  you  that  he 

about  thia? 

/    t/        I  don ' t  remember 


estbrook  the  day  before 


I'm  going  to  show  you  now  006675  through  006682. 


\ 
Ana  this  is  a  couple  of  documents  that  are  consecutively 

/  '^   I 

numbered .  { 

I  1 

For  the  record,  the  top  is  a  typewritten  memo i from 

Deborah  Westbrook  to  Douglas  Frazier,  dated  June  8ith,  1993. 

vThSi  second  page  is  a  memorandum  from  John  C.  Kteeney  to  Douglas 


^ 


1/  V9S. 


I 


Frazier  with  a  stamped  date  of  March  19th,  L993./  The  third 

\  \  y 

page  rs  captioned  Department  of  Justlce^/Executiye  Secretariat 
contr\^  data  sheet.   And  then  OOeS-ra  to  006672  — ^i 

Mr.  Flshman.   66812. 

Mr.  Clark.   6682,  thank  you,  is  a  five-page  memorandum 
from  Mark  MacDougal  to  Gerald  McDowell;  right? 

A    Yes. 

Q    Okay. 

Now,  Ms.  Westbrook  in  her  cover  memo, ^ In  the  very 

nation  of  June  7th, 


eginning  writes,  "pursuant  to  our  conver: 


.'A 


199T, "   you  don't   kiiuw  what  conversation  ofre   is\  talking  about? 
A  No.  \ 

-Q When  you   spoko   to  Mr. — Frazier,    hp  fllrin't   tell  you, 
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you  don ' t  have 

me  a  copv^t.   that. 


<r.    Fishman.   I'm  sorry 
to  Mr.    Frazie 
testimony^ 


f  that,  Deborah  is  sending 


that  she  talked 
being  her 


She  can 


question? 


back? 


•.  Clark.   Well,  I  will  1 
clarify  if  she  wants. 

Mr.  Fishman.   That's  fine. 
The  Witness.   I'm  sorry  ca 

BY  MR.  CLARK: 
Q    The  question  was  —  c 
[The  reporter  read  back  as 
The  Witness .   No,  I  don't 
BY  MR.  CLARK: 

Do  you  remember  if  yourrconversationwit 
Mr.  Frazier  was  on  the  same  day  that  you  called  Jean  Lewis? 
A    No,  I  don't  remember. 

Q    Well,  is  it  your  recollection  generally  that  you 
called  Ms.  Lewis  at  about  the  time  you  learned  the  information 
that  you  thought  she  might  want  to  know  concerning  the 
Ireferral? 

A    Yes. 
13         OKay. 

You  didn't  intentionally  at  any  point  try  \o  delay 
cpnuiiunicdtlng  to  her  facta  that  yeu  were  learning  about  the 
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progress  of  this 
A 

(^/      Now,    if  you   look  at 
There's  two  —  w»ii-r~Oft  tfts 
Th^re  are/t</o  what  appear  to 
th3±? 

Yes. 


of  006675. 
document . 
handwritings;  do  you 


n  the  right 


Now,  are  you  talking  about  now  or  back  in  '937 
A    Both,  I  mean,  he  still  is. 
Q    Okay . 

And  by  Associate  Deputy,  you  mean  he  is  somebody  who 
rarks  in  the  Deputy  Attorney  General's  Off^l^e. 
A    Yes. 

-^ So  it  wouldn't  surprise  you  to  gee  hXs  handwriting 

on  a  document  sent  to  Doug  Frazier? 

Jk No- 
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1  Q  Okay. 

2  Now,    feife  handwriting  that  you' v^v^dentified  as   your  own, 

3  can  yga  read  what  you  wrote? 

4  /A  Per  Dpu^-S^ZJ,    sertt-bacJi  to  distrib^   for  decision, 

5  Cfim  sug^^ted  declination. 
6/0/       Okay. 

7  /  /Do  you  have  a  recollection  having  seen  y>^ur  i^otes  of  this 

8  /  cortversatlon  with  Mr.    Frazier? 

9  /       A  Yea. 

10  I        I       Q  Okay. 

11  \   \   Can  you  tell  me  what  you  said  and  what  he  ^ai^? 

12  \   \  A    No.   I  mean,  I  don't  —  I  mean,  our  conversations 

13  v^re^always  brief  and  I  don't  remember  excent  for  what  I  said 

14  thereXln  my  notes,  that  he  said  it  was  s^rit  back!  to  the 

15  dlst£^ct\for  a  decision.   And  that-Criminal  had  siJflrgested 

16  dec 1 i nataon . 

17  Q    Okay. 

18  Is  it  —  do  you  recall  if  that's  the  order  that  he  told 

19  it  to  you?   In  other  words,  send  it  back  first  and  then  Crim 

20  suggested  declination  second? 

21  1  A    I  don't  recall. 

22  \     Q    Okay. 

23  "^ — A 1  aggumo  that  would. 1  wouJLdn ' t/havV  written  it 

24  bacJcward. 

25  ^  Q p<H  ynii  T-or-an  if  ynn   tnnlc  any  action  with  regard  to 
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the  matter  after 

A 
Lewis 


on  this  memo? 

ave  talked  to  Jean 


what  Mr.  Frazier 


it  would 


Attorney's  Office  in  Little  Rock  at  or  about  Ju^e  ^3,  1993,  to 
communicate  this  decision? 

A    I  didn't  —  I  didn't  contact  U.S.  Att,brTyey's  Office 
\to  \communicate  the  decision.   The  only  contact/ I  jSad  with  them 

IS  yith  Paula  Casey  to  ask  her  to  get  to  J^an  L«wis  a  letter 
eithe^  declining  or  accepting  the  case. 


So  that  was  a  little  bit-later  on;  is  that  right? 


A  ^  Yeah,  I  believe  so.   I  don't  remember  the  exact 
date. 

Q  To  your  knowledge,  did  anybody  in  EOUSA  communicate 
to  the  U.S.  Attorney's  Office  in  Little  Rock  this  information 
that  you  received  on  June  23rd  of  1993? 

A    Not  to  my  knowledge. 

Q    Did  you  ever  see  any  sort  of  coverXletter  sent  to 

J    V 

Li^le  Reek  with  a  copy  of  the  docuroentatJron  txiat  was   produced 
within  the  Department? 

^A No. 
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ue? 

going  to  show 

-  Wit 

-mail 
June  23, 


documents . 
JJ0472.   And 
lorio  and 


second  Is 


opportunity 

have  a  recollection 
the  subject  matter 


both  of  uhose? 


nversations 
scusses  in  the 


A  "  Yes, 

Q    I  mean,  generally  speaking? 
A    Tes. 
Q    Okay. 

Now,  is  it  accurate  as  Ms.  Lewis  writes  that  you  received 
jthe  package  back  on  your  desk,  and  this  is^V'^  JJ0471,  with  no 
further  answers? 

-A 1  don't  recall  having  --  I  don'-t^  kn6^  what  she  means 

by  receiving  it  back  with  no  answer. 
-Q Okay.. — ■■ 


1456 


67 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


Well,  we  juaf— looked  at-tlve^memo,  006675  and  the  only 
Indlcatloiv^Sn  this  document  of  any  a^^^on  is  your  handwritten 
note.  /Would  you  agree  with  that? 

A    Uh-hui 

Q   /<ikay. 


Lved 


I  will  ask  you  again,  do  you  recali\that\when  you 
the  package  of  documents  on  June  23r^,  yqu  couldn't 
what  had  been  decided? 
A    Correct. 

Q    Did  you  find  that  frustrating? 
A    Well,  I  found  the  whole  —  in  t 
^hi^ig  down  frustrating,  trying  to  find  ov 
lad  it,  yes. 

Ms.  Lewis  writes,  and  this  is  f^vit   tho  seventh  line 
down,\"sXe  had  not  determined"  —  fJ*She"  referring  "to  you  — 


"had  not  determined  whether  Mr.  Frazier  had  taken  any  action 
prior  to  his  departure  and  had  spoken  with  her  supervisor 
regarding  her  next  action  shortly  before  1  contacted  her." 

Where  Ms.  Lewis  writes,  her  supervisor,  do  you  know  who 
she  is  referring  to? 

A    I  assume  its  Deborah  Westbrook. 

Q    But  you're  not  positive? 
~A That  was  my  only  aupervlaori 

Q    Okay. 

If  you  had  spoken  to  anyone, — tt  wnnld  hnvp  h^en 
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Ms .  Westbrook? 

A    ^3. 

Okay. 

Do  you  have— a-specTfTC~T«€QJ4ection  of  peaking  with 
M^.  Westhr^ok  about  what  you  should  do^^out  the  package  that 
^ou  haa  received  without  any  indication  of\^  determination? 

A    No. 

Q    Ms.  Lewis  writes,  "she,"  meaning  you\  "t^en  advised 
thkt  this  sort  of  thing  happens  all  the  time  whbn  We  are 
trying  to  get  the  guys  upstairs  to  make  a  declsionL"   Do  you 
have  any  recollection  of  making  any  comment  alcpg  /those  line^, 
\if\not  in  those  exact  words? 

A    Yeah.   She  was  talking  about  why  ix  takes  so  long  to 
trkfkXit  down  and  there  wasn't  that  manv^jieople  (upstairs  at 
the  time\ because  there  was  a  changer^n   administration,  and  I 


told  her  it  happens  all  the  time  when  you  try  to  find 
anything.   You  know,  when  you  try  to  find  things  that  have 
gone  out  of  the  office. 

Q    Okay. 

When  you  said  it  happens  all  the  time,  were  you  referring 
to  the  particular  circumstances  in  the  peisrod  of  the  spring  of 
1993  or  were  you  referring  to  your  general  ^eJ^perience  within 
th^Department? 

A    Probably  general  experience  at  the  tiine. 
-g Mag  thoro   any  pA .-I-  nf  It  that  was  an  atitempt  on  your 
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make 


second  note  that  Ms>\Lewi3  <nrote,  it's 

And  she  writes  inXthis  E-mail  that 
Lied  her  back  to  let  hei*.  know  that  you 
Frazier  who  advised  you  thVt  ln,e  met  with 
decision  had  been  made  to  bretbrn  the 
Attorney  in  the  Eastern  Dibtrjict  of 
recall  that  conversation  witJ 

Yeah,  generally,  I  don't  remember /everything  that 


Do  you  recall  if  you  confirmed  it  with  Mr.  Moscato? 

A    I  don't  remember  confirming  it.   I  don't  think  I 
did. 

Q    The  second  paragraph  it  states,  "Ms.  Henneman  then 
added  that  she  doubted  whether  or  not  the  U.S.  Attorney 
I  Eastern  District/Arkansas  would  be  aware  ^f^  this  situation  yet 
3ut  suggested  that  I  wait  a  few  days  and  tfte'o  contact  that 
oftlCH  in  LlLLle  Rock." 

Do  you  recall  if  you  made  a  comment  along  ^hose  lines  to 
Ms-.  Lowio? 
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A  Yes. 

Q      /ifaving  made   that  comment  or""^mething  similar  to   it 
to  Ms/ Lewis,    how  was   the   information  goinq   to   be  communicated 
to /the  U.S.    PiiXiTtneys  Office  riT-AcJtansas ,    to\our 
idersta^iding? 

The  package  was  being  sent  to  th^U.S.\Attorney'3 
Office. 

Q  Okay . 

You  had  an  understanding  when  you  spoke  toj  Ms|.  Lewis  that 
tl^at  was  going  to  happen? 

A    Well,  I  was  told  by  Doug  Frazier  thati  iti  was  sent 
\ba<^k  to  the  U.S.  Attorney's  Office,  so  I  told /her/ give  that 
ffxfe  a  couple  of  days  to  look  at  it  and  gjtve  them  a  call. 
Okay. 
^  Vou  have  a  specific  recolfection  that  Mr.  grazier  said 
the  matter  had  been  communicated  to  Little  Rock  or  did  he  say 
we  are  going  to  just  send  it  back? 

A    I  don't  have  a  specific  recollection. 
Q    And  you  don't  have  a  recollection  that  the 
responsibility  lie  with  your  office  to  communicate  with  the 
|u.S.  Attorney's  Office  in  Little  Rock  the\iecision  by  the 
:riminal  Division? 

~s Ro: 

Q    At  the  time  Mr.  Frazier  was  in  FloridA,? 
-R THH-r 
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And  yojL-^OTrnrfSCati— volunteering  to  conununicate   the 

the  Department  to  Little  ><i^k? 
I  didn't  do  that. 
Olcav 

recall  wondering  how  it  was^^ing  t^  be  done? 
No. 
I'm  going  to  show  you  next  JJ0474.  NActdally,  I  will 


you  three  together.  JJ0474,  JJ0475  and  JJ 


Rit 


lati! 


Each  is 
J^an  Lewis  to 


single  page  E-mail.   Each  of  them  written  fron 
:hard  lorio  and  Lee  Ausen. 

The  first  is  dated  September  23,  1993,  the/ second  is 
>d  September  29,  1993  at  12:16:43.   The  thi^-d  |s  dated 
^mber  29,  1993  at  16:22:55  and  you  can  tAke   Vour  time, 
ywculd  please  ask  you  to  read  through  the  ^ext  of  each 
of  thi 

[Recess. ] 

BY  MR.-  CLARK: 
Q    Have  you  had  an  opportunity  to  read  them  or  would 
you  like  some  more  time? 

A    I  would  like  some  more  time. 
Q    Okay. 
A     Okay. 

~Q WOW,  thme  axu  a  uuuple  of  matters  tiiat  are  raised 

in  these  three  documents,  but  one  thing  that  — Vne  issue  that 
ig^bi-ought  up  is  Ma.  Lewla  communicates  that  therfe  are  going 
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to  be  some  more^j^-feTrais  afRJ— feiie^  Issue  is  does  the  Executive 
Office  fo;p^.S.  Attorneys  want  copies^^  the  referrals  or  just 
some  9<immary  or  just  cover  letters?   Is  tn^  a  fair  way  of 
character! z ing-^lte'Tssue  general 
A   /Yes. 

Now,  do  you  remember  that  being  a^  issi\e  at  some 
poirjt? 

A    Yes.   I  remember  her  calling  and  say^g  that  she  had 
ad/litional  referral  that  they  was  going  to  send  and  she  was 
raid  they  were  going  to  receive  the  same  treapne^t,  and  I 
told  her  to  send  copies  not  of  everything  that  ;the^  had 

iuse  I  think  she  wanted  to  send  boxes  of  tl;)'ingfi,  you  know, 
w\th\all  the  investigative  — 
Exhibits? 

Yeah,  and  everything,  ffid   I  told  her  we]  didn't  need 
that,  just  to  send  us  copies  of  the  cover  letters,  and  I 
believe  there  were  some  summaries. 
Q    Okay . 

And  what  was  your  purpose  in  asking  for  any  of  this 
information  or  did  you  have  one? 

A    To  ease  her  mind,  basically. 
Q    Okay . 

In  that  regard,  did  yoa  communicate  "Sny  to  her  on  the 
point,  why  you  would  take  this  information  frora^her? 

Just  tu  make  auie  that  the that  she  ' —  the 
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iferrals  did  not--rereive  th" 
concerned  and 
jre  any  copies 


look  at  JJ0475,  this  is  the  first  of  the  two 


29th.   Ms.  Lewis  writes  that  she's 


received  a  call  from  you.   And  Ms.  Lewis  writes,  7she,' 

meanijiq  you,  Ms.  Henneman,  "Advised  that  she/had /spoken  to  her 

\  \  ^  i 

sup«vVsor,  Deb  Westbrook  and  Ms.  Westbrook's  supervisor  Doug 


Frazier  regarding  whether  or  not  tjKe  Executive  Offilce  wanted 
copies  of  the  Madison  referrals  slated  for  submission  this 
week.   Ms.  Westbrook  and  Mr.  Frazier  have  determined  that  the 
Executive  Office  should  receive  copies  of  the  referrals  and 
exhibits."   End  of  quote.   Do  you  see  that? 

A    Uh-huh.   Yes. 

Q    Do  you  recall  a  meeting  with  Ms .  \<|estbrook  and 
Frazier  on  this  subject? 

NoT   i  i^emembar  talkintj  tu  Debufah  afiiiput  it.  I 
don't  remember  a  meeting.   I  don't  know  if  Deborah  talked  to 
Dp«y  supardtuly. 1  remember  telling  Deborah  that 'Jean  wanted 
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ce  should  get 


BY  MR.  CLARK: 
Q    This  memo  reflects,  quote,  "The  Execu 
receive  copies  of  the  referral 
Do  you  recall  — 

No,  I  don't  think  it  was  qu 
said,  she  expressed  her  concer 

d  to  send  us  copies  to  ms^  sure  that 
there  was  a  problem  down  the  road  that  we  would  contact  the 
U.S.  Attorney's  Office.   I  told  her  that  was  fine  and  I  told 
Deborah  what  she  wanted  to  do,  to  send  us  copies,  and 
basically,  like  I  say,  we  were  doing  it  to  ease  Jean's  mind. 
At  this  point  we  had  had  umpteen  conversations  with  her 
jand  she  —  we  had  finally  got  the  whole  sl\t^ation  resolved 
/ith  the  original  referral  and  now  she  want^ed,  us  to  get 
involved  in  additional  referrals,  and  ww -don' t\  normally  get 
involved  in  those  things,  and  to,  you  know,  eas^  her  mind  and 
to-gt!t  thia  off  of  our  plates  we  wojfo  just  going  >to  tell  her 
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if  thl 


any  problems  to  call  us 


to  send  us  copl< 
back. 

So  you  have  no  information  abou€\why  Ms.  Lewis 
included  Doug^^^rs^ex   in  her  ^XScua^ion  of  yoi^r  conversation? 
A   /I  may  have  said  —  I  may  have^^lked  \.o   Deborah  and 
5eboraK  told  me  she  had  talked  to  Doug  and\pld  her  to  send  it 
'in.  /l  don't  remember.   I  Just  remember  Jean  wanting  to  send 
everything,  talking  to  Deborah  ana  Deborah  telMngl  me  to  tell 
Jepn  to  send  us  copies  of  the  cover  letter  and  ^he  summaries, 
thkt  we  didn't  need  boxes  and  boxes  of  document;^. 
I   I   Q    Okay. 

\   \  Now,  the  two  documents  JJ0475  and  476,  th^y  feflect  phone 
c\ll^  approximately  four  hours  apart.   Do  yoij  have  a 
recbir^ction  that  you  called  Ms.  Lewis  and  communicated 
certain  information  to  her  regardirllg  what  she  should  do  and 
then  called  her  later  to  say,  no,  what  I  told  you  earlier, 
we're  going  to  do  something  different? 

A    Yeah.   I  think  the  first  time  I  talked  to  her  she 
said  she  was  going  to  send  the  referrals  along  with  all~of  the 
documents  that  she  had,  the  exhibits.   And  I  told  her,  okay, 
len  I  talked  to  Deborah,  Deborah  said  we  qpn't  need  all  of 
that,   there  is  no  reason  for  us  to  have  the^,\  call  her  back 
and  tell  her  just  to  send  chu  uuimndr±es^ 
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DCMW  KRI! 

BY  MR.  CLARK: 

Q    Now,^<i:TfJJ0475,  MsT~LeWi*^further  wXites,  "Upon 
receipt  tKey  will  review  them"  —  meaniita  the  referrals  -- 
'and  determine  whether  to  instruct  the  U.S.XAttocney'a  Office 
to  ^t  on  them  accordingly  or  if  they  should  i^e  f(^rwarded  to 
th^  Public  Integrity  Section  of  DOJ  for  furtheiii  review." 

Do  you  recall  mentioning  the  Public  Integrity  Section  in 
of  your  conversations  with  Ms.  Lewis  about  the  new 
reiferrals?  /   / 

A    No,  I  don't  recall  saying  that.     /   / 
\Q    Do  you  recall  having  any  conversa^on  with 
Ma .\We^tbrook  about  what  the  Executive^Office  for  U.S. 
Attorh^y^  should  do  once  you  got  ^opies  of  any  documents  from 
Ms.  Lewis  about  these  new  referrals? 

A    I  remember  telling  —  you  mean  Deborah  telling  me  — 
discussing  it  with  Deborah  and  deciding  that  we  would  let  her 
send  them  in  to  us,  or  we  would  have  her  send  them  in  to  ease 
her  mind.  Like  I  said,  I  don't  remember  anything  more  than 
:hat. 

Q    Do  you  recall  Ms .  Lewis  asking  you  Vbout  the  nature 


of  the  Public  Integrity  Section? 
A    No. 
-Q DO  you  nave  any  recollection  of  Lulling-'  Ms .  Lewis 
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that  the  Public  Integrity  Section  is  the  section  of  the 
Department  o>'^stice  responsible  Ttjc^^the  prosecution  of 
public  oTZicials? 
No. 

Wo»Jld  you  agree  that  that~ts>v$  very  ^neral  but  fair 
d/scription  of  the  area  of  responsibility  "^r  th^  Public 
tnteg/lty  Section? 
A    Yes. 

Q    Ms.  Lewis  writes,  "Miss  Henneman  also  ydv|Lsed  that 
they  have  made  the  decision  to  get  the  Deputy  Attorney 

ieral's  Office  involved  in  this  situation  and  pri^g  them  up 
ppeed . 
^Did  you  speak  with  Ms.  Lewis  on  the  subj^t  <^f  the  Deputy 
AttpnVay  General's  Office? 
I  don't  recall. 
Q  \yffou,   you  worked  with  Ha.'  WeaLbiooK; — As  T  understand 
it,  your  office  was  right  outside  of  her  office? 
A    Uh-huh,  yes. 

Q    Did  you  take  care  of  keeping  any  schedule  for  her? 
A    Well,  not  really.   She  kept  her  own  appointment 
look,  but,  I  mean,  from  time  to  time  if  she\ would  ask  me  to 

ite  things  in  there  or  check  things,  but  ^h^  pretty  much 
k^Pt-_her  own  book. 
Q    Okay. 
The  appointment  book  for  1993,  do  you  know  li  it  still 
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appointment  book  or  Deboif^^^s? 
have  one  in  1993? 


would  write  appointments  for  Ms.\  Westbrook,  would 
them  in  any  sort  of  organized  informatiom  system? 
She  had  an  appointment  book;  you  woul4^  write  them  in 
th^re,  or  I  would  write  them  on  the  little  desk  caljendars. 
Q    Okay . 

The  desk  calendars  that  you  have,  was  it  op  ypnr   desk  or 
i)er\desk? 

Mine. 
Okay. 

^u  know  if  you  have  kept  (your  1993  desk  calendar? 
No.   I  threw  it  away. 
You  threw  it  away? 
Uh-huh. 
Okay . 
If  you  look  at  JJ0476,  in  the  first  paragraph  Ms.  Lewis 
writes,  "I  have  received  a  follow-up  call  f^om  Donna 
Henneman.   She"  —  meaning  you.  Miss  Hennemkn\ —  "spoke  with 
her  supervisor  Deb  Westbrook  regarding  my'requ^t  for  a 
written  follow-up  to  her  verbal  request  that  the\  Executive 
'ice  be  copied  on  all  tft6  Madison  referrals  aiuT  exhibits . 
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Ms.   Weatbrook  ha^-wttnarawrt  h««-~4^nitial  request   for  copies  and 
stated  th^^they  will  go  through  the  US4.   Attorney's  Office  to 
obtaii)/coples   rather  than  having  us  copy  t'heir  office 
dirsfctly.      Mis^^-HtfSneman  indi^StBd^hat  this  \oute  would  not 
ce  the  irTs.   Attorney's  Office   feel  as"^ough  ^he  Executive 
if f ice/was  going  behind  their  back  in  requesting  ^oples  of  the 
/ref  e;6rals . " 

Do  you  recall  any  conversation  with  Ms.   Le^islthat  is 
sii^ilar  in  substance  to  what  she  wrote  there? 

A  Yes. 

Q    So  this  was  a  second  conversation  tha^  y^u  had  with 
vLewis  about  these  referrals? 
Yes. 

Q\   Okay . 

in  the  second  paragraph  iKS.   Lewis  writes^  "She  then 
reiterated  that  she  would  like"  —  and  this  is  referring  to 
you  —  "to  be  copied  on  the  transmittal  letters  that  will  be 
sent  with  the  referrals  to  the  U.S.  attorney  and  the  FBI  with 
a  brief  summary  paragraph  outlining  the  suspects  and  contents 
of  each  referral." 

Do  you  recall  saying  something  in  subi^iance  along  those 
Unes  to  Ms.  Lewis? 

~R rss-. 

Q    As  I  understand  it,  your  intent  reall^was  to 
previde  her  some  comfort  that  somebody  was  attending  to  this? 
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rt  of  the  Executive 
this  information 

ce  in  Little 

aaditional 


And  that  was  the  intent  all  along.   Is  that  correct? 

A    Yes. 

Q    Now,  at  the  time  of  these  phone  calls  J  d(^  you  recall 
^s.  Casey  was  already  in  office  in  Little  R^ck?/ 
Yes,  she  was. 

Q\   Okay. 

wasn't  the  case  that  yotr^ere  collecting  this 
informatron  to  wait  for  Ms.  Casey  to  arrive  in  Little  Rock. 
Is  that  right? 

A    No.   She  was  already  the  U.S.  attorney,  because  she 
had  already  sent  the  letter  to  Jean  on  the  original  case. 
This  came  after  that,  after  the  — 

Q    That  is  how  you  remember  it,  tha<^^\J:his  — 

A    Uh-huh. 

"Q Okay.   

Go  back  to  JJ0474.   If  you  look  at  the  thir^  full 
paragraph — - — and  I  realize  it  is  cut  nff  nn  the  l^ft  side  - 
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"She"   —  meaninq,4totr7~Hi3S  nenfteoian 
the   flnal^eHspositlon  of  MGS&L  referr 
I   had  lieen  advised  that   it  was   received  ba 
Attorney's  Off 


then  asked  me  about 
C004.   I  told  her  that 
in  the  U.S. 
ceived  no  Xormal 


5ut  that 
na'ti£icatj:6n  that  a  case  had  been  opene^t\nor  a  declination 
Letter/"' 

'Do  you  recall  any  discussion  with  Ms.  Lev^s  a^ong  those 
lines? 

/   A    That  is  when  she  told  me  that  the  sam4  thing  —  she  » 
was  concerned  that  the  same  thing  would  happen  tjo  ijhe  new 
^errals,  yes. 
Q    Okay. 

\But  according  to  this  memo,  at  this  poi^t  Lrf   time  she  had 
not\go\ten  Ms.  Casey's  letter  on  the  fi5»€  referral? 
Right,  according  —  year 
Okay. 
Does  that  refresh  your  recollection  on  the  sequence  of 
events  here  with  regard  to  when  Ms .  Casey  declined  on  the 
first  referral  and  when  you  were  discussing  these  new 
referrals? 

A    I  talked  to  —  I  mean  I  know  I  t^Xked  to  Paula  about 
le  original  referral  and  asked  her  to  get  k  fetter  to  Paula. 
She^aid  she  would  --  I  mean  to  Jean, — I  am  sorgy.   She  said 
she  would  review  it  and  send  Jean  a  letter.   I  bVlieve  it  was 
affeer  that  that  Jean  called  me  and  told  mo  that  she  was 
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sending  more  ansJ.-^«r3^oncernea~~tha^  the  same  thing  would 
happen,  ap^hat.   is  when  we  told  her  to^^end  these. 

I  am  going  to  show  you  now  a  stadX^  of  documents 
Bat^s  stamped^.^-^Number  005083  is~"T:h<^f irst  pa^;  the  last  page 
iS^  00513Q/<^  To  my  eye,  without  having  ch^qked  tJiem  carefully, 
he  pai^es  in  between  are  consecutively  numbered.  Whe  front 
lage/is  a  letter  dated  October  13,  1993,  addre^sed\to  Ms, 
Donna  Henneman  from  Jean  Lewis . 

Do  you  recognize  that  stack  of  documents? 

A    Yes,  I  do.   Yes. 
I   \  Q    Okay. 

\   \  Now,  that  is  the  information  that  Ms.  Lew/s  provided  to 
you  after  you  had  the  series  of  conversations  aboiit  whether 
you^ahould  get  any  and,  if  so,  how  much^^tfiforTnati^n  from  her. 
Okay .  \  \ 

So  —  and  let  me  show  you  this .   It  is  a  two-page 
document,  006767  and  006768.   Now,  the  latter  document,  have 
you  seen  —  do  you  recall  seeing  that  in  or  about  November  of 
19937 

A    Yes. 

Q    Okay . 

And  that  is  the  actual  letter  that  Ms .  ICiksey  wrote  to 


Ms.  Lewis  saying,  "I  am  declining  to  taxe  further  substantive, 
action  on  this  referral,"  referring  to  the  first^pne;  right? 
n        Right. — res-; 
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Ok&Y^^^So-yoxi   woux 
about  the  second 

}  letter  regarding 


had  talked  to  Paula  about 
econd  set  of  referrals.   Sh 
/^lew  it  and  send  a  letter.   So 
iome  time  for  her  to  review  all 
seind  a  letter. 
Q    Okay . 

It  is  your  recollection  that  before  you 
s^co'bd,  the  information  concerning  the  secoj 
referrals,  that  you  had  spoken  to  Ms.  Cj 
actlnk  xi^)n  the  first  referral? 
A    Yes. 

Q    Do  you  have  any  recollection  whether  it  was  a  day 
before  you  received  the  information  about  the  second  set  of 
referrals,  whether  it  was  a  week  before,  a  month  before? 
A    I  have  no  idea. 

Q    And  when  you  received  the  infonrtption  about  the 
^econd  set  of  referrals,  what  did  you  do  wijtlV  it? 

~K put  It  With  the  resL  u£  the  docflment^ . 

Q    The  rest  of  what  documents? 
-ft All  the  documents  that  I  had  accumulated  throughout 
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the  time  speakinc 

Q    jWu  had  -- 

A/   I  had  a  stack. 

Q    You  madera^  little  Jean-~Lewis  file? 

A   ytfot   a  Jean  Lewis  file,  but  a  file  with,  the  recusals 
^nd  urgr^nt  reports  and  everything  that  we  had  done  on  this 
natt^,  and  filed  it  in  the  Eastern  District  o^  Ar^cansas  file. 

Q    Okay . 

And  did  you  include  in  that   file  memoranda  |nem|3rializing 
any  of  your  conversations  with  Ms.    Lewis? 

A  No. 

Q  Did  you  take  any  handwritten  notes   th^at  Vou  might 

hdyeyipped  off   and  shoved  into  the   file   jac^t  t/iat  you  had 
creVted,? 

.There  were  a  couple  of   nplfes.      I   know  the)re  was   one 
handwritten  note. 

Q  Okay . 

Was  it  your  general  practice  to  make  handwritten  notes  of 
your  conversations  with  people  from  outside  the  Executive 
Office  for  U.S.  Attorneys? 

A    When  I  give  ethics  advice,  yeah,  y\know  all  that; 
byt  something  like  this  I  wouldn't,  no. 

^3 And  Ma.  Westbiook  never  advised -^ou  ttjat  if  you  were 

going  to  be  communicating  with  Ms .  Lewis  regularly  you  should 
make  aome  sort  of  note? 
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A 

Q   JSk6v,   Showing  you  —  withdra^q^.   Were  you  aware  that 
Ms.  H^stbrook  consulted  with  Ms.  Casey  re^rding  whether  she 
shoved  recuse  he*s«ii  in  thisTnatter? 
A   /Yes. 

And  how  did  you  become  aware  of  that? 
'A    She  told  me  that  she  had  talked  to  Iter  2U3out  the 
recusal  at  a  conference  that  they  were  at  togec^er|when  we  had 
to/ put  the  chronology. 
Q    Okay. 

When  you  were  making  the  chronology,  that  M^^\  the  first 
that  you  knew  that  Ms.  Westbrook  had  consulted  with 
^asey  on  the  issue  of  recusal? 
That  I  can  remember,  yes. 
Okay. 


Whar  can  you  recall  Ms.  Westbrook  telling  you  about  her 
conversations  with  Ms.  Casey? 

A    She  was  just  trying  to  remember  when  she  had  talked 
with  her  and  remember  that  she  had  talked  to  her  at  I  think  it 
was  an  orientation  for  new  U.S.  attorneys,  and  asked  me  to 
Icind  out  when  it  was,  because  that  was  the\qate  that  she 
talked  to  her. 

* Okay, 

What  did  you  do  to  find  out  that  informati(^? 
-A Juot  found  out  the  date  of  the  rnnfprpnhe.   I  think 


1475 


86 


regular 

ordinarily  done 
that 


all  the  new 


it  was  probabl^^ta-her  cai 
Q   /«xay 
5w  Ms.  Casey,  as  I  understand 
orijrfntation  prpi^raifi^hat  is  "iofttefciiing  that 
apd  it  ia/part  of  the  mission  of  your 
:orreQt? 

A    Well,  the  Executive  Office  1 
U.$.  Attorneys  coming  on  board. 

Q    Yeah,  sort  of  give  them  an  . 
thiey  should  avoid  and  how  they  could  communlcati  w; 
Executive  Office  to  communicate  with 
Jepartment  of  Justice,  right? 
,A    Yes. 

All  right.   I  am  going  to  show^ou  JJ0478,  which  is 
a  siri^leXpage  memo  from  Jean  Lewis'-^  Richard  lori^  and  Lee 
Ausen  dated   October  27,  1993;  and  just  read  that  to  yourself, 
please. 

A    Okay . 

Q    Do  you  recall  having  a  conversation  with  Ms .  Lewis 
in  which  you  asked  her  about  receiving  the  declination  and  she 
:old  you  she  hadn't? 
A    Yes. 

Do  you  recall  if  you  called  Ms.^ewi^  the  day  that 
you  learned  that  this  letter  would  be  sent  or  if\you  waited 
sopic  time  before  calling  her? 
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A    I  donJ-Xr-e^member 

Q    y^s.   Lewis  writes  —  and  thii\ls  in  the  fourth  line 
down  ^wards  the  right  —  "She"  —  raeaning\you  —  "then 
ad\^sed  that  J;cr''TupervisorDeB~~We«^rook  ha<f\evidently  had  a 
cybnversa^on  with  U.S.  Attorney  Paula  Cats^y  andXthat  Ma.  Casey 

tatecf'that  she  would  be  sending  a  declinatlpn  letter  to  the 
RTc/>n  that  particular  referral." 

Do  you  recall  in  substance  conununicating  ti^o  M^.  Lewis 
th^t  you  were  relating  what  Ms.  Hestbrook  had  t^ld 

A    No.   I  mean,  I  remember  telling  her  t^at 
wiXl  be  coming,  but  I  don't  remember  having  a 
rittt  Deborah. 

Q   .  You  think  this  may  have  been  base^  on  ^  conversation 
tha\  ypu  had  with  Ms .  Casey? 

No.   I  don't  dispute  th^  Jean  is  right.)  It  was 
probeUsly  based  on  a  conversation  I  had  with  Deborah. 

Q    But  you  are  just  not  sure? 

A    I  remember  the  conversation  with  Paula,  and  I  don't 
remember  her  telling  me  that  she  was  sending  a  letter.   I 
remember  her  telling  me  she  would  look  into  it  and  she  would 
get  a  letter  to  her,  but  I  don't  remember  nVr  telling  me  that 


e  was  sending  it.   So  the  only  other  perspmthat  would  have 


s^e  ' 


known  would  have  been  Deooran. 
Q    Okay . 
Then  in  the  aucond  paiagiaph  Ms.  Lewis  write^  Donna  also 
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noted  that  Ms .  J*est6rook  advls5tt-iver  that  USA  Casey  had  stated 
that  8he><6uld  "deal"  with  the  other  r^errals  as  well.   Do 
you  tuKre  a  recollection  of  saying  anything^imllar  to  that  in 


itance,  if. 


wore 


do 


re< 


those  exact 
remember  telling  her  that,  y^ 
And  when  you  say  you  can  remember ^elli'ng  her  that, 
^ou  mean  in  substance,  or  can  you  remember  your\  exact 
I? 

A    In  substance. 

Q         I  am  going  to  show  you  one  page.   It  is,  I  for  the 
:ord,  006788.   Do  you  recognize  the  handwriti/jg  pn  that 
pag\^? 

\A    No,  I  don't. 

Q\   For  the  record,  this  is  a  phojtdcopy  of\what  appears 
to  be">  ^ge  of  handwritten  notes  |€hat  came  from  some  sort  of 
a  spiral  notebook.   If  you  notice  towards  the  bottom, 
Ms.  Henneman,  there  is  the  date  11/2  and  to  the  right  of  that 
the  name  Gerald  McDowell.   Do  you  know  Mr.  McDowell? 

A    No,  not  personally.   I  have  heard  his  name  before. 
Q    Okay. 

The  name  that  you  have  heard  is,  to  yquf  understanding, 
employee  of  the  Department  of  Justice? 


A    Yes: 

Q    Okay. 

unaemaatn  the  name  there  appears  (202)  514-^023.   514  is 
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the  prefix  for^ 

A    y^BS 

Now,  underneath  that 
RT<y^  and  if  ^^i^-'Tobk  at  the 
l/nea  tovMrd  the  left.   In  the  fourth 
De,  "TOld  him  of  Henneman  contacts 
'  see  /^hat? 

A    Yes. 

Q    Having  seen  that,  does  that 


rec 


ight? 

say,  okay,  RE 
e  of  dashed 
down  \t  appears  to 
s . "  Do  you 


9ur 
rollection  that  in  early  November  of  1992  som^bo^y  was 
ting  you  about  your  communications  with  Jean  Lewis? 
A    No. 

\Q    If  you  look  two  down  there  is  another  aash,  and  it 
appteart  to  say  —  and  I  am  not  attribut;^  this  to  you  --  "We 
will  ^t\RTC  referrals  to  HennemarfT 
Do  you  see  that? 
A    Yes. 
Q    Can  you  recall  any  conversation  with  anyone  outside 

the  Executive  — 

Mr.  Flshman.   Could  you  read  that  again? 

Mr.  Clark.  You  want  me  to  read  it? 

Mr.  Flshman.   Yes.   I  wasn't  paying  atjt^tion. 

BY  MR.  CLARK: 

Q  We  will   get  RTC  referrals   too   —  T-O-d  —  to 

leman . 
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Mr.  Flahman^ — r  am  not  ffote^hether  it  is  "from"  or  "to." 
you  are  reading  it  accubaijely.   That  is  the 


CiasJS^r-'TlneT 

XL:.  I  am  also  not  sure  wh^her  i^  is  "he"  or 
am  not  quarreling  with  the  good  fa^th  o^  the 
,  I  am  just  honestly  not  sure. 
Clarlt.   Okay. 

B  saying  I  am  not  attributing  this  to  t^e  vjritness , 
Fishman.   I  understand  that. 
BY  MR.  CLARK: 

My  question,  Ms.  Henneman:   Did  anyohe  Outside  the 
Itive  Office  for  U.S.  Attorneys  in  or  a^ut  November  of 
199"^  ^eak   to  you  about  obtaining  eithep^he  sumijiaries  of  the 
RTC  rhfeh^cila   or  the  entire  RTC  r^^rrals? 

A    No,  but  can  I  —  I  gave  them  to  Louis  DeFalaise  —  I 
am  not  sure  when  that  was  —  to  comply  with  whatever  request 
it  was  to  turn  over  all  documents.   But  that  is  the  only 
person  that  I  ever  turned  any  documents  over  to. 

Q    When  you  provided  the  documents  to  Mr.  DeFalaise, 
you  have  spoken  earlier  about  how  you  had  aXfile  regarding 
this.   Did  you  turn  over  the  whole  file,  or]  o^d  you  go  through 
it  and  pick  out  certain  Uocumtinm? 

A    No.   I  turned  over  everything  we  had;  \nade  copies 
Luiiind  over  everything  wo  hadi 
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Q    Okay. 

Was  fetie  chronology  provided  at  "^ha  same  time,  or  was  It 
handejr  over  separately,  if  you  remember? 

A    I  r^meniBer  there  biXttq^-two  request^.   I  believe  the 
rst  X.i.m4   it  was  for  just  documents,  and  the  Second  time  I 
beliey4  that  —  I  believe  they  wanted  a  chronoloW.   I  could 
be  Wrong,  but  I  remember  —  I  mean  throughout\ the\ time  we  have 
b«0n  receiving  — 

Mr.  Fishman.  I  am  going  to  stop  for  one  sbcokid,  because 
eun  not  sure  at  this  point.  Given  the  fact  that  phe  witness 
^esn't  remember  exactly  what  the  timing  is,  I /am /sort  of 

uctant  to  explore  a  request  made  by  variou/  ot^er 
ve^tigative  bodies . 

Clark.   I  understand  counsel ' s^oncem . 
CLARK: 
Q    I  believe  your  testimony  —  and  correct  me  if  I  am 
wrong  —  that  some  period  of  time  after  these  events  but  not 
in  conjunction  with  any  investigation  by  special  counsel  or 
independent  counsel  that  Mr.  DeFalaise  had  made  a  request  for 
the  chronology? 
A    Yes 

Q    Now,  you  are  handing  over  the  doduikents  to 
Mr7~Peralal3e. — Wds  it  in  comiwctloii  wlth^hat^  the  creation 
of  that  chronology? 

-h 1  den't  undogatand  the  quootion. — Has-%i^at  in 


1481 


92 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


connection  witt 

Q  /Wien  you  handed  over  these  documents  that  you  had  in 
the  ^Jfele  to  Mr.  DeFalaise,  that  is  what  you^did,  right? 
A    I  up«t0fstand  it. 
Lth  the/documents? 


chronology  in  connection 


Old  you  hand  over  documents  to  hin^  in  i^onnection 
wit^  giving  hint  the  chronology? 

A    Yes. 

Q    Okay. 

Do  you  remember  what  you  did  first? 

A    The  documents  or  the  chronology;  is  ^ha^  what  you 
asking? 

Q    Yes. 

I  believe  that  we  give  him  tha^documen^s  first  and 
then  Xe  Xame  back  and  asked  us  fo^a  chronoloc 

Q    Okay. 

Now,  before  you  said  something  like  they  were  asking,  and 
sometimes  you  say  he,  sometimes  you  say  they.   Here  you  using 
"they"  because  you  are  referring  to  anybody  in  particular? 

A    I    believe  it  came  from  the  Hill,  the  request  came 
^from  the  Hill,  and  Lou  was  asked  to  get  thy\documents . 

Q    I  am  going  to  show  you  a  single-pja^  document.   It 

is  TTBTTEZ It  is  a  letter  dated  De<;emB6Jr2 ,  1593.   From  Paula 

Casey  to  the  Honorable  Susan  Weber  Wright.   Hav^you  ever  seen 
tjwL  iJ^forB,  Ma.  Hunuemdit? 
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1  DCMW  QUINTERO^ 

2  Q  /NOW,  In  that  letter.  If  I  cahstry  to  summarize  it, 

3  Ms.  C^sey  is  notifying  the  judge  of  the  fah^  of  her  recusal, 

4  an(^  she  refe^s^'lToa  specific  sectioA^of  the  U\S.  Attorneys 

5  t^nual  t^t  the  notification  is  being  m^)i^  purs\^ant  to;  is 

6  /that  fair? 

7  /    /a    Yes. 

8  /   Q    Okay. 

9  [   Do  you  have  any  recollection  of  communicating!  with 

10  I  Ms|.  Casey  that  she  ought  to  do  this? 

11  \   \   A    No. 

12  \   \  Q    Do  you  know  if  anyone  within  the  Exe'cutive  Office 

13  for  If. S.  Attorneys  had  any  communication  wi;th  Ms/  Casey 

14  telling  her  that  she  should  do  this? 

15  \,\  ^° ' 

16  Q    Was  there  some  sort  of  checklist  that  your  office 

17  maintained,  to  your  knowledge,  in  recusal  situations  of  the 

18  various  notifications  that  had  to  be  made  and  the  various 

19  forms  that  had  to  be  filled  out? 

20  A    Not  a  written  checklist,  no. 

21  1     Q    Okay. 

22  \    So,  for  instance,  months  later  you  woutLd'ft't  be  able  to  go 

23  back  and  find  out  whether  the  Chief  of  the  Genial  Litigation 

24  and  Legal  Advice  Section  had  been  advised  of  a  ir^cusal? 

25  /^ — X    We  Cbuia  find  out  By  going  to  the  file  and  pulling 


1484 


95 


1 
2 
3 
4 

5 
6 

7 
8 

9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


should  ha\ 


Les  of  any  letters  that 


your  control  mec?»a43™'  y°"  X®P^  copies  of 
,  you  didn't  have  like^^singlV  sununary 
that  somebody  could  Just  look  at  ^ry  quickly? 


As  far  as  you  know,  everybody  was  very  good  about  keeping 
cdpies  of  their  documents? 

A    Yes. 

I  am  going  to  show  you  now  a  group  o^f  diicuments  and 
l\am\going  to  have  to  read  the  Bates  number^  because  these  are 
notVco'naecutively  numbered,  so  if  you  v*iral  bear  \iith   me,  and  I 
have  Copies  of  them:   006594,  006^95.  006597.  0065J8.  006617, 
006634,  006635,  006636,  006637,  006638,  006640.   Have  you  had 
a  chance  to  look  through  those? 

A    Yes. 

Q    Now,  many  of  the  pages  that  I  have  handed  you  are 
photocopies  of  some  of  the,  maybe  all  of  the  E-mails  that  Jean 
Lewis'  wrote  that  we  have  already  discussei^X  Would  you  agree? 

A    Yea, 


~Q    But  also  included  in  here  is,  for  instance,  006597. 
and  006598  on  6597.   At  the  top,  there  is  a  heading  statement 
'the  Honorable  James  A.  Leadh,  index  of  supporting  documents 
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Madison  Guaranty-Savings  and  T3a»v.^ March  24,  1994,  and  then 
there  Is^^llst  of  documents.   Do  you^^e  that? 
Yes. 
Q    Mv;qtfistion,  Ms.  Hennern&iv^^s  do  yo\i  recall  In  or 
around  the  end  of  March  of  1994,  posslbTK  Aprll\  anyone 
/showl^ig  you  these  documents,  anyone  from  th^ Dep^jrtment  of 
/  Just^ice  showing  you  these  documents  and  asking  yot^  to  comment 
I  on/them? 

Mr.  Fishman.   Could  we  go  off  the  record  a  second? 
[Discussion  off  the  record.] 
Mr.  Clark.   Can  we  go  back  on? 
Mr.  Fishman.   Yes. 

.1  appreciate  your  conversation,  Mr.  Cliirk.  /I  have  had  an 
opplortimity  to  determine  the  circumstarjc^  underV  which  the 
witne»9  discussed  these  documents [and  I  have  no  oblection  to 
your  asking  any  questions  about  them  at  this  point. 
Mr.  Clark.   Thanks. 

BY  MR.  CLARK: 
Q    Ms.  Henneman,  do  you  recall  the  question,  then,  I 
posed  to  you? 

A    Could  you  please  repeat  it? 

Mr.  Clark.   Can  the  reporter  read  it  bfettfk? 


[The  reporter  read  back  as  requested 7] 

The  Witness.   No,  I  was  given  the  documents\  but  I  wasn't 
ced  to  comment'  " 
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Q  y^kay. 

^o  provided  the  documents  to  you? 


Westbrook  had 


I  beireve  she  got  them 


or  after  I 


you  give  me  a  sequence  inXconnection  with 
'production  of  the  chronology  and  the  turn<pver\of  the  file 
Ir.  OeFalaise  and  these  documents? 
Oo  you  understand  my  question? 
A    Were  these  documents  given  to  me  befc 
led  the  documents  over  to  Mr.  DeFalaJ 
Q    That  is  correct. 
remember, 
recall  if  Ms.  Westbro^ 
withdk^wh,.   What  did  Ms .  Westbroo|c  say  to  y°"  when]  she  gave 
you  these  documents? 

A    She  Just  told  me  that  they  were  Jean  Lewis' 
renditions  of  our  conversations  and  asked  me  to  look  at  —  I 
mean,  she  gave  them  to  me  to  look  at. 

Q    You  had  already  provided  the  chronology,  correct,  so 
|these  were  not  given  to  you  to  help  you  t»^  assemble  the 
chronology;  is  that  right? 


"a    I  did  not  use  these  to  assemble  the  «:hronology,  no. 
Q    Did  you  take  the  opportunity  to  read  through  the 
^uments  when  you  receivea  them  irom  ms.  westbrook? 
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had  the  opportunity 


hihg  that  Jean 


Yeah. 

■  or  was  there  anybody  else 
:hin  the  Executive  Office  that  you  discussed/th^se  with? 
A    Just  Ms.  Westbrook. 

,Q    To  your  knowledge,  was  Ms.  Westbj^dok  cyfanununicating 
you'^  conversations  about  these  documenji^  with  anVone  in  the 
Offic\^o"lE>  the  Deputy  Attorney  General  at  abo"<-  thah  time? 
A    Was  she? 
Q    To  your  knowledge? 
A    No,  not  to  my  knowledge. 

Q    To  your  knowledge,  was  she  communicating  with  John 
Keeney  at  about  that  time  about  your  comments  on  these 
Idocuments? 

A    Not  to  my  knowledge. 


Q    To  your  knowledge,  was  she  communicai^ing  with  Gerald 
McDowell  on  that  same  subject? 
5    Not  to  my  Knowj.eage. 
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Q    How  aborrCuonald 
A  y^^X.   to  my  knowledge. 

Q[        To  your  knowledge,  was  she  conunuh^cating  with  anyone 
from  the  Whit^ 
Scufflent! 


5use  staff  abou 


r  commentX  on  these 


Not  to  my  knowledge. 

Q    Were  you  subject  to  any  sort  of  dis^plinary  action 
in /or  about  April  or  March  of  1994,  as  a  result\  of | these 
coinmunications  ? 

A     No. 

Mr.  Flshman.   Mr.  Clark,  before  you  put  tl\te  documents 
iwaV,  because  they  were  produced  out  of  —  I  :yust/don't  know 
tne  answer  to  this,  were  these  doctiments,  it^say^,  statement 
of  \he\Honorable  James  A.  Leach,  were  tp^e   documents  you  just 
questl^n^  her  about  made  a  part  <f7  the  House,  the] 
Congressional  Record  by  Chairman  Leach? 

Mr.  Clark.   That  is  my  understanding.   If  you  look  at 
006597  and  98,  for  example,  someone  has  highlighted  Donna 
Henneman's  name  next  to  particular  numbered  documents. 

Mr.  Fishman.   Okay.   I  see  that. 

I  am  just  questioning  whether  these 

Mr.    Clark.      And,    for  instance,    the  numb^s   that  appear  in 
circles  on  the  copies  ot   the  E-fflflils  them^elve^,    it  is  my 
understanding  that  those  circled  numbers  correspond  to  the 
jers  that  eura  on  Uib  IiiUba. 
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1  Mr.  Fishman-r — Tt  woulcfappe*;^  to  be  so.   I  am  just  asking 

2  for  claiM^cation  whether  they  were  matte  a  part  of  the  —  I 

3  meaiiy^omehow  made  part  of  the  Congression^  Record  on  the 

4  day^~ 

5  /    Mr.^lark.   Yes,  that  is  my  unders^a^ding.\  Yes,  they 

6  /Were  4^  the  public  domain,  yes. 

7  /    /Mr.  Fishman.   I  was  just  curious. 

8  1/  BY  MR.  CLARK: 

9  I   Q    Ms.  Henneman,  the  copies  that  you  saw! as  I  opposed  to 

10  1  th|e  copies  that  I  have,  did  they  have  your  name] highlighted, 

11  \do\you  recall? 

12  \  \  *    No.   I  think  I  did  it. 

13  \  \q    You  think  that  you  did? 

14  \  A\   Yeah,  because  I  think  Debora^p^sked  meVto  highlight 

15  whereNnyNneune  was,  so  that  is  whatfl  did  because  soe  wanted  to 

16  read,  she  read  it  also.   I  think  hers  is  highlighted  also. 

17  Maybe  not. 

18  Q    In  a  couple  of  instances,  for  instance,  if  you  look 

19  at  006617,  it  is  hard  to  read,  but  I  do  believe  that  — 

20  A    That  is  Deb  Westbrook.   I  think  she  asked  me  to 

21  highlight  where  both  of  ours  were. 

22  V    Q    Showing  you  now  006584  and  85,  do) y^u  recognize  that 

23  two-page  document? 

24  A    Yes,  I  do. 

25  y/^ — Q Afld  that  13  the  chronology  that  we  hAwa'  spoken  some 


1490 


101 


1 

2 

3 
4 

5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


to  be  as 


hronology  as  best 


Q    And  so,  for  Instance,  some  things 
id  some  just  have  month  and  year  because  yc 
nember  the  particular  days? 
A    Correct . 
^Q   .  Okay. 

^w,  you  look  towards  the  middle  pf6584, 
6-23-^ 

Yes. 


ecific  days 
n't  really 


an  entry 


Spoke  with  Doug  Frazier? 

Yes. 

Now,  immediately  above  that  there  is  an  entry  that 
has  no  date  next  to  it,  spoke  with  Jean  Lewis  on  several 
loccasions  between  May  and  September,  and  ttien  above  that  there 
Ls  an  entry  for  3-19-93,  what  I  am  not  seeina  here  is  any 


entry  indicating  that  on  June  8th  the  memo  was\sent  back  to 
Doug  Frazier.   Do  you  see  that  entry  anywhere? 
"S No: 
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ave  a  recolTetfei^  of  as  you  were  preparing 
deciding  not  to  Include  that? 


recall  dlscu3sina-<t  with  Ms\  Westbrook? 


When  you  were  preparing  this  did  ypu  ri^fer  to  the 
that  you  had? 

there  a  copy  of  Hr.  —  the  me'pio  |to 
izler? 
A    Yes. 

Q    And,  In  fact,  that  would  be  the  onl^  waV  that  you 
wi^ull^  have-  gotten  the  date  for  June  23rd;  ^n't  /that  correct? 
Yes. 

To  your  knowledge,  the  fentry  f"v  Jun"  ^*'*^   was  never 
Included  in  this? 
A    Correct . 
Q    Okay . 

It  never  was  as  far  as  you  know? 
A    No. 
Q    Okay . 
A    I  prepared  this. 


Q    Okay. 

Is  there  a  reason  why  you  didn't  put  a  dat^on  this? 
~X    No,  no  reason. 
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Q    Wer^--5ftJu  given  any  Trrs^cjictions  as  to  the  format  or 
the  mean^of  Identifying  this? 

No.   They  Just  wanted,  Lou  askedXfor  a  chronology 


anq  a  list  ot^^ll   the  documents  tTtz^we  had. 

Q  y^  Okay, 
id  this  was  not  a  form  or  type  of  document \that  you 
regularly  prepared,  correct? 

A    No. 

Q    For  instance,  it  wasn't  like  the  urgeht  Reports  that 
w^  have  seen  before  where  you  have  a  specific  fprmjat? 

A    Correct.   I  just  did  this  myself, 

Q    Did  it  occur  to  you  at  the  time  tha^  sotnebody 
Iboklng  at  it  would  not  have  an  idea  who  p^pare/:!  it  or  when 
it  \^as\prepared? 

No,  it  didn't. 

Q    Now,  a  couple  of  these  entries  it  doesn't  indicate 
between  you  and  Ms.  Westbrook  who  took  the  action,  now  on  the 
first  page,  6-5-84  spoke  with  Jean  Lewis  on  several 
occasions .   That  refers  solely  to  you? 

A    Yes. 

Q    To  your  knowledge,  Ms.  Westbrook\i\ever  spoke 
lirectly  to  Ms.  Lewis? 


A    To  my  knowledge,  yes. 

Q    Okay. 

Did  you  and  Ms.  westorooK  ever  aisCUSS  whether  she  should 
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firmatively  that 


u  again? 


a,  that 


next  entzy,  10-93,  spoke  with  USA  Paula 
alleged  problems  Jean  Lewis  /was  having 
then  there  is  some  mo^  there.   Is  that 


Westbrook? 


Q    I  am  going  to  show  you  three  pages,  each  of  which  is 
a  single  page  of  handwritten  notes,  and  they  are  Bate  stamped 
No.  006586,  006587  and  006588,  and  I  am  not  saying  that  they 
are  all  from  the  same  source.   I  don't  know  that.   So  just 
look  at  them  and  then  I  want  you  to  tell  me  if  you  recognize 
|the  handwriting  on  any  of  them? 

A    Tes,  I  do. 


Q    Okay . 

Can  you  tell  me  which  page  or  pages  you  recognize  the 
fhdwriting  on?  ^ 
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A  All^thtfee  of   them. 

Q    /^kay. 

>o  6586,  is  there  one  handwriting  or  fh^re  than  one? 

A    Onp-r-'it  is  mine. 

Q  X   Okay. 

fan  you  just  read  for  me  everything  that  yoii  see  on  what 
app/^ars  to  be  a  Post  It,  a  photocopy  of  a  Post^  It( 

A    Exec  Sec,  McDougal,  Fraud  Section,  J^an  Lewis, 
February  '93,  a  telephone  number,  Eastern  District  of 
^kansaa,  Lee  Ausen,  and  another  telephone  number. 

Q    Okay . 

And  each  of  the  telephone  numbers  has  th^  seune  area  code 
8t6' 

A\   Yea. 
Okay. 

To  your  understanding,  that  is  Arkansas? 

A    No,  I  believe  that  Jean  Lewis  was  out  of  Kansas 
City. 

Q    Kansas  City? 

A    Yes,  Missouri. 

Q    Exec  Sec,  what  does  that  refer  t^\  that  is  a  little 
»it  of  shorthand? 


A    Executive  Secretary. 
Q    McDougal,  what  does  that  refer  to? 
-^    I  believe  that  was  who  the  referral  was'  about,  the 
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original   ref 
Q 


one  cf   the  naittefi   in   the   original   referral. 


Okay. 


does  it  look  like  M-C-D-0-O-G-L-f 


,  do  you  know  what  this  Poafixlt  wa^  attached  to? 
file.   I  don't  think  it  was  attach^  to  a 
specific  document. 

Q    0066587,  which  appears  to  be  another  ^os^  It? 

A    That  is  mine. 

Q    That  is  your  printing? 

A    Yes,  everything  there  is  my  handwritj/ng. 

Q    Okay. 

:an  you  read  into  the  record  everythip^  tha^  you  wrote  on 
thi^  P6st  It. 

A\  "^Crira,  Keeney,  February  193.  ""  -trtinn   t-hrough  Doug 
to  AGX  93021101532,  USAO  should  handle  to  Doug  March  19th, 
Alberta. 

Q    What  is  the  reference  to  Alberta? 

A    It  may  have  been  who  I  spoke  to  in  Exec  Sec,  I  am 
not  sure. 

Q    It  could  have  been  a  secretary? 

A    Yes. 


Q    And  the  entry  to  Doug  March  19th,  do  you  recall  what 
that  refers  to? 

A    I  took  this  information  or  this  note  when  I  was 
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talking  to  the^Jixtfcutive  SecreCcWFywhen  they  tracked  down  the 
correspopdlence  I  was  looking  for.   Thatswas  the  Executive 
Secre;tary  number,  the  one  that  starts  withNc,  and  she  was  just 
tel/ling  me  wJjafshe  had  on  her^Ex&cu^ve  Secretary  screen  as 
t^  where/the  action  was.   They  went  to  Ci:Niminal\Division, 
/iCeeney',  no  action,  through  Doug,  and  that  i9yall\the 
infcnnnation  that  she  had  on  her  computer. 

/  Q    And  you  don't  know  the  date  that  you  ^re^ared  this, 
do/  you? 

A    It  was  early  in  my  conversations  withljein,  because 
it\was  when  I  finally  tracked  it  down  that  it  v/as  /in  the 
riWinal  Division. 

Q    Okay . 

Db  you  know  what  the  phrase  "no  action"  wha^  that  relates 
to  orvhat  that  means? 

A    No.   Apparently  Criminal  was  taking  no  action  on 
it.   I  don't  know. 

Q    And  then  the  number  beginning  with  what  appears  to 
be  the  letter  X,  that  is  the  control  number  that  you  spoke 
about  before  for  docximents  that  go  through^the  Executive 
Secretary? 

A    Yes, 


Q    Okay . 

Now,  on  the  third  page  006588,  it  appears  tliat  there  are 
tyns   ditterent  types  Of  handwriting,   would  you  agree  with 


that? 
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le  handwriting  that  is  darker  and  on  t^p,  «\hose  is  that? 

A    Deborah  Westbrook's. 

Q    Okay. 

And  then  the  handwriting  underneath  that  abpe^rs  to  be 
Jejan  Lewis  and  then  some  additional  infoirmation^ 

A    Mine. 

Q    Okay . 

i^And.  do  you  know  the  circumstances  und^  whi/fch  you  created 
thi's 

No,  I  don't  know  why  De£orah  --  I  don't  know  who 
Deborah  was  talking  to  or  how  she  took  the  notes .   I  remember 
Just  taking  —  that  is  Jean  Lewis'  name  and  address. 

Q    Okay. 

You  didn't  keep,  for  example,  a  spiral  notebook  that 
Ms.  Westbrook  may  have  written  in? 

A    No.   Deborah  had  the  spiral  note^^ok. 

Q    Okay . 

Just  give  me  one  second,   please.      I^ust  V^eed  to   look  at 
a  couple  of  things. 

Ms.   Hennentaft,  we  talKed  gome  about  the  Limt!  'stamp  that 
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Ms.  Johnson  iu-^ytfur  office  hadT~--Mm*,  was  there  one  for  the 
ExecutlvjB^Of f ice  and  a  separate  one  foK^he  Office  of  Legal 
Counsel 7 

A    Ye><-'^'I  believe  each  sei^J^  in  thexExecutive  Office 
jtobably/has  their  own.   There  is  one  general,  jsne  for  all 
/incoming  mail  that  comes  in  to  the  Executiv^  Office  and  then 
each  section  has  their  own. 

Q    Okay. 

So,  for  example,  I  am  showing  you  005136,  jit  is  a  copy  of 
a  (letter  from  Ms.  Casey  to  Mr.  Heymann,  November  5/th,  and  what 
I  km  directing  your  attention  to  particularly  is  what  appears 
^0  pe  a  portion  of  a  time  stamp  towards  the  righty  side,  and  I 
kkowXit  is  incomplete.   My  question  is,  doee  it  look  similar 
to  \ny\  time  stamp  that  you  are  familia;j^ith  wittiin  the 
Execufc4.v6>  Office  for  U.S.  Attorne^? 

A    They  are  all  the  same.   They  just  have  different 
sayings . 

Q    Well,  for  example,  007039  has  a  time  stamp  from  your 
office,  and  it  has  up  top  EOUSA  received,  and  then  it  has  the 
time,  and  then  Office  of  Legal  Counsel  underneath? 

A    Yes, 

Q    That  one  it  appears  to  me  it  has  Itrte  information 


about  the  date  and  time  and  then  underneath  it\some  further 
information.   You  just  don't  know? 

"a    I  just  don't  know  who  that  is  from,  where  it  is 
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no 


from. 


Q     /tSkay. 

Lnally,    Just  a  couple  more 
Mr.    Fi3hm< 


To  assis 


letters  that 
means  that 
showing  the 


late  it. 


appear  afrthe   bottom  of  the  page, 
:hls  particular  copy  of  the  document  that 
witi^wss  from  McDowell's  file,  I  be 

Mr.  Clark.   That  is  what  I  fi 
BY  MR.  CLARK: 

Q         Ms.  Henneman,  during  the  time  that  you  were  dealing 
;h  Ms.  Lewis  — 

Mr.  Fishman.   Let  me,  for  clarification,  /Mr. / Sgro  points 
oJst  khat  the  date  time  stamp  on  005136  may  irot  be,  just  has 
the\woiKl  "Executive,"  it  may  be  the  Executive  Secretariat  time 
stamp^anov may  not  be  EOUSA  at  all /so  I  don't  want] you  misled 
by  the  witness'  answer.   It  may  not  be  an  Executive  Office  of 
Attorneys  date  time  stamp. 

Mr.  Clark.   I  understood  that  she  didn't  know  if  it  was. 

Mr.  Fishman.   Just  for  purposes  of  clarification,  we 
think  it  may  be  Exec  Sec. 

Mr.  Clark.   I  was  going  to  make  a  req^^st  afterwards  that 
)^ou  try  to  confirm  that  for  me. 

Mr.  Fishman.   Sure. 

The  Witness.   It  probably  is  because  it  was\ addressed  to 
-DTRT 
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1  BY  MF 

2  Q  yHs .    Henneman,  in  your  commurfi^atlons  with  M3 .  Lewis, 

3  they  were  fairly  cordial,  correct? 

4  /A    Yes^ 

5  /        Q    /^And  to  your  knowledge,    there  flayer  wa'^   a   time  when 

6  /Vou  ap^  Ms.    Lewis   had  any  argument  or  exchange  wl\ere  one  or 

7  /  the /other  made  accusations   against  the  other? 

8  /a  No. 

9  I       Q  OJcay 

10  I   And  so  you  are  aware  of  no  reason  why  Ms.  ^ewls  would 

11  \  harbor  you  any  ill  will? 

12  \   \  A     No 

13  \   \Q    Okay 

14  \  Iij  getting  ready  for  your  appearaiyM  here  tbday  — 

15  withdisaw 

16  Before  appearing  here  today  have  you  spoken  with  either 

17  Mr.  Moscato  or  Ms.  Westbrook  about  their  experience  testifying 

18  in  this  matter? 

19  A    No. 

20  Q    Okay. 

21  1  And  other  than  attorneys  representing\  Vhe  Department  of 

22  Justice,  have  you  spoken  with  any  attorneysj  from  the  White 

23  House  net ore  you  came  here  today  about  this  matter? 

24  A    No. 

25  ^ Q Hdb   diiybody    told  you  the  substance  of  what  other 
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CLARK: 
jnybody  tell  you  that  you  Should  kry  to  portray 
idivldual  in  a  particularly  good  lighter  li\  a 
light? 

Q  You  understand  what   I  mean  by  that? 

A  Yes. 

Q    When  on  or  about  September  23  of  1992f,  tfs.  Lewis  and 
spoke  about  the  new  referrals  and  Ms.  Lew^s  s^hid  she 
dXdn\t  have  a  decision  on  the  first  referr^,  did  that 
sur6^riS>e  you? 

No.  

Q    The  fact  that  three  months  had  elapsed  since  you  had 
gotten  a  decision  from  Frazier? 

A    Well,  I  knew  it  had  just  been  sent  back  to  Paula 
Casey  that  she  would  have  to  review  it,  so  I  didn't  think  that 
it  was  unusual  that  she  hadn't  had  it  yet.^ 

Q    Okay . 

Did  it  surprise  you  that  Ms.  Casey  —  ^'^X^'  y°"  ^^^  ^^ 


had  just  been  sent  back  to  Ms.  Casey,  I  take  it.  then  that  to 
your  understanding,  Ms.  Casey  was  unaware  that  ti^is  has  been 
Ptftiding  for  some  period  of  time? 
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A    I  doA-*-tr"thinl«  she  knev»~-Lt  was  pending  all  that 
time.  S^  wasn't  even  a  U.S.  Attorney^t^e  whole  time  so  she 
wouldrl^' t  have  known. 

Q    Di^,'^:^  surprise  you  that'^siie  didn' t\)cnow7 
A  /No. 

Did  you  think  to  yourself  anythin^alorio  the  lines 
of, /oh,  my  God,  I  thought  we  had  gotten  rid  of\thi\s  and  now 
th^a  woman  is  calling  my  — 

Mr.  Fishman.   I'm  going  to  object  to  your  :^nqiiiring  into 
th^  thought  processes  —  she's  here 
Lions  she  had. 

Clark.   Wait  a  minute.   ThJ 
to  the  Rules  of  Civil  Procedure, 
:  the  witness '  thought  process 
fishman.   I  understand  tf 
Mr.  Clark.   I  would  like  an  answer. 
You  can  make  an  objection,  your  objection  is  noted. 
Mr.  Fishman.   I  understand  that.   I  don't  believe  it's 
appropriate  to  subject  career  Justice  Department  employees  who 
are  not  supervisors  or  in  the  hierarchy  of^the  Department  to 
that  sort  of  inquiry.   It  has  been  the  sub^^t  of  criticism  by 
Chairman  Hatch  who  is  our  oversight  Chainnan  <sn  the  Judiciary 


ss  as  to 


conducted 
and  I ' m 


:hai: 


Committee  on  the  Senate  side,  I  can  understand  ^hat. 
Mr.  Clark.   Okay.   Your  objection  is  noted. 
If  you  want  to  pursue  this  point,  either  in  a  later 
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conversation  cufTTyou  want  to~~nteHU3rlalize  it,  that's  fine, 
Take  it  jafider  advisement.   At  this  polrtt  right  now  your 
objection  is  noted  and  I  would  like  an  answer. 

I  would  like  tR&--^uestion  \ead. 


Mr.  Fis] 

reporter  read  back  as  requeste^k.  ) 
Fishman.   I'm  not  going  to  instruccvthe Witness  not 
to  Answer  the  question  but  I  do  think  we  needNto  nave  further 
diiicussions  with  the  committee  staff  over  the  appropriate 
sqope  of  depositions  and  the  understandings  witn  w^ich  we  are 

BY  MR.  CLARK: 

You  can  answer  the  question. 
No. 
Clark.   I  have  nothing  furth5x^at  this  ^ime. 
arcia.   I  would  like  to  |  take  ^hniif  ^   ^   r.r   lo  minute 
break. 

[Recess . ] 

Ms.  Garcia.   Let's  go  back  on  the  record. 

BY  MS.  GARCIA: 
Q    Ms.  Henneman,  thanks  for  coming  here  today. 
I  appreciate  you  taking  the  time  to  aJ^swer  these 
lestions  thoughtfully. 


First  of  all,  I  would  like  to  know  whethefy  you  are  a 
public  servant,  a  career  public  servant? 
V    Yeir 
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Q    When^jforfwere  creaTnig--t^Te  chronology  that  Mr.  Clark 
referred  JB:6   earlier  today,  could  you  t^Ke  me  through  a  couple 
of  the^entrles  here? 

A    Sur$ 

Q   /On  February  9th  of  1993,  a  membswas  prepared.  It 
itates^  In  relevant  part,  memo  prepared  for^eputy  Attorney 
/Genial  on  USA  recusal. 

Is  that  a  memo  that  was  prepared  in  your  o'Cfi<te  and  then 
transmitted  to  the  Deputy  Attorney  General's  Offiice? 

A    Yes.   That  was  the  memo  to  the  Deputy  |on  I  the 
\ recusal . 

Q    At  that  point,  so  am  I  correct  in  sa^ind  that  on 
FdbniAry  9th  of  1993,  the  Deputy  Attorney  G^eraj/'s  Office 
fir^t  h4d  the  recusal  request  by  U.S.  Af^rney  B^nks? 
Yes. 

Q    Subsequent  to  that,  on  March  19,  1993,  the  recusal 
request  was  forwarded  to  the  Criminal  Division;  is  that 
correct? 

A    I  believe  it  was  forwarded  to  Criminal  before  "that 
by  the  Deputy  Attorney  General's  Office. 

Q    Okay . 

And  on  3-19-1993  the  decision  was  madelih  the  Criminal 
Division  as  to  whether  there  was  prosecutorial  Njierit  to  pursue 
the  referral;  is  that  correct? 
Tes; 
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ferral  at  tTrav^ime  went  to  the  Deputy 
fice  for  final  debarmination  on  the 
that  correct  chronologv  of  events? 
the  —  yeahT  ti^e  memo  w^t  to  Doug 
Criminal  Division  with  "bfaeir  conclusions, 
t  that  point,  was  it  in  the  position  of  the 
General  to  make  the  determination^  to  whether 
Mr/  Banks  had  basis  to  recuse  or  not  to  recusei 
A    Yes. 

From  March  1993  through  June  of  1993,1am/ I  correct 
recusal  request  sat  in  the  Deputy  Attorney  General's 
3r  determination? 

I  don't  know. 
Clark.   Are  you  asking  for  th^^itness '\knowledge? 
Sarcla.   Yes . 
The  Witness .   I  don't  know  where  it  sat. 

BY  MS.  GARCIA: 
Q    When  you  spoke  with  Mr.  Frazier  on  June  23,  1993, 
did  Mr.  Frazier  indicate  to  you  that  the  recusal  request  had 
been  decided  upon  and  forwarded  to  the  U.^  Attorney's  Office 
Ln  the  Eastern  District  of  Arkansas? 

A    They  had  sent  it  back  to  the  U.S.)  Attorney ' s  Office 


for  a  decision  on  whether  there  was  prosecutorial  merit  or 
not.  \ 

"q    Did  he  indicate  to  you  when  the  decision  on  the 
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recusal  quest  i^n--tTaa  been  made~~aTKt3ubsequent  to  that  when  the 
referral/hM  been  forwarded  to  the  U.SX^ttorney 's  Office? 
No,  not  specifically. 
Q    Durin^''this  time  frameTT^A^h  of  19^  —  let's  say 
JAnuary  of  1993  through  June  of  1993,  hai^your  office 
lubml^ed  many  recusal  requests  up  through  c^  the\  Deputy 
'Att9rney  General's  Office? 

A    Yes.   They  —  they  go  up  there  routiniply^  yes, 
do^'t  know  how  many. 

Q    Was  there  a  lag  in  time  as  to  the  Deputy /Attorney 
\Gei^eral's  determination  on  those  recusal  guestipns^ 
A    I'm  not  sure.   I  don't  handle  them. 

Who  would  be  the  best  to  tell  us  ^at? 
A\   Stephanie  Johnson,  or  we  cou^d-^ull  th^  log,  but  I 
don'tNcndy  if  the  log  would  contaijn  all  the  information  that 
you  need. 

Q    On  October  of  1993,  the  entry  in  the  chronology 
referring,  which  is  Bates  No.  006584,  a  statement  is  made,  the 
statement  is,  "USA  acknowledged  there  was  a  problem  with  RTC 
and  stated  that  in  the  past  the  RTC  refused  to  turn  over 
locuments  for  USAO  review."   Do  you  know  wft^  that  statement 
is  referring  to? 

^    Paula  Casey  had  advised  that  there  h^  been  problems 
in  the  past.   I  think  this  was  even  before  she  became  U.S. 
At>t:Orney,  th6i6   had  Been  friction  Between  the  U.S.  Attorney's 
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Offices  and  thefiire'^nat  tne 
one  instaiKfe  the  U.S.  —  the 
docum^ifts  to  the  U.S.  Attorney 

Q    Do  vpu-'ifnow  whether 
to  the  M^ison  Guaranty 

I  don't  think  so.   I  think 
' instances  where  there  had  been  some 
the  U.S.  Attorney's  Office  and  she  wanted  to 
shp  was  the  new  U.S.  Attorney. 

Q    Okay. 

I  am  going  to  hand  you  a  document 


ome  problems,  and  in 
1  to  turn  over 


lated  at  all 

giving  me 
een  RTC  and 
re>eolVe  it  since 


lave  reviewed  this  already  today  but  I  would 
r^reftd  the  final  paragraph  there, 

•.  Fishman.   For  the  record, 
of  Jekn  Lewis.  i 

Ms.  Garcia.   Correct,  it's  a  May  19  E-mail  from  Jean 
Lewis  to  Lee  Ausen  —  I'm  sorry.   It's  to  Richard  lorio  CCed 
to  Lee  Ausen. 

The  Witness .   Okay. 
BY  MS.  GARCIA: 

Q    The  statement  I'm  referring  to  i^\  in  quote,  "when  I 
i^xplained  that  it  was  a  referral  out  of  Madison  Guaranty 
forwarded  to  that  offict;  by  Chuck  Banks,  she  h^  immediate 
knowledge  stating,"  in  quotes,  "oh,  the  one  invoi^ving  the 
Prcgident  and  his  wi£e,"  out  of  quotoo. 
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Here 


¥ral  sensTtiv^  Issues  going  in  and  out  of 
Office  at  that  tlihe  that  you  had  become 


le  Executive 


to  dirj«<xt  to  form, 
in  U.S.  Attorney's  Offic^  Or 
Attorneys? 
Garcia.   I'm  sorry,  I  meant  the  Exec^tiv^  Office  for 
meys. 

BY  MS.  GARCIA: 
Q    Were  there  issues  that  came  in  front  pf   you  that 
of  a  sensitive  nature  causing  you  to  remerebez*  that  issue 
luse  of  the  sensitive  nature.   Were  there  ^  lo/t  of  those 
of  issues  before  you? 
^    Yes. 

Were  any  of  them  of  suc^T'sensitive  nature  that  —  I 
withdraw. 

Because  of  the  nature  of  those  issues,  did  you  have 
recollection  of  them  months  after  they  came  before  your  desk? 
A    Yes . 
Q    ThanJc  you. 

Here  is  document  JJ0469.   It's  anotheV\ E-mail  from  Jean 
l^ewis  to  Richard  lorio,  CCed  to  Lee  Ausen.  ]  the   date  is 
May~~26,  199 J. — 1  weulfl  liice  you  to  revievTthe  Viddle 
paragraph? 

-ft Okay. 
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Q    The  ^Jtateinent  I  wTTlHa^  referring  to  is  the  one  in 
quotes.  />^he  also  stated  that  she  wa^«sorowlng  increasingly 
frust;x^ated  with  the  situation  because  she  i^ad  seen  the 
infbrmation,  jHttfwthat  it  had  cSme^n  and  co»Hdn't  understand 
why  she  was  having  such  a  hard  time  trabking  wrtere  the 
/referT'al  and  exhibits  had  gone."   Unquote. 

A    Okay . 

Q    Why  were  you  frustrated  with  being  ui^ablle  to  find 
tt^e  referral  at  the  Department  of  Justice? 

A    Because  I  probably  made,  you  know,  5  or  JIO  --  5  to 
1C\  phone  calls  trying  to  track  it  down  and  I  was  getting 
\frt\strated  because  I  kept  getting  —  somebody/was  telling  me 


IS  here  and  here  and  different  places, ^o,  ybu  know, 

Erusti 


maJtvin^  so  many  phone  calls  you  start  g^txing  frustrated. 
Have  you  encountered  th£t  in  your  days  ait  the 
Department  of  —  those  types  of  events  in  your  days  at  the 
Department  of  Justice? 
A    Yes. 

Q  Did  you  ever  get  the  feeling  that  someone  was  trying 
to  hide  the  Criminal  referral  from  you  or  any  information  from 
jyou  — 

A    No. 

13 in  your  pursuit  of  this? 

A    No. 
-Q Ms .  Henneman , — I'm  going  to  show  you  a  group  of 
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documents  beglpjvirrlg^  with  Bates 
through  ^&5120 .      I  believe  you  have 
alreadV  today? 


ous  as  to  whether 
Lewis  transmitted 
lly  to  th 


tlvely  Bates 
e  documents 


That  I'm  aware  of 


Q    Did  Ms.  Lewis  ever  indicate  to  you  that  she  was 

snts. 


^go^ng  to  transmit  a  legal  review  of  these  docun^nt^s,  a  legal 

Lew  specifically  done  by  lawyers  within  th^  Kansas  City 
Oifiie  of  the  RTC? 


Well,  when  we  originally  talj^ea  about  ner  sending 
theseNlo^ments,  the  additional  referrals  she  wanted  to  send 
every  —  the  exhibits  and  everything  that  she  had,  and  that's 
when  I  talked  to  Deborah. 

She  said  we  don't  need  all  that  and  that  we  should  not  — 
she  should  not  send  us  all  of  those  documents,  we  didn't  need 
boxes  and  boxes  of  documents,  that  she  should  only  send  a  copy 
>f  the  cover  letter,  and  I  think  there  are\ajimmaries  of  all 
le  referrals  that  she  sent. 

"q    Do  you  recall  Ms.  Lewis  or  any  other ^ember  of  the 
RTC  ever  attempting  to  transmit  specifically  a  l^gal  review  of 
these  rtirt6  criminal  referrals? 
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Marcovlcl's  position  at  the  Department 


attorney  advii 


.>fithln  Legal  Counsel's 


unusual  for  Ms.  Westbrook^o  have  Instructed 
take  over  the  recusal  Issue Vor  Vhe 


A    No. 

Q    During  the  discussions  you  had  with  >js.  /Lewis  in 
Lch  she  Indicated  that  she  wanted  to  transmit  the  nine 
^minal  referrals  to  the  Executive  Office,  dUd  Vhe  ever 

pate  to  you  that  she  feared  someone  lny€he  l/.S.  Attorney's 
in  the  Eastern  District  of  Arkap^as  woulcl  hide  or  — 
would\hi^e  the  referrals  from  U-SfTAttomey  Paula Icasey? 
A    No. 

Ms.  Garcia.   I  believe  that's  all  the  questions  I  have 
for  today.   Subject  to  further  questions. 
BY  MR.  FISHMAN: 
Q    Let  me  just  pick  up  just  to  clarify  something  that 
Iboth  Mr.  Clark  and  Ms.  Garcia  asked  you,  which  is  about  Jean 
Lewis'  phone  calls;  okay? 

Mr.  Clark  askea  you,  i  oeiieve,  earlier  Whether  Jean 
Lewis  —  whether  you  had  received  similar  types \pf  phone  calls 
eontpiaiflts  from  othur  invBatigatuxs,  Lemembei:  'that 
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question? 

A   /Yes . 

You  said  you  had  not,  correct? 
A    Coi^ 

Q  /In  your  experience  at  the  Dep^n^tment  \3f  Justice,  is 
:here /^ort  of  a  chain  o£  command  through  wnl<:h  tr^^ose  sorts  of 
complaints  ordinarily  flow? 

A    This  —  this  is  actually  the  first  oris  that  I've 
sr  dealt  with  or  the  only  one  I've  ever  dealt  with,  you 
Icnjow,  a  complaint  from  an  investigator  that  they  w«re  having  a 
prbblera  with  the  U.S.  Attorney's  Office.   But,  Veaii,  I  would 


ihiV 


there  would  be  a  chain  of  command  if  an  ,agency  was 

/   / 
having  problems  with  the  U.S.  Attorney,  tha^ the /hierarchy  in 

thev offices  would  get  together  and  talk^Jrt  out. 

If  somebody  wanted  to  follow  up  something  at  EOUSA, 

ordinarily  the  request  would  come  in  at  the  top;  right? 

A    Right. 

Q    And  if  somebody  wanted  you  to  seek  something  out,  it 

would  come  from  the  Director  or  the  Legal  Counsel  herself? 

A    Yes. 

Q  You  were   just  trying  to   give  Ms.\i^ewis   the  best  help 

koxi  could? 

Y«b  . 

Q    You  tried  to  do  it  diligently,  I  expec"^? 

-A Of  course. 
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Q    Becavjae— STie  was  an3t:h«^ Federal  agent  or  is  there 
anythlng^jnore  to  it  than  that? 

No.   Because  she  was  another  Federal  employee.   You 
knjiW,  normally-ySu  think  the  agSrrfe-^  on  the^aame  side  as  the 

•  S.  Attofney's  Offices,  so  I  was  just  tidying  tp   help  her 
/out. 

Q    I  just  want  to  clarify  a  couple  of  ^hinbs  about  some 
of/ the  people  you  have  mentioned  in  your  testimony.   When 
you  —  let's  start  with  Mr.  Frazier's  career,  i|f  wje  can,  just 
tp  make  it  clear.   He  was  an  Assistant  U.S.  Attorney? 

A    Yes. 

Q    Do  you  know  where? 

A    Middle  District  of  Florida. 
Then  he  came  to  EOUSA? 

Yes,  as  the  head  of  Evaluating  and  Review  staff. 
Who  are  the  people  who  go  out  and  make  sure  that 
U.S.  Attorney's  —  periodically  make  sure  that  U.S.  Attorney's 
Offices  are  — 

A    Running  smoothly. 

Q    Then  he  became  an  Assistant  Director  of  EOUSA? 

A    I  believe  so.   Or  Deputy  Directo'j 

Q    And  that  was  back  in  the  early  ISJsds,  I  guess? 

-R reffT — When  Deborah  first  came  on  boaVd  he  was  Deputy 

Director. 

-g At  acme  point  when  George  Terwilliger  wks  Deputy 
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Attorney  Gener 
office? 

Yes 


the  Deputy's 


eft  from  the 


as  Acting 


remained 
»puty's/<5fflce? 
Yes. 
Q    And  he  also  has  serve 
Lted  States  Attorney  In  varic 
A    Yes. 

Where? 

Middle  District  of  Florida,  and  I  beJ/ie^e  it's 
He  was  the  Acting  U.S.  Attorney. 
And  now  he  is  back  in  Florida? 

Yes.   But  he  works  for  the  lEx»dutive   Office.   As  the 
^he  Evaluation  and  Reviewfstaf f . 
Operating  out  of? 
Florida. 

And  is  it  fair  to  say  that  in  your  experience  in  the 
Deputy  Attorney  General's  Office,  there  are  one  or  two  people 
whose  function  it  is  to  be  the  liaison  between  EOUSA  and  the 
Deputy? 

A    Yes, 

\Sorae  period  of 


time? 


And  Mr.  ftiiier  played  that  ro 


-Tes^ 
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Q    And  ibeirTffio  tooir~Sv«i^hat  role  when  Mr.  Frazier 
left  the/Si&puty '  s  Office? 

I  believe  it  was  Dave  Margolis. 
Q    And^-MtT'MargolJ 
A  /The  Associate  Deputy  AttorneyN^eneraJ 

^ord  Is  clear,  the 
Assc^ciate  Deputy  Attorney  General  is  the  top  "i^tafV  level  in 
the  Deputy's  Office? 


Correct . 


an  of  the 


nd  Mr.  Margolis  also  is  a  30-year  ve/tei 
sartment? 
A    Yes. 
Q    And  can  you  tell  us  something  abadt   Mr/.  DeFalaise? 

He  was  the  U.S.  Attorney  for,;kfie  Eastern  District  of 
KentuXlcyX  I  believe.   It's  eitherffastern  or  Westejrn.   And  — 
Q    In  the  late  '80s? 

A    Yes.   During  the  Republican  administration. 
Q    And  then? 

A    He  came  —  after  the  change  in  administration,  he 
came  on  board  as  Special  Counsel  to  the  Director  of  the 
lExecutive  Office. 
Q    Okay . 
Where  he  remains/ 
A    Yes. 
-Q rinally.  Just  give  us  a  sense  ef  whetheJr  this 
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1  consumed  —  thlg^-^ffiLlCuiar  "tsaue  with  Jean  Lewis,  and  so 

2  forth,  wh^e^er  it  consumed  mo'^tfe  or  1^*^  of  your  time  than 

3  other/projects? 

4  /A    Mort^-'-'13eIinitely~ 

5  /        Mr.  /f^ishman.      I  don't  have  anythirig^else, 

6  /  Thanks . 

7  /    /Mr.  Clark.   Hopefully,  v*ry  briefly. 

8  /    /  BY  MR.  CLARK: 

9  I    /   Q    You  were  just  asked  by  Mr.  Fishman  a^cutj  this  chain 

10  1  of  command  that  you  understand  there  is  in  the  beoartment  to 

11  \  deal  with  issues  that  arise  between  agencies  aQd  U.S. 

/   / 

12  \At^orney3 '  Offices.   In  1993,  when  you  were  havii)g  these 

13  dpmmjinications  with  Ms.  Lewis,  at  any  point/did  ^ou  request 

14  th^  ^me  other  section  within  the  Depa^^fment  oA   Justice  deal 

15  with\ier\so  you  could  be  relievedf 

16  A  "   No. 

17  Q    Did  it  —  did  it  occur  to  you  at  the  time  to  make 

18  such  a  request? 

19  A    No. 

20  Q    So  that  although  this  was  taking  a  substantial 

21  lamount  of  time,  it  did  not  become  so  burderteome  that  you 

22  registered  a  complaint  with  anyone  that  thisXwas  not  really 

23  yout  Job  and  somebody  else  should  really-€ake ^are  of  it? 

24  A     No. 

25  ^ Mr.  Clapk^ — That ' a  it  fog  ma ■ 
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concluded. ] 
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1  PROCEEDINGS 

2  Whereupon, 

3  GEORGE  A.  CARVER 

4  was  called  as  a  witness  and,  having  first  been  duly 

5  sworn,  was  examined  and  testified  as  follows: 

6  EXAMINATION 

7  BY  MR.  CHERTOFF: 

8  Q      Would  you  please  state  your  full  name  and 

9  spell  it. 

10  A      Full  name  is  George  Allen  Carver,  Jr. 

1 1  G-e-o-r-g-e,  A-1-l-e-n,  C-a-r,  v  as  in  Victor,  e-r, 

12  Jr. 
13 

14 
15 
16 

17  Q      Mr.  Carver,  let  me  just  make  you  aware  of 

18  the  ground  rules  in  the  deposition  before  we 

19  proceed.  As  you're  aware,  this  deposition  is  being 

20  conducted  pursuant  to  Senate  Resolution  120  which 

21  establishes  a  special  committee  of  the  Senate  to 

22  investigate  Whitewater  Development  Corporation  and 

1  other  related  matters. 

2  Pursuant  that  Senate  resolution,  among 

3  other  things,  the  Senate  is  examining  whether  the 

4  Department  of  Justice  has  improperly  handled  RTC 

5  criminal  referrals  relating  to  Madison  Guaranty 

6  Savings  &  Loan.    And  in  addition  to  that,  we  are 

7  examining  the  handling  of  certain  investigation  into 

8  Capital  Management  and  David  Hale,  which  began  as  a 

9  Small  Business  Administration  investigation  and  later 

10  was  moved  over  to  the  Department  of  Justice.   And 

1 1  these  issues  will  be  the  focus  of  the  deposition 

12  today. 

13  This  deposition  is  taken  in  advance  of  a 

14  public  hearing,  I  can't  tell  you  at  this  point 

15  whether  you  will  be  asked  to  testify  at  the  public 

16  hearing.   We  will  give  you  notice  if  your  testimony 

17  is  required. 

18  As  you're  doubtlessly  familiar  from  past 

19  experience,  the  way  we  proceed  here  is  I  ask  you 

20  questions,  which  you  are  obliged  to  answer  under 

21  oath.   If  you  don't  understand  a  question,  please  let 

22  me  know  and  I  will  rephrase  it. 
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1  Likewise,  if  you  want  a  break  to  consult 

2  with  Mr.  Fishman,  who  1  gather  is  representing  you 

3  here  for  purposes  of  this  deposition,  let  me  know  and 

4  we'll  go  off  the  record. 

5  A      One  clarification,  I  think  that  Paul  is 

6  representing  the  Department  of  Justice  here,  and  I  am 

7  perfectly  content  with  that. 

8  Q  If  you  want  to  consult  with  Paul  Fishman 
you  let  us  know,  we  will  go  off  the  record  and  you 
can  consult  with  him. 

The  stenographer  will  prepare  a  record  of 
the  questions  and  answers  which  will  be  treated  as 
committee  confidential  until  the  hearings  begin.   At 
that  point,  some  or  all  of  the  deposition  may  become 
public.    In  any  event,  I  anticipate  that  some  months 
down  the  line  the  deposition  in  its  entirety  will  be 
public. 

Before  the  hearings,  you  will  receive  a 
letter  from  the  committee  telling  you  that  you  can 
come  to  the  Senate,  with  Mr.  Fishman,  and  review  the 
transcript  of  your  deposition  in  order  to  make  any 
corrections.   But  I  should  advise  you  if  you  make 

corrections  of  a  substantive  nature  as  opposed 
technical  or  clerical  corrections,  those  changes 
themselves  can  be  the  subject  of  a  recall 
deposition. 

If  you,  in  fact,  are  called  to  testify  at  a 
public  hearing,  you  will  receive  a  copy  of  the 
deposition  four  days  in  advance  of  your  testimony, 
but  it's  limited  to  your  use.    It  is  not  something 
that  you  will  be  given  for  purposes  of  distributing 
to  others.   And,  in  fact,  it  will  be  a  condition  of 
your  receiving  the  deposition  that  you  agree  to  hold 
it  to  yourself  and  any  counsel  who  may  be 
representing  you. 

With  respect  to  the  issue  of  objections, 
any  objections  by  Mr.  Fishman  will  be  noted  for  the 
record.   Once  those  objection  are  noted,  go  ahead  and 
answer  the  question.   There  are  two  areas  in  which  an 
objection  may  result  in  an  instruction  to  you  not  to 
answer.   One  is  if  there  is  an  objection  on  the 
grounds  of  some  privilege;  the  second  is  if  there  is 
an  objection  on  the  grounds  that  we  are  exceeding  the 
scope  of  the  resolution.   Ultimately,  if  we  can't 
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1  work  such  an  objection  out,  if  one  is  raised,  we  take 

2  it  to  the  committee  chairman  who  has  the  final  say  on 

3  ruling  on  those  issues. 

4  Are  there  any  questions? 

5  A      None.    I  understand. 

6  Q      Mr.  Carver,  you  have  testified  before  the 

7  House  in  a  deposition;  correct? 

8  A      Before  some  staff  of  the  House  committee, 

9  that's  correct. 

10  Q      And  when  was  that? 

1 1  A      About  a  week  or  so  ago.    1  don't  remember 

12  the  date. 

13  Q      Have  you  had  an  opportunity  to  review  your 

14  transcript  of  that  deposition? 

15  A      I  have. 

16  Q      Now,  this  afternoon  you  came  in  and 

17  presented  us  with  a  number  of  documents.   I  am  going 

18  to  ask  that  they  be  marked  as  GAC  Exhibits  GAC  1,  2, 

19  3,  4,  5,  6,  7,  8,  and  9  for  identification. 

20  (GAC  Exhibits  1  through  9  identified.) 

21  MR.  CHERTOFF:    Just  for  the  record,  GAC  1 

22  is  an  one-page  resume.   GAC  2  is  a  document  of  nine 

1  pages  entitled  "Chronology  re:    Madison  Guaranty  S&L 

2  Association."   GAC  3  is  a  four-page  document  entitled 

3  "Referral  Number  C0004."   GAC  4  is  a  one-page 

4  document  entitled  "Charles  Banks  10/16/92  letter." 

5  GAC  5  is  a  one-page  document  entitled  "Charles 

6  Banks's  1/27/93  letter." 

7  GAC  6  is  a  one-page  document  entitled  "Doug 

8  Frazier's  February  18,  1993  memorandum."  GAC  7  is  a 

9  two-page  document  entitled  "Mark  MacDougall's  2/23/93 

10  memorandum."   GAC  8  is  a  one-page  document  marked 

1 1  memorandum  to  Frazier,  3/19/93.   And  GAC  9  is  a 

12  two-page  copy  of  a  Xerox  Wall  Street  Journal  article 

13  entitled  "Cover-up,"  dated  8/8/95. 

14  Now,  Mr.  Carver,  putting  aside  the 

15  newspaper  article,  which  is  self-explanatory,  would 

16  you  explain  to  us  what  GAC  1  through  GAC  8  are? 

17  A      GAC  1  is  a  short  summary  of  my  background 

18  which  I  prepared  in  anticipation  of  this  proceeding 

19  today,  as  a  result  of  having  been  asked  for  that  sort 

20  of  an  item  at  the  House  proceeding. 

21  Q      GAC  2  through  8  are  what? 

22  A      GAC  2  through  8  are  a  package.  3  through  8 
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1  are  attachments  to  2.   2  is  a  chronology  that  I 

2  prepared,  frankly,  for  me.   But  I  understood  and 

3  understand  if  I  am  going  to  use  it,  you  get  a  copy. 

4  But  in  any  event,  it  is  my  chronology  for 

5  my  use  and  for  my  refreshing,  and  it  contains 

6  information  which,  in  my  judgment  at  least,  is 

7  pertinent  to  the  matter  of  referral  C0004  and  the 

8  subsequent  referrals  that  were  made  later  from  the 

9  Resolution  Trust  Corporation.    So  these  are  pieces  of 

10  information  that  I've  selected  for  me. 

1 1  Q      When  did  you  prepare  GAC  2  through  8? 

12  A      They  have  been  prepared  over  a  period  of 

13  time,  actually,  because  as  I  go  through  these 

14  reviews,  and  continue  to  update  and  continue  to  find 

1 5  typos  and  things  like  that,  I  update  it.   This 

16  particular  document,  though,  was  worked  on  primarily 

17  Sunday  of  this  week.   And  then  it  was  completed  this 

18  morning,  early.   Various  parts  of  it. 

19  Q      When  did  you  begin  the  process  of  preparing 

20  the  document  that  now  exists  in  the  form  of  GAC  2 

21  through  8? 

22 A      In  one  sense,  a  substantial  amount  of  time 

1  before  in  connection  with  the  FBI  interview  that  was 

2  taken  of  me  during  the  independent  counsel's 

3  investigation.   And  I  continued  to  look  at  that 

4  through  the  grand  jury  appearance,  prior  to  the  grand 

5  jury  appearance,  and  I  have  continued  to  look  at  it 

6  in  the  course  of  getting  ready  for  the  various 

7  proceedings. 

8  So  the  last  time,  actually,  before  this 

9  that  I  worked  on  it  was  before  the  House  appearance 

10  and  I  wanted  something  I  could  refer  to. 

1 1  Q      The  initial  time  you  prepared  a  variation 

12  on  this  document  in  connection  with  an  upcoming 

13  independent  counsel  interview  was  approximately  when? 

14  A      The  approximate  date?  I  am  not  sure.   I 

15  have  to  go  back. 

16  Q      Could  you  give  as  you  month? 

17  A      Several  months  ago.   Early  this  year. 

18  Q      It  was  in  1995? 

19  A      Yes. 

20  Q      Is  it  fair  to  say  that  the  predecessors  of 

21  GAC  2  through  8  were  prepared  sometime  during  1995? 

22  A      That's  right. 


10 
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1  With  the  exception  of  3  through  8,  those 

2  summaries  of  the  documents,  I  just  did  those. 

3  Q      You  mean  recently? 

4  A      A  week  or  so  ago,  yes. 

5  Q      Just  to  be  clear  on  this,  GAC  3  through  8 

6  were  ~  first  prepared  in  some  form  or  another,  since 

7  the  summer  of  1995? 

8  A      That's  right. 

9  Q      And  GAC  2  was  first  prepared,  in  some  form 

10  or  another,  sometime  in  1995? 

1 1  A      Earlier  in  the  year,  that's  correct. 

12  Q      It's  based  largely  upon  your  review  of 

13  documents  that  have  been  produced? 

14  A      It's  based  primarily  on  the  collection  of 

15  the  fraud  section's  materials  that  I  had  assembled 

16  early  in  this  process  when  we  began  to  receive 

17  inquiries  from  Congress,  from  various  members  of 

18  Congress,  and  committees,  and  the  grand  jury.    I  — 

1 9  what  I  had  done  at  that  point  was  to  have  fraud 

20  section  materials  collected  and  located  in  a  central 

21  location  and  placed  under  the  custody  of  a  paralegal 

22  with  the  location  of  those  documents  made  a  matter  of 

12 

1  record  so  that,  if  necessary,  we  could  go  back  and 

2  determine  who  provided  the  documents  that  were  placed 

3  into  our  central  system. 

4  That  system  has  been  maintained,  that 

5  system  was  at  one  point  copied  for  the  public 

6  integrity  section  so  that  they  could  carry  out  their 

7  function.   Actually  the  original  set  was  given  to  the 

8  public  integrity  section  so  they  could  carry  out 

9  their  function  to  respond  to  the  Congressional 

10  committees  and  independent  counsel  because  that's 

1 1  their  function.   And  we  have  a  copy  set,  so  this 

12  comes  from  the  copy  set  and  I  go  back  and  review  that 

13  in  anticipation  of  these  kinds  of  proceedings. 

14  Q      Let  me  direct  your  attention,  Mr.  Carver, 

15  to  the  year  1993.    During  that  year,  what  was  your 

16  position  in  the  Department  of  Justice? 

17  A      Principal  deputy  chief  of  the  fraud  section 

18  in  the  criminal  division  of  the  department. 

19  Q      And  in  the  spring  of  that  year,  who  was 

20  your  supervisor? 

21  A      Spring  of  1993,  Jerry  McDowell. 

22  Q      Who  was  his  supervisor? 
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1  A      Primarily  Larry  Urgenson,  who  was  then 

2  Deputy  Assistant  Attorney  General.   He  was  acting 

3  Deputy  Assistant  Attorney  General,  that's  correct. 

4  Q      In  the  spring  of  1993,  who  was  the  acting 

5  Assistant  Attorney  General? 

6  A      John  C.  Keeney,  who  is  known  as  Jack 

7  Keeney. 

8  Q      And  was  he  the  operating  head  of  the 

9  criminal  division  during  the  spring  of  1993? 

10  A      That's  correct. 

1 1  Q      When  did  you  first  become  involved  in  any 

12  investigation  involving  Madison  Guaranty? 

13  A      Never. 

14  Q      When  did  you  first  see  a  piece  of  paper 

15  that  involved  Madison  Guaranty  Savings  &  Loan? 

16  A      I  believe  that  1  saw  ~  and  1  say 

17  "believe,"  based  on  the  material  that  we  have 

18  here  ~  that  that  would  have  been  in  October  of 

19  1992. 

20  Q      And  what  did  you  see  in  October  of  1992? 

21  A      Again,  I  believe  that  what  1  would  have 

22  seen,  and  1  don't  know  that  1  saw  this  or  not  at  the 


14 


1  time  that  it  came  in  in  that  period  of  time,  1  don't 

2  know  that.   But,  I'm  ~  in  my  own  mind  I  am  confident 

3  John  art  bury  who  is  a  deputy  section  chief  who  then 

4  reported  to  me  or  Audrey  Ward  would  have  mentioned 

5  that.    1  don't  know  whether  they  did  or  not. 

6  So,  at  the  time  when  it  came  into  the  fraud 

7  section,  and  then  was  assigned  to  John  art  bury  as  an 

8  FYI,  I  believe  1  would  have  seen  it.    I  don't  know 

9  about  it. 

10  Q      Do  you  know  why  ~  when  you  say  it  came 

1 1  into  the  fraud  section,  you  are  referring  to  a 

12  criminal  referral  from  the  RTC  that  has  the  number 

13  C0004? 

14  A      The  way  that  it  occurred,  based  on  my 

15  understanding  of  it,  and  I  am  absolutely  positive  of 

16  this  based  on  my  understanding  of  this  system,  is 

17  that  the  criminal  referral  was  made  to  the  United 

18  States  Attorney's  Office  in  Little  Rock,  Arkansas. 

19  And  that  at  the  same  time,  the  referral  was  provided 

20  to  the  Little  Rock  division  of  the  Federal  Bureau  of 

21  Investigation  for  review. 

22  When  they  received  the  referral,  they 
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1  evaluated  it  locally  and  then  they  had  communication, 

2  both  the  Bureau  and  the  United  States  Attorney,  with 

3  both  FBI  headquarters  and  with  the  Executive  Office 

4  for  the  United  States  Attorneys,  initially. 

5  Q      Now,  how  did  that  get  to  the  fraud  section? 

6  A      From  looking  at  Carver  2,  you  will  notice 

7  on  there  a  routing  indicator  that  shows  how  it  got 

8  there. 
Jack  Keeney  ~  and  I  am  positive  of  this 

from  the  documents  ~  sent  it  to  the  fraud  section 
with  a  notation  on  it,  based  on  looking  at  the  notes, 
communications  that  he  had  to  have  had  with  Larry 
Potts  of  the  FBI,  or  that  Bob  Mueller  had  to  have  had 
with  the  FBI. 

Bob  Mueller  at  that  time  was  the  Assistant 
Attorney  General,  criminal  division  in  discussing 
whether  to  do  anything  about  that  referral.   And  they 
had  received  notification  of  the  referral  from 
Charles  Banks,  who  was  the  United  States  Attorney,  in 
the  form  of  a  letter  that  Banks  sent  to  the 
department,  and  the  FBI  had  received  notification  of 
it  as  a  result  of  a  telecommunication  to  their 


1  headquarters.  Both  of  a  mind  apparently  that,  at 

2  that  juncture  at  least,  they  weren't  inclined  to  do 

3  anything  because  of  the  upcoming  Presidential 

4  election  and  setting  out  their  analyses  of  the 

5  referral. 

6  The  package  then  was  sent  either  by 

7  Mueller,  by  Keeney,  to  the  fraud  section  to  the 

8  attention  of  McDowell.   And  the  records  —  the 
correspondence  tracking  records  of  the  section  show 
that  Audrey  Ward  is  a  chief  paralegal,  assigned  it  to 
John  art  bury,  1  believe,  from  these  records. 

And  it  had  an  FYI  on  it,  in  other  words, 
for  your  information  and  a  notation  on  it,  that 
nothing  needed  to  be  done  at  this  point. 

Q      Is  it  customary  to  have  the  fraud  section 
receive  an  FYI  on  a  case  that's  pending  or  has  been 
presented  to  a  U.S.  Attorney's  office? 

A      I  don't  think  there  is  a  custom  that  you 
could  describe,  because  I  think  that  many  things  are 
ad  hoc  within  the  criminal  division  as  they  are  in 
the  U.S.  Attorney's  Office.   So  to  put  it  another 
way,  it  wouldn't  be  surprising,  unusual  or  anything 
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1  else  of  that  nature  since  the  fraud  section  would  be 

2  the  one  that  would  have  some  interest  in  that  sort  of 

3  thing  and  should  be  the  section  that  would  know 

4  something  about  it,  that  at  least  it  is  around. 

5  So  I  would  think  that  somebody  up  the  chain 

6  of  command  within  the  organization  would  send  that 

7  down  to  alert  the  section  at  least  that  it  exists  and 

8  someone  would  know  about  it. 

9  Q      Did  there  come  a  point  in  time  that  you 

10  received  any  assignment  or  took  upon  yourself  any 

1 1  assignment  in  connection  with  Madison  Guaranty 

12  Savings  &  Loan? 

1 3  A      There  was,  and  again  the  chronology  is  set 

14  out  in  the  CAR  2. 

15  Q      You  say  CAR  2,  you  mean  GAC  2? 

16  A      GAC  2,  I'm  sorry.    There  was  a  referral 

17  made  to  the  fraud  section  of  the  criminal  division. 

18  And  as  1  reconstruct  it,  the  referral  came  in  on 

19  about  February  22,  1993;  from  the  materials  here, 

20  that  it  was  received  in  the  fraud  section  on  about 

21  that  date.   The  chronology  shows  its  history  before 

22  that.   That  it  consisted  of  a  memorandum  from  Douglas 

18 

1  Frazier,  who  was  at  that  time  either  an  associate 

2  Deputy  Attorney  General  or  the  acting  principal 

3  associate  Deputy  Attorney  General.   Both  are  used  in 

4  the  materials  addressed  to  Jack  Keeney,  asking  him  to 

5  review  a  package  that  was  attached,  which  consisted 

6  of  a  memorandum  from  Tony  Moscato  who  by  that  time 

7  was  the  director  of  the  Executive  Office  for  United 

8  States  Attorneys. 

9  And  attachments  to  that  consisting  of,  two 

10  letters  by  Charles  Banks,  one  of  them  dated  in 

1 1  January  of  1993,  the  January  letter  was  the 

12  significant  piece  of  correspondence,  in  that  it 

13  expressed  Banks's  view  at  that  point,  that  he  wanted 

14  to  recuse  himself  and  his  office  from  reviewing  or 

15  doing  anything  further  with  refenal  C0004.    This 

16  relates  back  to  his  earlier  October  of  1992  letter, 

1 7  in  which  he  had  said  that  he  saw  no  information  in  it 

18  indicating  wrongdoing  by  people  named  as  witnesses, 

19  but  saw  some  potential  and  was  prepared  to  discuss, 

20  if  it  became  something  to  be  discussed  in  the  future, 

21  whether  or  not  several  individuals  associated  with 

22  Madison  should  be  investigated.   And  he  suggested  in 
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1  that  that  perhaps  the  FBI  could  go  out  and  do  a 

2  preliminary  by  just  talking  to  the  three  individuals 

3  that  he  named  as  potential  subjects. 

4  So  that  package,  with  Moscato's  cover 

5  memorandum  came  down  to  Jack  Keeney  with  the  request 

6  for  Jack  Keeney's  advice,  what  does  the  criminal 

7  division  think  about  the  request  made  by  the  United 

8  States  Attorney  to  recuse,  and  to  get  out  of  it.    The 
Moscato  memorandum  listed  three  options:    Send  it 
back  to  him,  assign  it  someplace  else,  or  other, 
undefined.   That  memorandum  was  addressed,  Moscato's 
memorandum  was  addressed  through  Doug  Frazier  and  was 
designed  at  least  to  go  to  Stuart. 

Q      Gerson? 

A      No,  the  acting  ~  yes,  Stu  Gerson,  the 
acting  Attorney  General  at  the  time.    So  Jack  Keeney 
got  the  record.   And  then  the  records  show  that  Jack 
Keeney  sent  the  package  to  the  fraud  section,  as  I 
indicated  earlier,  on  or  about  February  22,  1993  for 
review. 

I  was  in  San  Diego,  California  on  an 

advance  FIF  course  and  to  visit  with  Richard  Fishkin 

20 

1  who  was  an  Assistant  U.S.  Attorney  in  that  office  and 

2  was  at  that  time  in  charge  of  the  San  Diego  bank  task 

3  force.   I  had  people  assigned  to  that  task  force  so  I 

4  spent  part  of  my  time  out  there  with  Rich  reviewing 

5  task  force  operations.   I  mention  that,  because 

6  during  that  period  of  time,  1  may  have  gotten  a  call 

7  from  Jerry  McDowell  or  I  could  have  had  a  call  from 

8  Mark  MacDougall,  but  I  have  absolutely  no  knowledge 
if  that  occurred. 

Q      Were  you  involved  in  reviewing  the  question 
of  what  recommendations  should  be  made  on  the  recusal 
issue? 

A      I  am  positive  that  1  was. 

Q      Do  you  have  a  recollection  of  what  that 
involvement  was? 

A      Not  more  than  a  general  recollection  of 
being  involved,  but  I  got  back  on  Thursday  night  of 
the  week  of  the  22nd  according  to  our  records. 
Friday  morning  I  had  a  national  bank  fraud  working 
group  meeting,  so  Friday  afternoon  I  could  have 
talked  about  this.    And  1  notice  Mark  MacDougall  had 
done  a  memorandum  on,  I  believe,  the  23rd  of 
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1  February,  1993,  according  to  the  memo,  at  Jerry 

2  McDowell's  request.    So  I  could  have  had  contact  with 

3  him  on  Friday;  I  have  absolutely  no  memory  of  that  at 

4  all. 

5  On  the  following  Monday,  which  I  believe 

6  was  March  1st,  once  again  I  could  have  had  contact 

7  with  Mark  MacDougall,  Jerry  McDowell,  both  of  them. 

8  I  have  no  memory  of  that  at  all  or  anybody  else 

9  having  anything  to  do  with  it,  other  than  a  general 

10  recollection  of  being  involved  in  the  process.   And  I 

1 1  am  absolutely  positive  that  1  wrote  the  cover 

12  memorandum  that  went  from  Jack  Keeney,  or  at  least 

13  was  addressed  from  Jack  to  Doug  Frazier,  that  went 

14  out  of  the  fraud  section  the  next  day,  on  March  2nd, 

15  1993. 

16  Q      What  was  your  understanding,  to  the  extent 

17  you  have  any  recollection,  of  your  involvement  in  the 

18  process?   What  was  your  understanding  of  the  reasons, 

19  as  of  February  1993,  that  Mr.  Banks  believed  his 

20  officials  had  to  recuse  themselves  from  this  matter? 

21  MR.  FISHMAN:    What  was  his  understanding  at 

22  the  time?  

22 

1  MR.  CHERTOFF:    Yes. 

2  THE  WITNESS:   My  understanding  was  based  on 

3  the  Banks  letter  and  what  he  says.   And  what  he  said 

4  was  that  he  had  prosecuted  McDougal  before,  that  the 

5  prosecution  had  resulted  in  an  acquittal;  that  during 

6  the  course  of  the  prosecution,  there  was  apparently 

7  some  vigorous  litigation  in  and  the  defense  was 

8  aggressive  in  making  various  allegations,  1  suppose, 

9  during  the  course  of  that  litigation.   And  that  one 

10  concern  he  had  was  that  there  would  be  an  appearance 

11  of  a  conflict  of  interest  if  he  were  to  go  back  and 

12  prosecute  McDougal  again,  that  it  would  be  a  rather 

13  celebrated  sort  of  thing  where  allegations  would  be 

14  made  against  his  office.    I  am  talking  now  about  the 

15  January  letter  that  I  have  outlined  for  you,  I  think 

16  you  can  see  what  he  says. 

17  Beyond  what's  contained  in  the  letter,  I 

18  have  absolutely  no  idea  if  there  was  anything  beyond 

19  that. 

20  BY  MR.  CHERTOFF: 

21  Q      In  your  mind,  was  ~  I  am  trying  to  get 

22  your  understanding  of  what  Banks's  concern  is.    Your 
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1  understanding  of  Banks's  concern  was  that  having 

2  prosecuted  McDougal  once  before,  resulting  in  an 

3  acquittal  and  contention  case,  that  he  would  be 

4  somehow  the  subject  of  accusations  if  he  prosecuted 

5  him  again. 

6  MR.  FISHMAN:    If  I  could  clarify,  not  an 

7  objection,  but  I  think  he  said  he  has  no  recollection 

8  of  that  at  the  time.   My  understanding  of  his  answer, 

9  he  has  since  represented  the  letter  and  gave  his 

10  interpretation. 

1 1  THE  WITNESS:    I'm  sorry,  I  am  going  through 

12  the  letter,  I  am  talking  from  the  letter. 

13  MR.  FISHMAN:    That's  his  understanding  now. 

14  BY  MR.  CHERTOFF: 

15  Q      Do  you  have  any  recollection  of  your 

16  understanding  at  the  time? 

17  A      No. 

1 8  Q      Was  there  discussion  at  the  time,  that  you 

19  recall,  concerning  whether  Mr.  Banks's  stated  reasons 

20  for  recusal  are  valid  reasons  to  recuse  oneself  from 

21  the  case? 

22  A      No. 


24 


1  Q      Now,  stepping  back  and  looking  at  it  from 

2  the  standpoint  of  today,  based  on  your  experience  in 

3  a  criminal  division,  is  it  a  valid  reason  to  recuse 

4  yourself  from  a  case  that  you  previously  prosecuted 

5  the  potential  defendant  and  that  prosecution  resulted 

6  in  an  acquittal? 

7  A      Not  necessarily,  but  I  want  to  be  real 

8  clear  here.   I  am  going  to  try  to  put  it  in  some 

9  perspective.  You  have  an  October  letter  from  Charles 

10  Banks,  and  in  that  letter,  some  indication  that  he 

1 1  might  be  willing  to  talk  with  the  FBI  later  about 

12  some  of  the  information  contained  in  the  referral  as 

13  it  related  to  McDougal  and  his  wife  and  a  woman  named 

14  Lisa  Anspaugh;  it  is  in  the  documents. 

15  I  ~  and  that  the  bureau  had  reviewed 

16  something  like  300  documents,  relating  to  the 

17  referral.  And  that  the  referral  indicates  itself 

18  that  the  Resolution  Trust  Corporation  had  examined 

19  the  referral,  or  at  least  examined  the  matters  they 

20  were  concerned  about.   But  it  decided  that  it  would 

21  be  prohibitively  costly  for  them  to  do  the  kind  of 

22  financial  analysis  that  they  would  have  to  do  in 
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1  order  to  determine  how  valid  their  theory  of 

2  prosecution  might  be. 

3  There  was  an  indication  that  Banks  was 

4  going  to  look  at  that,  deal  with  the  bureau 

5  eventually  after  the  election  and  make  some 

6  determination  about  whether  or  not  any  sort  of 

7  investigation  would  be  indicated,  whether  he  wanted 

8  to  use  his  resources  for  it,  whether  he  thought  there 

9  was  any  potential. 

10  The  January  letter  came  in  in  that  context, 

1 1  and  in  that  light.    He  was  leaving.    He  had  mentioned 

12  in  his  letter,  I  believe,  that  he  was  leaving  in 

13  early  March,  of  1993.    So  he  was  going  to  leave  and 

14  there  would  be  an  acting  United  States  Attorney  in 

15  the  office  until  the  new  U.S.  Attorney  came  in. 

16  In  the  face  of  all  of  that,  looking  at  it 

17  today  and  trying  to  think  back  how  I  would  think 

18  about  this  at  the  time,  there  was  absolutely  no 

19  justification  —  or  maybe  justification  is  too  strong 

20  a  word  —  no  necessity  for  a  United  States  Attorney's 

21  office,  where  the  assistants  familiar  with  the  case, 

22  where  the  FBI  agents  familiar  with  the  case,  where 


1  the  records,  where  the  grand  jury,  where  the  courts 

2  all  existed,  would  compel  or  require  a  recusal. 

3  And  that,  if  the  matter  were  to  go  back  and 

4  there  were  to  be  a  strong  reaction  to  that,  it  could 

5  be  visited  further,  it  could  be  revisited  further,  it 

6  could  be  gone  over.    But  on  the  face  of  it,  on  the 

7  basic  question  of  recusal  or  not,  the  way  1  see  it 

o  today,  the  way  I  would  have  seen  it  then  and  what  1 

9  am  sure  I  told  Jerry  McDowell  then  --  and  I've  got  to 

10  believe  I  had  a  conversation  with  McDowell,  and 

1 1  that's  not  from  recollection,  but  from  my  mind,  it 

12  had  to  have  happened  because  our  relationship  is  such 

13  that  we  talk.   And  I  am  sure  we  talked  about  this  and 

14  I  do  have  a  general  recollection  of  being  involved  at 

15  the  time. 

16  And  what  I  would  have  told  Jerry  is  this 

17  should  go  back  to  the  United  States  Attorney's 

18  Office,  they  should  handle  it,  somebody  should  say 

19  handle  it  unless  you  come  up  with  a  lot  better  reason 

20  than  this  for  leaving  that  case. 

21  Q      Now,  you've  testified  that  you  have  a 

22  general  recollection  during  the  period  of  time,  the 
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last  week  in  February,  the  very  beginning  of  March, 
1993,  of  being  involved  personally? 

A      Not  in  the  last  week  of  February. 

Q      February  22? 

A      1  don't  think.    The  22nd  through  the  24th, 
I  was  off  in  San  Diego. 

Q      Let  me  amend  that;  sometime  during  the 
period  from  the  last  week  of  February  through  the 
very  beginning  of  March,  you  have  a  general 
recollection  -- 

A      Yes. 

Q      —  of  some  involvement,  personal 
involvement  in  the  issue  of  Madison  Guaranty  insofar 
as  it  related  to  the  recusal  question;  right? 

A      Yes. 

Q      When  is  the  next  time  you  have  personal 
involvement  in  anything  related  to  Madison  Guaranty? 

A      I  have  a  positive  recollection  of  becoming 
involved  in  it  in  the  latter  part  of  1993.    And  I 
know  it  was  in  September,  at  least  by  September,  and 
that's  a  mix  between  looking  at  documents,  again,  but 
I  know  I  was  involved  in  it  in  that  period  of  time. 


Q      How  did  you  come  to  be  involved  in  it? 

A      I  believe  I  have  a  recollection  of  Jerry 
saying  something  to  the  effect  that  we  got  a  matter 
and  I  want  to  talk  about  it,  basically.   And  that  was 
either  in  the  hall  or  in  his  room,  but  he  had  a 
communication  with  respect  to  allegations  being  made 
by  David  Hale.   And  my  recollection  is,  at  that 
point,  Irv  Nathan  had  had  some  contact  with  Jerry, 
and  Irv  Nathan  had  received  information  and  Irv 
Nathan  wanted  Jerry  to  pay  attention  to  it  and  wanted 
the  FBI  to  pay  attention  to  it  at  that  time.    And 
Jerry  involved  me  at  that  point  and  called  me  in. 

Q      Now,  in  September  of  1993,  Mr.  Nathan  was 
the  principal  associate  Deputy  Attorney  General? 

A      You  got  it. 

Q      And  as  such,  he  was  essentially  the 
principal  assistant  to  Mr.  Heymann? 

A      To  Phillip  Heymann,  that's  correct,  and 
that's  H-e-y-m-a-n-n. 

Q      What  was  the  information  that  you  first 
heard  had  come  from  Mr.  Hale  in  September  of  1993? 

A      I'm  thinking  because  I  have  a  recollection 
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1  that  we  got  some  letters  from  Paula  Casey  about  that 

2  time  about  the  plea  negotiations  with  Hale.   But 

3  sometime  around  September,  both  from  the  FBI,  which 

4  provided  information  from  the  Little  Rock  division  of 

5  the  FBI  in  the  form  of  telecommunications,  and  from 

6  the  FBI  white  collar  crime  section,  and  from  the 

7  financial  institution  fraud  unit  of  the  white  collar 

8  crime  section,  and  I  guess  from  Irv  Nathan  to  Jerry 

9  McDowell. 

10  And  between  all  of  those  sources  —  and  I 

1 1  don't  remember  whether  Hale  had  gone  public  yet  or 

12  not  then,  but  in  any  event,  my  understanding  of  it 

13  was  he  was  alleging  that  essentially  the  Whitewater 

14  Development  Corporation  had  been  involved  in  illegal 

15  activity  relating  to  Small  Business  Administration 

16  financing.   I  mean,  that's  a  very  general  statement 

17  of  it,  but  that's  what  it  was,  the  gist  of  his 

18  allegation. 

19  And  that  he  had  had  conversations  or 

20  communications  of  one  kind  or  another  with  President 

21  Clinton,  prior  to  his  becoming  the  President,  that  he 

22  had  had  conversations  or  communications  with 


1  McDougal,  I  think  Susan  McDougal,  which  to  him 

2  indicated  that  these  people  were  going  to  misuse 

3  Madison  moneys  and  Small  Business  Administration 

4  moneys. 

5  There  is  much  more  detail  about  that,  but 

6  that's  my  general  recollection  of  it. 

7  Q      What  is  your  understanding  of  why  this 

8  allegation  was  transmitted  to  the  Department  of 

9  Justice  in  Washington  as  opposed  to  being  left  in  the 

10  U.S.  Attorney's  Office  in  Little  Rock? 

1 1  MR.  FISHMAN:    Again,  by  way  of 

12  clarification,  I  think  he  testified  that  Irv  Nathan 

13  got  information  and  so  — 

14  BY  MR.  CHERTOFF: 

15  Q      I  am  asking  why  it  came  to  Mr.  Nathan's 

16  attention. 

17  A      Do  1  know  why? 

18  Q      Or  how  it  came  to  Mr.  Nathan's  attention. 

19  A      I  think  from  a  newspaper  report. 

20  Q      What  was  your  understanding  of  what 

21  Mr.  Nathan  did  after  he  saw  the  newspaper  report? 

22  A      I  think  he  talked  to  Jerry  McDowell  and  I 
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1  think  he  talked  to  Jack.   I  had  no  personal 

2  communication  with  Irv  Nathan  at  all. 

3  Q      When  was  the  first  personal  communication 

4  you  had  about  this  subject  matter? 

5  A      This  matter? 

6  Q      Mr.  Hale. 

7  A      I  don't  know,  but  I  believe  that  it  was  in 

8  the  latter  part  of  September  of  1993  or  around  the 

9  middle  of  September  of  1993. 

10  Q      It  was  in  a  meeting? 

1 1  A      Well,  again,  from  Jerry. 

12  Q      And  what  do  you  remember  Mr.  McDowell 

13  telling  you? 

14  A      I  don't  remember  what  he  told  me  other  than 

15  what  I  have  related  to  you  so  far,  and  I  do  have  a 

16  recollection  that  the  conversation  was  about 

17  information  from  Nathan,  information  relating  to 

18  Hale.   And  I  think  too  about  that  time  we  met  with 

19  the  FBI,  we  met  with  Joe  Gangloff  from  the  public 

20  integrity  section;  there  were  meetings  that  were 

21  occurring.   And  these  things  in  that  period  of  time 

22  were  happening  pretty  rapidly  and  pretty  often. 


1  Q      Well,  commencing  from  the  period  of  time 

2  that  you  first  heard  from  Mr.  McDowell  on  the  subject 

3  of  Mr.  Hale,  did  you  have  a  particular  assignment  in 

4  connection  with  the  Hale  allegations? 

5  A      Yes,  as  Jerry  McDowell's  principal  deputy, 

6  one  of  my  jobs  is  just  to  be  a  sounding  board  for 

7  Jerry  McDowell,  apart  from  my  general  responsibility 

8  for  the  overall  financial  institutional  fraud  area. 

9  That  was  one  of  my  responsibilities.   Very  early  in 

10  that  process,  it  is  my  recollection,  not  a  specific 

1 1  one,  but  in  my  mind  this  occurred. 

12  I  suggested  a  team  to  take  over  the 

1 3  investigation.   And  it  may  have  been  one  person  at  a 

14  time  or  all  at  once,  and  it  may  have  been  that 

15  McDowell  asked  do  you  think  this  person  is  good  or 

16  not,  but  I  believe  the  suggestion  came  from  me,  that 

17  we  would  be  prepared  to  go  in  the  event  that  we  were 

18  called  on  to  take  over  the  matters.   And  as  I  recall, 

19  there  was  a  question  of  recusal  at  that  point  and 

20  whether  there  should  be,  whether  it  would  be 

21  appropriate  at  that  juncture  in  light  of  what  was 

22  going  on  in  the  papers  at  that  time,  the  press  and 
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1  the  nature  of  Hale's  allegations,  whether  there 

2  should  be  a  recusal. 

3  And  my  thinking,  I'm  sure,  positive,  at  the 

4  time  was,  that  if  we  got  called  on  to  do  it,  we 

5  needed  to  be  able  to  be  immediately  responsive  if  the 

6  Deputy  Attorney  General  of  the  AG  said  put  somebody 

7  on  it.    So  I  thought  we  ought  to  identify  people  who 

8  could  do  it.    My  thinking  further  was  that  we  had  to 

9  identify  few  people  who  were  imminently  capable  of 

10  doing  it  and  whose  work  would  be  credible  if  and  when 

1 1  they  got  assigned  the  project. 

12  So,  one  person  I  identified  early  was 

13  Donald  McKay,  who  in  my  mind  was  a  perfect  choice  for 

14  a  number  of  reasons. 

15  Do  you  want  me  to  go  into  that? 

16  Q      No,  we  can  get  into  it  in  more  detail  as  we 

17  go  along.   Give  me  just  an  overview. 

18  A      Donald  McKay  was  a  person  who  came 

19  immediately  to  my  mind  because  of  my  ~  since  his 

20  arrival  in  the  fraud  section  on  assignments  that  he 

21  had  been  given  in  my  section.    Second,  I  thought  of 

22  Dwight  Bostwick.    1  headed  a  team  that  was 
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1  investigating  Banking  Credit  and  Commerce 

2  International  in  that  time  frame  and  I  knew  Dwight 

3  and  his  work  from  that  and  from  his  reputation  when 

4  he  was  employed  in  the  Eastern  District  of  Virginia. 

5  Jim  Nixon  was  the  third  person  I  identified 

6  who  I  thought  would  be  an  outstanding  person  to 

7  participate.   I  had  seen  him,  in  the  context  of  BCCI 

8  again,  and  knew  him  to  be  a  very  good  lawyer.   And 

9  then  eventually  a  person  named  Jim  Gillis  who  really 

10  wasn't  with  him  for  more  than  a  week  or  two  before  he 

1 1  transitioned  in  as  counsel. 

12  Q      What  was  the  reason  you  thought  there  would 

13  be  a  possible  need  to  have  a  team  from  the  fraud 

14  section  of  main  Justice  take  over  this  case? 

15  A      I  am  positive  that  in  my  own  mind,  having 

1 6  been  around  in  the  government  for  more  than  a  few 

17  years  at  this  point,  that  that  seemed  very  likely  to 

1 8  occur  because  of  the  nature  of  the  allegations  which 

19  were  focusing  on,  at  that  point,  as  I  recall, 

20  generally  the  President  of  the  United  States.   And 

21  that  there  was  an  indication  that  Paula  Casey  had  had 

22  some  relationship  at  least  with  these  folks  before  so 
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1  that  it  wouldn't  be  shocking  if  that  were  to  occur. 

2  In  that  same  period  of  time,  I  am  positive 

3  that  Jerry  McDowell  mentioned  that  as  a  possibility. 

4  I  just  don't  know  when  in  relation  to  when  it  came 

5  up,  but  I  know  I  would  have  thought  about  it 

6  independent  of  anything  McDowell  said.   And  I  heard 

7  too  that  at  some  point  they  were  going  to  have  a 

8  meeting  with  Paula  Casey  to  discuss  it. 

9  Q      To  discuss  what? 

10  A      To  discuss  the  recusal.   This  idea,  though, 

1 1  of  getting  the  team  together  predated  that,  about  the 

12  meeting  with  Casey. 

13  Q      Had  you  previously  dealt  with  Paula  Casey? 

14  A      No. 

15  Q   Had  you  ever  met  her? 

16  A   No. 

17  Q      During  this  period  of  time,  in  September 

18  1993,  did  you  learn  anything  about  her  background, 

19  were  her  background  or  her  expertise  discussed? 

20  A      I  am  sure  I  did.    And  I  have  no  idea 

21  what  —  and  I  am  saying  that  because  I  know  we  must 

22  have  talked  about  that,  I  just  don't  remember. 
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1  Q      Let  me  direct  your  attention  to  GAC  2.   On 

2  page  5,  as  you  reconstruct  your  chronology,  you 

3  indicate  that  you  had  a  meeting  on  September  21, 

4  1993. 

5  A      Right. 

6  Q      Which  is  four  days  after  the  FBI  has  a 

7  dated  telex  regarding  David  Hale? 

8  A      Right. 

9  Q      Is  this  meeting  of  September  21st  the  first 

10  meeting  you  can  recall  having  with  Justice  regarding 

1 1  the  Hale  issue? 

12  A      I  don't  remember  the  date  at  all,  but  I 

13  remember  meeting  on  Hale  and  I  don't  remember  if  this 

14  was  ~  I  don't  remember  if  this  was  the  first  meeting 

15  or  not.    I  don't  believe  it  was  the  first  meeting. 

16  McKay  wasn't  at  the  first  meeting  I  had.    1  do  know 

17  that,  positive  of  that.   That  there  was  an  earlier 

18  meeting  with  the  FBI,  representatives  from  the  FBI 

19  and  Jerry  McDowell  in  his  office,  right  about  this 

20  same  time  frame.   And  it  may  have  been  on  the  17th, 

21  it  may  have  been  on  the  20th,  it  may  have  been  on  the 

22  21st  even  in  that  time  period.   But  it  was  before 
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1  McKay  was  in,  to  my  recollection. 

2  Q      Directing  your  attention  to  the  meeting  of 

3  September  21,  what  do  you  recall  being  discussed  at 

4  that  particular  meeting? 

5  A      I  don't  ~  other  than  I  am  sure  Hale's 

6  allegations,  but  I  have  no  recollection  or  memory  of 

7  the  meeting  or  particular  discussion  in  it. 

8  Q      What  about  the  meeting  on  September  29  that 

9  you  have  listed  on  page  5  of  GAC  2,  do  you  recall 

10  anything  about  that  meeting? 

1 1  A      No.    I  know  that  it  existed  and  obviously  I 

12  have  a  general  recollection  we  were  talking  about 

13  Hale  at  these  meetings  and  we  were  talking  about  the 

14  allegations  that  Hale  was  making,  what  response 

15  should  be  made  to  the  allegations,  wanted  assurance 

16  that  the  FBI  was  doing  what  it  should  be  doing  in 

17  Little  Rock,  Arkansas  at  that  point  in  regard  to 

18  Hale's  allegations. 

19  I  remember,  too,  at  the  same  time  frame 

20  there  was  concern  in  the  FBI  about  getting  documents 

21  that  they  wanted  from  the  Resolution  Trust 

22  Corporation.    And  the  United  States  Attorney's  Office 
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1  had  expressed  some  concern  about  that,  too,  so  one  of 

2  the  task  things  that  I  remember  at  the  time  was  to 

3  try  to  work  that  out  with  the  Resolution  Trust 

4  Corporation  and  get  them  and  the  bureau  to  try  to 

5  work  that  out  so  the  Bureau  could  get  what  they 

6  wanted.   And  we  spent  some  time  on  it. 

7  Q      Why  was  Mr.  Gangloff  at  this  meeting  on 

8  September  29? 

9  A      Joe  Gangloff  at  the  time  was  the  acting 

10  chief  of  the  public  integrity  section.   I  believe 

1 1  that  he  would  have  been  there  because  I  had  the 

12  election  crimes  responsibility  under  his  bailiwick. 

13  He  also  was  familiar  with,  very  familiar, 

14  Farrington  especially  familiar  with  the  independent 

15  counsel  law  that  had  been  in  place  prior  to  this  and 

16  what  was  going  on  on  the  Hill  with  respect  to  an 

17  independent  counsel.    So  for  those  reasons,  1  think 

18  Joe  would  have  been  there  and  to  the  extent  there  may 

19  be  a  public  official  involved  in  this  someplace,  Joe 

20  would  have  an  interest  in  that  as  well. 

21  Q      Let  me  direct  your  attention  to  a  document 

22  that's  been  previously  marked  for  identification  with 
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1  Bates  number  GAC  1632  and  GAC  1633,  which  is  a  memo 

2  dated  October  28,  1993,  to  the  Deputy  Attorney 

3  General  from  Jack  Keeney,  designating  unit  fraud 

4  section  regarding  FBI  report  of  status  of  the  Little 

5  Rock,  Arkansas-based  investigation  into  various 

6  activities  of  David  Hale. 

7  MR.  FISHMAN:    If  I  could,  just  for  the 

8  record,  the  Bates  number  on  the  very  bottom  of  the 

9  page  002204  is  the  Bates  number  that  would  correspond 

10  to  the  index  and  the  GAC,  which  refers,  of  course,  to 

1 1  Mr.  Carver  is  the  internal  fraud  stamping  that  has  to 

12  do  with  the  documents  he  discussed  before. 

13  MR.  CHERTOFF:    If  you  want,  we  can  use  2204 

14  as  the  identifying  number. 

15  MR.  FISHMAN:    That  would  be  consistent  with 

16  the  House  depositions  as  well. 

17  THE  WITNESS:   All  right. 

18  BY  MR.  CHERTOFF: 

19  Q      Have  you  seen  this? 

20  A      Yes,  and  the  GAC  on  this  indicates  that 

2 1  that  came  from  me  personally  and  that  I  gave  this 

22  particular  copy  to  a  paralegal  in  the  fraud  section 
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1  that  was  charged  with  our  files.   That's  how  we  get 

2  into  that,  we  put  the  initials  of  the  people  and  the 

3  numbers. 

4  Q      Did  you  prepare  this  document  or  a  draft  of 

5  it? 

6  A      I  don't  believe  that  I  prepared  it.    I  know 

7  I  was  involved  in  it,  and  involved  in  the  preparation 

8  of  it. 

9  Q      How  were  you  involved  in  the  preparation  of 

10  it? 

1 1  A      Part  of  this  is  based  on  my  going  back 

12  through  the  fraud  section's  collection  of  files,  I 

13  might  add,  yesterday. 

14  Jerry  McDowell,  I  believe,  was  out  of  the 

15  office  between  the  28th  and  about  the  1st  of 

16  November,  and  there  was  a  second  one  of  these  the  1st 

17  of  November. 

18  As  I  understand  it.  Jack  Keeney  wanted  an 

19  urgent  report  to  go  up.    I  believe  that  John  art  bury 

20  worked  on  this.    John  worked  for  me,  so  I  think  John 

21  had  some  involvement  in  the  preparation  of  this 

22  report  of  the  28th. 
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1  And  I  believe  that  it's  based  substantially 

2  on  an  FBI  report  dated  October  19th,  1993.   And  the 

3  reason  I  believe  that  is  it  says  all  of  these 

4  allegations  are  being  vigorously  pursued  and  that's 

5  virtually  verbatim  out  of  the  FBI's  report  of  October 

6  19th,  1993. 

7  Q      During  the  month  of  October,  before  this 

8  report  was  prepared,  did  you  have  further  meetings  or 

9  communications  with  anybody  at  the  Department  of 

10  Justice  regarding  the  standby  team  that  you  had 

1 1  designated  in  the  fraud  section  to  handle  this 

12  matter? 

13  A      Without  it  a  specific  recollection,  I  am 

14  positive  I  did. 

15  Q      Do  you  have  a  general  recollection? 

16  A      Yes,  generally  that  I  was  talking  with  John 

17  art  bury  in  the  period  of  time,  general  --  I  am  just 

18  sure  that  I  would  have  had  contact.   It  is  just  the 

19  way  I  work  and  I  would  have  been  talking  with  him  to 

20  say  where  are  we,  what  are  we  doing,  what's  the 

2 1  status. 

22 I  am  sure  Jerry  McDowell  and  I  would  have 
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1  talked.   He  is  on  one  end  of  the  building,  I  am  on 

2  the  other.   We  walk  up  and  down  the  hall  and  see  each 

3  other.   And  this  was  a  topic  of  discussion  during 

4  that  period  of  time. 

5  Q      When  you  say  "it  was  a  topic  of 

6  discussion,"  what  in  particular  was  being  discussed? 

7  A      What  was  happening,  what  appeared  in  the 

8  newspaper  that  day,  what  the  FBI  had  said,  what  the 

9  status  of  the  dealings  with  the  Resolution  Trust 

10  Corporation  were,  those  sorts  of  things. 

1 1  Q      Was  the  fraud  section  getting  reports  from 

12  the  U.S.  Attorney's  Office  during  the  month  of 

13  October  concerning  the  investigation? 

14  A      I  believe  that  Jerry  McDowell  was  in 

15  contact  with  Paula  Casey  so  the  answer,  reports,  I 

16  think  so.    And  1  know  that  there  were  communications 

17  between  Jerry  -  let  me  just  -  before  I  say  I  know, 

18  I'm  sure  there  were  communications  from  Paula  Casey. 

19  I  do  know  for  absolutely  certain  that  Paula  Casey 

20  sent  the  fraud  section  copies  of  the  correspondence 

21  with  David  Hale's  lawyer,  for  example. 

22  So,  yes,  there  were  reports  from  Paula 
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1  Casey  in  the  period  in  that  sense. 

2  Q      Were  there  discussions  during  the  month  of 

3  October  about  whether  Ms.  Casey  should  continue  to 

4  keep  the  case  herself  or  whether  she  should  recuse 

5  herself? 

6  A      Again,  I  am  positive  there  were.   I  don't 

7  know,  I  don't  have  a  specific  recollection  of  it,  but 

8  I  am  looking  at  the  recusal  that  followed  in 
November,  I  believe. 

Q      Do  you  have  a  general  recollection  of 
discussions  about  that? 

A  Yes.  What  I'm  hesitant  about  is  saying 
October  or  September.  I  just  think  in  that  whole 
period  of  time  we  were  talking  about  that. 

Q      What  was  the  discussion  that  you  were  privy 
to  at  main  Justice  concerning  this  issue  of  recusal 
of  Ms.  Casey? 

A      That  it  would  be  a  good  idea  if  she  would 
recuse. 

Q      And  what  was  your  understanding  of  why  it 
would  be  a  good  idea? 
MR.  FISHMAN:    Let  me  object  to  the  form  of 
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1  the  question.   I  mean,  whose  idea  would  matter?  I 

2  mean,  I  can't  imagine  that  one  person  ~  he  would  be 

3  able  to  speculate  on  different  people's  ideas. 

4  BY  MR.  CHERTOFF: 

5  Q      What,  in  your  mind? 

6  A      What's  my  sense? 

7  Q      In  your  mind,  what  was  the  articulated 

8  reason  that  it  would  be  a  good  idea  for  her  to  recuse 
herself;  what  was  being  discussed? 

A      Because  of  the  Hale  allegations,  the 
location  of  the  Hale  allegations,  and  some  impression 
at  that  point  that  that  case  really  needed  to  be 
developed  and  worked  and  resolved  successfully.  That 
there  was  more  coming  in,  as  I  recall,  about  that 
period  of  time,  so  there  were  other  allegations  that 
were  coming  in.    That  there  were  headquarters 
components  that  were  involved  in  this  thing  now,  in 
the  sense  of  the  Resolution  Trust  Corporation; 
certainly  at  their  headquarters  level,  the  Small 
Business  Administration. 

In  a  short  form  I  suppose,  for  the 
credibility  of  the  investigation,  and  I  am  not  sure 
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1  what  provoked  that,  for  the  credibility  of  the 

2  investigation  and  to  ensure  that  the  investigation 

3  was  handled  professionally.   And  I  don't  mean  to 

4  suggest  that  the  United  States  Attorney's  office 

5  would  necessarily  not  have  conducted  it 

6  professionally.   But  I  am  sure  there  was  a  sense  that 

7  it  needed,  at  that  point,  headquarters  attention. 

8  And  that  I  think  the  focus  at  that  time, 

9  the  public  focus  too  was  increasingly,  if  I  recall, 

10  on  Paula  Casey  and  her  relationship  with  the 

1 1  Clintons.    And  I  think  I  am  right  that  that  was  of 

12  considerable  discussion  and  import  in  the  public 

13  domain,  and  whether  this  is  what  influenced  Phillip 

14  Heymann  or  influenced  anybody  else  involved  in  the 

15  process,  I  don't  know.    But  I  know  what  I  think. 

16  Q      Did  there  come  a  point  you  became  aware 

1 7  that  somebody  or  more  than  one  person  from  the 

18  Department  of  Justice  suggested  to  Ms.  Casey  that  she 

19  recuse  herself? 

20  A      Yes. 

21  Q      Tell  us  how  you  learned  about  that. 

22 A      Jerry  told  me. 
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1  Q      Do  you  remember  approximately  when  he  told 

2  you? 

3  A      Prior  to  meeting  with  Casey,  Jerry  said  he 

4  was  going  to  meet  with  Paula  Casey,  and  I  believe 

5  that  I  learned  just  before  he  went  up  to  visit  the 

6  Deputy  Attorney  General  and  whoever  else,  that  a 

7  meeting  had  been  scheduled  with  Paula  Casey  to 

8  discuss  the  recusal. 

9  Q      That's  a  meeting  in  Washington? 

10  A      Yes,  and  that  she  was  in  town.    I  am  not 

1 1  sure  what  she  was  in  town  for,  whether  that  was  the 

12  sole  event  or  there  was  some  other  reason,  but  there 

13  was  a  meeting.   Jerry  came  back  from  the  meeting  and 

14  said  Paula  Casey  was  going  to  recuse,  she  was  going 

15  to  recuse  or  would  recuse. 

16  MR.  IVEY:    Before  we  get  too  far,  can  we 

17  take  a  short  break. 

18  (Recess.) 

19  BY  MR.  CHERTOFF: 

20  Q      Back  on  the  record. 

21  Mr.  Carver,  directing  your  attention  again 

22  to  this  conversation  you  had  with  Mr.  McDowell  before 
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the  meeting  with  Ms.  Casey,  what  do  you  recall 
Mr.  McDowell  telling  you,  going  into  the  meeting, 
concerning  what  the  subject  of  the  meeting  was  going 
to  be? 

A      I  don't,  but  my  sense  is  that  he  was  going 
up  to  talk  about  and  talk  with  Paula  Casey  and  it  was 
going  to  be  on  the  subject  of  the  recusal.   There  may 
have  been  more  to  it  than  that,  but  that's  what 
sticks  in  my  mind. 

Q      Did  he  offer  a  prediction  as  to  what 
Ms.  Casey's  position  was  going  to  be  on  recusal? 

A      Not  that  I  remember. 

Q      Did  he  tell  you  there  had  been  previous 
discussions  about  recusal? 

A      No,  I  don't  remember  that,  but  I  believe 
that  there  were,  and  I  believe  he  mentioned  that 
before,  that  there  had  been  conversations,  ongoing, 
about  Paula  Casey's  recusing. 

Q      Was  it  your  understanding,  again  before 
this  meeting  with  Paula  Casey,  that  Ms.  Casey  had 
been  taking  the  position  she  was  not  going  to  recuse 
herself? 
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A      That  was  my  distinct  impression,  yes. 

Q      Was  it  your  understanding  that  Mr.  McDowell 
and  others  in  the  department  in  Washington  were 
urging  her  that  she  should  recuse  herself? 

A      Precisely,  absolutely. 

Q      Did  Mr.  McDowell  comment  to  you,  again 
before  this  meeting  with  Ms.  Casey,  about  the 
character  of  any  discussions  he  or  anybody  else  in 
Washington  had  had  with  Ms.  Casey  about  this  issue  of 
recusal? 

A      I  don't  know  whether  he  did  or  not.    My 
memory  of  it  is  that  there  was  a  sense  within  the 
department  above  me  that  it  would  be  best  for  the 
Department  of  Justice,  for  the  United  States 
Attorney's  Office  in  Little  Rock,  Arkansas  not  to 
continue  with  the  Hale  investigation  in  light  of  the 
Whitewater  allegations.   And  that  is  an  impression 
that's  very  firm  in  my  mind,  and  that  this  wasn't 
immediately  happening,  and  that  there  was  a  sense 
that  it  should  be  talked  about. 

1  didn't  sense  that  there  was  resistance  in 
the  sense  that,  someone  saying  I  am  just  not  going  to 
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1  do  something.   My  sense  of  it  was  that  there  was 

2  going  to  be  a  meeting  to  sit  down  and  talk  about  what 

3  the  best  thing  to  do  would  be.   And  my  sense  of  it 

4  again  is  that  the  meeting  that  Jerry  was  going  to  go 

5  to  was  at  least  going  to  include  as  a  topic  of 

6  discussion  that  topic  from  the  standpoint  that  —  and 

7  to  discuss  with  Paula  Casey  what  the  feeling  was  that 

8  should  be  done. 

9  Q      Now,  after  that  meeting,  what  did 

10  Mr.  McDowell  tell  you,  again  as  best  as  you  can 

1 1  remember,  about  what  had  been  discussed  concerning 

12  recusal  at  the  meeting? 

13  A      The  only  recollection  I  have  in  my  mind  is 

14  that  he  came  back  and  said  it  appeared  she  was  going 

15  to  recuse. 

16  Q      Now  was  that  ~  do  you  know  when  ~ 

17  withdrawn. 

18  Did  he  tell  you  on  this  occasion  when  that 

19  recusal  was  going  to  be  effective? 

20  A      Not  that  I  know  of    He  may  have,  1  just 

21  don't  remember  that. 

22 Q      Do  you  know  how  long  after  the  meeting  it 
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1  took  for  the  recusal  to  become  effective? 

2  A      No.    I  mean,  I  don't  know  whether  that 

3  meeting  that  they  had  up  there  or  not  —  and  I  think 

4  it  is  in  here  in  the  chronology. 

5  Q      If  you  want  to  take  a  look  and  refresh  your 

6  memory. 

7  A      Let  me  see.   All  right,  there  is  an  entry 

8  on  page  6,  November  5th,  where  Jerry  McDowell  is 

9  forwarding  Irv  Nathan's's  E-mail  saying  that  Little 

10  Rock  U.S.  Attorney  Paula  Casey  was  recusing  her 

1 1  office.   In  my  mind  then,  there  was  a  meeting  right 

12  around  November  the  5th,  and  in  my  mind,  the  meeting 

13  would  have  been  before  this.   And  this  was  some  kind 

14  of  confirming  E-mail. 

15  Q      Do  you  know  how  long  before  that  that  was, 

16  before  this  November  5th  E-mail  that  meeting  was? 

17  A      No,  and  I  am  emphasizing,  too,  that's  what 

18  my  mind  is  saying. 

19  Q      You  don't  have  a  distinct  recollection  at 

20  the  time? 

21  A      No,  no,  but  that's  what  I  believe. 

22  MR.  FISHMAN:    Off  the  record. 
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(Discussion  off  the  record.) 

THE  WITNESS:   And  looking  --  one  other 
entry  fits  in,  if  you  look  at  the  November  1,  1993 
entry,  where  it  says  too  that  Paula  Casey  had  not  yet 
requested  any  assistance  from  the  criminal  division. 
And  what  that  is  a  specific  reference  to  is  that  she 
had  the  Hale  case  at  that  point  and  she  had  nine,  as 
I  recall,  criminal  referrals  from  the  RTC.    And 
what's  evidenced  by  that,  in  my  mind,  is  that  at 
least  as  of  November  1,  she  had  not  decided  that  she 
was  going  to  recuse  herself  or  her  office  from  the 
David  Hale  matter  or  any  of  the  referrals  that  were 
in  her  office  at  that  point. 

BY  MR.  CHERTOFF: 
Q      During  the  period  of  time,  again,  from 
mid-September  of  1993  until  the  end  of  October,  do 
you  remember  learning  anything  about  the  substance  of 
possible  additional  referrals  from  the  RTC  that  were 
either  on  the  way  or  had  airived  at  the  Department  of 
Justice  concerning  Madison  Guaranty? 

A      At  some  point  in  that  period,  I  believe  the 

FBI  was  saying  that  they  were  anticipating  referrals, 
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that  the  RTC  had  said  it  was  going  to  be  making 
additional  referrals,  that  it  hadn't  made  the 
additional  referrals.   So  before  they  were  made, 
there  is  no  doubt  in  my  mind  that  I  was  aware  that 
there  was  discussion  with  the  bureau  about  making 
them.   And  my  sense  of  it  at  the  time  was  that  there 
was  some  sense  that  it  was  time  to  make  them,  so  I 
think  the  FBI  was  aware  that  referrals  were  going  to 
be  made. 

That  was  at  the  same  time  frame  where  the 
bureau  was  trying  to  get  documentary  materials  from 
the  Resolution  Trust  Corporation,  I  believe,  in 
Kansas  City  then.    And  the  bureau  was  interested  in 
getting  all  that  it  could  as  soon  as  it  could,  and 
they  weren't  getting  it  as  quickly  as  they  wanted 
it.    And  I  was  aware  of  that,  and  again  assigned  John 
art  bury  to  make  some  contacts  in  that  period  of  time 
designed  to  see  what  the  problem  was  so  that  maybe  we 
could  speed  that  up  and  get  the  RTC  to  give  the 
bureau  the  documents  they  wanted. 

Q      Did  you  have  an  understanding  of  what  the 
substance  of  any  of  those  expected  additional 
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1  referrals  was  going  to  involve? 

2  A      1  did  not. 

3  Q      Did  you  understand,  again  in  the  period  of 

4  September  to  October  19th,  '93,  that  Seth  Ward,  an 

5  individual  named  Seth  Ward  who  was  a  family  relation 

6  of  Webster  Hubbell  was  the  subject  of  one  of  those 

7  referrals? 

8  A      Not  to  my  knowledge.   What  1  would  know  for 

9  sure  is,  if  it  is  in  a  bureau  telex  at  that  point  I 

10  would  have  known  because  I  was  seeing  the  bureau 

1 1  telexes  that  were  being  sent  to  Jack  Keeney  and  to 

12  Jerry.   But  I  don't  remember  Seth  Ward's  name  at  all 

13  coming  up. 

14  Q      From  the  time  you  became  involved  in 

15  mid-September  in  discussing  the  issue  of  the  Hale 

16  allegations  and  related  matters  until,  again,  the  end 

17  of  October,  was  there  any  discussion  that  you  were 

1 8  aware  of  at  the  department  concerning  whether 

19  Mr.  Hubbell  ought  to  be  screened  off  from  any 

20  information  concerning  this  investigation? 

21  A      As  I  recall,  Hubbell  did  a  recusal  memo  and 

22  I  know  nothing  about  what  generated  that.   But  he 


1  recused  himself  and  his  office.   And  that  was  done  in 

2  writing  and  that  was  distributed,  so  everybody  knew 

3  that  Hubbell  was  recused. 

4  There  is  one  thing  that  —  in  that  period 

5  of  time,  in  the  latter  part  of  October  1993  where  -- 

6  and  I  don't  know  if  this  even  relates.   There  is  no 

7  indication  that  this  really  relates  to  Whitewater, 

8  but  Hubbell  apparently  knew  people  in  the 

9  professional  liabilities  staff  of  the  Resolution 

10  Trust  Corporation  in  Washington,  D.C.    And,  at  some 

1 1  point  in  about  October  of  1993,  he  arranged  a  meeting 

12  to  go  over  and  visit  those  folks,  just  to  talk  with 

13  some  of  the  professional  liability  staff 

14  He  met  with  them  and  apparently  met  a  group 

15  with  people,  1  don't  know  who  the  people  were,  but 

16  they  were  from  the  professional  liabilities  staff. 

17  And  in  the  course  of  that,  one  of  the  things  that  he 

18  mentioned  was  that  if  they  were  to  encounter 

19  difficulties  in  producing  ~  if  they  were  to 

20  encounter  difficulties  in  producing  material, 

21  pursuant  to  a  subpoena  or  anything  else  around  the 

22  country,  that  they  should  always  feel  free  to  let  him 
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1  know  if  that  sort  of  difficulty  occurred. 

2  Q      What  do  you  mean  when  you  say  difficulties 

3  in  producing  material? 

4  A      In  other  words,  if  the  RTC  ~  and  I  know 

5  you  know  this  in  dealing  with  regulatory  agencies  ~ 

6  but  sometimes  when  a  United  States  Attorney's  office 

7  or  one  of  our  lawyers  will  issue  a  subpoena,  even  one 

8  we  think  reasonable  and  properly  drawn,  the  regulator 

9  may  become  involved  when  a  financial  institution  is 

10  reluctant  or  —  certainly  your  people  on  the 

1 1  professional  liabilities  staff  who  were  out  there 

12  working  through  liquidators  and  have  in  mind  civil 

13  suits,  may  not  be  as  fast  in  producing  information  as 

14  law  enforcement  wants.   And  there  are  competing 

15  interests  in  those  situations  always. 

16  Now,  what  he  had  in  mind,  I  don't  know. 

17  This  was  very  general  and  it  was  as  a  result  of  the 

1 8  conversation  that  I  had  with  the  person  from  the  RTC 

19  and  I  do  not  know  who  that  person  was. 

20  Q      I  want  to  step  back  for  a  second.   When  you 

21  say  it  is  as  a  result  of  a  conversation  you  had  with 

22  someone  at  the  RTC,  are  you  telling  us  you  learned 
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1  about  this  visit  from  a  conversation  with  someone  at 

2  the  RTC? 

3  A      In  the  routine  dealings  with  the  regulatory 

4  agencies,  and  I  deal  with  these  guys  and  have  dealt 

5  with  them  all  over  the  government,  we  work  with  them 

6  as  part  of  the  national  bank  fraud  working  group. 

7  And  I  get  calls  occasionally  from  people  about 

8  matters  that  are  occurring,  and  one  of  the  calls  I 

9  got  once  was  a  did  you  know  kind  of  a  call,  just  an 

10  informafional  call,  nothing  particularly  important  or 

1 1  significant,  necessarily.  And  who  is  this  person 

12  Hubbell.    See,  it  was  that  kind  of  a  conversation,  it 

1 3  was  very  brief. 

14  After  the  meeting  I  got  another  call. 

15  Q      After  which  meeting? 

16  A      The  one  with  the  professional  liabilities 

17  staff  that  apparently  was  held  with  people  that 

18  Hubbell  knew,  and  I  don't  know  who  those  people  were 

19  from  the  professional  liabilities  staff.    In  any 

20  event,  they  had  their  meeting  and  I  got  a  call  back 

21  afterwards  that  very  generally  related  to  the 

22  circumstances  of  that  meeting  as  I've  described  it. 
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1  And  that's  really  the  totality  of  the  description  of 

2  it. 

3  Q      Did  you  ever  hear  from  Mr.  Hubbell's 

4  office,  either  before  this  meeting  or  after  this 

5  meeting  at  the  RTC,  anything  about  this  meeting? 

6  A      No. 

7  Q      This  meeting  occurred  in  October  of  1993? 

8  A      Yes,  and  I  want  to  say  I  wouldn't 

9  necessarily  expect  to  hear  about  it.    1  mean,  I  sent 

10  an  E-mail  about  it  to  Larry  Urgenson  just  to  let  him 

1 1  know.   And  frankly,  the  only  reason  I  sent  it  at  the 

12  time,  it  was  kind  of  nice  to  know  that  a  senior 

13  person  was  over  at  the  RTC  meeting  with  them  in  case 

14  something  came  down  to  us  where  someone  might  ask  us 

15  about  it  and  did  we  know  about  it,  and  that  sort  of 

16  thing.    So  it  was  purely  administrative  in  nature. 

17  Q      Well,  just  so  1  understand  or  get  clear  on 

18  the  record  what  the  relationships  were  with  the  RTC 

19  and  the  Department  of  Justice,  am  I  correct  in 

20  understanding  that  in  your  capacity  in  the  fraud 

21  section,  you  had  significant  responsibilities  on  an 

22  ongoing  basis  for  dealing  with  the  RTC? 
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1  A      I  chaired  the  national  bank  ft-aud  working 

2  group.   As  a  result  of  that,  I  would  have  liaison 

3  with  them  in  that  regard,  monthly  we  meet,  and  then 

4  have  continuing  contact  with  them,  if  they  wanted  to 

5  call  me. 

6  Q      And  in  fact,  you  or  people  within  your 

7  working  group  or  people  within  the  fraud  section, 

8  would  be  people  who  would  be  called  if  there  was  an 

9  issue  between  a  United  States  Attorney's  Office  and, 

10  let's  say,  an  RTC  office  concerning  the  production  of 

1 1  documents  or  concerning  some  other  dispute? 

12  A      A  couple  of  ways  that  could  work.    One,  the 

13  United  States  Attorney's  Office  may  go  directly  to 

14  the  Executive  Office  for  U.S.  Attorneys.    1  mean,  it 

15  is  not  uncommon.    And  the  reason  they  do  that  is  many 

16  of  them  are  accustomed  to  dealing  with  the  legal 

17  staff  in  EOUSA  or  the  priority  programs  team  in  the 

18  Executive  Office  for  United  States  Attorneys,  and 

19  that's  EOUSA.    So,  it  wouldn't  be  uncommon  for  them 

20  to  go  to  them  and  not  to  come  us.    It  wouldn't  be 

21  uncommon  for  them  to  come  to  both  of  us  when  they  had 

22  some  kind  of  an  issue. 
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1  Q      Now,  Mr.  Hubbell's  responsibilities  as 

2  associate  Attorney  General  did  not  involve 

3  supervision  of  the  criminal  division;  correct? 

4  A      That's  correct. 

5  Q      Are  you  aware  of  any  component  within  his 

6  area  of  supervision  that  typically  had  dealings  with 

7  the  RTC? 

8  A      Absolutely  not.    The  only  dealings  that  I 

9  know  of  that  he  had  with  the  RTC  were  in  his  prior 

10  capacity  with  his  private  law  firm.    And  I  think 

1 1  that's  where  he  met  the  people  on  the  professional 

12  liabilities  staff,  because  of  the  contract  that  his 

13  private  firm  had  with  the  RTC. 

14  Q      And  your  understanding,  again  from  what  had 

15  been  reported  to  you  from  someone  at  the  RTC,  was,  at 

16  the  meeting  he  had  at  the  RTC  in  October  1993,  he 

17  indicated  to  the  individuals  who  were  present  from 

18  the  professional  liabilities  staff  that  if  they  had 

19  an  issue  or  a  dispute  regarding  the  production  of 

20  documents,  they  should  feel  free  to  reach  out  to 

21  him  ~ 

22 A      Reach  out  to  him  or  if  they  had  a  problem 
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1  they  wanted  to  bring  to  his  attention,  they  should 

2  feel  free  to  do  so. 

3  Q      Is  there  anything  else  you  learned  about 

4  that  meeting  subsequently? 

5  A      No. 

6  Q      Other  than  E-mailing  Mr.  Urgenson,  did  you 

7  raise  the  issue  of  the  meeting  with  anybody  else? 

8  A      No. 

9  Q      Did  Mr.  Urgenson  ever  respond? 

10  A      No. 

1 1  Q      Did  anybody  else  ever  respond? 

12  A      He  opened  his  E-mail,  I  believe. 

13  Q      Did  he  ever  give  you  an  answer? 

14  A      No. 

15  Q      Or  say  anything  about  it? 

16  A      No. 

17  Q      Did  it  seem  to  you  odd  that  Mr.  Hubbell 

18  would  go  over  and  make  a  statement  like  that  at  a 

19  meeting  with  the  RTC? 

20  A      I  am  not  going  to  characterize  it  as  odd 

21  because  I  think  an  Associate  Attorney  General  can  do 

22  whatever  they  want.    Looking  back  on  it  and  knowing 
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1  that  this  guy  is  a  colossal  crook,  you  know,  you  may 

2  think  that  it  is  rather  strange,  but  I  don't  know. 

3  Q      Do  you  know  from  what  —  again,  1 

4  understand  that  you  got  this  in  a  report  from  someone 

5  else  ~  whether  Mr.  Hubbell  was  there  with  anybody 

6  else? 

7  A      No. 

8  Q      Did  the  person  — 

9  MR.  FISHMAN:    No,  you  know  or  -- 

10  THE  WITNESS:   No,  I  don't  know.    This  was 

1 1  quick  and  informational  and  at  the  time  the  only 

12  significance  to  me  at  all  was  that  it's  a  senior 

13  official  going  over  to  an  agency  that  we  deal  with 

14  and  it  would  be  good  to  know  what  was  occurring  out 

15  of  that,  and  what  was  involved.    So  ~ 

16  BY  MR.  CHERTOFF: 

17  Q      I  take  it,  neither  before  this  meeting  in 

18  October  nor  after,  did  Mr.  Hubbell  or  anybody  in  his 

19  office  ever  give  you  any  kind  of  notification  ~ 

20  A      That's  correct.   And  again,  in  fairness,  1 

21  don't  know  of  any  obligation  anybody  had  to  give  me 

22  notice  or  that  it  would  be  normal  that  they  would  or 


1  that  they  would  let  the  criminal  division  know  and 

2  maybe  they  did.    So,  I  don't  attach  any  particular 

3  significance  to  the  non-notice.   As  I  understand  it, 

4  it  was  a  general  and  public  meeting  with  professional 

5  liability  staff  members.   Whether  there  were  any 

6  private  meetings  on  the  side  or  anything  else  is 

7  certainly  not  known  to  me. 

8  Q      Do  you  know  the  identity  of  any  of  the 

9  professional  liabilities  staff  members  who  attended 

10  the  meeting? 

11  A      No. 

12  Q      Is  there  anything  else  you  know  about  that 

13  meeting  that  you  have  not  -- 

14  A      Nothing. 

15  Q      --  related  to  us. 

16  Let  me  direct  your  attention  to  what  has 

17  been  marked  as  Bates  number  5455  for  identification, 

18  through  35470  for  identification.   Let  me  ask  you  if 

19  you  recognize  that  document?   It  says  "allegation: 

20  Hale's  SPl  loan  to  McDowell"  across  the  top. 

21  A      I  recognize  this  document  to  be  a  document 

22  that  I  personally  prepared  in  an  early  stage  of  our 
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involvement  and  I  believe  these  ~  it  is  marked  —  I 
am  not  sure  who  marked  that,  but  I  see  at  the  bottom, 
it's  JJN,  I  think  that's  Jim  Nixon.    I  distributed 
this  document  to  McDowell  and  all  the  team  members  at 
the  time,  and  its  purpose  was  simply  to  alert  them  to 
various  information  appearing  in  the  press. 

And  also  I  want  to  refer  to  a  particular 
page  because  I  notice  this  ~  I  saw  this  document 
yesterday  in  reviewing  files.   On  page  5  of  the 
document  footnote  3,  where  it  says  "in  1992,  the 
fraud  section  was  instructed  to  review  the  referral," 
and  it  continues,  that's  mistaken,  that  was  in  1993. 

But  in  any  event,  the  purpose  of  this  was 
that  I  had  seen  a  number  of  allegations  that  were 
around,  including  the  nine  RTC  referrals,  and  I 
wanted  to  be  sure  that  the  people  that  we  had  that 
were  looking  at  this,  were  focusing  on  a  wide  range 
of  potential  information.    So  I  distributed  it  for 
that  reason. 

Q      I  want  to  direct  your  attention  to  ~  and 
let  me  withdraw  the  question. 
My  understanding  is,  in  preparing  this,  you 
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were  specifically  collecting  information  that  was  in 
the  press,  and  this  is  not  the  product  necessarily  of 
your  own  investigation,  it  was  a  compilation  ~ 

A      I  personally  sat  down  and  went  through 
newspaper  articles,  through  whatever  other  sources  of 
file  information  we  had  in  the  fraud  section  that 
were  pertinent  and  put  that  together  one  day. 

Q      You  were  not  vouching  for  the  accuracy  of 
the  press  information;  you  were  just  compiling  it? 

A      Simply  compiling  information  for  purposes 
of  the  team  so  they  would  be  informed. 

Q      In  connection  with  that  action,  let  me 
direct  your  attention  to  page  6  which  bears  Bates 
number  5460  for  identification,  and  this  is  the 
next-to-last  paragraph.   It  says  Justice  Department 
spokesman  Carl  Stem  said  "This  was  not  a  review 
conducted  by  Paula  Casey.   The  information  should 
have  been  communicated  to  the  RTC  months  earlier.  As 
far  as  I  know,  Paula  Casey  didn't  participate  in  any 
decisionmaking." 

Where  did  you  get  that  from? 

A      I  remember  ~  and  I  believe  that  is 
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1  probably  referenced  right  in  the  document.   Let's 

2  see.   This  second  ~  on  page  5  there  is  an  article, 

3  The  Washington  Post,  dated  November  1 1,  1993.   And  it 

4  begins  to  quote  that  article,  and  I  believe,  looking 

5  at  this,  that  that  article  came  from  that  —  or  that 

6  quote  came  from  that  article.   I  remember  being 

7  amazed  in  reading  that  statement. 

8  Q      Why  were  you  amazed? 

9  A      Well,  because  it  was  my  distinct  impression 

10  that  the  matter  went  back  to  the  United  States 

1 1  Attorney's  Office  for  review.   And  I  understood  ~ 

12  and  in  going  back  I  put  the  Wall  Street  Journal  there 

13  as  an  attachment  because  I'm  equally  amazed  by  what 

14  was  stated  in  that,  was  that  the  matter  had  been 

15  closed  in  the  criminal  division  of  the  Department  of 

16  Justice,  which  it  had  not.    So  when  I  looked  at  that 

17  initially  I  saw  that,  in  my  mind  at  least,  there  was 

18  a  factual  mistake  that  was  published  in  the 

19  newspaper. 

20  And  that  the  matter  was  in  the  United 

21  States  Attorney's  Office,  as  I  understood  it,  for 

22  decision.   And  of  course  at  some  point,  I  discovered 
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1  also  that  the  referral  back  to  the  United  States 

2  Attorney's  Office  somehow  was  still  within  the 

3  Department  of  Justice  someplace  for  a  period  of 

4  time.   I  was  equally  surprised  when  I  learned  that. 

5  So,  the  articles  where  they  say  that  Paula  Casey 

6  didn't  participate  in  any  decisionmaking,  frankly, 

7  was  astonishing  to  me. 

8  Q      Was  it,  in  fact,  your  understanding  that 

9  the  decision  to  decline  that  particular  referral, 

10  C0004,  was  Paula  Casey's  decision? 

11  A      Yes. 

12  Q      Did  you  ever  see  her  declination  letter? 

13  A      1  thought  I  saw  it  published  in  a  newspaper 

14  article  and  1  spent  a  couple  of  hours  going  through 

15  our  files  yesterday  looking  for  the  newspaper 

16  article.   1  thought  it  was  published  in  the  Wall 

17  Street  Journal  and  1  even  asked  that  we  do  a  search 

18  and  couldn't  find  it.    1  thought  1  saw  it  at  one 

19  point,  but  1  may  be  thinking  about  excerpts  from  it. 

20  Q      Let  me  show  you  Bates  number  6767  which  is 

21  the  declination  letter  and  ask  you,  having  looked  at 

22  it,  if  you  have  seen  it  before.   Take  a  moment  to 
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review. 

A      I  believe  I  have  seen  it.    But,  again,  I 
thought  I  saw  this  published  in  a  newspaper  article. 
One  thing  I  notice  here,  and  it  is  rather  curious  to 
me,  this  doesn't  have  any  fraud  section  indicator  on 
it  which  would  suggest  to  me  that  it  is  not  in  fraud 
section  files.   And  I  don't  attach  any  particular 
significance  to  that.    1  thought  I  saw  this  in  a 
newspaper  article.   At  some  point  1  thought  it  was 
published  along  with  Banks's  letters. 

Q      Do  you  remember  seeing  that  in  the  context 
of  seeing  an  actual  letter  of  declination  letter  in 
the  course  of  your  various  reviews  of  documents  in 
connection  with  this  matter? 

A      No;  as  a  matter  of  fact,  no,  I  don't.    1 
don't  --  I  don't  remember  seeing  it  during  the 
review.   Again,  I  do  remember  finding  it  rather 
surprising. 

Q      Your  distinct  understanding  is  that  the 
criminal  division  fraud  section  returned  the  matter 
to  the  U.S.  Attorney's  Office  in  Little  Rock  for  them 
to  make  the  decision? 
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A      That's  correct. 

Q      Let  me  direct  your  attention  ~ 

MR.  FISHMAN:    Do  you  mean  that  the  fraud 
section  itself  returned  it? 

MR.  CHERTOFF:    Or  the  criminal  division.    1 
will  withdraw  the  ~ 

THE  WITNESS:   Actually  let  me  -- 
BY  MR.  CHERTOFF: 
Q      Let  me  withdraw  the  question.   I  will  make 
the  question  clear. 

Is  it  your  understanding  that  main  Justice 
returned  this  case  to  the  United  States  Attorney's 
Office  in  Little  Rock  for  that  office  to  make  the 
decision  on  the  referral? 

MR.  FISHMAN:    When  you  say  "this  case"  -- 
BY  MR.  CHERTOFF: 
Q      C0004. 

A      C0004.    Absolutely.    That  was  my 
impression,  where  the  letter  stated  here  the  matter 
was  concluded  before  I  began  working  in  this  office, 
whether  that  was  concluded  by  the  interim  or  the 
acting  United  States  Attorney  or  not  is  not  known  to 
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1  me.   My  impression  was,  when  it  was  finally  located 

2  and  it  was  sent,  that  the  interim  United  States 

3  Attorney  waited  for  Paula  Casey  to  come  aboard. 

4  So,  my  absolute  impression  is  that  when 

5  this  went  back,  in  terms  of  the  way  organizations  are 

6  structured,  there  was  a  basic  question  to  the 

7  department,  the  basic  issue  that  was  recuse  or  not, 

8  as  reflected  by  Moscato's  memo,  Anthony  Moscato's 

9  memo.   As  a  result  of  that,  the  division  recommended 

10  that  it  go  back  to  Moscato,  that  is  the  central  fact 

11  in  my  mind,  or  back  to  the  United  States  Attorney's 

12  Office. 

13  As  I  understand  it,  it  didn't,  and  I  don't 

14  know  why  it  didn't,  but  it  didn't.    It  went  back 

15  through  the  chain  and  I  think  Larry  Urgenson 

16  apparently  signed  off  on  it  on  March  the  19th, 

17  according  to  the  records,  of  1993. 

1 8  After  it  went  back  to  Frazier,  it  went  back 

19  to  Frazier  for  a  decision. 

20  Q      On  recusal? 

21  A      A  decision  on  whether  or  not  to  accept  the 

22  criminal  division's  recommendation,  one;  secondly,  a 
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1  decision  on  whether  or  not  to  forward  to  the  United 

2  States  Attorney  the  memorandum  that  was  done  by  Mark 

3  MacDougall,  M-a-c-D-o-u-g-a-1-1.   So  it  went  back  to 

4  that  office  for  that  decision  and  whether  they  are 

5  going  to  concur  or  not.    One  is  the  recusal; 

6  secondly,  the  memorandum  that  accompanied  that  - 

7  that  or  the  Mark  MacDougall  memorandum  was  forwarded 

8  for  his  sending  on  to  the  United  States  Attorney  if 

9  he  felt  it  was  appropriate  to  send  it  on.    We  told 

10  him  you  can  send  it  on,  that's  fine.   This  is  our 

1 1  view  of  it.    If  you  want  to  send  it  on  to  the  U.S. 

12  Attorney,  feel  fi-ee. 

13  So,  the  posture  of  it  plainly  was  the  U.S. 

14  Attorney's  Office  had  either  decided  to  decline  it  or 

15  proceed  with  it  and  go  back  to  the  FBI  and  work  it 

16  out  or  come  back  to  the  department  and  say  we  don't 

17  like  this  decision,  as  I  suppose  they  could  have 

18  done.    So  when  Paula  Casey  received  it,  I  wasn't  in 

19  in  her  office,  but  that  was  the  posture. 

20  So,  again,  when  it  says,  it  was  concluded 

2 1  before  I  began  working  in  this  office,  it  was  not 

22  concluded  in  the  ft^aud  section  of  the  criminal 
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division  or  in  the  criminal  division,  whether  it  was 
concluded  somewhere  else  up  the  chain,  though,  is,  I 
suppose,  a  possibility,  too.    But  1  don't  know  that 
and  I  don't  believe  that. 

Q      To  your  knowledge,  within  the  main  Justice 
it  was  not  concluded? 

A      That's  correct. 

Q      And  it  was  returned  to  the  U.S.  Attorney's 
Office  in  Little  Rock  at  some  point  with  a  decision 
to  be  made  in  Little  Rock  concerning  what  further 
action  would  be  taken? 

A      That's  correct,  that's  right. 

Q      Was  there  ever  -- 

A      And  I  notice  one  other  thing  though  that, 
in  the  letter,  and  the  letter  is  a  little  unclear  to 
me,  where  there  is  a  concurrence  with  the  memorandum 
that  was  prepared  in  the  fraud  section  on  the  face  of 
Paula  Casey's  memo  or  letter.   She  in  her  last 
paragraph  says  "although  I  am  declining  to  take 
further  substantive  action,"  I  don't  know  what  she 
meant  by  that,  whether  it  is  simply  an  acknowledgment 
that  I  am  the  United  States  Attorney  and  I  can 
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1  proceed  with  this  or  not,  but  I  have  looked  at  the 

2  fraud  section  memo,  I  have  reviewed  it  or  whatever 

3  she  has  done,  and  has  said  I  am  not  going  to  proceed 

4  with  it. 

5  I  don't  know  what  precipitated  the  letter. 

6  I  don't  know  what  precipitated  the  precise  wording  in 

7  the  letter,  which  on  the  face  of  it,  I  don't  totally 

8  agree  with.    But  it  definitely  was  there  for  a 
decision  in  that  office. 

Q      When  you  say  "definitely  there,"  you  mean 
definitely  in  Little  Rock? 

A      In  Little  Rock. 

Q      Now,  this  letter,  this  declination  letter 
is  dated  October  27,  which  is  a  little  less  than  two 
weeks  before  Ms.  Casey  recused  herself? 

MR.  FISHMAN:    Actually  one  week. 
BY  MR.  CHERTOFF: 

Q      About  the  5th,  so  it  is  about  10  days.   As 
of  October  27,  you  understood  that  the  Hale 
allegations  involved  some  allegations  relating  to 
Whitewater? 

A      Yes. 
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1  Q      And  to  your  knowledge,  was  that  fact  known 

2  to  Ms.  Lewis  that  the  Hale  allegations  ~ 

3  A      To  Ms.  Lewis? 

4  Q      I'm  sorry,  to  Ms.  Casey. 

5  A      That  they  involved  ~  I  don't  know  what  she 

6  knew.   I  just  don't  know  what  she  knew.   I  notice 

7  that  the  criminal  referrals  from  the  Resolution  Trust 

8  Corporation,  its  nine  criminal  referrals,  came  in  to 

9  Paula  Casey's  office  right  about  the  time  she 

10  declined  the  one  referral. 

1 1  In  addition  to  that,  the  Little  Rock  FBI 

12  was  reporting  to  her  office  on  everything  they  knew, 

13  so  presumably  she  was  following  that.   Further,  she 

14  was  dealing  with  David  Hale's  lawyer,  and  was  reading 

15  the  newspaper;  and  I  have  forgotten  what  some  of  the 

16  articles  were  in  that  period,  but  I  think  they  were 

17  pretty  expansive.  And  I  don't  know  whether  the 

18  reporter  had  talked  to  her  or  not,  the  same  one  that 

19  apparently  talked  to  Irv  Nathan. 

20  Q      Was  there  ever  any  discussion  at  the  time, 

21  that  is  to  say  in  October  or  November  of  1993,  about 

22  Ms.  Casey's  declination  of  the  original  referral  for 
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1  C0004? 

2  A      Discussion?  Not  that  I  am  aware  of,  not 

3  that  I  know  of    I  remember  when  I  first  became  aware 

4  of  the  letter,  just  commenting  generally  about  the 

5  nature  of  it,  but  I  mean  it  was  obvious  that  she  had 

6  declined,  C0004.    And  the  way  I  see  it  is  that  her 

7  office  declined  C0004,  however  they  wanted  to  phrase 

8  it. 

9  Q      What  was  the  comment  ~  what  were  the 

10  comments  that  you  made  when  you  first  became  aware 

11  of  -- 

12  A      I  am  speaking  generally.   I  just  know  that 

13  I  would  have  reacted  and  said  this  doesn't  seem  quite 

14  accurate. 

15  Q      Let  me  now  direct  your  attention  to  the 

16  period  after  Ms.  Casey  recused  herself   At  that 

17  point,  did  the  fraud  section  team  with  Mr.  McKay  and 

18  Mr.  Nixon  become  involved  in  conducting  the 

19  investigation  of  the  case  from  a  prosecutorial 

20  standpoint? 

21  A      Yes. 

22  Q      And  you  supervised  that  in  your  capacity  as 
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1  principal  deputy  head  of  the  fraud  section? 

2  A      Directly  and  indirectly.   Some  of  the 

3  supervision  I  assigned  to  John  art  bury,  who  was  a 

4  deputy  section  chief 

5  Q      In  the  course  of  that  assignment  of  yours 

6  after  Ms.  Casey  recused  herself,  did  you  have 

7  occasion  to  have  discussions  with  Mark  Stevens  at  the 

8  Small  Business  Administration? 
A      Absolutely. 
Q      And  who  was  Mark  Stevens,  in  terms  of  what 

was  his  position  at  that  time? 

A      It  is  in  the  file  memo  that  I  did  of  the 
contact  with  him,  the  initial  contact,  but  my 
recollection  is  he  was  with  the  Office  of  Inspector 
General  or  legal  counsel's  office. 

Q      What  was  the  reason  you  initially  —  and 
feel  free  to,  if  you  need  to  refresh  yourself,  I  have 
the  memos  I  would  be  happy  to  provide  them  to  you  ~ 
what  was  the  reason  you  initially  got  in  touch  with 
Mr.  Stevens? 

A      There  were  a  couple  of  things  that  were 

going  on  about  the  same  time,  so,  one  maybe  before 
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1  the  other,  but  I  have  a  good  memory,  or  rather  clear 

2  memory  of  some  of  the  activity  that  occurred  in 

3  relation  to  Stevens.   One  of  the  reasons  we  were  in 

4  contact  with  him  early  was  with  respect  to  the  SBA 

5  aspect  of  the  Hale  referral  that  had  to  be  explored 

6  and  examined.   Another  was  that  I  learn  from  Stevens 

7  that  documents  had  been  given  to  various  —  I  think 

8  David  Kendall  of  the  White  House  staff 
Q      David  Kendall  was  just  —  to  help  you 

locate  this  in  your  mind,  David  Kendall  was  at 
Williams  &  Connolly.    There  was  ~ 

A      I  am  not  thinking  of  David  Kendall. 

Q      Neil  Eggleston? 

A      Neil  Eggleston,  right.    And  again,  I  will 
refer  you  to  the  memos  because  at  the  time  I  did 
memos  of  all  of  this  and  the  memos  are,  to  the  best 
of  my  knowledge  and  belief,  accurate  representations 
of  what  was  occurring. 

But  anyway,  the  documents  had  gone  over  to 
the  White  House  at  that  time  and  we  wanted  the 
documents.   We  wanted  to  know  why  the  documents  were 
over  there.   We  wanted  to  know  who  was  discussing  the 
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1  documents  with  whom.    We  wanted  to  know  what  kind  of 

2  contacts  David  Hale's  lawyer  was  having  with  people 

3  in  the  White  House.   And  part  of  the  reason  for  that 

4  was  we  had  read  newspaper  articles  that  were 

5  reporting  on  this  stuff,  and  we  wanted  to  know  why. 

6  Bearing  in  mind,  again,  that  from  your  view 

7  of  it,  at  that  time  there  were  questions  about 

8  Whitewater  that  were  significant,  and  we  really 

9  wanted  to  examine  it.    So  one  of  the  things  we  wanted 

10  back  was  the  documents.    My  feeling  and  the  feeling 

1 1  of  the  FBI  agents  who  were  working  the  case  at  the 

12  time  was  that  the  documents  went  to  the  White  House 

13  at  the  time.   And  we  later  learned  that  part  of  the 

14  reason  for  that  was  they  were  of  Congressional 

15  interest  and  the  White  House  counsel's  office  simply 

16  wanted  to  know  what  was  going  on.    They  had  contact 

17  and  communication  with  the  SBA's  general  counsel  who 

18  didn't  see  a  problem  with  sending  them  over  without 

19  notification  of  law  enforcement  or  anybody  else,  and 

20  sent  them  over. 

21  I  think  all  on  the  face  of  it, 

22  unexceptional.   Our  concern  was  that  we  did  have  an 
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1  investigation  going  on  and  material  was  going  out 

2  without  our  getting  it  and  it  was  in  the  hands  of 

3  people  who  at  the  time  might  be  in  a  role  of 

4  counseling  or  advising  people.   And  these  were 

5  governmental  documents  and  that  there  should  be  an 

6  appropriate  procedure  and  a  matter  of  record  in  the 

7  handling  of  the  documents  and  that  they  did  not 

8  belong  in  the  hands  of  a  staffer,  so  we  pursued 

9  that.    And  ultimately,  the  documents  were  returned  to 

10  the  Small  Business  Administration,  and  ultimately,  we 

1 1  had  the  people  involved  interviewed  by  the  FBI. 

12  Q      Who  were  the  people  who  were  interviewed  by 

13  the  FBI? 

14  A      Eggleston  is  one  and  there  were  others. 

15  Q      Was  Mr.  Lindsey  interviewed? 

16  A      I  believe  so. 

1 7  Q      Was  Mr.  Nussbaum  interviewed? 

18  A      I  don't  —  yes,  I  think  Nussbaum  was 

19  interviewed,  too,  I  believe.   I  stand  corrected  if 

20  not,  but  I  believe  we  had  him  interviewed,  too.    I 

21  know  I  wanted  him  interviewed. 

22  Q      Were  there  other  people  in  the  White  House 
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counsel's  office  or  in  the  White  House  who  were 
interviewed? 

A      Not  that  1  remember.   But  again,  that  is 
readily  ascertainable  from  the  bureau. 

Q      Were  302  interview  reports  written  up? 

A      Reports  were  done. 

MR.  CHERTOFF:    I  guess  I  have  to  --  I  think 
we  have  sent  over  a  letter  request  encompassing 
this  --  1  am  addressing  myself  to  Mr.  Fishman  --  but 
I  don't  think  we  have  received  such  reports.    There 
is  a  letter  request.    I'm  certain  it  has  been  sent 
out. 

MR.  FISHMAN:    I  haven't  seen  it  if  it  has 
been  sent  out.    All  of  the  documents  that  are  in  the 
possession  of  the  FBI,  you  have  a  complete 
production,  as  I  am  advised  by  the  FBI,  with 
notations  as  to  which  documents  were  not  produced  at 
the  request  of  the  independent  counsel.   You  have  not 
asked  us  to  revisit  those  ~  that  withholding  to  my 
knowledge,  I  am  happy  to  do  that  and  I  don't  think  we 
need  to  discuss  it  on  the  record.   Can  we  go  off  the 
record  for  a  second. 


80 

(Discussion  off  the  record.) 

MR.  DINH:    Back  on. 

THE  WITNESS:    You  mentioned  302,  my 
recollection  is  they  did  the  interviews  and  they 
quickly  telexed  the  results,  whether  they  had  a  302 
or  it  remained  in  a  telex  form,  I  am  not  sure,  but  it 
is  in  some  form  and  it  was  done  formally. 

BY  MR.  CHERTOFF: 
Q      Did  you  ever  learn  the  circumstances  under 
which  these  documents  were  transmitted  to  the  White 
House,  and  what  happened  ~ 

A      My  impression  was  it  was  totally  innocent. 
And  you  had  White  House  staff,  who  were  interested  in 
tracking  what  was  going  on  on  the  Hill,  for  -- 
because  it  concerned  the  White  House.    So,  that  when 
a  request  for  documents  went  over  to  the  Small 
Business  Administration,  they  wanted  a  set  of  that 
documents  and  that  a  set  of  those  documents  was 
prepare.   We  asked  them  for  copies  with  handwritten 
notations  on  and  any  and  all  copies. 

Q      You  asked  them,  you  asked  the  White  House, 
the  White  House  folks,  the  bureau  was  asked  for  any 
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1  Xeroxes  and  we  wanted  all  of  that,  too,  to  make  sure 

2  we  had  it  because  we  wanted  to  know  if  any  notations 

3  had  been  made  about  anything.   And  we  were  unable  to 

4  get  any  of  that. 

5  1  believe  that  Mr.  Eggleston  said  he  made 

6  some  rough  notes  at  some  point  but  shredded  the 

7  documents  but  turned  the  rest  back  over  to  the  Small 

8  Business  Administration,  but  1  would  ~  1  really  want 

9  you  ~  if  you  are  going  to  rely  on  it,  get  the 

10  record.   We  will  look  at  that.    I  want  to  track  back 

1 1  over  this  issue  with  the  SBA  documents.   Let  me 

12  withdraw  the  question. 

13  My  understanding,  from  what  you've  told  me, 

14  is  that  the  House  committee  had  requested  documents 

15  in  connection  with  the  SBA  investigation  - 

16  A      That's  my  recollection. 

17  Q      In  response  to  that  request,  am  I  correct, 

1 8  that  the  SBA  sent  over  a  letter,  and  then  there  were 

19  accompanying  documentary  exhibits? 

20  A      That's  my  understanding. 

21  Q      And  the  accompanying  documentary  exhibits 

22  included  investigative  work  product  that  the 


1  Inspector  General  of  SBA  had  generated? 

2  A      1  don't  know  in  that's  true  or  not,  but  the 

3  documents  are  —  they've  got  them.    I  just  don't 

4  know. 

5  Q      Were  some  of  the  documents  confidential,  to 

6  your  knowledge? 

7  MR.  FISHMAN:    Confidential  to  whom? 

8  BY  MR.  CHERTOFF: 

9  Q      Confidential  law  enforcement  information  or 

10  investigative  information  to  the  SBA,  the  documents 

1 1  sent  to  the  House. 

12  A      I  don't  remember  what  was  in  them.    I  don't 

13  remember  being  struck  by  the  notion  that  they  were 

14  confidential  documents. 

15  Q      Were  they  public  documents?  Was  the 

1 6  content  of  the  set  of  exhibits  sent  over  to  the  House 

17  composed  entirely  of  public  documents? 

18  A      1  don't  know  that.    1  believe  they  were 

19  documents  that  were  agency  documents,  but  documents 

20  they  felt  they  could  share  with  the  Hill. 

21  Q      Why  was  the  decision  made  by  the  department 

22  and  the  FBI  that  these  documents  ought  to  be 
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recovered  from  the  White  House? 

A      As  I  recall,  there  was  a  newspaper  article 
about  a  telephone  call  from  Hale's  attorney,  Lindsey, 
and  there  was  some  indication  of  communication 
between  Hale's  lawyer  and  White  House  staff  of  the  -- 
sort  of  a  substantive  nature.   And  then  there  was 
this  indication  of  taking  documents  from  the  Small 
Business  Administration,  and  to  us  the  circumstances 
were  a  little  unusual.   And  we  wanted  to  be  sure  we 
knew  what  they  had  taken.   And  that  we  would  know  it 
ourselves.   And  that  if,  in  fact,  there  were 
notations  on  these  documents,  it  might  relate  to 
conversations  or  contacts  these  people  had  that  were 
significant,  we  wanted  that,  too.    And  we  wanted  to 
be  sure  that  there  was  a  process  in  place  if  an 
agency  such  as  the  Small  Business  Administration  that 
was  conducting  some  investigative  work  in  that  period 
was  communicating  with  law  enforcement,  if  and  when 
it  had  requests  for  materials  from  anybody  who  might 
be  of  interest  to  the  investigation  and  might  be  a 
witness  in  the  investigation. 

And  at  that  time,  Mr.  Eggleston  and 

84 
Mr.  Lindsey,  both  as  I  recall,  were  seen  by  us  as 
potential  witnesses  of  contacts  and  communications  of 
Hale  and  his  lawyer.   And  we  did  want  to  know  what 
Hale's  lawyer  was  saying  to  these  people.   We  didn't 
know.    Or  what  ~  you  know,  what  those  commun  ~ 

Q      Did  you  ever  ascertain  exactly  how  it  was 
that  the  White  House  requested  the  documents  from 
SBA? 

A      I  believe  that  one  of  the  documents  you 
have  of  my  contact  with  an  SBA  employee  reflects 
that.   And  I  don't  remember  exactly  what  that  was, 
but  I  believe  that  what  he  said  was  that  the  general 
counsel  had  represented  that  it  was  an  inquiry  from 
White  House  staff,  again  related  to  the  Congressional 
interest  and  the  White  House  staff  wanting  to  be 
informed  so  they  wanted  to  see  the  documents.   And 
that's  all  I  remember,  independently. 

Q      Was  it  the  House  Congressional  liaison 
office  that  gave  the  request  to  the  SBA? 

A      My  recollection  is  there  was  a  contact 
between  Eggleston  and  general  counsel  of  the  SBA.    I 
believe  that's  in  the  memo  or  one  of  the  memos.    I 
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1  haven't  seen  those  in  a  while,  but  I  believe  that's 

2  true.   And  I  have  a  recollection,  too,  that  it  was  a 

3  higher  level  communication  than  just  the 

4  Congressional  affairs  office.   That's  my  memory  of 

5  it. 

6  Q      Higher  level? 

7  A      Or  at  least  a  different  organization. 

8  Q      That  it  was  from  the  White  House  counsel's 

9  office  rather  than  the  Congressional  liaison  office? 

10  A      That's  my  recollection. 

11  Q      Do  you  recall,  as  you  sit  here  now,  what 

12  were  the  materials  that  were  actually  transmitted  to 

13  the  White  House? 

14  A      No. 

15  Q      Do  you  know  whether  the  actual  criminal 

16  referrals,  actual  SB  A  referrals  were  part  of  the  — 

17  A      Part  of  that  package,  1  don't  believe  they 

18  were.   Not  the  package  that  came  back.   I  don't 

19  believe  that. 

20  Q      Not  the  package  that  came  back  from  the 

21  White  House? 

22 A      Right.    1  didn't  see  the  package  that  came 


1  back  from  the  White  House,  either.   That  was 

2  apparently  redelivered  by  Eggleston  to  this  fellow. 

3  Q      Stevens? 

4  A      Stevens.   Directly  on  a  Sunday. 

5  Q      And  then  Stevens  later  communicated  that  he 

6  had  gotten  everything  back? 

7  A      That's  right. 

8  Q      Was  there  a  receipt  or  was  there  paperwork 

9  that  accompanied  the  original  transmission  of  the 

10  documents  to  the  White  House  and  then  the  return? 

11  A      I  don't  know.    My  recollection  is  Stevens 

12  said  he  saw  Eggleston  on  the  street  and  Eggleston 

13  handed  him  the  documents  and  he  took  them  inside. 

14  Q      He  saw  him  on  the  street? 

15  A      Met  him  on  the  walk. 

16  Q      Where? 

17  A      Outside  the  IG's  office,  I  believe. 

18  Q      You  mean  outside  the  SBA  IG's  office? 

19  A      Right. 

20  MR.  FISHMAN:    I  don't  think  he  means 

21  others,  a  random  encounter. 

22  THE  WITNESS:    I  think  he  said  I  will  give 
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you  the  documents  back,  it  was  hurried,  and  the 
fellow  drove  up  and  Stevens  was  waiting  for  him  and 
he  said  here  are  the  documents. 
BY  MR.  CHERTOFF: 

Q      Did  Mr.  Stevens  ever  explain  why  the 
documents  weren't  returned  with  a  messenger  or 
somebody  bringing  them  back  and  delivering  them  to 
the  office? 

A      No.    And  1  don't  want  to  speculate  why 
Eggleston  might  have  thought  he  wanted  do  it 
himself.   Certainly  we  were  indicating  that  we  wanted 
the  documents. 

Q      Did  you  ever  —  were  you  involved  in  any 
or  --  let  me  withdraw  the  question. 

Were  you  aware  of  any  investigation,  up 
until  the  time  that  Mr.  Fiske  was  named,  concerning 
Mr.  Coleman's  contacts  with  someone  from  the  White 
House  about  the  Hale  matter? 

A      Randy  Coleman? 

Q      Yes. 

A      I  was  sure  interested.  That's  what  I  was 

talking  about  earlier. 
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Q      Was  there  any  investigation  that  actually 
ensued? 

A      That's  why  we  interviewed  Lindsey,  partly. 

Q      Do  you  remember  what  Mr.  Lindsey  said,  if 
anything,  about  that? 

A      No,  I  don't  remember  getting  anything 
incriminatory  or  exculpatory  or  of  particular  import 
other  than  his  recollection  what  it  was  about.   And  I 
just  don't  remember  what  he  said,  but  we  do  have  a 
written  report  of  that  contact  with  the  bureau. 

MR.  FISHMAN:    I  will  say  this  now,  any 
provision  of  302  reports  or  anything  like  that  will 
have  to  be  discussed  with  the  independent  counsel 
before  that  happens  because  Mr.  Hale  is  still 
cooperating  with  them  as  I  understand  it. 

MR.  CHERTOFF:    The  302  of  Hale  -- 
MR.  FISHMAN:    I  understand.   Although  the 
department  has  a  great  willingness  to  cooperate  with 
the  committee,  we  also  are  mindful  that  we  don't  want 
to  interfere  at  all  with  what  the  independent  counsel 
is  trying  to  accomplish.   And  we  will  have  to  have 
further  discussions  with  the  committee  and  with  the 
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1  independent  counsel  about  the  nature  of  the  request. 

2  BY  MR.  CHERTOFF: 

3  Q      When  the  FBI  sought  to  reclaim  the 

4  documents  or  recover  the  documents  that  had  been 

5  transmitted  to  the  White  House  by  the  SBA,  did  they 

6  do  so  by  way  of  subpoena? 

7  A      No. 

8  Q      Was  it  an  oral  request? 

9  A      I  talked  directly  to  Stevens  and  said  I 

10  wanted  it  done. 

1 1  Q      And  Stevens  then  ~ 

12  A      To  the  extent  we  could  do  it  and  I  thought 

13  there  were  communications  going  on  in  that  period  of 

14  time,  too,  between  people  much  higher  than  1  am  in 

15  the  department.   Maybe  Phil  Heymann.   With  the  White 

16  House  counsel's  office,  as  well.   And  I'm  a  little 

17  hesitant  here  because  I  am  not  sure.   My  sense  is, 

1 8  though,  that  they  had  some  contact,  too,  on  getting 

19  this  done. 

20  And  what  ensued  was  the  return  of  the 

21  materials.  And  then  later  when  the  FBI  interviewed 

22  them  what  1  wanted  them  to  ask  was  did  you  give 
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1  everything  back,  do  you  have  copies  of  what  you  gave 

2  back,  do  you  have  anything  with  written  notations  on 

3  it  relating  to  what  you  gave  back.   That  sort  of  an 

4  inquiry  was  one  of  the  things  that  I  thought  was 

5  something  that  the  bureau  should  do. 

6  Q      1  am  going  to  show  you  what  has  been  marked 

7  as  Bates  numbers  410  and  41 1  and  ask  you  if  you 

8  recognize  the  handwriting? 

9  A      Well,  I'm  not  sure.    1  think  it  is  John  art 

10  bury's  and  1  am  looking  at  JDA  at  the  bottom  which 

1 1  reflects  that  it  came  out  of  his  files.    So  1 

12  believe  —  1  believe  this  is  John's,  his  notes. 

1 3  Q      Let  me  ask  you  whether  you  recall  a 

14  specific  conversation  with  Mr.  Stevens  after  you  had 

15  learned  about  the  documents  having  been  furnished  to 

16  the  White  House  counsel's  office  in  which  he 

17  indicated  ~  let  me  withdraw  the  question. 

18  Do  you  remember  an  occasion  after  you  had 

19  discovered  that  the  documents  had  been  transferred  to 

20  the  White  House  when  Mr.  Stevens  tried  to  reach  you 

21  to  talk  about  this,  and  you  were  on  the  phone  and 

22  instead  Mr.  Art  bring  took  the  call  and  later 
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reported  to  you  about  it? 

A      It  is  possible,  but  1  don't  remember  that. 

Q      Let  me  see  if  1  can  refresh  your  memory  by 
reading  you,  as  best  I  can,  from  Exhibit  410.    For 
identification,  it  says  "tel  with  Mark  Stevens  dated 
1 1/22/93."   As  best  as  1  can  read  it,  it  goes  as 
follows:    "Mark  Stevens  called  GAC  on  telephone  so  I 
took  call  at  airport"  ~  "so  I  took  call  at  airport 
in  Memphis  on  way  to  Dallas.   Talked  GSGAC  Friday 
yesterday  in  office  at  9:00  a.m.    Egg,"  which  I 
presume  is  Eggleston,  "called,"  something  I  can't 
read,  "talked  to  people  at  DOT  Friday.   Wanted  to 
get,"  again  I  can't  read  it. 

A      DOT. 

Q      It  says  "DOT."   Now  maybe  "DOJ,"  but  looks 
like  DOT? 

A      It  is  DOJ. 

Q      "Friday  wanted  to  get,"  something  I  can't 
read,  "back  as  soon  as"  ~  I  think  "make  docs  back  as 
soon  as  possible"  and  some  words  I  can't  read,  says 
"bring  over"  something  "re:  copies."  Then  there  is 
a  reference  here  to  a  "copy  of  the  last  exam  report 
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through  3/2/93,"  and  it  says  something  about 
shredded,  also  something  about  notes,  and  then,  "what 
do  with  docs  took  to  office  in  box,  put  under  his 
desk."   Does  this  ring  a  bell? 

A      Sure,  I  mean  what  that  refers  to  in  my  mind 
is  the  return  to  Stevens  on  the  street.   The  notion 
of  shredded  in  my  mind  would  mean  that  when  Eggleston 
gave  him  documents  that  Stevens  had  said,  words  to 
the  effect,  do  you  have  any  copies  with  notations  on 
them  or  are  you  returning  all  of  the  materials.  And 
that  the  response  he  got  from  Eggleston  would  be, 
well,  he  shredded  a  document  or  documents  when  he 
returned  them. 

And  that  what  was  happening  here  was, 
Stevens  was  calling  back  to  report  what  had  occurred, 
and  in  reporting  it,  talked  to  John.    And  I  was  on 
the  phone  with  somebody  else  when  it  came  in. 

Q      Did  Mr.  Stevens,  to  your  knowledge,  ever 
ask  Mr.  Eggleston  to  furnish  any  copies  of  memos  or 
work  product  he  may  have  generated  based  upon  the  SBA 
materials  ~ 

A      I  believe  so.    I  believe  that's  one  of  the 


1566 

93 

1  things  we  asked  Stevens  to  ask  him  for. 

2  Q      Was  anything  ever  furnished  from  the  White 

3  House? 

4  A      No,  my  recollection  is  --  and  I  believe 

5  that  was  covered  by  the  bureau,  too  ~  that  he  said 

6  no,  the  only  thing  he  had  done  was  made  notations  on 

7  a  document  or  something  and  that  was  shredded,  but 

8  that  nothing  else  was  produced. 

9  Q      I  am  going  to  show  you  what  has  been  marked 

10  as  FBI  1973,  also  JME  3945  for  identification,  and 

1 1  again  it  is  a  handwritten  note,  dated  December  3, 

12  1993.    And  I  will  read  this  to  you  for  purposes  of 

13  whether  you  can  tell  me  whether  you  recall  a 

14  conversation  you  had  with  someone  from  the  FBI  from 

15  which  this  copy  came  -- 

16  MR.  FISHMAN:    What  is  the  number? 

17  MR.  CHERTOFF:    FBI  1973,  JME  3945. 

18  BY  MR.  CHERTOFF: 

19  Q      It  says  "Allan  Carver"  and  it  says  "Wade, 

20  someone  from  DOJ  told  White  House  people  need  to 

21  co-op  with  FBI  and  talk  to  the  FBI.    WH,"  presumably 

22  White  House,  "said  would  take  it  under  advisement." 


1  What,  if  anything,  do  you  recall  about  a  conversation 

2  you  had  with  anybody  concerning  that  subject? 

3  A      1  have  a  recollection  of  talking  generally 

4  about  ~  and  that's  where  I  think  Phil  Heymann  had 

5  stepped  in,  to  try  to  move  this  process  along  -  of 

6  getting  interviews  of  the  White  House  staff,  and 

7  getting,  I  thought,  the  documents  back  in  that  period 

8  but  it  may  have  been  the  interviews.   There  was  a 

9  sense  that  this  should  be  done  right  away;  sooner, 

10  not  later. 

1 1  And  there  were  discussions  going  back  and 

12  forth  in  that  period  about  whether,  and  if  so,  under 

13  what  circumstances  and  I  think  one  of  the 

14  circumstances  that  was  discussed  was  to  have  one 

1 5  individual  in  the  White  House  representing  another 

16  individual  and  him  interviewing  somebody,  and  that 

17  was  totally  unacceptable  to  me  and  it  was  totally 

18  unacceptable  to  Rick  Wade. 

19  So  we  were  trying  to  work  out  an 

20  arrangement  that  would  get  the  interviews  and  be  a 

2 1  reasonable  accommodation  of  the  interests,  of  the 

22  concerns  of  the  parties.   That's  what  I  think  that  is 
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about,  and  that  was  part  of  what  was  going  on  in  that 
period.    I  had  a  number  of  contacts  with  Rick  Wade  in 
that  period,  conversations. 

Q      Were  you  actually  dealing  with  the  While 
House  in  trying  to  work  this  out  or  was  someone  else 
from  the  department  dealing  with  the  White  House? 

A      No,  I  was  not  dealing  with  the  White  House 
at  all. 

Q      Who  was  dealing  with  the  White  House? 

A      1  don't  know  from  personal  knowledge, 
although  again  it  is  my  impression  that  Phil  Heymann 
talked  to  them  directly. 

Q      Your  recollection  is  there  was  a  period  of 
time  when  there  was  some  disagreement  between  the 
White  House  and  the  FBI  concerning  the  manner  in 
which  these  ~ 

A      I  don't  think  it  got  to  a  disagreement. 
Again,  I  think  what  it  got  to  was  some  discussion  to 
the  effect  that  we  want  interviews,  and  it  is 
important  to  have  them  and  we  want  to  get  them 
scheduled  and  get  them  done.   And  we  want  them  under 
conditions  that  will  be  credible  and  that  will  be  in 
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accord  with  the  usual  way  the  FBI  does  interviews. 

And  in  dealing  with  people  who  are  not 
totally  accustomed  to  that  environment,  as  you  do 
when  you  are  dealing  with  people  all  the  time  in 
investigations  and  trying  to  work  that  out,  so  it  was 
that  sort  of  thing.    I  don't  see  it,  in  my  mind,  as  a 
contest  or  an  antagonistic  situation.   But  I  think 
there  was  apparently  a  sense  that  it  should  be  done  a 
little  differently  than  the  way  we  wanted  to  do  it, 
and  we  wanted  to  do  it  professionally  and  in 
accordance  with  the  standard  operating  procedure  of 
the  FBI.    It  was  as  simple  as  that  and  we  weren't 
going  to  do  it  any  other  way. 

Q      Do  you  know  the  identity  of  any  of  the 
people  who  participated  in  discussions  between  the 
Department  of  Justice,  including  the  FBI  on  the  one 
side  and  the  White  House  on  the  other,  concerning  the 
manner  in  which  the  interviews  would  take  place? 

A      The  FBI  talked  with  people,  I  know,  during 
that  period. 

Q      Who  in  particular? 

A      I  don't  know,  but  they  have  done  paper  on 
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1  them.   I  mean  —  in  trying  to  schedule  the 

2  interviews,  for  example,  and  going  to  people  to  talk 

3  to  them  about  getting  the  interviews  set  up,  I  don't 

4  know  if  it  was  Rick  or  somebody  else,  just  exactly 

5  how  that  played  out  again,  but  I  do  know  that  all  of 

6  that  is  —  it  is  record  information. 

7  Q      And  your  impression  is  that  Mr.  Heymann 

8  also  at  some  point  had  to  get  involved? 

9  A      That's  my  impression.    I  don't  know  whether 

10  he  had  to  get  involved,  but  he  did  get  involved  and 

1 1  there  was  a  sense  of  getting  things  done  now  and  not 

12  negotiating  over  a  protracted  period  of  time,  and 

13  that  it  might  need  that  sort  of  involvement  simply  to 

14  move  the  process  along. 

1 5  Q      Did  there  come  a  time  when  you  learned  that 

16  there  had  been  discussions  earlier  in  1993  between 

17  someone  from  the  SB  A  and  someone  from  the  White  House 

18  concerning  the  Hale  investigation? 

19  A      No.    Personal  involvement  in  that?  Not 

20  that  I  know  of. 

21  Q      Did  there  come  a  time  that  you  learned  -- 

22 A      Maybe  at  some  point  during  the 
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1  investigation  we  saw  that  in  the  newspaper  or  heard 

2  that,  but  I  have  no  memory  of  that. 

3  Q      Let  me  confine  you  to  the  time  that 

4  Mr.  Fiske  was  appointed. 

5  A      Right. 

6  Q      1  take  it  after  Mr.  Fiske  was  appointed  you 

7  no  longer  participated  in  the  investigation? 

8  A      That's  correct. 

9  Q      Up  until  the  time  Mr.  Fiske  was  appointed, 

10  did  there  come  a  time  that  you  learned  the 

1 1  administrator  of  SBA  had  had  conversations  with  the 

12  then-chief  of  staff  of  the  White  House  concerning  the 

13  investigation? 

14  A      Not  that  I  have  any  recollection  at  all 

15  except  again,  if  anything  was  in  the  newspaper,  then 

16  I'd  learn  it;  or  if  anything  was  published,  then  I 

1 7  learned  it.    But  1  don't  remember  that  ever  being  a 

18  subject  of  discussion  with  anybody. 

19  MR.  CHERTOFF:    Excuse  me  just  a  moment. 

20  Just  a  couple  of  quick  areas.   I  should  be  done  in 

21  five  or  10  minutes. 

22  BY  MR.  CHERTOFF: 
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Q      First  let  me  ask  you,  did  there  come  a  time 
that  you  learned  that  Ms.  Casey  had  complained  about 
her  treatment  by  Department  of  Justice  officials  in 
connection  with  the  issue  of  recusal? 

A      No. 

0      Secondly,  were  you  involved  in  negotiating 
the  subpoena  with  Mr.  Kendall  for  the  turnover  of  the 
Clinton  documents  to  the  Department  of  Justice  at  the 
time  that  the  department  was  handling  the 
investigation  before  it  was  turned  over  to  Mr.  Fiske? 

A      I  was,  and  I  led  it. 

Q  Would  you  briefly  for  the  record,  give  us 
your  description  of  what  occurred  in  the  course  of 
those  negotiations? 

MR.  FISHMAN:    With  the  caveat,  of  course, 
ultimately  to  the  extent  a  subpoena  was  served  and 
requested  certain  things,  that  there  may  be  6(e) 
implications  to  how  far  he  can  go  in  discussing  that. 

MR.  CHERTOFF:    I  understand  there  is  a 
limit  to  that. 

THE  WITNESS:    I  looked  at  the  newspaper 
articles  at  the  time  to  see  what  was  released  and  I 
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noticed  that  the  White  House  had  listed  a  rather 
comprehensive  listing  of  what  was  produced  pursuant 
to  the  subpoenas.   So  I  am  comfortable  with  talking 
generally  about  it  and  I  will  tell  you  what  I  know. 

In  my  conversations  about  getting 
documents,  one  of  the  things  that  I  wanted  was  I 
wanted  materials  that  Mrs.  Foster  had  received  from 
the  White  House,  and  I  wanted  material  that 
Mr.  Kendall  had  received  from  the  White  House.   And 
as  I  recall,  the  published  press  reports  at  that  time 
had  signaled  that  things  were  being  taken  out  of  the 
White  House,  so  we  wanted  them. 

In  discussing  how  best  to  do  it,  one 
approach  was  to  approach  counsel  and  simply  ask  them 
for  both  nonprivileged  material  and  privileged 
material,  and  ask  them  to  waive  any  privilege  they 
might  otherwise  claim.   The  thinking  was  they 
probably  would  waive  any  privilege  they  might  have. 

There  were  discussions  in  that  period  of 
time  with  Joanne  Harris  and  Merrick  Garland  that  1 
recall.   As  I  recall,  at  one  point  Joanne  Harris  had 
mentioned  she  had  had  a  conversation  with  Janet  Reno, 
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1  a  brief  one,  who  apparently  had  indicated  some 

2  interest  in  making  absolutely  certain  that  these 

3  sorts  of  material  were  acquired  expeditiously. 

4  That's  my  recollection  of  it. 

5  Now,  as  a  result  of  that,  one  of  the  ways 

6  to  do  it  under  consideration  was  to  have  a  subpoena 

7  available  if  necessary.  That  was  discussed 

8  initially.    It  was  decided  instead  to  go  ahead  and 

9  craft  a  subpoena.   This,  1  might  also  add,  followed  a 

10  telephone  call  from  Kendall  to  Joanne  Harris  where 

1 1  apparently  he  was  proffering  his  cooperation,  as  she 

12  related  it  to  me. 

13  So  as  a  result  of  that,  I  had  subpoenas 

14  prepared.   One  of  first  subpoenas  directed  witnesses 

15  not  to  talk  to  anybody  publicly,  and  I  instructed  our 

16  staff  to  delete  that.    1  don't  know  if  that  was 

17  unique  to  Little  Rock  or  not.   Told  them  it  was 

1 8  inappropriate,  they  have  no  legal  authority  to  direct 

19  the  witness  in  a  subpoena  that  they  can't  produce. 

20  I  talked  to  Kendall  about  getting 

21  privileged  and  unprivileged  documents  on  the 

22  telephone.   Told  him  we  had  a  subpoena  for  general 
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1  documents,  but  I  wanted  more  than  that,  I  wanted 

2  documents  outside  the  scope  of  the  subpoena,  or  we 

3  could  broaden  it.    And  I  wanted  privileged  documents 

4  as  well  and  wanted  a  waiver  if  they  could  do  it  and 

5  wanted  to  know  what  his  position  was  on  that.   He 

6  said  he  would  check  with  his  client. 

7  He  later  came  back  and  said  no,  he  wanted  a 

8  subpoena  covering  everything.   From  our  point  of 

9  view,  that  was  fme.    We  wanted  the  documents.   We 

10  frankly  were  going  to  get  them  through  cooperation, 

1 1  with  the  subpoena.   Apparently  from  what  1  read  in 

12  the  paper  later,  one  of  his  main  interests  was  to  be 

13  sure  that  we  were  covered  by  a  subpoena  and  couldn't 

14  publish  his  documents  in  The  Washington  Post  the  next 

15  day  without  running  the  risk  of  6(e). 

1 6  As  far  as  we  were  concerned,  he  had  no 

17  protection  at  all.    If  someone  wanted  the  documents 

18  from  Kendall  or  they  wanted  them  from  the  White 

19  House,  obviously,  6(e)  didn't  attach.   And  they  were 

20  perfectly  free,  anyone  who  wanted  them,  to  go 

21  directly  to  Kendall  or  directly  to  the  White  House 

22  and  request  the  documents. 
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I  had  a  very  similar  conversation  with  Lisa 
Foster's  attorney  at  the  time,  sort  of  to  the  same 
effect. 

BY  MR.  CHERTOFF: 

Q      Were  you  involved  at  all  in  the  crafting  of 
the  Attorney  General's  order  that  established  the 
terms  and  conditions  of  the  appointment  of  the 
independent  counsel,  Fiske? 

A      Yes,  I  was.    There  were  a  group  of  us  that 
worked  on  that  when  it  came  up.    It  was  —  we  met  in 
the  public  integrity  section.   I  think  Lee  Redec, 
R-e-d-e-c;  Joe  Gangloff,  I  was  there.   Jerry  McDowell 
was  there  at  one  of  the  earlier  meetings  about 
crafting  it.    And  the  idea  was  that  the  independent 
counsel  should  be  given  the  broadest  jurisdiction  an 
independent  counsel  could  have. 

Q      Did  there  ever  come  a  time  when  you  became 
aware  of  any  suggestion  from  the  White  House  about 
limiting  the  scope  of  that  mandate? 

A      Not  that  I  know  of 

Q      Finally  let  me  ask  you,  I  guess  we've 

developed  in  the  record  evidence  that  you  and  Mr.  Art 
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bring  had  some  contacts  with  the  SBA  concerning  this 
issue  of  the  documents  that  had  been  transmitted  to 
the  White  House? 

A      We  did. 

Q      Was  there  anybody  else  specifically  that 
you  recall  that  had  interaction  with  ~  from  the 
Department  of  Justice,  that  had  interaction  with 
either  the  SBA  or  the  White  House  on  that  issue? 

A      Well,  I  think  the  FBI  --  I  think  we  had  a 
meeting  with  Stevens  initially  where  v/e  sat  down,  and 
I  thought  there  were  a  couple  of  FBI  agents  mentioned 
in  my  memo  where  we  all  met  with  them  to  see  what 
they  had  to  say. 

Q      Does  that  include  Mr.  Wade? 

A      I  don't  remember.   I  think  Jane  Erickson, 
and  she  was  one  of  the  agents  who  was  involved  at  the 
time. 

Q      Was  Mr.  McKay  revolved  in  these 
conversations? 

A      Don  McKay? 

Q      Yes. 

A      No. 
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1  Q      And  apart  from  what  you've  told  us  about 

2  your  belief  that  Mr.  Heymann  may  have  been  involved, 

3  is  there  anyone  else  in  the  higher  reaches  of  the 

4  department,  that  is  to  say  superior  to  your  position 

5  in  the  department,  who  you  have  reason  to  believe 

6  were  involved  in  discussions  about  this? 

7  A      No,  not  ~  what  was  the  tail  end  of  the 

8  question? 

9  Q      That  you  have  reason  to  believe  were 

10  involved  in  discussions  about  this. 

1 1  A      Reason  to  believe,  no.    1  mean,  it  would  be 

12  involved  ~  in  the  ordinary  course,  Jerry  McDowell 

13  would  be  aware  of  what  was  going  on.    He  would  not  be 

14  not  contacting  the  White  House.    Indeed,  the 

15  appropriate  contact  to  the  White  House  in  those  kinds 

16  of  things  would  be  the  office  of  the  Deputy  Attorney 

17  General  and  not  the  criminal  division. 

18  MR.  CHERTOFF:    I  have  nothing  more. 

19  MR.  FISHMAN:    Let's  take  five. 

20  EXAMINATION 

21  BY  MR.  IVEY: 

22 Q      Good  afternoon,  1  have  a  few  follow-up 


1  questions  1  would  like  to  ask. 

2  A      Very  well. 

3  Q      Hopefully  they  won't  take  too  long. 

4  Why  don't  we  go  back  to  the  subpoena 

5  issue. 

6  A      Okay. 

7  Q      At  about  what  time  did  the  negotiations  for 

8  this  subpoena  take  place? 

9  A      1  am  going  to  refer  now  to  the  chron 

10  because  1  think  it's  got  a  notation  on  that.   Not 

1 1  really. 

12  Right  around  Christmas,  shortly  before 

13  Christmas.    If  you  look  on  page  7  of  the  chronology, 

14  that  may  help  some,  on  GAC  2.    And  the  date  of  the 

15  actual  conversation,  one  of  two  conversations  that 

16  occurred  with  Kendall  initially  was  December  23, 

17  1993. 

18  0      Thank  you. 

1 9  Now,  does  that  correspond  to  the  memo  to 

20  the  file  with  your  signature  on  it?   1  believe  it  is 

21  2493  is  the  Bates  stamp  number.    1  can't  read  the  -- 

22  I'm  sorry,  it  has  "Subject:   Thursday  December  23, 
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1993  coordination  relating  to  acquiring  various 
materials.   He  removed  from  the  White  House  office  of 
Vincent  Foster,"  is  that  ~  (handing)? 

A      That's  correct. 

Q      Just  with  respect  to  the  title  there,  the 
subject,  you  mentioned,  within  the  memo  conversations 
with  Mr.  Kendall? 

A      Yes. 

Q      Okay.   Now,  Mr.  Kendall  was  the  lawyer 
representing  --  not  the  Foster  family;  is  that 
correct? 

A      He  was  representing  the  White  House.   As  I 
understood  it,  there  were  two  categories  of  documents 
here  that  came  out  of  the  White  House  that  we  were 
interested  in.    And  one  of  those  categories  was 
documents  that  went  to  Lisa  Foster  through  her  lawyer 
that  were  meant  for  her.   And  then  there  was  another 
category  of  documents,  that  went  to,  as  I  understood 
it,  the  counsel  for  the  First  Family. 

Q      Just  so  the  record  is  clear,  why  were  you 
interested  in  those  documents?  What  was  the  — 

A      Well,  they  were  a  source,  we  thought,  a 
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potential  source  of  material  information  relating  to 
allegations  that  were  of  interest  to  us  in  our 
investigation.   For  example,  Whitewater  Development 
Corporation,  that  was  an  interest  to  us,  and  matters 
relating  to  it  because  of  Vincent  Foster's 
relationship  with  the  First  Family,  there  was 
potential  that  information  would  be  there. 

We  didn't  know  whether  it  was  there  or  not, 
but  we  wanted  to  see  the  documents,  as  investigators, 
during  the  investigative  stage,  to  either  confirm 
that  there  was  such  information  or  to  find  that  there 
wasn't,  and  we  wanted  to  do  that  ourselves. 

Q      In  other  words,  you  thought  there  was  a 
potential,  a  possibility  ~ 

A      Like  any  investigation. 

Q      ~  that  some  facts  that  may  have  been 
relevant  to  an  ongoing  investigation  ~ 

A      That  there  was  a  possibility  that  they  may 
contain  material  that  was  relevant  to  the 
investigation,  that  was  enough  for  us. 

Q      Now,  how  did  those  negotiations  proceed?  I 
mean  just  in  brief?   What  did  you  — 
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1  A      Let  me  see.   I  can  answer  your  question,  if 

2  you  want,  pretty  quickly.    1  mean,  there  were 

3  discussions,  as  1  stated  earlier  in  the  deposition, 

4  that  1  had  on  the  23rd,  with  a  view  towards  getting 

5  the  documents.   The  idea  was  to  get  all  the  documents 

6  that  we  thought  might  be  of  interest  to  our 

7  investigation,  which  could  include  some  privileged 

8  material. 

9  And  we  really  wanted  to  try  to  work  out  a 

10  waiver  of  any  documents  where  privilege  might  be 

1 1  claimed  so  that  we  could  get  past  that  and  see  the 

12  documents  ourselves.   That  was  in  our  thinking. 

13  So  it  was  simply  to  say  we  have  a  desire 

14  for  these,  we  have  a  subpoena  for  you,  for  material 

15  that's  rather  specific  and  we  want  to  go  beyond  the 

16  subpoena  and  we  want  to  get  additional  information 

17  from  you,  too,  if  we  can,  of  a  privileged  nature, 

18  what  do  you  think?   Or  will  you  do  it? 

19  And  that's  what  precipitated  a  response 

20  that,  well,  we  want  to  cooperate,  but  I've  got  to 

21  check.   And  then  coming  back  saying,  well,  really 

22  I'll  respond  to  a  subpoena.   So,  1  will  give  you  the 
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1  documents  if  there  is  a  subpoena  for  the  documents. 

2  And  what  I  read  from  that  is,  without  a  subpoena  ~ 

3  anything  out  of  sight  of  a  subpoena  you  are  not  going 

4  to  get. 

5  Q      And  the  tenor  of  those  discussions  — 

6  A      The  tenor  was  cordial,  professional  and 

7  totally  ordinary.    In  terms  of  dealing  with  defense 

8  attorneys,  there  was  nothing  unusual  about  it, 

9  nothing  strange  about  it,  nothing  that  would  have 

10  advantaged  the  other  side,  if  you  will,  in  any  way, 

1 1  shape  or  form,  that  I  can  see.   Or  anything,  again, 

12  out  of  the  ordinary  in  dealing  with  somebody  that  you 

13  are  trying  to  negotiate  getting  documents  from. 

14  Q      So  I  take  it  you  negotiated  subpoenas  with 

15  defense  attorneys  in  other  circumstances? 

1 6  A      Yes,  and  our  people  do  it  routinely. 

17  A  typical  example  is  subpoenas  that  are 

18  addressed  to  financial  institutions  for  records  of 

19  their  depositors.   There  are  very  often  negotiations 

20  that  go  on  over  a  period  of  time  about  how  you  are 

21  going  to  have  the  production  and  alternatives  to 

22  actual  production  and  that  sort  of  thing.    And  it  may 
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1  be,  too,  that  documents  that  could  be  given  to  you 

2  without  a  subpoena  will  be  withheld  by  a  financial 

3  institution  that  wants  a  subpoena  because  they  want 

4  the  protection  of  the  subpoena  from  what  they  think 

5  might  be  a  lawsuit,  or  they  just  simply  want  the 

6  documents  protected  from  public  disclosure,  which 

7  very  often  is  a  legitimate  interest  of  somebody 

8  providing  information  to  federal  criminal  law 

9  enforcement. 

10  Q      You  also  mentioned  that  you  didn't  feel 

1 1  your  investigation  would  be  disadvantaged  in  any  way? 

12  A      Certainly  not  from  a  subpoena.   There  could 

13  be  no  adverse  impacts  on  us  at  all,  having  a  subpoena 

14  served  on  somebody.    It  would  be  more  convenient  in 

1 5  some  instances  to  get  things  without  a  subpoena,  but 

16  we  use  subpoenas  all  the  time. 

1 7  Q      Did  you  feel  that  there  was  any  intent  to 

1 8  block  your  efforts  in  obtaining  these  documents  at 

19  all? 

20  A      Block,  no. 

21  I  wouldn't  use  that  word  at  all.    1  think 

22  that  at  some  point  during  the  discussions  there  were 
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1  discussions  about  whether  or  not  privileged  materials 

2  would  be  provided  at  all.   Those  discussions 

3  continued,  and  I  think  were  continuing  about  the  time 

4  that  Robert  Fiske  became  involved,  at  which  point  the 

5  discussions  —  I  don't  know  what  happened  when  Bob 

6  Fiske  became  the  independent  counsel  at  that  point. 

7  Q      Let  me  read  some  language  to  you,  there  is 

8  no  Bates  stamp  number  on  this,  but  ~  I'm  sorry, 

9  there  is  FBI  2189.    And  I  don't  believe  this  is  the 

10  document  that  you  produced,  but  I  wanted  to  see  if 

1 1  you  agreed  with  this  statement.  At  the  bottom  there 

12  are  initials  TTK,  which  1  assume  refer  to  Tom  Kubic 

1 3  and  Larry  ~ 

14  A      It  is  possible. 

15  Q      In  any  event,  the  paragraph  I  wanted  to 

16  read  was  this:    "The  agents  did  not  delay  the 

1 7  issuance  of  the  subpoenas  and  did  not  negotiate  any 

18  language  changes  specifying  what  documents  should  be 

19  sought.    It  should  be  noted  that  Kendall  did  not  tell 

20  DOJ  what  should  or  should  not  appear  in  the 

21  subpoena."   Is  that  a  statement  you  agree  with? 

22  A      Yes.    I  don't  have  any  problem  with  that. 
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1  Kendall  isn't  telling  anybody  what  to  put  in  a 

2  subpoena.   Kendall  is  saying  if  you  want  documents, 

3  you've  got  to  have  a  subpoena.   You  know,  so  if  you 

4  want  material  from  me,  you've  got  give  me  a  subpoena, 

5  then  you  can  have  the  material.   And  I  will  only  give 

6  you  what  is  encompassed  by  this  subpoena. 

7  Q      Let  me  put  it  this  way:    The  scope  of  the 

8  document  request  in  the  context  of  the  subpoena  you 

9  ultimately  gave  to  Mr.  Kendall,  was  that  scope 

10  determined  by  the  Department  of  Justice? 

1 1  A      Yes. 

12  Q      Okay.    Was  there -- 

13  A      In  other  words,  Kendall  could  sit  there  -- 

14  but  look,  Kendall  could  say  I  am  not  going  to  give 

15  anything  unless  you  do,  but  the  people  who  make  the 

16  decision  on  what's  going  to  be  in  the  subpoena  is  not 

17  Kendall.   Kendall  did  not  dictate,  for  example,  to  me 

18  what's  going  in  a  subpoena. 

19  Q      That's  what  I  am  asking. 

20  A      It  would  be  a  cold  day  in  the  hot  place 

21  when  a  guy  that  I  am  dealing  with  ~  I  am  serious  ~ 

22  would  be  negotiating  the  terms  of  the  subpoena  or 
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1  telling  me  what  to  put  in  the  subpoena,  unless  I 

2  wanted  to  define  the  scope  accurately  and  I  could  get 

3  help  from  the  person  I  am  issuing  the  subpoena  to  and 

4  they  could  outline  for  me  what  I  need  to  subpoena  in 

5  order  to  get  what  I  want.    I  mean,  that's  the  way 

6  where  an  outsider  could  influence  the  subpoena. 

7  Q      That  would  be  another  example  of 

8  negotiating  with  the  — 

9  A      Sure.    I  don't  know  what  I  want,  maybe  in 

10  dealing  with  a  particular  bank.   The  bank  may  know 

1 1  better  than  I  do  what  records  I  might  need  in  my 

12  investigation  and  they  might  help  me  shape  the 

13  content  of  my  subpoena.   That's  one  example. 

14  MR.  IVEY:    Off  the  record  for  a  second. 

15  (Discussion  off  the  record.) 

16  MR.  IVEY:    Back  on  the  record. 

17  BY  MR.  IVEY: 

1 8  Q      You  also  mentioned  that  you  didn't  think 

19  that  there  was  any  protection  at  all  accorded  to  the 

20  White  House  or  Kendall,  1  believe? 

21  A      Through  the  issuance  of  a  subpoena. 

22  Q      Through  the  issuance  of  a  subpoena,  yes. 
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1  because  Rule  6(e)  of  the  Federal  Rules  of  Criminal 

2  Procedure  covers  secrecy  of  grand  jury  documents.    It 

3  applies  to  prosecutors,  it  applies  to  witnesses,  it 

4  does  not  apply  to  witnesses  ~  you  said  it  applies  to 

5  witnesses  ~ 

6  A      It  does  not  apply  to  witnesses  at  all.    If 

7  I  subpoena  somebody  and  they  are  a  witness,  they  are 

8  not  bound  by  6(e). 

9  Q      To  make  this  crystal  clear  for  the  record, 

10  the  Department  of  Justice  is  governed  by  the 

1 1  restrictions  of  6(e)? 

12  A      Sure. 

13  Q      But  in  this  case,  the  witnesses  who 

14  provided  the  documents  ~ 

15  A      They  are  not. 

16  Q      In  other  words,  Mr.  Kendall  and  the  White 

17  House,  Mr.  Hamihon,  the  Foster  family  are  not? 

18  A      That's  correct. 

19  Q      Okay.    So,  if  someone  wanted  to  seek  this 

20  information  by  a  subpoena  or  some  other  document, 

21  they  could  also  go  back  to  those  people  and  get  the 

22  information? 


1  A      They  could,  if  they  gave  them  ~  and  they 

2  would  give  them  to  you,  but,  yes,  they  would  be  a 

3  possible  source  of  the  material.   That  obviously 

4  assumes  that  they  still  either  have  the  originals  or 

5  they  have  copies. 

6  Q      And  when  you  say  it  didn't  prejudice  or 

7  undermine  your  investigation  at  all,  is  that  one  of 

8  the  reasons  that's  connected  to  that  or  is  it  a 

9  separate  matter? 

10  A      I  am  really  not  sure  what  you  are  asking  or 

1 1  what  you  mean. 

12  Q      I  just  wanted  to  see  if  this  links  up  to 

13  your  prior  statement  about  the  subpoena  ~  issuing 

14  the  subpoena  not  undermining  your  investigation. 

15  A      Issuing  a  subpoena  hardly  ever  can 

16  undermine  your  investigation.    In  one  sense  it  can 

17  protect  information  more  readily  and  have  an 

1 8  influence  on  agents  and  people  working  for  the 

19  government  to  keep  the  information  confidential.   I 

20  mean,  that's  one  advantage  of  it  potentially.   But  I 

21  can't  really  think  of  a  way  that  --  certainly  not  in 

22  this  context  ~  that  serving  a  subpoena  and  receiving 
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1  documents  by  subpoena  could  do  anything  but  advance 

2  an  investigation. 

3  Q      Okay. 

4  A      You've  got  a  witness  who  says  I  won't 

5  produce  them  without  a  subpoena,  you  say  you  are 

6  going  to  get  a  subpoena. 

7  Q      Let  me  follow  up  on  that  in  this  way:    With 

8  respect  to  the  investigation  that  you  had  ongoing, 

9  was  it  better  for  your  investigation  to  keep  this 

10  information  confidential  while  your  investigation  was 

1 1  underway? 

12  A      That  particular  information? 

13  Q      Yes. 

14  A      I  think  you  would  find  some  agents  and  some 

15  prosecutors  who  would  hope  that  nothing  would  be  in 

16  the  public  domain  during  an  investigation.    In  other 

17  words,  there  would  be  no  Congressional  investigation, 

18  there  wouldn't  be  any  other  sort  of  investigation,  it 

19  is  always  easier  for  us  if  we  have  information  that's 

20  not  in  the  public  domain,  but  the  plain  fact  of  the 

21  matter  is  that  we  live  in  a  world  where  very  often  it 

22  is  and  we  understand  that.   There  are  very  often 
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1  parallel  Congressional  proceedings,  as  we  all  know. 

2  Q      Boy,  do  we  know. 

3  I  wanted  to  ask  you  a  question  about  leaks, 

4  press  leaks. 

5  Were  there  ever  any  discussions  of  press 

6  leaks  regarding  the  Madison  referral,  that  you  were 

7  aware  of,  inside  the  Justice  Department? 

8  A      I  don't  know  of  any  in  the  way  you  phrased 

9  the  question.    There  were  discussions  and 

10  conversations  about  questions  of  leaks,  and  at  one 

1 1  point  I  had  a  conversation  with  Jane  Erickson  and  the 

12  FBI,  I  believe,  about  whether  they  saw  any  way  at  all 

13  to  determine  the  source  of  leaks,  generally, 

14  realizing  when  I  asked  the  question  that  finding  the 

15  source  of  leaks  can  be  virtually  impossible.   Nothing 

16  came  of  that. 

17  Q      Do  you  remember  what  prompted  that 

1 8  conversation  — 

19  A      Yes,  picking  up  the  newspaper,  seeing  that 

20  some  unidentified  source,  pardon  me,  from  the 

21  government  was  providing  information  to  the  press. 

22  Q      Do  you  recall  what  the  information  was? 
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1  A      Not  specifically,  but  1  know  in  The  Post  in 

2  that  period  of  time  they  would  be  talking  about 

3  somebody  from  the  government  is  talking  about  an 

4  investigation  that  is  being  done  by  the  SBA  or  the 

5  FBI  is  looking  at  something.   They  are  very  general. 

6  They  were  in  the  papers  at  that  period  of  time.    I 

7  didn't  like  it. 

8  Q      Was  there  a  discussion  about  the 

9  possibility  that  Jean  Lewis  was  involved  in  those 

10  leaks? 

1 1  A      Not  with  me.   No.    Although  her  name  came 

12  up  in  that  period  of  time  because  of  the 

13  relationship,  1  think,  with  the  United  States 

14  Attorney's  Office,  and  the  FBI  locally  in  Little 

15  Rock,  and  the  Kansas  City  RTC  in  that  period.   I 

16  sensed  that  there  was  some  tension. 

17  MR.  DfNH:    Just  to  make  sure  for 

1 8  clarification,  when  you  are  talking  about  leaks,  you 

19  are  talking  about  the  release  of  confidential 

20  information,  not  merely  talking  to  the  press? 

21  THE  WITNESS:   There  was  no  discussion  or 

22  focused  discussion  or  anybody  who  knew  or  —  that  I 
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1  knew  of  ~  anybody  illegally  leaking  or  improperly 

2  leaking.    It  was  just  reading  the  newspaper  articles 

3  suggested  that  people  might  be  leaking  information 

4  from  within  the  government  someplace.   FBI,  RTC  or 

5  elsewhere.  Only  suggestions. 

6  So,  I  wanted  it  to  be  very  clear  to  the 

7  bureau  that  I  was  concerned  about  that  sort  of  thing, 

8  and  to  the  extent  that  there  was  a  way  to  get  at  it 

9  and  identify  anybody  who  was  leaking  within  the 

10  government,  my  focus  really  was  in  our  own  shop,  that 

1 1  that  would  be  just  great,  if  we  could  identify 

12  anybody,  but  we  never  did.   And  as  far  as  she  was 

1 3  concerned  particularly,  she  was  far  away  from  my 

14  thinking  at  that  time. 

15  BY  MR.  IVEY: 

16  Q      You  mentioned  some  tension,  I  believe, 

1 7  between  I  think  you  said  the  RTC? 

18  A      It  is  not  unnatural  for  investigators  in 

19  trying  to  get  documents  to  want  to  get  them  sooner 

20  than  they  get  them  and  that's  what  I  mean.   The 

21  bureau  in  Little  Rock,  as  I  mentioned  much  earlier  in 

22  the  deposition,  they  wanted  to  get  speedier  action  on 
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1  getting  documents  that  they  were  trying  to  get  from 

2  the  RTC. 

3  Q      What  else  did  you  learn  about  that?   Did 

4  you  find  out  what  types  of  documents,  or  what  ~ 

5  A      These  were  subpoenaed  material  and  they 

6  wanted  to  follow  up  on  it.    And  I  took  some  action  to 

7  try  to  work  that  out,  where  the  parties  would  be 

8  working  closely  together,  and  working  well  together. 

9  One  of  the  tasks  that  I  assigned  to  Don  McKay  was  to 

10  try  to  work  that  out  by  visiting  Kansas  City,  and  at 

1 1  this  time  sitting  down  with  people  there  from  the  RTC 

12  and  having  the  bureau  sit  down  with  them.   Just 

13  bringing  this  group  together  as  a  team. 

14  Q      About  when  was  that,  do  you  recall? 

15  A      Early  in  the  investigation.   I  mean,  early 

16  after  Don  got  assigned.   It  was  one  of  the  first 

17  things  he  did. 

18  Q      So  probably  November  '93? 

19  A      Probably  November.    He  went  down  to  Little 

20  Rock  November  9,  1993.   That  was  his  first  trip. 

21  Q      So  he  went  to  Little  Rock  first  and  then 

22  you  said  to  Kansas  City? 
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1  A      He  went  to  Kansas  City  on  a  day  trip  or 

2  overnight  at  one  point  at  my  request  to  try  to  work 

3  with  the  Kansas  City  RTC  and  to  develop  a 

4  relationship  with  them,  or  the  bureau  and  the  Kansas 

5  City  RTC  were  working  harmoniously  and  my  impression 

6  was  they  very  soon  were. 

7  I  had  contact  with  a  person  or  persons  in 

8  the  RTC  headquarters  at  that  time,  I  believe  it  was 

9  Jim  Dudine,  along  the  same  lines  to  say,  look,  maybe 

10  you  can  talk  to  your  folks  in  Kansas  City  and  we  can 

1 1  bring  everybody  together  working  productively. 

12  Q      I  believe  that's  D-u-d-i-n-e.   Did  you  ever 

1 3  learn  what  the  problem  was  with  respect  to  RTC 

14  providing  the  documents? 

15  A      I  don't  know  that  there  was  the  problem.    I 

16  think  it  was  their  own  internal  review  mechanism 

17  within  the  RTC.    Typically,  they  will  review 

18  documents  that  have  been  requested  from  law 

19  enforcement  to  determine  whether  or  not  they  should 

20  invoke  any  privilege  or  whether  or  not  there  is  some 

21  other  reason  why  they  should  not  provide  the 

22  documents.   That's  part  of  their  review  process,  or 
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1  should  be,  within  the  agency  itself.   Now,  that  can 

2  take  time  and  that  can  generate  some  frustration  on 

3  the  law  enforcement  side. 

4  Q      Did  you  have  any  direct  conversations  with 

5  anyone  in  Kansas  City? 

6  A      No. 

7  Q      Did  you  have  any  direct  conversations  with 

8  anyone  at  the  U.S.  Attorney's  Office  in  Little  Rock 

9  about  this? 

10  A      I  don't  know.    1  think  1  had  some 

1 1  contact  ~  well,  I  know  I  had  some  contact  with  Don, 

12  but  on  this  subject  -- 

13  Q      That  would  be  Don  Pettus? 

14  A      Don  McKay.   1  don't  remember  talking  to 

15  anybody  down  there.   I  may,  during  the  course  of  our 

16  involvement  in  it,  have  had  a  conversation  with  some 

17  of  these  people.   I  just  don't  recall  it. 

1 8  Q      Did  you  ever  speak  to  Irons  or  Pettus,  that 

19  you  can  recall,  about  this  matter? 

20  A      I  don't  know.    1  don't  remember  any 

21  conversation  with  them. 

22 Q      And  with  respect  to  your  conversations  that 
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1  the  Department  of  Justice  ~  I  take  it  -  you 

2  mentioned  asking  the  FBI,  1  think  it  was  Ms.  Erickson 

3  to  follow  up  on  this.    Were  there  any  conversations 

4  with  anyone  else? 

5  A      No,  Ms.  Erickson  to  follow  up  on  the  what, 

6  the  leak  kind  of  thing? 

7  Q      Yes. 

8  A      I  had  a  conversation  with  her  once  about 

9  what  do  you  think  about  investigative  techniques  that 

10  could  be  developed  to  develop  a  leak  investigation. 

1 1  1  was  hard  pressed  to  figure  out  how  we  would  do  it 

12  in  light  of  the  information  that  was  floating  around, 

13  which  wasn't  much,  and  1  don't  remember  getting 

14  anything  back  from  Erickson  at  all.   And  frankly,  1 

15  really  didn't  think  1  would,  but  1  wanted  to  be  sure 

16  because  the  press  articles  that  were  going  out  didn't 

17  give  you  any  leads  that  were  significant  or  helpful. 

18  MR.  DINH:    Off  the  record. 

19  (Discussion  off  the  record.) 

20  BY  MR.  IVEY: 

21  Q      Did  you  talk  with  anyone  else  in  the 

22  Department  of  Justice? 
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1  A      Not  that  I  know  of. 

2  Q      Let  me  ask  you  some  questions  about  Paula 

3  Casey.  Now,  if  I  am  recalling  your  previous 

4  testimony  correctly,  you  had  a  conversation  with  Irv 

5  Nathan? 

6  A      No,  1  didn't.    1  have  never  talked  to  --  1 

7  never  talked  to  him  in  that  period  that  I  know  of    I 

8  knew  that  he  had  or  at  least  understood  that  he  had 

9  had  some  contact  with  Jerry  McDowell,  but  I  don't 

10  remember  any  contact  with  Irv  Nathan  directly. 

1 1  Q      Where  did  you  get  this  information  about 

12  possible  source,  a  reporter,  I  believe,  it  was,  that 

13  you  testified  -- 

14  A      Talking  to  Jerry. 

15  Q      McDowell? 

16  A      Yes. 

17  Q      So  McDowell  had  had  a  conversation  with 

18  Mr.  Nathan? 

19  A      Right.    And  the  bureau,  the  FBI,  I  think 

20  had  had  contact  with  Irv  Nathan,  too. 

21  Q      Did  you  ever  learn  who  that  source  was,  the 

22  reporter? 
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1  A      I  am  not  sure  who  it  is,  but  I  believe  that 

2  eventually  he  is  named  in  the  material  you  have,  1 

3  believe.   I  just  can't  think  of  his  name.   I  think  1 

4  have  seen  his  name,  and  I  believe  that  it  was  finally 

5  listed  in  one  of  the  these  items,  I  think. 

6  Q      Do  you  recall  if  it  was  Jeff  Gerth, 

7  G-e-r-t-h,  from  The  New  York  Times? 

8  A      That  may  be  the  person.    I  am  not 

9  positive.    But  I  am  positive  that  it  is  somewhere  in 

10  the  materials,  and  that  is  a  name  that  I  am  familiar 

1 1  with  and  I  know  he  was  writing  articles  in  that 

12  period.   I  just  don't  know  if  he  was  the  guy. 

13  Q      By  "materials,"  do  you  mean  the  chronology? 

14  A      No,  the  investigative  reports  in  that 

15  period,  you  know,  that  were  done  by  the  FBI,  memos 

16  that  were  done  to  the  FBI  in  that  period  of  time  by 

17  Jack  Keeney  early  in  the  September  period.   That  sort 

18  of  thing. 

19  Q      Let  me  hand  you  a  document,  this  is  a 

20  memorandum  from  John  Keeney  to  director,  FBI,  dated 

21  September  21,  1993.    I  direct  you  to  the  second 

22  paragraph  there  on  page  2062,  Bates  stamp  number 
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1  2062. 

2  A      Okay. 

3  Q      Is  that  the  -- 

4  A      I  think  there  is  a  later  document.   I  am 

5  unfamiliar  with  this.    There  is  a  later  document 

6  where  they  actually  name  the  person  that  Irv  has  in 

7  mind  and  1  am  not  sure  whether  it  is  Gerth.    1  think 

8  that  it  is. 
Q      Now,  1  take  it  you  don't  know  whether 

Mr.  Nathan  provided  any  information  or  had  a 
conversation  with  the  reporters  that  he  mentioned? 

A      No,  I  don't  know  that. 

Q      Did  you  ever  hear  anything  one  way  or  the 
other  from  Mr.  McDowell  about  that? 

A      1  am  sure  1  did,  but  that's  why  I'm  saying 
that  you  got  that  and  1  think  there's  some  subsequent 
memos.    And  the  only  reason  1  am  not  telling  you  who 
the  source  may  have  been  is  1  am  just  not  sure. 

Q      That's  fine.    I  appreciate  your  candor. 

Now,  were  you  present  at  the  November  3rd 
meeting? 

A      With  Paula  Casey? 
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1  Q      Right. 

2  A      No. 

3  Q      Did  you  hear  anything  about  the  meeting? 

4  A      Before  and  after,  to  my  recollection. 

5  Q      And  1  think  you  testified  that  Mr.  McDowell 

6  was  the  person  you  talked  with? 

7  A      That's  correct. 

8  Q      Did  Mr.  McDowell  tell  you  some  of  the 
reasons  that  Ms.  Casey  expressed  about  recusal,  or 
some  of  the  views  she  expressed  about  recusal? 

A      Not  so  much  that.    1  mean,  he  did  a  memo 
about  it  at  one  point,  after  the  recusal  actually 
occurred,  reporting  up  the  chain,  his  recollection  of 
the  reasons  for  the  recusal,  but  1  don't  remember  him 
specifying  reasons,  although  he  might  have  said  there 
were  reasons  for  that.    1  just  don't  remember  the 
discussion. 

What  I  remember  fixed  in  my  mind  was  he 
said  we  are  going  to  be  talking  to  Paula  Casey, 
paraphrasing,  and  we  are  going  to  be  talking  about 
recusal,  and  then  coming  back  after  that  meeting  and 
saying  Paula  Casey  is  going  to  recuse. 


1584 

129 

1  Q      I  believe  you  testified  earlier  your  sense 

2  that  the  Hale  allegations  was  the  reason  you  thought 

3  recusal  would  have  been  appropriate. 

4  A      Yes,  that  and  the  public  ~  what  was  coming 

5  out  in  the  public,  and  the  necessity  or  at  least  the 

6  need  for  an  investigation,  where  it  wouldn't  be 

7  affected  adversely  by  any  suggestion,  that  the 

8  particular  investigation  was  being  conducted  by 

9  anybody  associated  closely  perhaps  with  anybody 

10  involved  in  the  investigation,  even  as  a  witness, 

1 1  like  the  President.   So  that  was  a  reason.   I  mean, 

12  that's  a  reason  I  think  was  on  the  minds  of  people 

13  who  were  reviewing  it  at  the  time. 

14  Q      Now,  were  you  aware  that  negotiations  with 

15  respect  to  Mr.  Hale  and  a  guilty  plea  were  ongoing? 

16  A      Sure,  we  were  fully  aware.   Paula  Casey  was 

17  sending  us  copies  of  the  letters  that  were  being 

18  exchanged.  At  some  point,  she  sent  copies  and  I 

19  think  later,  as  this  went  on,  sent  us  copies  of  what 

20  was  occurring. 

21  Q      And  it  was  a  fairly  lengthy  negotiation 

22  with  respect  to  — 
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1  A      I  don't  know  how  long  it  was.   He  was 

2  negotiating  with  him,  and  in  my  judgment,  was  doing 

3  exactly  the  right  thing  in  dealing  with  it. 

4  Q      When  you  say  that,  does  that  refer  to  the 

5  fact  that  Hale  was  reluctant  to  make  a  proffer  with 

6  respect  to  information  he  knew? 

7  A      Step  1  in  the  process  is  Hale  proffers,  and 

8  he  proffers  with  leaving  us  free  to  use  the  fruits, 

9  but  not  necessarily  the  admissions. 

10  And  that's  pretty  fundamental  in  dealing 

1 1  with  someone  who  is  trying  to  negotiate  a  disposition 

12  less  than  what  you  mean  go  into  court  or  think  you 

13  can  go  into  court  and  prove.    So  to  the  extent  that 

14  they  were  insisting  on  a  comprehensive  proffer  from 

15  Hale,  that  was  exactly  the  right  thing  to  do. 

16  Q      And  what's  the  reason  for  that? 

17  A      You  don't  buy  a  pig  in  a  poke. 

18  Q      And  by  that,  what  do  you  mean? 

19  A      By  that,  what  1  mean  is  you  don't  go  blind 

20  into  taking  a  disposition  from  a  person,  and  that's 

21  especially  true  if  the  person  is  trying  to  posture 

22  themselves  as  a  witness.   You're  interested  in 
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1  dealing,  knowing  what  it  is  your  getting  in  return 

2  for  what  you  are  giving,  and  the  only  way  you  can 

3  know  that  is,  in  my  view,  in  most  cases,  is  to  get  a 

4  full  and  comprehensive  proffer  from  the  person, 

5  perhaps  an  attorney  to  proffer  first,  followed  by  a 

6  proffer  from  the  person.   And  then  you  can 

7  investigate  it  to  determine  whether  it's  truthful. 

8  And  then  if  you  think  that  the  information 

9  is  sufficiently  valuable,  you  can  go  the  next  step 

10  and  determine  whether  or  not  you  are  going  to  accept 

1 1  a  disposition  or  work  out  a  disposition,  and  if  so, 

12  what  that  does  disposition  is  going  to  be.    That's 

13  the  process. 

14  Q      That's  standard  prosecutorial  procedure? 

15  A      Especially  in  white  collar  cases. 

16  Q      Now,  do  you  know  if  Ms.  Casey  was  reluctant 

1 7  to  recuse  because  of  an  absence  of  a  proffer  or  a 

18  statement  by  Mr.  Hale  of  what  he  knew  when  to  Mr.  ~ 

19  A      I  don't  know  what  United  States  Attorney 

20  Casey's  thinking  was  at  all  in  that  period.    1  just 

21  don't  know  what  was  on  her  mind,  what  she  was 

22  thinking  about.    She  attended  the  meeting  on  December 
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1  the  3rd  apparently,  and  there  was  a  discussion  about 

2  how  best  to  handle  the  matter.   She  probably  arrived 

3  there,  as  most  of  us  would,  with  an  interest  in 

4  handling  a  case  that  was  ours  and  assigned  to  us,  and 

5  interested  in  pursuing  it  and  feeling  quite  confident 

6  that  you  could. 

7  And  then  after  discussion,  apparently 

8  reached  the  conclusion  that,  yes,  the  right  thing  to 

9  do,  the  proper  thing  to  do  under  the  circumstances, 

10  was  to  recuse.   That's  my  read  of  It. 

1 1  Q      Now,  1  believe  Mr.  Hale  made  public 

12  statements  with  respect  to  Mr.  Clinton,  the  type  of 

13  statements  that  were  the  proffer  that  1  assume  the 

14  prosecutors  were  seeking? 

15  A      Well,  as  I  recall,  his  lawyer  had  called 

16  Lindsey,  and  the  White  House  even,  in  that  period  of 

17  time.    I  think  that  was  about  the  time  that  Lindsey 

18  received  a  call  from  Randy  Coleman.   1  just  don't 

19  remember  the  chronology  exactly,  but  it  seems  to  me 

20  that  Coleman  was  doing  what  he  could  to  try  to  work 

21  out  a  disposition  that  was  totally  one-sided  and 

22  favorable  to  his  client  by  doing  whatever  he  could  to 
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1  get  it.   And  he  was  talking  to  the  press  at  the  time 

2  to  try  to  do  that,  or  at  least  to  advance  his  own 

3  cause  and  to  put  pressure  on,  to  try  to  get  what  he 

4  wanted  from  Casey  and  her  office,  and  her  office  was 

5  resisting  giving  him  that  kind  of  a  deal. 

6  Q      Now,  when  you  say  "one-sided,"  what  do  you 

7  mean  by  "one-sided"? 

8  A      Totally  advantageous  to  him  and  no 

9  advantage  to  the  government,  basically. 

10  Q      If  I  recall  this  correctly,  he  was  seeking 

1 1  a  plea  that  involved  no  felony? 

12  A      I  think  he  was  seeking  something  lenient, 

13  grossly  lenient,  and  was  refiising  to  proffer  what  he 

14  had  in  a  meaningful  way,  or  a  way  that  was 

15  satisfactory  to  the  United  States  Attorney  or  anybody 

16  else.   That's  my  sense  of  it. 

17  Q      Okay.   And  when  you  say  that  he  was  making 

18  statements  publicly  to  advance  his  own  cause,  how 

19  would  those  statements  have  advanced  his  cause? 

20  A      I  have  no  idea,  unless  he  thought  that 

2 1  perhaps  that  would  bring  some  pressure  to  bear,  to 

22  push  this  thing  toward  a  disposition,  his 
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1  disposition,  but  I  don't  know  what  was  in  Coleman's 

2  mind.    It  is  not  totally  unusual  for  defense  lawyers 

3  to  employ  the  press. 

4  Q      And  they,  I  guess  in  this  situation, 

5  employed  the  press  in  order  to  facilitate  the 

6  one-sided  ~ 

7  A      To  help  the  client.   It  is  fair  game,  it  is 

8  fair  game.   They  talk  to  the  press  and  I  think  they 

9  talk  to  whoever  they  can  talk  to,  within  the 

10  government  even,  if  they  can,  to  try  to  help  a 

1 1  client. 

12  Q      And  that  would  be  to  facilitate  the 

13  one-sided  arrangement  that  you  mentioned? 

14  A      To  get  the  disposition  they  want.    And  I 

15  say  one-sided  because  in  my  view  it  was  a 

16  nonstarter. 

17  Q      Do  you  know  if  there  was  any  issue  about 

18  how  the  recusal  would  take  place?  And  by  that  I 

19  mean,  one  type  of  recusal  would  be  the  case  would 

20  simply  be  sent  back  to  main  Justice.   Another  type 

21  could  be,  1  guess  it  is  a  downward  recusal,  where,  in 

22  this  case,  the  U.S.  Attorney  would  be  isolated  from 
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1  the  investigation  and  someone  else  in  her  office 

2  would  handle  that. 

3  Do  you  know  if  that  was  discussed  at  all  in 

4  the  meeting  on  November  3? 

5  A      No,  I  don't  know  that.    But  1  am  positive 

6  that  the  discussion  would  have  been  that  the  Little 

7  Rock  United  States  Attorney's  Office  should  recuse, 

8  as  an  office,  and  be  out  of  the  investigation.   That 
had  to  be  the  discussion,  but  I  wasn't  there. 

And,  very  shortly  after  that,  almost 
immediately  after  that,  I  got  the  word  that  we  were 
going  to  send  a  team  down  and  Paula  Casey  wanted  to 
get  this  done,  posthaste,  right  away.   So  as  soon  as 
her  letter  of  recusal  was  published,  1  believe,  we 
sent  McKay  down.    She  wanted  him  down  right  away,  so 
we  sent  him  down  the  9th  of  November  1993. 

Q      So  she  sent  the  recusal  letter,  1  believe 
it  was  November  5th,  1993,  two  days  after  the  meeting 
at  the  Department  of  Justice? 

A      That's  what  my  chronology  shows  and  I  am 
sure  that's  correct. 

Q      Does  your  chronology  show  when  she  was 
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1  confirmed  as  U.S.  Attorney? 

2  A      No. 

3  Q      Do  you  know  if  it  was  late  September  of 

4  1993? 

5  A      I  am  not  sure.   I  don't  know. 

6  Q      Do  you  know  how  the  recusal  issue  was 

7  brought  to  her  attention? 

8  A      No. 

9  Q      Do  you  know  if  she  received  any  phone  calls 

10  from  Jean  Lewis? 

11  A      No. 

12  Q      No? 

13  A      I  think  Jean  Lewis  ~  that's  the  RTC 

14  person,  I  think  she  said  she  talked  to  the  office.   1 

15  don't  know  if  she  ever  said  she  talked  to  Casey  or 

16  not,  but  no,  the  answer  is  no. 

17  MR.  FISHMAN:    The  answer  is  no,  you  don't 

1 8  know. 

19  THE  WITNESS:   The  answer  is  no,  period.    I 

20  don't  know  whether  they  had  contact. 

21  BY  MR.  IVEY: 

22  Q      Do  you  know  if  Donna  Henneman,  or  anyone  in 
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1  the  EOUSA's  office,  contacted  Paula  Casey  with 

2  respect  to  this  matter  in  September  or  October  of 

3  1993? 

4  A      I  don't  know. 

5  Q      Do  you  know  if  the  EOUSA's  office  contacted 

6  Paula  Casey  to  request  that  she  send  a  declination 

7  letter  to  the  RTC  with  respect  to  criminal  referral 

8  C0004? 

9  A      I  don't  know. 

10  Q      You  mentioned  earlier  that  the  nine 

1 1  referrals  came  in  about  the  time  that  she  declined 

12  C0004.    Do  you  know  if  there  was  any  type  of  causal 

13  relationship  between  those  two  events? 

14  A      I  don't  know  that  either. 

15  Q      So  by  your  previous  statement  you  weren't 

16  trying  to  imply  that? 

17  A      No. 

18  Q      Let  me  ask  you  some  questions  about  the 

19  declination  letter.    Do  you  know  at  what  point  the 

20  "package"  was  sent  back  to  the  U.S.  Attorney's 

21  Office? 

22  A      No. 
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1  Q      Let  me  ask,  is  there  a  process  by  which 

2  this  is  normally  done,  when  main  Justice  decides,  for 

3  example,  we  don't  think  you  should  recuse,  and  wants 

4  to  convey  that  to  the  U.S.  Attorney's  office  that 

5  made  the  request,  is  there  a  standard  procedure  for 

6  doing  that? 

7  A      Well,  there  is  a  procedure  on  recusal.   It 

8  is  published  in  the  United  States  attorney's  manual 

9  and  then  there  was  a  blue  sheet,  we  call  it, 

10  supplementing  that  in  1992.    It  doesn't  add  much  to 

1 1  it,  but  it  is  a  little  more  specific.   It  sets  out  a 

12  procedure. 

13  But  in  my  experience,  what  is  likely  to 

14  occur  is  that  the  communication  will  go  back  from  the 

15  deputy's  office,  or  the  Executive  Office  for  U.S. 

16  Attorneys  telling  the  United  States  Attorney  about 

17  whether  or  not  there  is  going  to  be  a  recusal 

18  ultimately.    I  know  of  a  situation  where  1  have 

19  talked  to  an  United  States  Attorney  on  a  totally 

20  unrelated  recusal,  and  1  told  him  that  we  would  take 

21  the  United  States  Attorney's  matter. 

22  So,  in  practice,  I  am  not  so  sure  that 
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1  there  is  a  procedure  that  is  in  force  all  the  time. 

2  In  this  instance,  there  would  be  a  usual  procedure 

3  simply  by  virtue  of  the  routing.    The  matter 

4  originated  in  the  Executive  Office  for  U.S.  Attorneys 

5  through  Tony  Moscato.   I'm  talking  about  the  earlier 

6  recusal  now. 

7  Q      That  would  be  October  of  1992? 

8  A      No,  January  of  1993,  when  the  letter  came 

9  in.    The  procedure  there  would  be  that  the  director 

10  of  the  Executive  Office  for  U.S.  Attorneys  goes  to 

1 1  the  Attorney  General  through  either  the  principal 

12  associate  deputy  or  an  associate  deputy,  the  title  is 

13  both  in  the  various  documents,  through  him,  and  with 

14  the  recommendation.  The  associate  Deputy  Attorney 

15  General  wants  to  consult  with  the  criminal  division, 

16  confers  with  the  criminal  division  and  sends  it  down 

17  as  an  action  item. 

1 8  What  that  would  mean,  in  the  ordinary 

19  course  in  the  department,  is  that  a  report  would  go 

20  back,  a  document  would  go  back  or  a  proposal  would  go 

21  back  or  whatever  was  produced  in  the  criminal 

22  division  would  go  back  to  the  person  who  sent  it  down 
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1  and  assigned  the  work,  so  that  would  be  Douglas 

2  Frazier  at  that  time.   That  person  would  make  a 

3  determination  or  talk  with  whoever  that  person  would 

4  consult  with,  and  at  the  time  that  that  went  up, 

5  there  was  an  acting  Attorney  General. 

6  So,  one  would  expect,  in  the  ordinary 

7  course  in  those  situations,  that  there  would  be  a 

8  decision  upon  whether  to  visit  that  with  the  acting 

9  Attorney  General  or  not.    And  then  the  decision  would 

10  be  communicated  to  the  United  States  Attorney  in  some 

1 1  form,  and  that  could  be  communicated  through  the 

12  Executive  Office  for  U.S.  Attorneys  which  initiated 

13  the  whole  thing. 

14  And  that  would  not  be  unusual,  that  that 

15  decision  then  would  be  communicated  from  the 

16  Executive  Office  for  U.S.  Attorneys. 

17  Q      Okay.   Now,  at  this  point  in  1993,  the 

18  decisions  about  recusal  were  made  by? 

19  A      You  are  talking  about  January  now? 

20  Q      Well,  all  of  1993,  1  guess. 

21  A      The  decisions  about  recusal  were  made  by 

22  the  deputy  Attorney  General's  office.   The  deputy 
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1  Attorney  General's  office  usually  was  involved  in 

2  that  kind  of  thing.    1  don't  know  who  makes  the  final 

3  decision. 

4  Q      Was  there  a  Deputy  Attorney  General  in 

5  place  in  March  1993? 

6  A      1  don't  know  if  they  had  an  acting  in  place 

7  or  not.    I  noticed  that  the  routing  slip  was 

8  addressed  directly,  as  I  recall,  to  Stuart  Gerson, 

9  through  Douglas  Frazier. 

10  Q      And  Douglas  Frazier,  do  you  remember  what 

1 1  position  he  had  in  the  deputy  Attorney  General's 

12  office? 

13  A      Principal  associate  Deputy  Attorney 

14  General,  which  ordinarily  would  be  his  principal 

1 5  deputy. 

16  Q      Do  you  know  if  at  that  time  Mr.  Frazier  had 

17  the  authority  to  make  a  decision  with  recusal? 

18  A      If  Mr.  Frazier  did? 

19  Q      Right. 

20  A      1  don't  know  whether  he  did  or  not. 

2 1  Q      Have  you  ever  spoken  to  Mr.  Frazier  about 

22  this  recusal  issue? 
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1  A      About  this  one,  no. 

2  Q      Do  you  know  if  an  absence  of  a  Deputy 

3  Attorney  General  would  be  a  decision  for  the  Attorney 

4  General's  office? 

5  A      I  don't  know.    1  don't  know  how  they  worked 

6  that  out  at  that  time. 

7  Q      Do  you  know  if  Mr.  Frazier  sent  a  cover 

8  letter  or  a  letter  to  the  U.S.  Attorney's  Office  with 

9  respect  to  the  Justice  Department's  position  on 

10  recusal? 

11  A      A  cover  letter?   I  don't  know. 

12  Q      Do  you  know  if  the  U.S.  Attorney's  Office 

13  was  contacted  in  any  way  ~  and  this  is  in  the  spring 

14  of  1993  ~  with  respect  to  the  main  Justice 

15  determination  on  recusal? 

16  A      The  spring  of  1993? 

17  Q      Yes. 

18  A      From  what  I  have  seen,  no,  and  1  have  no 

19  personal  knowledge  that  they  were  contacted  at  all. 

20  My  personal  knowledge  of  it  is  that  it  was  signed  off 

21  on,  on  March  2nd,  1993,  in  the  fraud  section, 

22  addressed  to  Jack  Keeney.   And  then  from  looking  at 
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the  files,  it  was  signed  out  by  Larry  Urgenson  on 
March  the  19th,  1993,  addressed  to  Frazier.   From 
that  point  on,  I  have  absolutely  no  idea  what 
happened  to  it. 

Q      Just  so  I  can  trace  this,  the  fraud  ~  you 
said  fraud  section? 

A      Fraud  section  in  the  criminal  division. 

Q      Is  that  part  of  the  criminal  division? 

A      That's  right,  it's  a  subordinate  component. 

Q      And  so  this  memo  would  have  gone  up  to 
Mr.  Keeney,  who  was  then  acting,  I  guess,  in  charge 
of  the  criminal  division? 

A      He  was  the  acting  Assistant  Attorney 
General  in  charge  of  the  criminal  division. 
Ordinarily  it  would  go  from  Jerry  McDowell,  the 
section  chief,  addressed  to  Keeney,  in  this  instance, 
again  according  to  records  in  the  department,  the 
acting  deputy  Assistant  Attorney  General  of  the 
criminal  division  who  oversaw  the  fraud  section, 
Larry  Urgenson,  was  the  person  who  actually  signed 
the  document  out.    That  had  been  prepared  in  the 
fraud  section,  the  documents,  and  forwarded  them. 
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Addressed  to  Frazier,  the  guy  who  asked  the  division 
to  look  at  it  in  the  first  place.  That  was  addressed 
to  him.   It  was  apparently  dispatched  according  to 
the  division  records,  on  March  the  19. 

Q      The  criminal  division  was  only  to  make  a 
recommendation  with  respect  to  recusal? 

A      That's  correct. 

Q      They  didn't  have  the  authority  to  make  a 
final  determination  ~ 

A      They  not  only  did  not  have  the  authority, 
they  weren't  asked  to  make  a  final  decision. 

Q      You  testified  you  didn't  know  if 
Mr.  Frazier  had  sent  any  type  of  letter  to  the  U.S. 
Attorney's  Office  or  what  types  of  communications  may 
have  taken  place  between  main  Justice  or  the  U.S. 
Attorney's  Office  with  respect  to  recusal,  and  — 

A      That's  right. 

Q      -  so  I  did  want  to  ask  you  about  the 
letter  that  Ms.  Casey  wrote.    I  believe  it  was  with 
respect  to  recusal.   I'm  sorry,  the  declination. 

MR.  FISHMAN:    The  October  27  letter. 
MR.  IVEY:    Yes. 
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1  BY  MR.  IVEY: 

2  Q      I'm  sorry,  there  is  no  Bates  stamp  number, 

3  but  1  know  you  testified  about  it  earlier.   I  am 

4  referring  to  a  letter  from  Paula  Casey  to  Jean  Lewis, 

5  dated  October  27,  1993.    You  commented  earlier  about 

6  the  line  "the  matter  was  concluded  before  I  began 

7  working  in  this  office." 

8  And  I  think  your  testimony  was  that  there 

9  was  no  conclusion  reached  by  the  criminal  division  or 

10  the  fraud  section? 

1 1  A      That's  correct. 

12  Q      Do  you  know  if  there  were  any 

13  communications  from  higher  up  in  the  Justice 

14  Department  with  respect  to  this  matter,  and  any 

15  conclusion  that  might  or  might  not  have  been  reached 

16  by  the  Justice  Department? 

17  A      I  do  not. 

18  MR.  FISHMAN:    By  "higher  up,"  do  you  mean 

19  EOUSA? 

20  BY  MR.  IVEY: 

21  Q      Specifically,  I  mean  the  acting  Attorney 

22  General  or  the  office  of  the  Deputy  Attorney 
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1  General. 

2  A      I  will  clarify.   I  don't  know  whether  there 

3  was  any  communication,  from  the  Justice  Department, 

4  from  the  EOUSA,  at  that  point  to  her,  or  from  any 

5  other  component  about  what  to  do  with  RTC  criminal 

6  referral  number  C0004. 

7  Q      So  when  you  received  that,  you  had  some 

8  concerns  about  the  wording  of  the  letter  — 

9  A      No,  not  concerns,  1  —  again,  a  better  word 

10  is  astonishment,  not  a  concern,  but  simply 

1 1  astonishment  to  see  that,  suggesting  that  that  matter 

12  wasn't  in  the  United  States  Attorney's  Office  for 

13  decision,  because  my  impression  was  and  is,  from  my 

14  own  involvement  in  it,  not  being  in  the  EOUSA  and  not 

15  being  in  the  AG's  office  and  not  knowing  what  may 

16  have  gone  on  in  those  locations,  but  my  impression  of 

17  it  was  totally  different.  Namely  that  it  was  going 

18  back  to  the  United  States  Attorney's  Office,  or  at 

19  least  the  recommendation  was  to  send  it  back  to  the 

20  United  States  Attorney's  Office  for  whatever  action 

21  they  were  going  to  take  on  it. 

22  Q      And  what  was  the  basis  of  that  impression? 
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A      Because  that's  what  I  recommended  to  Doug 
Frazier  through  Jack  Keeney,  that  the  matter  be  sent 
back  to  the  United  States  Attorney's  Office. 

Q      And  do  you  know  if  Mr.  Frazier  or  whoever 
made  this  decision  adopted  your  view? 

A      Well,  my  understanding  is  and  I  haven't 
seen  a  copy  of  the  document,  but  I  thought  that 
eventually  when  somehow  they  located  the  memorandum 
that  was  prepared  for  Jack  Keeney's  signature,  and  it 
was  signed  out  evidently  by  Larry  Urgenson  on  March 
19th,  1993,  and  its  attachment,  the  memorandum 
prepared  by  Mark  MacDougall,  found  their  way, 
someplace,  somehow,  to  Paula  Casey's  office,  to  her. 
And  all  of  that  occurred  a  substantial  period  of  time 
after  Larry  Urgenson  signed  out  the  materials. 

So  I  don't  know  how  they  got  to  Paula 
Casey,  I  don't  know  what  communications  Paula  Casey 
may  have  had  with  anyone  within  the  Department  of 
Justice,  about  those  materials  or  whether  Frazier  put 
a  cover  letter  on  it  and  sent  it  out  to  her  or 
anybody  else  did.    1  just  don't  know. 

Q      You  said  your  understanding  was  she  got 
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those  materials.   What's  the  basis  of  that 
understanding? 

A      It  is  my  impression. 

Q      Based  on  what? 

A      Just  my  impression  based  on  her  declination 
or  supposed  declination,  her  reliance  on  Department 
of  Justice  materials.   The  only  thing  I  know  was 
prepared  was  what  was  prepared  in  the  fraud  section, 
and  again,  maybe  something  was  prepared  somewhere 
else,  but  I  don't  know  that  and  the  way  it  was  handed 
and  the  way  apparently  it  was  misrouted  at  some 
point,  I  --  I  just  find  it  unlikely  that  they  had 
anything  else  but  I  don't  know  that. 

MR.  FISHMAN:    Can  we  go  off  the  record? 
(Discussion  off  the  record.) 
BY  MR.  IVEY: 

Q      Let  me  be  clear  about  this:    You  didn't 
speak  with  Mr.  Frazier  about  what  happened  with 
respect  to  the  referral  or  the  request  to  recuse? 

A      On  the  October  letter? 

Q      Right. 

A      No. 
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1  MR.  FISHMAN:    I'm  sorry,  the  October 

2  letter. 

3  MR.  IVEY:    October  27,  1993. 

4  MR.  FISHMAN:    Okay. 

5  THE  WITNESS:   No. 

6  BY  MR.  IVEY: 

7  Q      And  do  you  ultimately  know  who  made  the 

8  final  decision  with  respect  to  this  request  to 

9  recuse? 

10  A      To  the  best  of  my  knowledge,  the  person  who 

1 1  made  the  final  decision  was  Paula  Casey.   However,  it 

12  is  phrased  in  there,  when  she  wrote  that  letter  she 

1 3  sent  the  letter  out  ~ 

14  Q      I'm  sorry,  I  misphrased  the  question. 

15  Within  the  Department  of  Justice  there  was  an  action 

16  determined,  there  was  a  request  to  recuse  that  came 

17  up? 

18  A      Right. 

19  Q      And  there  was  a  decision  within  -- 

20  A      As  I  understand  it,  back  to  the  U.S. 

21  Attorney's  Office.   I  don't  know. 

22 Q      You  don't  know  who  made  that  decision? 
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1  A      No. 

2  Q      So,  I  guess  it  is  a  logical  conclusion  that 

3  you  don't  know  what  was  on  that  person's  mind  at  the 

4  time  the  decision  was  made? 

5  A      I  don't. 

6  Q      And  I  think  you  also  testified  that  you 

7  don't  know  if  any  of  that  was  communicated  to 

8  Ms.  Casey?  You  have  no  direct  knowledge  about  that? 

9  A      That's  correct. 

10  Q      Let  me  ask  you  about  the  matters  with 

1 1  respect  to  the  SBA.    What  was  the  time  frame  for 

12  these  events?  You  testified  about  Mark  Stevens,  at 

1 3  what  point  did  you  have  contact  with  Mark  Stevens? 

14  A      I  don't  have  an  independent  recollection  of 

15  that.   I  did  the  memorandums  of  those  contacts  at  the 

16  time,  and  did  them  while  they  were  fresh  on  my  mind 

17  and  detailed.  The  first  contact  with  Stevens,  the 

18  meetings,  I  just  don't  know,  but  the  memos  that  you 

19  have  are  accurate. 

20  Q      I  just  need  a  rough  time  frame. 

21  A      It  was  around  —  I  want  to  say  November 

22  '93.   Yes,  November  '93,  that's  right. 
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Q      All  right.    Now,  you  testified  that  you 
thought  Congressional  interest  was  part  of  the  reason 
that  the  White  House  contacted  the  SBA  and  requested 
these  documents. 

And  in  your  view,  is  that  a  legitimate 
reason  for  seeking  that  information? 

A  That  the  White  House  might  be  interested  in 
knowing  what  a  Congressional  committee  was  asking 
about? 

Q      Yes. 

A      It  might  depend  on  what  the  motive  was. 

Q      Did  you  have  any  ~  well,  I  think  you 
testified  earlier  you  didn't  ~  your  impression  was 
this  was  "totally  innocent,"  I  believe  was  your 
quote? 

A      I  don't  have  any  reason  to  question  that  it 
was  totally  innocent.    I  don't  know  whether  it  was  or 
not. 

Q      Did  you  lead  the  investigation  to  find  out 
what  —  why  SBA  had  sent  the  documents  to  the  White 
House  and  what  the  White  House  had  done  with  them? 

A      On  those?   Well,  actually,  there  were  a 
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number  of  leaders  of  the  investigation,  including 
Joanne  Harris,  including  Merrick  Garland,  including 
Jerry  McDowell,  including  Allen  Carver.   And  I  want 
you  to  understand  that  there  were  communications 
going  on  with  people  pretty  regularly  ~  the 
conversations  I  had  with  Harris  and  Garland  were 
fewer,  but  there  were  several  over  a  period  of 
time  ~  in  that  period  of  time. 

So  when  you  say  "leader,"  I  played  a  role 
in  the  investigation,  and  it  was  a  significant  one. 
I  had  a  team  out  who  was  doing  the  work  at  Little 
Rock  headed  by  Don  McKay,  and  one  of  my  functions  was 
to  oversee  that  pretty  closely,  while  doing  BCCI  and 
some  other  things  at  the  same  time.   That's  one 
reason  I  had  John  Artbury  maintain  close  contact  with 
the  team  that  we  had  out  there  as  well,  but  I 
reported  to  McDowell  and  occasionally  got  calls  from 
Harris,  and  a  couple  of  times  from  Merrick. 

Q  And  in  addition  to  maintaining  these 
contacts,  there  was  investigatory  action  taking 
place,  the  FBI  was  conducting  interviews? 

A      Yes. 
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1  Q      In  your  view,  was  it  a  thorough 

2  investigation? 

3  A      Well,  in  my  view,  the  people  that  I  was 

4  familiar  with  up  the  chain  wanted  to  do  an 

5  aggressive,  comprehensive,  complete,  totally  honest 

6  investigation. 

7  Q      And  is  that  what  was  done? 

8  A      Yes.   Certainly  the  part  that  I  am  familiar 

9  with. 

10  Q      In  your  view,  was  there  any  attempt  to 

1 1  influence  the  investigation  or  to  steer  your  findings 

12  in  any  particular  direction? 

13  A      The  only  influence  I  know  about  is  to  do  it 

14  right  and  to  do  it  professionally.   There  was 

15  certainly  no  attempt  to  steer  it  in  any  improper 

16  direction  whatsoever,  at  all.   There  was  certainly 

17  guidance  on  being  aggressive,  an  example  of  that, 

18  again,  is  getting  the  documents  from  Kendall  and  from 

19  Foster's  attorney.   That's  steering  in  a  sense.   But 

20  in  my  judgment,  correct  steering,  correct  influence, 

21  and  an  absolutely  honest  effort. 

22 Q      Was  there  any  steering  or  influence  by 
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1  anyone  at  the  White  House  with  respect  to  this 

2  investigation? 

3  A      None  that  I  have  personal  knowledge  of. 

4  Q      To  the  extent  you  were  connected  with  it? 

5  A      I  don't  know  of  any. 

6  Q      1  think  I  mentioned  earlier  you  testified 

7  you  thought  the  motives  that  prompted  it  were  totally 

8  innocent,  but  I  guess  1  would  look  for  a  finding.    I 

9  mean,  did  you  reach  a  finding? 

10  A      I  will  say  again  I  don't  know  what 

1 1  motivated  anybody  to  do  what  they  did.    I  don't  know 

12  what's  in  the  minds  of  people,  but  based  on  the 

13  objective  evidence  that  was  developed  during  my 

14  association  with  the  investigation,  I  don't  know  of 

15  any  illegal  or  unethical  or  wrongful  conduct  by 

16  people  in  the  White  House  who  had  acquired  the 

17  documents  from  the  Small  Business  Administration, 

18  that  I'm  familiar  with,  that  little  piece. 

19  Q      Was  there  any  formal  conclusion  reached  on 

20  this? 

21  A      What's  that? 

22  Q      Was  there  any  formal  conclusion  reached  on 
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this? 

A      Formal  conclusion? 
Q      Yes. 

A      We  never  had  a  conclusion.   We  had  an 
ongoing  investigation,  and  the  independent  counsel 
took  it. 

Q      I  see. 

Were  you  near  completing  your  investigation 
or  was  there  still  quite  a  bit  more  to  do? 
A      We  weren't  even  close. 

MR.  FISHMAN:    Do  you  mean  the  whole 
investigation  or  that  piece? 

THE  WITNESS:    Well  - 
BY  MR.  IVEY: 
Q      That  piece. 

A      That  piece  is  part  of  the  whole  puzzle  so 
the  answer  is  no.    We  weren't  anywhere  —  that  was 
part  of  the  evidence  gathering  process  and  we  would 
have  continued  to  gather  evidence  and  examine 
matters.    We  weren't  conducting,  if  you  will,  a 
narrow  little  investigation  of  this  situation.    It 
was,  let's  get  information,  let's  look  at  it  and 
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let's  examine  it. 

These  folks  were  not  under  investigation  in 
the  common  sense  of  being  subjects  of  an 
investigation,  these  were  people  who  were  potential 
witnesses,  in  our  minds'  eyes,  who  had  access  to 
information  we  wanted  and  we  wanted  to  know  about  it. 

Q      Let  me  focus  you  on  this  particular  piece 
of  the  puzzle  just  for  a  moment.    You  mentioned  you 
interviewed  or  someone  with  the  FBI  interviewed 
Mr.  Eggleston? 

A      Well,  I  am  sure  Mr.  Eggleston  was 
interviewed. 

Q      Lindsey? 

A      Lindsey  as  well,  and  I  think  Nussbaum. 

Q      Were  there  other  interviews  conducted  with 
respect  to  ~ 

A      I  don't  know. 

Q      Do  you  know  if  whoever  was  making 
determinations  about  who  should  be  interviewed  had 
concluded  that  there  were  more  interviews  that  were 
left  to  be  done  or  if  they  ~ 

A      I  was  sort  of  the  catalyst  for  this,  so  in 
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1  talking  to  Rick  Wade,  too,  and  what  we  should  do  and 

2  there  was  a  general  consensus  with  the  FBI.    So 

3  during  that  period,  those  of  us  who  were  closer  to 

4  the  line  in  the  investigation  were  saying  this  is 

5  what  we  want  to  do,  and  here  is  why.    And  we  were 

6  setting  in  motion  ways  to  do  that.    So,  there  was 

7  certainly  no  limitation  on  access  or  getting  people 

8  interviewed  that  we  thought  should  be  interviewed,  as 

9  far  as  I  know,  that  the  bureau  thought  should  be 

10  interviewed.  None  of  that. 

1 1  Q      You  also  mentioned  something  about 

12  documents  being  returned,  I  think  by  Mr.  Eggleston  to 

13  Mr.  Stevens? 

14  A      Right. 

15  Q      Where  did  you  learn  about  that  event? 

16  A      Well,  part  of  it  apparently  is  evidenced  in 

17  the  notes  of  John  Artbury  that  we  looked  at  earlier 

18  in  the  proceeding. 

19  But  that  came  from  Stevens.   He  reported 

20  back  that  it  happened.   1  think  I  talked  to  him 

21  directly,  too.    But  he  reported  back  that  he  had  the 

22  documents,  and  had  received  the  documents  and  that 
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1  Eggleston  had  given  him  the  documents  and  had  done  so 

2  outside  the  building  on  the  street. 

3  Q      Do  you  know  if  —  with  respect  to 

4  contacting  the  SBA  to  initially  seek  the  information, 

5  do  you  know  if  Mr.  Eggleston  made  that  contact? 

6  A      1  don't  know  what  he  did,  frankly. 

7  Q      I  think  you  were  asked  about  Congressional 

8  liaison  earlier? 

9  A      Well,  the  contact  with  Eggleston  at  that 

10  point,  in  the  White  House  office,  I  don't  know  if  it 

1 1  was  Eggleston  directly  ~  I  think  it  was.    I  think 

12  Phil  Heymann  had  contact  with  him.   And  the  idea  was 

13  to  speed  up  the  process,  to  speed  up  getting 

14  interviews  of  people  that  we  wanted  to  interview  in 

15  the  White  House  staff. 

16  Q      Let  me  clarify  my  question.    1  meant  the 

1 7  initial  request  for  these  documents. 

18  A      Oh,  I  don't  know.    1  don't  know  the  details 

19  of  that.    My  understanding  is,  and  my  recollection  is 

20  that  at  some  point,  Stevens  talked  to  the  general 

21  counsel  of  the  agency.   And  my  recollection  is,  from 

22  what  Stevens  said,  the  general  counsel  of  the  agency 
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had  a  conversation  with  Eggleston  and  from  that 
conversation  directly  from  Eggleston  provided  the 
documents.   That's  my  memory. 

Q      And  your  recollection  is  that  was  from  a 
conversation  with  Stevens? 

A      That's  my  memory  of  it. 

Q      Do  you  know  if  it  would  be  —  typically,  if 
the  Congressional  liaison  in  the  White  House  would 
make  that  request  as  opposed  to  the  White  House 
counsel's  office? 

A  No,  I  don't  know  what  they  would  do. 
Again,  I  don't  know  what  typical  would  be. 

Q      Now,  you  mentioned  something  about  an  oral 
request. 

Did  these  documents  then  go  at  some  point 
from  the  SBA,  to  the  FBI  or  the  Department  of 
Justice? 

A  I  am  not  sure  what  you  mean  by  "oral 
request." 

Q      I  thought  that  when  you  testified  earlier 
you  said  that  you  didn't  use  a  subpoena;  1  think  you 

said  you  picked  up  the  phone  and  made  an  oral 
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1  request? 

2  A      Well,  we  are  talking  about  ~  which 

3  documents  now  are  you  talking  about? 

4  Q      These  are  the  documents  that  were  given  to 

5  the  White  House  and  they  were  given  back  to  ~ 

6  A      We  didn't  subpoena  the  documents  from  the 

7  White  House.   Those  documents,  as  far  as  1  know  at 

8  least,  went  back  to  Stevens,  and  I  believe  those  ~  a 
collection  of  which  Stevens  got  were  given  either  to 
FBI  the  or  to  the  team  that  was  investigating  the 
matter  at  that  point,  McKay's  team. 

Q  Right,  but  my  question  is,  was  there  a 
subpoena  from  either  the  ~  or  from  the  Justice 
Department? 

A      No.    To  the  White  House? 

Q      No,  to  the  SBA. 

A      No. 

Q      That  was  done  ~ 

A      Dealing  with  the  investigators  in  the  SBA. 
We  had  the  SBA,  at  that  point,  assisting  with  the 
criminal  investigation  that  our  people  were 
conducting. 
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1  Q      Do  you  know  if  that  was  an  oral  request, 

2  then,  that  was  made? 

3  A      Right,  right. 

4  Q      Do  you  know  if  there  was  a  transmittal 

5  letter? 

6  A      Of  the  documents  back  ~ 

7  Q      From  SBA  to  the  Justice  Department? 

8  A      Not  that  I  know  of.   The  written  record  of 

9  that,  again,  consists  of  the  file  memos  and  I  guess 

10  the  FBI  302s  that  were  done.   That  was  the  way  of 

1 1  documenting  what  was  occurring  so  there  was  a 

12  documented  record  of  the  communications.   But  I  don't 

13  know  of  any  letter,  and  at  that  same  period  of  time, 

14  Dwight  Bostwick,  who  was  on  the  team,  was  dealing 

15  with  the  SBA  trying  to  get  still  additional 

16  materials.   And  I  think  Dwight  may  have  written  a 

17  letter  on  other  stuff,  but  not  this. 

18  Q      Okay,  so  there  was  no  transmittal  letter 

19  and  there  was  no  letter  requesting  the  documents? 

20  A      Not  that  I  remember  that  there  was  a 

21  transmittal  letter. 

22 Q      Do  you  know  who  made  the  request? 
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1  A      For  what? 

2  Q      For  these  documents. 

3  A      To  have  them  returned? 

4  Q      No,  to  have  them  come  to  the  Justice 

5  Department. 

6  A      No. 

7  MR.  FISHMAN:    After  they  were  returned. 

8  BY  MR.  IVEY: 

9  Q      After  they  were  returned. 

10  A      After  they  were  returned  to  the  SBA? 

1 1  Q      Right. 

12  A      I  am  hoping  we  made  a  request.   I'm  sitting 

13  here  thinking  that  surely  we  did,  but  no,  I  would 

14  have  certainly  wanted  them  to  see  what  they  were  and 

15  to  know  what  they  were. 

16  Q      Okay. 

17  Is  it  typical  for  documents  to  be  passed 

18  without  a  transmittal  letter  under  these 

19  circumstances? 

20  A      Sure. 

21  Q      Nothing  unusual  about  that? 

22  A      Not  necessarily,  no.    As  long  as  you've  got 
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some  record  of  what's  going  on  someplace. 

Q  And  again,  in  the  absence  of  a  transmittal 
letter,  would  it  also  be  not  unusual  for  the  request 
to  be  made  orally  as  opposed  to  in  writing? 

A      No.   No. 

Q      Let  me  go  back  to  Mr.  Nathan  for  a  moment. 

A      Okay. 

Q      Mr.  Nathan,  to  my  understanding,  reported 
to  Mr.  Heymann;  is  that  correct? 

A      That's  right,  yes. 

Q      His  relationship  to  you,  then,  was  a 
working  relationship,  not  a  subordinate  relationship? 

A      Irv  Nathan? 

Q      Right. 

A      No,  he  is  way  above  me  in  the  hierarchy, 
significantly  above  me  in  the  organization. 
MR.  FISHMAN:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  IVEY: 

Q      Did  you  frequently  have  conversations  with 
Mr.  Nathan  about  issues  within  the  department? 

A      No.    Except  when  he  was  a  defense  lawyer. 
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And  that  wasn't  frequent. 

Q      During  his  tenure  within  the  department? 

A      No. 

Q      Did  it  strike  you  as  unusual  that  the 
conversation  with  respect  to  the  source,  which  we 
suspect  was  ~ 

A      You  mean  the  communication  that  Irv  Nathan 
would  have  with  Jerry  McDowell,  because  I  didn't  have 
any  communication  with  Irv  Nathan  at  all? 

Q      Right. 

A      No,  no,  not  unusual.    I  think  he  was 
communicating  with  the  FBI.    I  think  Jack  Keeney  was 
involved  in  that  period  of  time,  so  all  of  that  would 
be  very  normal,  natural,  usual  contact. 

Q      Now,  with  respect  to  having  a  reporter  of  a 
source  of  this  type  of  information,  information 
relevant  to  an  ongoing  plea  negotiation,  is  that 
typical  with  the  law  department? 

A      You  know,  I  am  not  sure  what  "typical"  is 
in  criminal  investigations.    I  am  serious,  really. 

Q      Let  me  phrase  it  this  way  ~ 

A      I  don't  know,  as  we  sit  here,  who  his 
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1  source  was,  I  really  don't.    But  I  think  it  is 

2  documented.  And  again,  when  you  start  asking  me 

3  about  whether  it  was  unusual  to  have  a  reporter,  it 

4  is  hard  to  answer  because  1  don't  know  if  it  was  a 

5  reporter.   But  the  short  answer  to  that  would  be  to 

6  have  a  reporter  as  a  source  ~  I  have  no  way  of 

7  looking  at  that. 

8  Q      I  will  rephrase  it.    You  have  a  career  in 

9  law  enforcement  that  is  fairly  significant. 

10  A      It's  covered  a  few  years  and  I  don't  use 

1 1  reporters  as  sources.   I  hardly  ever  talk  to 

12  reporters.   And  prosecutors  differ.    1  am  one  who 

13  simply  believes  that  the  less  communication  with 

14  reporters  that  people  have  during  investigations  the 

15  better,  except  to  ensure  that  --  when  it  is 

16  necessary,  to  make  sure  that  it's  accurate,  that  has 

17  been  misrepresented,  that  when  you  can  appropriately 

18  do  so  the  government  does  so.    But  by  and  large,  they 

19  have  their  job,  prosecutors  have  theirs,  and  contacts 

20  with  the  press  belong  at  the  policy  level,  namely, 

21  the  Irv  Nathan  level  or  the  AG  level.   That  sort  of 

22  level.   Or  the  Assistant  Attorney  General  level  and  1 
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1  am  not  at  that.   Generally  we  don't  favor 

2  communications  with  the  press. 

3  Q      Why  is  it  that  you  don't  personally  deal 

4  with  reporters  as  sources? 

5  A      With  reporters? 

6  Q      Yes. 

7  MR.  FISHMAN:    He  is  not  saying  sources,  he 

8  is  saying  period. 

9  THE  WITNESS:   Or  in  any  fashion. 

10  Because  within  the  Department  of  Justice, 

1 1  there  is  a  press  policy  to  begin  with  which  requires 

12  those  kinds  of  inquiries  from  the  pleas  to  be 

13  referred  elsewhere. 

14  BY  MR.  IVEY: 

15  Q      Let  me  back  up  because  I  thought  you  said 

16  you  don't  use  reporters  as  sources,  that  you  thought 

17  it  was  a  bad  idea. 

18  A      No,  I  don't.    For  me. 

19  Q      That's  what  I  am  asking. 

20  A      I  wouldn't  turn  away  a  reporter  if  he  said 

21  he  was  aware  of  a  bribe  allegation  any  more  than  I 

22  would  turn  you  away  or  somebody  else.   But  in  terms 
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of  establishing  a  relationship  with  a  reporter  like 
that,  I  wouldn't  do  that. 

Q      And  why  are  the  reasons  aside  from  -- 

A  I  think  there  is  a  stark  difference  between 
a  federal  prosecutor  and  a  reporter.  They  are  very 
properly  attempting  to  collect  information  to  write 
stores. 

Our  function  is  to  try  to  determine  facts, 
and  then  make  a  judgment  on  what  to  do  with  those. 
And  that  impacts  on  the  freedom  of  individuals,  and 
there  is  a  certain  inconsistency  there  in  dealing 
with  reporters  who  may  do  something  wrong  with 
information  or  want  information  or  plant  information, 
for  their  own  purposes. 

Q      Well,  they  also  want  to  publicize 
information,  too;  right? 

A  Or  publicize  information,  and  I  don't  think 
that  has  any  place  in  criminal  law  enforcement  and  I 
think  most  reporters  understand  that. 

Q      That  would  be  particularly  true  in  a 
situation  where  an  investigation  or  plea  negotiations 
are  ongoing? 
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A      Right. 

Q      Was  there  ever  any  attempt  —  or  did 
Mr.  Nathan  ever  identify  this  source  personally? 
MR.  FISHMAN:    To  him? 
BY  MR.  IVEY: 
Q      You  mentioned  a  memo,  I  think,  but  I  am  not 
clear. 

A      I  don't  know  whether  he  did  or  not.   Not  to 
me. 

MR.  DINH:    We  are  still  talking 
hypothetical  here,  because  he  is  not  sure  there  was, 
indeed,  a  reporter  who  was  the  source. 

THE  WITNESS:    I  think  that's  a  fair  thing 
to  say.    I  am  just  not  sure,  sitting  right  here,  who 
the  source  was,  what  capacity  this  source  was 
operating  at  the  time.    But  my  impression,  again,  is 
that  ultimately  that  was  made  part  of  the  record. 
MR.  FISHMAN:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  IVEY: 
Q      Did  you  have  any  knowledge  of  Mr.  Hale  or 
his  attorney  contacting  any  Congressional  office  or 
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1  member  of  Congress  prior  to  entering  his  plea? 

2  A      I  don't  know  of  ~  sitting  here  now,  I 

3  don't  remember  that.    May  have,  but  I  don't 

4  remember. 

5  Q      Did  you  have  any  role  in  setting  the 

6  priorities  for  financial  institution  investigations 

7  with  respect  to  the  Justice  Department,  by  the 

8  Justice  Department? 

9  A      Yes. 

10  Q      What  was  your  role  in  that? 

11  A      In  the  early  days  of  the  financial 

12  institution  fi-aud  program,  following  the  enactment  of 

13  the  Financial  Institutions  Reform  Recovery 

14  Enforcement  Acts  of  1989  -- 

15  Q      FIRREA? 

16  A      Yes  —  there  were  determinations  that  had 

17  to  be  made  about  what  would  be  investigated,  and  ~ 

18  as  priority  matters  and  that  sort  of  thing  and  we 

19  work  with  the  executive  office  for  U.S.  attorneys  on 

20  that.   And  then  special  counsel,  financial 

21  institution  fraud,  Jim  Richmond. 

22 Q      At  what  point  was  this  --  this  is  1989, 


1  1990? 

2  A      He  was  a  nonstatutory  special  counsel 

3  appointed  by  the  Attorney  General. 

4  Q      Who  was  his  successor? 

5  A      Jim  Richmond's  successor,  Ira  Raphaelson, 

6  R-a-p-h-a-e-1-s-o-n. 

7  Q      How  did  you  go  about  setting  the  priorities 

8  for  these  investigations?  Are  there  standards  that 

9  you  follow? 

10  A      There  was  a  whole  lot  of  discussion  with 

1 1  the  FBI,  the  regulatory  community,  within  the 

12  Department  of  Justice,  which  resuhed  in  ultimately 

13  the  development  of  a  sort  of  a  major  case  approach. 

14  Richmond  was  involved  in  it,  later  Ira  was  involved 

15  in  it,  in  doing  it. 

16  Q      What  is  the  major  case  approach;  what  do 

17  you  mean  by  that? 

18  A      Well,  there  was  a  category  of  matters, 

19  investigations,  that  were  defined  as  major.   That 

20  definition  was  distributed  to  all  the  United  States 

21  attorneys  offices  in  the  country  by  the  executive 

22  office  for  U.S.  attorneys.   And  it  involved  matters 
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where  there  was  a  loss  of  approximately  $100,000,  or 
more.    Insider  fraud  involving  significant  insiders 
within  a  financial  institution,  multiple  borrower 
from  the  same  financial  institution. 

Let  me  ~  maybe  I  can  shortcut  this  a 
little  bit.    Attacking  Financial  Institution  Fraud  is 
a  quarterly  publication  that  is  given  to  Congress 
that  details  the  whole  program  from  the  beginning  to 
the  end.   These  things  have  been  published  since  I 
think  as  early  as  1990,  somewhere  around  there.   They 
just  detail  the  whole  program,  but  to  get  into  it  is 
going  to  take  some  time,  and  I  don't  know  if  you 
really  want  to. 

Q      Well,  I  am  aware  of  the  documents  that  — 
the  publications  you  are  referring  to  because  they 
send  them  to  the  committee  every  quarter,  I  take  it. 
But  I  didn't  want  to  get  a  sense  —  off  the  record. 

(Discussion  off  the  record.) 

BY  MR.  IVEY: 
Q      I  guess  what  I  did  want  to  get  at,  the 
publication  sort  of  lists  activities  that  the  Justice 

Department  has  conducted  with  respect  to  these 
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institutions,  but  I  did  want  to  get  a  bit  of  a  sense 
of  how  you  decided  which  institutions  to  pursue  and 
how  you  prioritized  it. 

A      Let  me  try  it  this  way  and  maybe  this  will 
help. 

The  President  of  the  United  States,  George 
Bush,  came  to  the  Department  of  Justice  to  a  meeting 
of  the  United  States  Attorneys  from  around  the 
country  and  the  special  agents  in  charge  from  around 
the  country,  right  about  the  time  of  FIRREA,  to  kick 
off  what  was  going  to  be  generally  the  FIF  program  in 
the  United  States,  F-I-F.    Jim  Richmond  was  the  first 
special  counsel  for  financial  institution  fraud 
designated  administrative  before  the  Crime  Control 
Act  of  1990  established  that  position  in  the  law, 
which  sunsets  in  November  of  this  year. 

In  order  to  manage  the  case  load,  and  to 
have  emphasis  on  the  most  important  matters  that 
could  you  see  in  the  country,  there  was  this 
definition  established  in  the  executive  office  of  the 
U.S.  Attorneys,  in  a  reporting  requirement  and  in 
many  offices  in  the  country  there  were  financial 
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1  institution  coordinators.   And  initially  there  were  a 

2  number  of  positions  to  do  financial  institution  fraud 

3  work,  many  offices  adhered  to  that  very  strictly, 

4  others  less  strictly,  in  terms  of  dedicated  resources 

5  to  FIF. 

6  With  the  size  of  the  case  load  and  the 

7  finite  resources  the  emphasis  was  on  establishing  and 

8  developing  those  major  cases.  Not  to  the  exclusion 

9  of  all  other  cases,  I  hasten  to  add.   There  was 

10  nothing  there  that  said  those  are  the  only  cases  you 

1 1  can  look  at.   United  States  Attorneys  and  FBI  in  the 

12  various  districts  certainly  had  the  authority  to 

13  pursue  those  matters  that  they  felt  were  appropriate 

14  whether  or  not  they  fell  within  some  broad  definition 

15  of  major  case,  but  for  tracking  purposes  especially, 

16  we  established  this  major  case  definition  for  the 

17  U.S.  attorneys. 

18  Q      Now,  how  many  cases  ~  I  mean,  this  seems 

19  like  a  pretty  broad  definition  to  me,  I  am  sure  you 

20  are  more  familiar  with  it  than  1  am,  but  a  $100,000 

21  cut-off  seems  to  be  relatively  low  for  what  some  of 

22  these  institutions  lost. 


1  How  many  of  these  institutions  would  have 

2  fallen  into  this  category  in  1992? 

3  A      Well,  this  is  by  --  in  terms  of  fraud  loss 

4  which  can  be  much  different  from  losses  resulting 

5  from  failures  or  any  number  of  causes.   And  again, 

6  that's  a  guideline.   Within  various  jurisdictions 

7  people  are  going  to  be  dealing  with  their  most 

8  significant  cases  as  they  have  resources  available  to 

9  deal  with  them. 

10  So  they  may  have  something  above  that  or 

1 1  below  that,  but  Attacking  Financial  Institution  Fraud 

12  is  really  the  best  source  there,  because  you  can  see 

13  the  numbers  of  prosecutions  in  that  major  case  area 

14  reported  in  each  of  those  and  you  can  track  them  from 

15  way  back  in  the  beginning  of  them  program.   And  you 

16  can  also  see  the  FBI  statistics  which  show  the  number 

17  of  matters  by  district  in  the  United  States  or  field 

18  division.    FBI  -- 

19  MR.  FISHMAN:    Off  the  record. 

20  (Discussion  off  the  record.) 

21  THE  WITNESS:    I  understand  you  to  be 

22  talking  about  financial  institutions,  and  when  you 
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look  at  Attacking  Financial  Institution  Fraud  and  you 
look  at  the  FBI's  reports  in  there,  you  see  that  they 
report  a  category  of  failed  financial  institution 
cases,  which  gives  you  some  impression  of  cases  that 
are  emphasized  by  ~  within  the  entire  arena  of 
financial  institution  fraud. 

Those  are  the  big  failures  and  those  are 
cases  which  may  generate  any  number  of  referrals, 
related  or  unrelated.   It  gives  you  a  number.   I 
don't  know  what  the  number  is.    1  mean,  there  were  a 
very  large  number  —  1  mean,  at  one  point  we  had  700 
failed  financial  institutions  in  inventory,  plus 
10,000  or  so  major  financial  institution  fraud  cases 
and  I  think  5,000  or  6,000  of  those  were  major. 
BY  MR.  IVEY: 

Q      I  didn't  follow  you  there,  you  said  700 
failed  institutions,  10,000  -- 

A      In  dividing  it  out  the  way  the  Bureau  would 
look  at  it,  they  had  separate  categories  of  failed 
financial  institutions.    If  they  had  an  investigation 
involving  a  whole  series  of  allegations  involving  one 
failed  financial  institution  they  counted  that  as  one 


investigation,  even  though  it  might  be  30. 

Q      Okay. 

A      Then  there  was  a  separate  category  in  the 
bureau  of  $100,000  and  above  matters,  irrespective  of 
these  failure  cases  and  different.   And  they  would 
run  an  inventory  of  around  5,000  of  those.    I  think 
the  current  inventory  is  in  the  neighborhood  of  4000 
or  so.    So  there  was  a  large  inventory  that  would 
continue  to  turn  over  for  a  period  of  time.    It's 
gone  up  and  now  it's  gone  down. 

Q      Now,  the  number  700  you  used  ~  and  I 
recognize  this  is  an  approximation  -- 

A      Right. 

Q      —  that's  with  respect  to  failed 
institutions? 

A      Failed  financial  institutions,  right. 

Q      And  would  that  have  been  about  the 
approximate  number  in  1992  or  do  you  think  it  would 
have  been  higher? 

A      1  would  have  to  go  back.   1  think  about 
that  period  of  time  it  was  peaking  out,  '91,  '92,  so 
that's  probably  roughly  accurate. 
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1  Q      And  did  they  divide  these  up  according  to 

2  federal  districts? 

3  A      Well,  I  —  generally,  yes.   You  can  see 

4  them  by  FBI  division  and  you  can  see  by  district  what 

5  people  have,  so  generally  yes,  you  could  have  a  case 

6  in  multi  —  in  a  number  of  districts. 

7  Q      Do  you  know  if  that  was  true  in  Arkansas, 

8  that  they  divided  them  up  by  district? 

9  A      Arkansas  is  like  anyplace  else.   I  mean, 

10  they  -  if  they  got  a  referral  in  the  United  States 

1 1  Attorney's  Office  in  that  sense,  though,  they  would 

12  treat  it  as  if  it  were  a  referral  in  the  Eastern 

13  District  of  Arkansas,  if  that's  where  it  was  venued. 

14  Q      Now,  who  investigated  these  failures?  Can 

15  you  tell  us  briefly  how  that  broke  down?   Obviously 

16  the  RTC  was  involved.    Did  the  FBI  go  in  and 

17  participate  in  these  investigations? 

18  A      When  they  are  in  the  FBI  inventory,  these 

19  matters  I  am  talking  about  are  all  FBI 

20  investigations.    In  criminal  investigations  we  use 

21  FBI  and  United  States  Secret  Service  in  some.    In 

22  some  you  might  have  the  Postal  Service  involved.    You 
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1  might  have  all  three  together.   You  might  have  the 

2  RTC  inspector  general.   You  might  have  Assistant 

3  United  States  Attorneys  in  the  various  districts. 

4  Or  if  it  were  one  of  our  task  force 

5  operations  that  we  were  running  out  of  the  fraud 

6  section  you  would  have  fraud  section  lawyers,  FBI 

7  people  dedicated  to  it.    Secret  Service  in  some  cases 

8  working  it.    The  FBI  was  the  main  and  is  the  main 

9  investigative  agency  for  criminal  allegations 

10  involving  financial  institution  fraud. 

1 1  Q      And  how  would  the  FBI  coordinate  its 

12  activities  with  the  RTC  investigations  that  were 

13  taking  place  at  that  time? 

14  A      They  would  work  typically  directly  with  RTC 

15  counterparts,  if  it  was  the  inspector  general,  the 

16  IG's  people  in  coordinating  investigations  like  that, 

17  though,  usually  it  is  an  attorney  who  is  working  the 

18  investigation,  like  an  Assistant  United  States 

19  Attorney  or  like  a  trial  lawyer,  who  is  going  to  be 

20  working  with  the  appropriate  person  in  the  field  from 

21  the  Resolution  Trust  Corporation  who  may  have  an 

22  interest  in  what's  going  on. 


1609 

179 

1  Q      Okay.    Well,  before  we  get  to  the  point 

2  where  we've  targeted  the  specific  institution,  and 

3  that  sounds  to  me  like  your  answer  there  is  you've 

4  got  an  assistant  that's  going  to  deal  with  banking  — 

5  S&L  X  or  something  like  that,  a  particular  bank  or 

6  financial  institution,  before  you  get  to  that  point, 

7  you  are  looking  at  the  state  of  Arkansas,  and  you  are 

8  trying  to  determine  which  financial  institutions  are 

9  going  to  be  on  this  list  of  priorities.   How  is  that 

10  decision  made,  and  ~  well,  by  that  I  mean  not  the 

1 1  standards  you  talked  about  already,  but  is  there  any 

12  interaction  between  Justice  Department,  the  U.S. 

13  Attorney's  Office,  the  FBI,  the  RTC? 

14  A      In  a  U.S.  Attorney  case,  ordinarily  the 

15  coordination  would  be  between  the  U.S.  Attorney  and 

16  the  special  agent  in  charge  in  the  division.    They 

17  would  determine  how  they  are  going  to  do  things 

18  within  that  venue. 

19  Q      This  is  before  ~  I  mean,  before  a  case  is 

20  chosen? 

21  A      But  1  mean  generally  how  they  are  going  to 

22  attack  crime  in  that  jurisdiction,  in  that  venue,  in 


180 


1  that  district,  ordinarily,  the  special  agent  in 

2  charge  and  the  United  States  Attorney  or  the  United 

3  States  Attorney's  designation,  are  going  to  talk 

4  about  how  they  are  going  to  manage  inventory. 

5  And  you  have  to  understand  that  these 

6  offices  all  around  the  country  had  existing 

7  inventories  of  matters  that  were  open  in  the  FBI  -- 

8  or  open  in  both  the  FBI  and  the  U.S.  Attorney's 

9  Office  involving  financial  institutions.    Way  before 

10  this  program,  if  you  will,  got  started,  as  a  result 

1 1  of  FIRREA  bank  fraud  was  being  prosecuted  all  around 

12  the  country  and  they  all  had  inventories.   And  it  is 

13  one  of  the  reasons  that  we  focused  on  it  and  had  a 

14  program  because  there  was  a  huge  inventory  of  matters 

15  that  had  to  be  examined  and  then  you  had  the  S&L 

16  failures.   So  all  that  did  was  bring  it  into  a  little 

17  more  organized,  systematic  way  of  dealing  with  it 

18  nationwide. 

19  Q      Do  you  know,  after  this  determination  was 

20  made  with  respect  to  this  initial  list  of 

21  institutions  to  focus  on,  how  the  work  was  divvied  up 

22  at  that  point?   I  mean,  did  it  then  go  to  ~ 
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1  A      It's  going  to  differ  from  district  to 

2  district.   They  don't  all  act  alike.    When  we  went  to 

3  work  with  the  Dallas  bank  fraud  task  force  and  tried 

4  to  organize  what  we  had,  we  had  a  large  number  of 

5  failed  financial  institutions  and  sat  down  with  the 

6  FBI  and  determined  how  we  were  going  to  attack  the 

7  inventory  that  we  had  and  the  allegations  we  were 

8  going  to  have.   And  such  things  as  statute  of 

9  limitations,  amount  of  loss,  whether  the  fraud  was 

10  systemic  or  not,  a  number  of  factors  come  into  play 

1 1  in  deciding  how  you  will  prioritize  within  a  given 

12  district.    So  one  shoe  doesn't  fit  all  is  what  I  am 

13  saying. 

14  Q      I  guess  I  mean  with  respect  to  individual 

15  investigators.   I  mean,  we  have  a  document  here 

16  that's  from  —  it  is  a  memo  from  Jean  Brennan,  who  I 

17  think  is  now  Jean  Lewis  to  Clark  Walton  dated 

18  December  1 1th,  1991.    The  subject  is  referral 

19  schedule.  And  if  I  can  read  the  Bates  stamp  number 

20  here  it  is  4594  on  the  first  page  and  the  second  page 

21  it  is  cut  off,  actually  it  was  4595. 

22 MR.  FISHMAN:    That  would  not  be  a  document 
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1  produced  by  the  Department  of  Justice,  I  assume, 

2  however. 

3  MR.  IVEY:    That's  right. 

4  MR.  FISHMAN:    It  is  not  our  Bates  number. 

5  BY  MR.  IVEY: 

6  Q      I  wanted  to  ask  you  if  that  listing  of 

7  institutions  would  be  the  way  that  typically  these 

8  institutions  would  be  set  out  in  order  of  priority? 

9  A      Looking  at  that  exhibit,  I  don't  see 

10  anything  exceptional  about  it.    It  doesn't  represent 

1 1  a  standard  operating  procedure  for  the  entire 

12  government  necessarily,  but  all  it  shows  is 

13  communication  between  the  Resolution  Trust 

14  Corporation  official  and  the  FBI  on  trying  to  figure 

15  out  how  best  to  attack  a  workload.   That  would  be 

16  common. 

17  Q      In  attacking  a  workload,  would  you  think  it 

18  would  make  sense  to  look  at  things  like  the  amount  of 

19  the  loss  of  a  failed  institution  in  determining  where 

20  it  should  come  in  the  order  of  priorities? 

21  A      The  amount  of  loss  in  the  institution? 

22  That's  a  factor. 
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Q      And  would  you  also  look  at  the  possible 
amount  that  could  be  recovered  by  the  government? 

A      That's  a  factor,  and  that  factor  miy  be 
less  important  if  you  have  an  insider  than  an 
outsider. 

Q      And  with  respect  to  civil  recovery,  would 
you  also  look  at  things  like  statute  of  limitations, 
for  example,  on  the  possible  civil  recovery? 

A      Typically,  civil  recovery  is  going  to  be  in 
the  minds  of  the  regulatory  community.    In  failed 
cases  they  may  have  in  mind  some  civil  recovery 
against  former  directors  and  officers,  or  accountants 
or  lawyers,  that  sort  of  thing.    Sometimes  in  looking 
at  cases  we  would  consider  whether  or  not  Section  95 1 
of  FIRREA  was  a  viable  alternative  to  criminal 
prosecution,  12  USC  1833  A,  1  believe,  which  is  a 
civil  money  penalties  action.   So  civil  action  is 
usually  under  consideration  by  the  regulatory 
community  or  either  civil  or  administrative. 

One  of  the  ideas  of  the  policy  that  Ira 
Raphaelson  was  interested  in  was  notion  of  a  sanction 

resulting  from  misconduct,  criminal,  civil  or 
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administrative,  or  perhaps  even  a  combination.   But 
if  appropriate,  there  should  be  sanction  and  the  idea 
would  be  to  try  to  get  the  most  appropriate  sanction 
or  combination  of  sanctions. 

Q      Did  you  ever  review  or  see  any  referrals 
that  were  sent  from  RTC  field  investigative  offices 
to  the  U.S.  Attorney's  Office? 

A      Plenty  of  them.   Yes. 

Q      Do  you  know  if  there  was  any  concern, 
either  within  the  Justice  Department  or  in  any  of  the 
U.S.  Attorney's  Office,  about  the  quality  of  some  of 
these  referrals  that  were  sent? 

A      I  think  the  U.S.  Attorneys  in  the  Bureau 
were  always,  in  a  number  of  offices,  trying  to  get 
better  referrals,  and  the  regulators  are  trying  to 
get  better  service.   So,  sure,  I  mean,  you  were 
always  saying  can  we  do  better.   There  was  a  referral 
procedure  that  began  back  in  around  1 984  that  was 
established  by  the  national  bank  fraud  Working  Group 
that  the  regulatory  agencies  used,  and  they  published 
regulations  on  criminal  referrals  as  a  result  of 
that.   It  set  out  when  they  would  make  referrals  and 
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1  then  their  people  were  responsible  for  putting 

2  together  the  referral  packages  and  to  make  them  as 

3  comprehensive  as  they  can. 

4  Q      Now,  if  I  am  not  mistaken,  the  RTC  also  set 

5  out  its  own  criminal  referral  standards  form,  I 

6  guess,  in  1993  --  I  believe  '92. 

7  A      RTC  also  had  criminal  referrals  they  made, 

8  yes. 

9  Q      You  know,  with  respect  to  getting  "better" 

10  referrals,  by  "better,"  what  do  you  mean? 

1 1  A      You  may  have  superb  referrals  coming  in 

12  from  a  given  office.   You  may  have  some  that  people 

13  feel  there  should  be  more  information  about  the 

14  suspected  criminal  activity,  more  documents  along 

15  with  the  referral.   That  sort  of  thing. 

16  Q      Do  you  know  if  there  were  complaints  from 

17  the  Justice  Department  to  the  RTC  about  the  quality 

18  of  referrals - 

19  A      There  were  ~ 

20  Q      --  in  1992,  1993? 

21  A      I  don't  know  about  the  time  frame.   I  know 

22  that  --  I  am  positive  that  from  time  to  time  there 
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1  were  complaints  about  referrals  not  being  as  good  as 

2  prosecutors  and  investigators  wanted  them  to  be. 

3  Q      Do  you  know  if  any  of  those  complaints  were 

4  related  to  referrals  generated  by  RTC  in  Kansas  City? 

5  A      Kansas  City,  I  don't  know.    I  know  -  I  was 

6  telling  you  earlier  that  the  bureau  was  concerned 

7  about  speed  and  timeliness.   And  timeliness  is  always 

8  an  investigator's  concern,  getting  timely 

9  information. 

10  Q      You  are  referring  back  to  the  production  of 

1 1  documents  issue? 

12  A      Production  of  documents  or  production  of  a 

13  referral. 

14  Q      Do  you  know  if  there  was  a  change  in  the 

15  RTC  policy  which  required  a  review  of  referrals  by 

16  the  legal  department  before  they  were  sent  out  to  the 

17  U.S.  Attorney's  Office? 

18  A      It  was  always  my  impression  that  they  were 

19  always  supposed  to  get  legal  review  for  referrals, 

20  whether  they  did  it  or  not.    That  they  would  have 

21  some  legal  review  within  the  Resolution  Trust 

22  Corporation,  as  they  do  usually  in  most  of  those 
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organizations,  to  determine  whether  or  not  there  was 
a  basis  for  the  referral. 

Q      So  you  ~  I  take  it  you  think  legal  review 
is  a  good  idea? 

A      Yes. 

Q      Would  it  be  fair  to  say  that  many  of  the 
investigators  that  write  these  referrals  are  not 
lawyers? 

A      Yes.   Although,  as  I  understand  it,  they 
generally  go  through  legal  review  by  people  who  are 
supposed  to  be  more  familiar  with  the  procedure. 

Q      Do  you  know  if  investigators  typically 
contact  the  EOUSA  within  the  Justice  Department? 

A      I  don't  know  what  "typically"  is,  honestly. 

Q      Are  you  aware  of  any  certain  situations 
where  that's  occurred? 

A      Yes. 

Q      Do  you  — 

A      Specifically,  in  connection  with 
Whitewater. 

Q      So  this  would  be  the  Jean  Lewis  contact, 
phone  call  to  EOUSA? 
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A      1  have  seen  the  memorandum,  I've  got  it 
mentioned  in  this  chronology,  so  I  am  aware  of  that 
contact  and  the  Donna  Henneman  contact,  apparently  I 
read  about  that. 

Q      I  take  it  from  your  comment  that  you  are 
not  aware  of  any  other? 

A      No.    Actually,  I  am  aware  that  the 
Resolution  Trust  Corporation  and  other  agencies  would 
communicate  with  the  EOUSA.   That's  not  unusual,  and 
the  reason  it  is  not  unusual,  partly,  is  they  have 
priority  program  teams  in  the  EOUSA,  and  one  of  those 
priority  programs  that  the  EOUSA  was  interested  in  or 
overseeing  was  financial  institution  fraud. 

They  had  a  close  relationship  with  the  RTC 
and  the  Federal  Department  Insurance  Corporation 
people  on  issues  of  recovery  and  they  were  dealing 
with  them  all  the  time  on  collection  issues,  so  do  I 
think  this  was  really  unusual,  no. 

Q      Well,  to  the  collection  issues,  would  those 
be  in  civil  cases  or  criminal  cases  or  both? 

A      Restitution,  largely  in  criminal  cases. 

Q      And  this  would  be  ~  it  sounds  like  this 
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1  would  be  the  time  of  disposition  of  the  case? 

2  A      Just  figuring  out  how  to  track  it  and  know 

3  what  you  are  getting  and  being  able  to  make  a  record 

4  of  restitution  that  has  been  ordered  as  a  result  of  a 

5  conviction,  and  then  collected,  in  maintaining  a 

6  record  of  that  collection.   So  there  was  a  lot  of 

7  communication  between  EOUSA  and  the  regulatory 

8  community  on  that.   A  lot  of  communication  on 

9  criminal  referrals,  generally,  in  the  process  and  the 

10  procedures,  so  it  was  not  unusual  for  regulators  to 

1 1  come  to  EOUSA  on  matters. 

12  Q      Who  would  they  contact  typically? 

13  A      The  legal  office  or  the  priority  programs 

14  team  people,  I  suppose.   But  again,  I  am  not  sure 

15  what  "typically"  means  in  that  context. 

16  Q      Was  there  a  name  of  someone  in  the  office, 

17  you  know,  when  these  priority  programs  were 

18  publicized  that  listed  a  personal  contact  ~ 

19  A      Well,  Doug  Frazier  was  working  on  that  and 

20  there  is  a  woman  who  in  particular  does  FIF  and  I 

21  just  can't  think  of  her  name  now. 

22 Q      Is  that  Donna  Henneman? 
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1  A      No,  although  Donna  Henneman  was  in  the 

2  legal  office  there. 

3  Q      With  respect  to  the  restitution  that  you 

4  mentioned  earlier,  that  would  be  a  point  after 

5  sentencing  or  disposition,  not  before  a  case  has  been 

6  accepted  by  the  Justice  Department? 

7  A      Right,  right. 

8  Q      You  also  mentioned  with  respect  to  criminal 

9  referrals  as  well,  this  would  be  investigators 

10  calling  up  to  find  out  what  the  Justice  Department 

1 1  has  decided  to  do  with  the  criminal  referral? 

12  A      Usually  what  would  happen  is  locally 

13  someone  would  call  the  U.S.  Attorney's  Office  or  the 

14  FBI  and  ask,  try  to  talk  to  the  case  agent  who  is 

15  assigned  to  it  or  the  Assistant  U.S.  Attorney  who  was 

16  assigned  to  it.    That's  what  would  happen,  they 

17  wanted  to  know  what  was  going  on.    They  might  call 

18  the  fraud  section  in  a  particular  case  if  they  wanted 

19  us  to  call  somebody  to  check  into  it. 

20  Q      I  thought  your  testimony  had  been  that 

21  these  investigators  call  EOUSA? 

22  A      No.    1  don't  want  to  you  think  there  is  a 
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procedure  where  some  investigator  is  going  to  call 
one  source  in  the  government.    1  mean,  my  read  of  it 
is  that  probably  the  Arkansas  U.S.  Attorney's  Office 
told  this  woman  that  they  had  made  a  referral  to  the 
Justice  Department  and  hadn't  heard  about  it  and  told 
her  it  went  to  the  EOUSA.    She  called  the  EOUSA  as  a 
result  of  that  to  try  to  run  it  down.   That's  my 
speculation.   Because  from  what  you  read  in  the  press 
and  from  what  she  said  on  television  when  she  was 
testifying,  she  apparently  was  contacting  the  United 
States  Attorney's  Office  in  that  period  or  had 
contacted  them,  some  months  after,  apparently,  she 
had  made  the  initial  referral,  to  check  on  it. 

So  I  suppose  she  then  called  EOUSA  when  she 
was  told  by  the  office,  oh,  we  have  sent  it  to  the 
EOUSA,  but  I  don't  know  that.    I  think  that's  a 
reasonable  supposition,  though. 

Q      Well,  1  appreciate  that,  but  1  wanted  to 
back  up  to  the  point  that  1  thought  you  had  made. 
Maybe  I  misunderstood,  and  if  1  do  -  if  1  did  I 
apologize  in  advance,  but  1  thought  you  said  that 

there  was  a  point  of  contact  within  the  EOUSA's 
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office  for  these  investigators? 

A      There  was  a  priority  programs  team.   That 
was  not  their  point  of  contact.   There  was  a  priority 
programs  team  that  was  supposed  to  sort  of  over  ~ 
monitor  the  program  around  the  country.   And  they 
would  get  these  reports  from  the  field  in  that  team 
and  collect  them.   They  would  take  assignments  ~ 
they  were  given  like  the  restitution  project  and  that 
sort  of  thing  ~  and  deal  with  people.   They  were  not 
necessarily  a  point  of  contact. 

Again,  the  usual  point  of  contact  is  the 
United  States  Attorney's  Office  or  the  FBI  locally, 
for  people  who  had  made  a  referral  to  that  office. 
That's  ordinarily  where  I  would  expect  them  to  go. 
That  wouldn't  stop, them  from  calling  fraud  if  they 
thought  they  wanted  to  call  fraud  or  calling  the 
EOUSA  if  they  thought  they  needed  to  call  the  EOUSA. 
They  could  do  that.    More  often  they  would  go 
directly  to  the  U.S.  Attorney's  Office  or  the  FBI 
locally. 

Q      And  this  priority  program  that  you 
mentioned  — 
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1  A      Tracey  Carey.   Tracey  Carey,  I'm  sorry. 

2  She  was  an  attorney  in  the  executive  office  for  U.S. 

3  Attorneys,  who,  from  my  perception  of  it,  had  the 

4  lead  on  the  FIF  program. 

5  Q      And  FIF  is  financial  institution  fraud? 

6  A      Yes. 

7  Q      And  is  FIF  within  EOUSA? 

8  A      See,  they  are  the  administrative  office  of 

9  the  United  States  Attorneys  around  the  country  and 

10  that's  their  function,  to  serve  those  United  States 

1 1  Attorneys'  offices  in  an  administrative  capacity  and 

12  they  have  that  one  function  with  particular  programs, 

13  paying  especially  close  attention  to  that. 

14  Q      Right,  but  with  respect  to  contact  with 

15  investigators,  as  you  said  normally  it  would  go 

16  through  the  U.S.  Attorney's  Office? 

17  A      Right. 

18  Q      But  I  am  trying  to  understand  what  the  FIF 

19  program  was.    It  is  a  collection  ~  information 

20  collection? 

21  A      You  mean  within  the  priority  programs 

22  team? 
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1  Q      I'm  sorry? 

2  A      The  priority  programs  team  is  just  a 

3  subordinate  element  within  the  EOUSA  with 

4  responsibility  for  recordkeeping,  disseminating 

5  information,  keeping  track  of  problems  that  may  come 

6  up  in  the  field  if  someone  needs  to  know  about  them, 

7  working  with  the  fraud  section  in  the  criminal 

8  division,  working  with  civil  division  components, 

9  participating  in  the  national  bank  fraud  working  -- 

10  that  sort  of  thing. 

1 1  That's  their  function. 

12  Q      And  did  you  say  —  I  want  to  be  clear  about 

13  this  ~  that  there  was  someone  in  that  group  who 

14  served  as  a  contact  for  investigators? 

15  A      No. 

16  Q      So  my  recollection,  then,  my  understanding 

17  of  you  saying  that  investigators  typically  call,  or 

18  frequently  call  the  EOUSA's  office,  my  recollection 

19  is  incorrect? 

20  A      From  investigators,  no.    I  don't  mean  to 

21  communicate  that  at  all.    What  I  mean  to  communicate 

22  is  you  could  have  frequent  contact  from  the 
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1  regulatory  community,  from  people  within  the  RTC, 

2  within  the  FDIC  and  other  regulatory  agencies  with 

3  the  EOUSA,  on  matters  relating  to  financial 

4  institution  fraud. 

5  Q      But  that  would  be  someone  at  a  policy  level 

6  in  one  of  these  regulatory  agencies? 

7  A      Not  necessarily  a  policy  level,  but  more 

8  usually  somebody  in  Washington,  D.C.  who  is  more 
senior,  certainly,  than  a  field  investigator. 

MR.  IVEY:    Off  the  record. 
(Discussion  off  the  record.) 
BY  MR.  IVEY: 
Q      Did  you  ever  speak  with  Mr.  Frazier  after 
seeing  the  Casey  declination  letter? 
A      No,  about  ~ 
Q      Right,  about  the  letter. 
A      And  1  don't  remember  talking  about  anything 
else  either,  but  certainly  not  that. 

Q      What  about  Mr.  Margolis,  did  you  ever  talk 
to  him  either  before  or  after  the  declination  letter 
with  respect  to  the  issue? 
A      No.   No. 
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Q      Let  me  go  back  to  the  RTC  issue  again  and 
contacts  with  EOUSA. 

A      Okay. 

Q      What  are  criminal  coordinators  within  the 
RTC? 

A      You  mean  within  the  United  States 
Attorney's  Office? 

Q      No,  I  believe  within  the  RTC. 

A      I  believe  I  know  what  you  have  in  mind. 
I'm  sure  within  the  RTC  they  had  a  program  where  they 
set  up  criminal  coordinators  who  were  supposed  to  be 
experts  on  making  referrals  and  evaluating  referrals 
and  coordinating  and  that  sort  of  thing.    So  they  are 
just  what  you  think  they  are.   They  are  the  people 
responsible  for  making  criminal  referrals  or  putting 
them  together,  coordinating  what  has  to  be  done  to 
get  them  in  the  law  enforcement  and  in  helping  out 
after  the  referral  is  made.   That  was  the  idea  of 
it. 

Q      And  do  you  recall  about  when  these  criminal 
coordinators  were  — 

A      Put  in  place? 
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1  Q      Yes. 

2  A      Yes,  pretty  early  in  the  program.    I  don't 

3  remember  the  year,  but  it  was  pretty  early. 

4  Q      With  respect  to  the  contacts  you  mentioned 

5  about  ~  with  respect  to  the  policy  —  priority 

6  program? 

7  A      Priority  programs  team. 

8  Q      Right.    Would  criminal  coordinators  be  more 

9  likely  to  make  those  types  of  contacts  with  EOUSA 

10  than  with  field  investigator? 

11  A      I  don't  know.    I  just  don't  know  what  their 

12  relationship  was. 

13  Q      Let  me  ask  you  this  question:    You 

14  testified  earlier  that  you  thought  Hale  was  saying 

15  the  Whitewater  Development  Corporation  had  been 

16  involved  in  illegal  activity  with  respect  to  SB  A. 

17  And  I  think  that  was  in  the  context  of  information 

18  that  had  come  to  you  from,  I  guess,  Mr.  McDowell. 

19  A      Well,  the  notice  of  the  specifics  came  from 

20  the  FBI.    There  was  certainly  --  you  know, 

21  conversation  with  Jerry,  but  the  substantive 

22  information,  as  I  recall  it,  came  —  originated  from 
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1  the  FBI. 

2  Q      FBI,  okay.    I  just  wanted  to  see  if  I  could 

3  focus  on  the  substantive  information. 

4  Did  you  mean  to  say  Whitewater  Development 

5  Corporation  when  you  were  talking  about  Hale's 

6  allegations  with  respect  to  Bill  Clinton? 

7  A      I  meant  to.    But  the  most  accurate 

8  information  would  be  from  the  bureau  telex  that  came 

9  in,  and  from  the  memo  that  we  did  to  Jack  Keeney  on 

10  September  21  that  you  showed  me  earlier.   So  that 

1 1  would  certainly  be  the  most  accurate  information. 

12  MR.  FISHMAN:    Off  the  record. 

13  (Discussion  off  the  record.) 

14  MR.  FISHMAN:    Back  on. 

15  THE  WITNESS:    So  I  have  002062,  that  I  am 

16  looking  at. 

17  BYMR.  IVEY: 

18  Q      And  that's  the  September  21  memorandum? 

19  A      September  21,  1993  memorandum  to  the 

20  director  of  the  FBI  from  John  Keeney  from  the 

21  division  ~  well,  yes,  this  is  accurate.  This  is 

22  what  1  would  have  been  told  at  the  time. 
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Q      Okay,  that  it  was  ~ 

A      And  that  mentions  Whitewater  Development 
and  Masters  Marketing,  $300,000  payment. 

Q      You  mentioned  that  you  had  assigned 
Mr.  Artbury,  with  respect  to  this  issue  of  getting 
documents  from  RTC  in  Kansas  City  to  the  U.S. 
Attorney's  Office;  is  that  a  correct  recollection  of 
your  testimony? 

A      Don  McKay,  John  Artbury  had  a  role,  I  had  a 
role.   So  John  was  involved  in  that,  yes. 

Q      Did  he  ever  come  back  and  talk  to  you  about 
what  he  had  done  with  respect  to  that  issue,  what  the 
problem  had  been? 

A      Well,  I  ~  yes,  I  am  sure  he  did.   And 
there  was  E-mail  traffic  at  the  time,  too,  and  there 
was  contact  that  John  had  with  the  executive  office 
for  the  U.S.  Attorneys  on  the  subject.   So  John  and  I 
were  talking  all  the  time  in  that  period. 

Q      Can  you  recall  what  he  said  substantively? 

A      No. 

Q      I  wanted  to  ask  you  about  Mr.  Hubbell's 
October  19th,  '93  meeting  with  PLS  in  Washington. 
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1 

A 

Right. 

2 

Q 

Do  you  know  what  prompted  the  meeting? 

3 

A 

No. 

4 

Q 

You  said  you  thought  he  knew  some  of  those 

5 

officials  at  PLS? 

6 

A 

Yes. 

7 

Q 

Do  you  know  which  ones  he  knew? 

8 

A 

No. 

9 

Q 

Do  you  know  why  you  thin|c  he  knew  some  of 

10 

them? 

11 

A 

Yes. 

12 

Q 

Why  is  that? 

13 

A 

Because  that's  what  I  was  told. 

14 

Q 

By  whom? 

15 

A 

By  the  person  in  the  RTC,  his  name  I  don't 

remember  and  don't  know. 

Q      A  person  at  this  meeting? 

A      The  Resolution  Trust  ~  that's  correct. 

Q      And  it  is  your  understanding  that  what 
Hubbell  said  at  that  meeting  was  that  if  there  were 
problems  in  producing  materials,  that  he  asked 
essentially  to  —  he  put  himself  out  to  help  with 
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1  what  they  were  trying  to  do? 

2  A      Seemed  like  he  was  available  for  people  to 

3  call  if  they  were  concerned  about  document  requests 

4  or  demands  from  the  United  States  Attorneys.    If  they 

5  had  a  particular  problem,  it  is  just  simply  saying 

6  that  he  was  available. 

7  Q      Do  you  know  if  he  said  anything  about 

8  matters  with  respect  to  Arkansas  in  particular? 

9  A      No. 

10  Q      Do  you  know  if  he  made  any  attempt  to 

1 1  single  out  referral  C0004  - 

12  A      No. 

13  Q      —or  any  of  the  matters  connected  with 

14  Whitewater  and  Madison? 

15  A      No.   No. 

16  Q      Do  you  recall  the  tenor  of  your  friend's 

17  conversation  with  you? 

18  A      Sure. 

19  Q      Did  he  seem  outraged? 

20  A      No. 

21  Q      I'm  sorry? 

22  A      No.    As  I  said  earlier,  he  seemed  to  be 


1  interested  in  passing  information,  first  inquiring 

2  who  this  person  was  or  what  the  interests  might  be, 

3  that's  my  memory  of  it.    And  then,  later,  simply 

4  letting  me  know  generally  what  had  occurred  during 

5  the  course  of  the  meeting.   And  none  of  that  came 

6  back  as  being  particularly  interesting  or  exciting  at 

7  the  time,  again. 

8  Q      I  think  you  also  said  that  Hubbell  never 

9  gave  any  notice  about  the  meeting,  but  you  didn't 

10  attach  any  significance  to  the  lack  of  the  notice? 

11  A      I  don't  know  what  Hubbell  did.    I  know  I 

12  didn't  get  any  notice  and  I  don't  know  what  his 

13  conversations  may  have  been  within  the  department 

14  with  other  people  about  it.    But  I  didn't  get  any 

15  notice  — 

16  Q      Okay  -- 

17  A      --  nor  would  1  have  expected  to  get  any 

18  notice  from  him. 

19  MR.  IVEY:    That's  all  for  me. 

20  EXAMINATION 

21  BY  MR.  DINH: 

22  Q      I  just  have  a  couple  of  areas,  and  a  couple 
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of  questions  within  each.   Do  the  math  on  that  one 
and  I  think  we  should  be  done  in  about  10  minutes. 
As  I  told  you  before,  my  name  is  Viet  Dinh 
and  I  am  with  the  majority  side  and  1  took  over  from 
Mr.  Chertoff,  since  he  left  the  room. 

Why  don't  1  start  with  the  information 
regarding  the  SBA.    You  stated  to  Mr.  Ivey  earlier 
that  in  ideal  situations  the  investigator  wants  no 
information  regarding  their  investigation,  pending 
investigations  to  be  in  the  public  domain? 

A      Right. 

Q      Why  is  that? 

A      There  are  several  reasons  that  you  don't 
want  investigatory  information  in  the  public  domain. 
One  is  that  you  really  don't  want  people  that  are 
being  investigated  tracking  your  investigation,  and 
staying  ahead  of  you  as  a  result  of  tracking  it. 
Another  is  that  people  have  allegations  made  against 
them  very  often  where  ultimately  there  is  no  criminal 
culpability  or  law  enforcement  decides  there  is  no 
case  and  that  shouldn't  be  in  the  public  domain, 
certainly  not  from  the  law  enforcement  side  of  the 
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house.   Maybe  it  comes  out  in  a  different  way. 

In  terms  of  affecting  witnesses  who  may  be 
approached  by  law  enforcement  agents,  some  witnesses 
may  not  want  to  talk  to  you  if  they  begin  to  think 
that  the  next  thing  they  are  going  to  do  is  read 
about  what's  going  on  and  their  involvement  in  it  in 
the  press. 

Beyond  that,  they  may  not  want  people  to 
know  they  are  witnesses,  as  well.  Those  are  some 
reasons,  there  are  others. 

Q      Leaving  aside  the  privacy  interest  of  the 
target  subjects  or  witnesses  that  ends  up  to  be  of  no 
avail  to  the  investigation,  one  of  the  reasons  why 
you  do  not  want  information  to  be  in  the  public 
domain  is  you  do  not  want  the  target  subjects  or 
witnesses  to  affect  their  responses  to  investigation 
or  to  affect  the  investigation  itself  by  beating  it 
to  the  punch,  as  it  were? 

A      In  a  lot  of  investigations  that's  true. 

Q      Now,  with  respect  to  the  quality  of  the 
information  that  was  given  by  the  SBA  to  the  White 
House,  you  stated  earlier  to  Mr.  Chertoff  that  you 
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1  did  not  know  whether  they  were  confidential 

2  information,  non-public  information  or  public 

3  information,  but  they  were  simply  information  that 

4  was  provided  to  the  White  House  at  the  White  House's 

5  request? 

6  A      That's  correct. 

7  Q      And  do  you  not  know  what  kind  of  security 

8  procedures  that  were  agreed  to  with  respect  to  the 

9  White  House  and  the  SBA  in  the  sense  of  keeping  and 

10  maintaining  the  integrity  of  whatever  information  was 

1 1  provided  to  the  White  House? 

12  A      Sitting  here  today,  1  don't  know.    To  the 

13  extent  that  any  of  that  is  relevant,  1  would  have 

14  known  it  at  the  time,  but  I  don't  know  sitting  here. 

15  Q      I  would  like  to  direct  your  attention  to 

16  Bates  number  365,  and  the  sub  number  is  JDA  55,  so  I 

17  believe  that  would  come  from  the  time  of  your 

18  assistant,  John  Artbury? 

19  A      That's  right. 

20  Q      It  is  a  memorandum  to  the  file  documenting 

21  a  meeting  by  Mr.  Artbury,  and  others  in  the  Justice 

22  Department,  and  FBI  agents  and  representatives  of  the 
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1  SBA  regarding  documents  that  were  requested  from  the 

2  White  House  to  be  returned  to  the  SBA  and  their 

3  subsequent  transfer  to  the  Justice  Department.  And 

4  if  I  can  direct  your  attention  to  the  last  paragraph 

5  of  that  memorandum.   And  if  you  can  read  it  for  the 

6  record  I  would  appreciate  it? 

7  A      Sure.   The  last  paragraph  of  the  document, 

8  reads  as  follows:    "It  was  learned  during  the  meeting 

9  Mr.  Spatel  will  fax  today  Mr.  Eggleston  a  copy  of  the 

10  letter,  from  Erskine  B.  Bowles,  administrator  of  the 

1 1  SBA,  to  the  honorable  John  J.  Lafalce," 

12  L-a-f-a-l-c-e,  "Chairman,  House  Committee  on  Small 

13  Business,"  dated  November  15,  1993.    And  a  copy  of 

14  the  SBA's  press  release  regarding  Capital  Management 

15  Services.   It  was  suggested  that  the  FBI  would  seek 

16  the  return  of  the  letter  when  its  agent  interviews 

17  Mr.  Eggleston. 

1 8  Q      Could  you  read  the  footnote  for  me,  that 

19  appears  at  the  end? 

20  A      There  is  a  footnote  marked  number  1,  and  it 

21  says,  "the  press  release  was  a  public  document,  and 

22  does  not  need  to  be  returned." 
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Q      By  negative  implication  from  the  footnote, 
does  that  refresh  your  recollection  as  to  the  quality 
of  the  information  provided  by  the  SBA  to  the  White 
House  as  far  as  the  public  or  not  public  nature? 

A      No,  not  by  memory,  but  I  am  positive  that 
the  memorandum  you  have  here  is  an  accurate 
representation. 

MR.  FISHMAN:  Is  an  accurate? 
THE  WITNESS:  Is  an  accurate. 
BY  MR.  DINH: 

Q      I  must  rephrase  the  question.   By  negative 
implication  the  footnote  suggests  that  the 
information  that  was  provided  by  the  SBA  to  the  White 
House  was  non-public  information  and  that  was 
information  you  were  speaking  to  be  returned  to  the 
SBA  and  to  the  Justice  Department  eventually? 

A      I  think  that's  fair  to  say,  that  it  would 
be  SBA  information  that  they  were  prepared  to  give  to 
Congress  but  not  put  in  the  Washington  Post.    I 
mean  -  yes,  it  is  fair  to  say. 

Q      You  said  earlier  that  your  judgment  as  to 

the  propriety  of  the  transfer  of  documents  from  the 
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SBA  to  the  White  House  depends  on  the  motives  of  the 
person  seeking  the  documents  or  of  the  person 
transferring  the  documents? 

A      It  could. 

Q      Would  an  improper  motive  be  the  improper 
disclosure  of  information  to  subjects,  targets  and 
businesses  of  a  pending  SBA  investigation? 

A      I  think  by  stating  the  investigation  — 
saying  it  is  an  improper  disclosure  you  have  answered 
it.    Sure. 

Q      Thank  you. 

I  would  like  now  to  move  to  the  RTC 
discussions  that  you  talked  about  earlier.   You 
mentioned  that  there  were  some  problems  with 
compliance  with  or  production  of  documents  in 
response  to  a  subpoena  that  was  issued  to  the  RTC  for 
documents  relating  to  Madison  Guaranty? 

A      There  was  an  expression  of  concern  by  the 
United  States  Attorney's  Office  and  Assistant  U.S. 
Attorneys,  as  I  recall,  and  the  FBI  that  they  wanted 
a  faster  return,  yes. 

Q      In  connection  with  this  you  made  a  call  to 
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1  Jim  Dudine? 

2  A      I  think  it  is  Jim  Dudine.   I  think  he  says 

3  his  name  is  Dudine. 

4  Q      He  is  with  the  RTC? 

5  A      He  is  with  the  RTC.    He  is  a  senior  person 

6  with  the  RTC  and  I  came  to  know  him  as  a  member  of 

7  the  bank  fraud  working  group  that  initially  was 

8  responsible  for  enforcement. 

9  Q      He  is  based  here  in  Washington,  D.C.? 

10  A      Yes. 

1 1  Q      You  don't  know  what  his  exact  title  or 

12  where  its  — 

13  A      Right  now,  no. 

14  Q      At  that  time,  do  you  know  what  section  he 

1 5  was  in  charge  of? 

16  A      He  was  the  head  of  enforcement  in  the 

17  Resolution  Trust  Corporation  in  those  days. 

1 8  Q      Now,  the  problems  you  were  having  with 

19  documents  from  the  Kansas  City  office  relating  to 

20  Madison  Guaranty  ~ 

21  A      Right. 

22 Q      —  and  it  was  with  the  production  of  those 
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1  documents.   Do  you  know  who  reviews  the  documents  for 

2  production,  in  response  to  a  subpoena,  in  the  RTC? 

3  A      Within  the  Resolution  Trust  Corporation? 

4  I  ~  not  in  every  case.   Usually,  though,  my 

5  understanding  is  they  would  usually  have  legal  review 

6  in  their  office,  in  the  local  office,  if  they  had 

7  attorneys  available  to  do  it. 

8  Q      Would  the  investigators  be  involved  in  the 

9  document  review? 

10  A      Well,  at  some  point,  they  -- 

1 1  Q      They  have  documents,  obviously? 

12  A      They  are  collecting  them  and  putting  them 

13  in  the  package  that  would  be  under  consideration  to 

14  go  with  the  referral,  assuming  you  get  documents,  but 

15  you  have  the  referral  itself  and  allegations  in  it. 

16  Q      I  mean,  in  response  to  a  subpoena,  who 

17  would  be  responsible  for  determining  what  documents 

18  were  relevant  to  that  subpoena  and  what  is  the  scope 

19  of  the  subpoena? 

20  A      Typically  they  assign  lawyers  to  do  that 

21  within  the  RTC,  and  not  infrequently,  in  those  days, 

22  it  could  take  a  long  time  within  a  given  office  to 
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get  a  lawyer  assigned  and  then  to  get  the  lawyer  to 
do  the  review  and  then  to  get  the  documents. 

Q      But  it  would  be  a  lawyer  doing  the  review 
response,  typically,  to  subpoena? 

A      On  issues  of  privilege,  it  should  be  a 
lawyer.   And  within  a  given  office,  you  know  ~ 
again,  from  the  RTC  point  of  view,  you  don't  know 
what  they  are  going  to  do  in  reviewing  it,  but 
ordinarily  it  would  be  a  lawyer. 

Q      I  just  want  to  make  some  things  clear  for 
the  record  because  I  think  the  discussion  earlier 
with  Mr.  Ivey  dealt  with  both  the  leaks  to  the  press 
and  the  dealings  with  the  document  production  in  the 
RTC. 

You  mentioned  that  you  had  heard  Jean 
Lewis's  name  come  up  in  reference  to  a  document  ~ 
the  document  production  issues  as  the  investigator  in 
Kansas  City  responsible  for  Madison  Guaranty? 

A      I  don't  know  if  I  heard  it  ~  I  believe  so, 
yes. 

Q      To  the  best  of  your  knowledge  or 

recollection,  were  there  any  discussions  within  the 
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1  Justice  Department  regarding  Jean  Lewis  as  being  the 

2  source  of  press  leaks  of  confidential  information? 

3  A      I  think  her  name  was  mentioned  as  someone 

4  who  was  suspected  as  possibly  the  source  of  leaks. 

5  And  I've  got  to  tell  you,  I  don't  know  of  any 

6  information  that  evidenced  that  she,  in  fact,  was, 

7  but  I  do  remember  that  her  name  had  come  up.   And  I 

8  believe  that  some  within  the  FBI  suspected  that  she 
was  leaking  information  to  the  press,  but  I  don't 
know  that  anybody  had  an  objective  basis  for  that.   I 
don't  believe  I  ever  saw  any  evidence  that 
demonstrated  that.    So  I  don't  know  whether  she  did 
or  not. 

Q      So  there  is  no  confirmation  of  any  press 
leaks  by  Jean  Lewis? 

A      Not  that  I  know  of 

Q      At  one  point  there  was  some  discussion 
regarding  the  inadequacy  of  referrals  and  the 
complaints  from  the  Justice  Department  or  the  U.S. 
Attorney's  Office  regarding  referrals.   To  the  best 
of  your  knowledge  and  recollection,  were  there  any 
complaints,  that  you  know  of,  regarding  referrals 
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1  filed  by  Jean  Lewis? 

2  MR.  FISHMAN:    Generally  or  the  ones  in  this 

3  case? 

4  BY  MR.  DINH: 

5  Q      The  ones  in  this  case. 

6  A      In  terms  of  quality  or  in  terms  of 

7  timing  -- 

8  Q      In  terms  of  quality. 

9  A      I  don't  recall  a  complaint  on  the  quality. 

10  Q      And  referrals,  I  take  it,  gets  declined 

1 1  quite  often,  or  how  frequent  is  the  ~  are  referrals 

12  declined,  are  they  infrequently,  almost  never? 

13  A      Just  roughly,  I  would  estimate,  that  the 

14  majority,  the  substantial  majority  of  referrals  do 

15  not  result  in  criminal  prosecutions. 

16  Q      They  get  declined? 

17  A      Correct.   If  they  even  get  opened. 

18  Q      Keeping  in  mind  the  ~  well,  what  is  the 

19  normal  rate  of  turnover  for  these  declines?  How  much 

20  time  typically  or  ~  and  I  know  that  is  a  loaded 

21  word  ~  in  the  usual  course  does  a  referral  take  to 

22  be  declined,  if  it  is  -- 
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1  A      There  is  no  usual  course.   That  is  an 

2  honest  answer  to  that.    There  is  no  such  thing. 

3  Q      It  depends  on  the  specific  case  with  the 

4  allegations? 

5  A      That's  right. 

6  Q      But  you  said  earlier  that  it  is  not  the  ~ 

7  it  is  not  infrequent  that  they  contact  the  U.S. 

8  Attorney's  Office  in  order  to  follow  up  on  the 

9  progress  of  their  referrals,  especially  given  some 

10  time  has  lapsed  with  respect  to  those  referrals? 

1 1  A      That's  true. 

12  Q      And  for  them  to  follow  up  beyond  the  U.S. 

13  Attorney's  Office  in  order  to  find  out  what  the 

14  status  of  those  referrals  are,  if  that  referral  has 

15  indeed  traveled  beyond  the  U.S.  Attorney's  Office? 

16  A      That's  probably  more  unusual.    I  would 

17  think  that  most  contacts  would  be  dealing  with  the 

18  U.S.  Attorney  and  the  FBI  locally. 

19  Q      But  given  that  they  have  information  that 

20  the  referrals  are  now  out  of  the  hand  of  the  U.S. 

21  Attorney's  Office,  is  it  logical  for  the 

22  investigators  to  pursue  that  in  order  to  find  out  the 
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status  of  the  referral? 

A      Sure. 

Q      I  would  like  now  to  move  on  toward  the 
discussions  earlier  regarding  your  negotiations  with 
Mr.  Kendall,  and  just  to  put  you  in  proper  time  frame 
I  will  not  ask  any  questions  regarding  those 
negotiations.   But  do  you  recall  at  around  that  time 
any  discussions  within  the  Justice  Department 
regarding  a  missing  Whitewater  file?  You  had  stated 
earlier  Whitewater  Development  Corporation  was  a 
specific  area  of  interest  to  you.    Do  you  recall  any 
discussions  regarding  a  missing  Whitewater  file? 

A      No. 

Q      You  stated  you  worked  with  Mr.  McDowell,  I 
take  it? 

A      Yes. 

Q      And  you  testified  earlier  that  you  and  he 
have  a  working  relationship  such  that  you  do  discuss 
your  areas  of  investigation? 

A      Right. 

Q      I  hope  to  refresh  your  memory  with  notes 

that  were  recently  produced  to  us,  and  I  believe 
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these  are  notes  kept  by  Joe  Gangloff   Can  you  state 
for  the  record  who  Joe  Gangloff  is? 

A      Joe  Gangloff  is  a  deputy  section  chief 
currently  in  the  public  integrity  section. 

Q      And  specifically,  these  are  Bates  stamps  A 
845,  A  846,  and  A  847.   And  to  the  extent  I  can  read 
these  notes  they  have  12/26  at  the  top,  10:20,  and 
then  actually  at  the  bottom  below  that,  has  12/20, 
and  then  listing  JAM  --  JAH,  JCK,  GMD,  JG  and  D. 
Margolis. 

A      One  thing,  at  the  time  that  occurred 
Gangloff  was  the  acting  chief  of  public  integrity 
section. 

Q      Thank  you. 

Now,  given  that  listing  ~  actually,  let  me 
just  ask  you  to  identify  the  listing  of  people,  JAH? 

A      Joanne  Harris. 

Q      JCK? 

A      Jack  Keeney  and  then  Jerry  McDowell. 

Q      JG? 

A      Joe  Gangloff. 

Q      And  D.  Margolis? 
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1  A      I  would  think  David  Margolis. 

2  Q      Let  me  read  here,  among  other  things,  what 

3  is  addressing  "missing  Whitewater  file,"  and  then 

4  some  mention  of  the  travel  office  investigation,  and 

5  then  a  question,  "what  is  now  opened?  Fraud" 

6  underlined,  and  then  something  that's  illegible  and 

7  then  "SB A.    Kennedy/Lindsey  interview  today." 

8  Something  that's  illegible. 

9  MR.  IVEY:    You  want  to  give  it  to  him? 

10  THE  WITNESS:   That's  all  right. 

11  BY  MR.  DINH: 

12  Q      Somebody  that's  illegible  "to  contact 

13  Shaheen,"  S-h-a-h-e-e-n,  "re:  Missing  Whitewater 

14  file."  And  then  the  next  line,  arrow  pointing  to 

15  "JAH,"  Joanne  Harris,  "look  for  the  file.   McD 

16  contact  Shaheen.  Nussbaum  made  interesting" 

17  something  illegible  "personal  paper  torn"  and  then 

18  "Hamilton"  underlined  at  the  bottom. 

19  Does  that  refresh  your  memory  as  to  any 

20  conversations  you  may  have  had  with  Mr.  McDowell 

21  regarding  this  meeting  on  the  —  on  12/20? 

22 A      The  meeting  that  is  the  subject  of  the 

218 

1  notes  you  have  been  reading? 

2  Q      Yes. 

3  A      No. 

4  Q      You  had  no  discussions  with  Mr.  McDowell 

5  regarding  the  search  for  any  missing  Whitewater  file? 

6  A      Missing  Whitewater  file,  no,  not  that  1 

7  remember.   I  don't  know  what  missing  Whitewater  file 

8  they  are  talking  about  there  and  whether  they  are 

9  talking  more  generally  about  Whitewater  files  taken 

10  out  of  the  White  House  ~  that  we  were  trying  to  get 

1 1  from  Kendall  and  trying  to  get  from  Lisa  Foster's 

12  attorney  if  they  existed.   I  just  don't  know  ~  or 

13  whether  that  was  a  reaction  to  some  newspaper  article 

14  at  the  time  talking  about  files  being  taken  out  of 

15  the  office. 

16  Q      Who  is  Shaheen? 

17  A      Mike  Shaheen  is  the  head  of  the  office  of 

18  professional  responsibility  in  the  Department  of 

19  Justice. 

20  Q      Finally,  just  to  return  back  to  the 

21  question  of  the  Hubbell  contact,  I  just  want  to  pin 

22  down  a  little  more  as  to  how  we  can  ftirther  pursue 
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this. 

You  stated  that  it  was  in  October  '93.   Do 
you  recall  whether  it  was  in  the  beginning  of 
October,  '93  or  end  ~ 

A      End  of  October,  toward  the  end  of  October. 

Q      End  of  October? 

MR.  FISHMAN:    For  the  record,  I  am 
relatively  certain  that  we  have  provided  documents  to 
the  committee  that  include  Mr.  Hubbell's  calendar 
that  reflect  that  meeting.   And  so  if  that  will  save 
the  committee  time  and  save  us  time  this  evening,  I 
am  relatively  sure  that  contact  is  detailed  on  his 
calendar. 

THE  WITNESS:   I  might  add  in  relating  this 
to  you  that  I  am  relating  it  to  you  because  of  the 
timing  toward  the  end  of  the  month  and  activities 
that  were  occurring.   I  would  not  have  seen  this  as 
having  anything  to  do  with  anything.   You  are  even 
looking  at  in  the  ordinary  course  ~  going  through  my 
E-mail  records,  and  our  processing,  going  to  a  new 
job.   There  are  two  items  that  relate  to  this,  both 

of  them  are  E-mails,  neither  one  of  them  identifies 
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the  RTC  person,  and  I  have  seen  those  and  they  fix 
the  date  and  I  believe  it  is  the  end  of  October,  the 
27th,  the  28th. 

BY  MR.  DINH: 

Q      You  state  you  wrote  an  E-mail  to 
Mr.  Urgenson  regarding  this? 

A      That's  correct. 

Q      Actually,  just  to  go  back  ~  why  do  you 
think  the  timing  at  the  end  of  October  is  relevant? 

A      I  have  no  idea  whether  it  is  relevant  or 
not. 

Q      But  what  made  you  ~  what  about  the  timing 
at  the  end  of  October  ~ 

A      I  think  the  significance  of  it,  if  there  is 
any  significance  at  all,  is  that  this  person 
uhimately  had  some  problems  as  a  result  of  his 
involvement  with  his  law  firm,  and  he  had  some 
involvement  with  the  Resolution  Trust  Corporation. 
Whether  or  not  there  is  anything  to  that  or  not, 
beyond  what  it  appears  to  be,  is  something  I  just 
don't  know. 

Q      I  guess  I  was  asking  what  specifically 
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1  about  the  end  of  October,  we  know  ~  what 

2  specifically  about  the  end  of  October  triggered  that 

3  in  your  mind? 

4  A      It  is  on  the  eve  of  the  recusal.   I  mean,  a 

5  lot  was  going  on  toward  the  end  of  the  month.    You've 

6  got  the  referrals  coming  in  from  the  Resolution  Trust 

7  Corporation  to  the  United  States  Attorney's  Office. 

8  Q      Was  this  after  the  referrals? 

9  A      It  is  about  the  same  period  of  time. 

10  MR.  DINH:    I  have  nothing  fiirther. 

11  MR.  IVEY:    Very  briefly. 

12  EXAMFNATION 

13  BY  MR.  IVEY: 

14  Q      With  respect  to  Mr.  Hubbell's  meeting  with 

15  PLS,  do  you  know  if  he  had  any  other  meetings  with 

16  PLS  other  than  this  meeting  in  late  October  of  1993? 

17  A      I  don't  know. 

18  Q      Do  you  know  if  he  had  regular  meetings  with 

19  PLS? 

20  A      1  don't  know. 

21  Q      You  were  also  asked  a  moment  ago  about  any 

22  comments  within  the  Department  of  Justice  about  the 
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1  quality  of  referrals.   And  I  wanted  to  hand  you  this 

2  document,  it  is  Bates  stamped  4275  and  it  also  has  a 

3  number  at  the  bottom  GAC  1295. 

4  A      It  came  out  of  my  files. 

5  Q      It  is  an  E-mail,  looks  like  to  me  it's 

6  dated  October  12,  1993  and  it's  got  ~  and  it's  from 

7  McDowell. 

8  A      It's  a  routing  saying  it  is  from  McDowell. 

9  Q      Okay.   Is  this  an  E-mail  from  Mr.  McDowell? 

10  A      This  is  an  E-mail  by  him  based  on  the  cover 

11  of  ~ 

12  Q      Do  you  know  if  it  was  to  you  or  not? 

13  A      I  don't  know  if  it  was  to  me  or  not.    1  am 

14  positive  I  had  it  because  I  had  my  files. 

15  Q      What  is  Mr.  McDowell's  position  in  the 

16  Justice  Department? 

17  A      Jerry  McDowell  at  that  time  was  the  section 

18  chief  for  the  fraud  section  of  the  criminal  division. 

19  Q      Is  he  someone  who  has  seen  a  lot  of 

20  criminal  referrals  during  his  tenure  at  the  Justice 

21  Department? 

22  A      Well,  he  headed  a  couple  of  organized  crime 
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and  racketeering  units  out  in  the  field  for  a  number 
of  years.   And  then  he  was  the  chief  of  the  public 
integrity  section.   And  then  he  was  the  chief  of  the 
fraud  section.   And  now  he  is  the  chief  of  the  asset 
forfeiture  and  money  laundering  section  of  the 
department,  so  he's  seen  criminal  referrals  of  a  wide 
variety  or  allegations  of  a  wide  variety.   In  terms 
of  fraud  institution  referrals  in  particular  he  would 
not  ordinarily  see  a  referral  form. 

Q      Let  me  read  part  of  this  to  you:    "The 
single  greatest  frustration  in  the  case  so  far  has 
been  the  failure  of  the  RTC  to  provide  the  documents 
to  the  grand  jury.   Johnson  has  talked  to  Phil  Adams, 
RTC  counsel  in  Kansas  City,  the  regional  office 
covering  Little  Rock.   Adams  told  Johnson  that  the 
documents  in  the  proposed  referrals  had  been  reviewed 
in  Washington,  D.C.  HQ,  and  had  been  sent  back  to 
Little  Rock  for  finishing  touches.   Johnson  expected 
the  file  shortly,  but  they  never  came.  He  finds  this 
very  frustrating  because  the  RTC  referral  is  of  very 
limited  useftilness  when  the  USA  is  familiar  with  the 

case  and  what  they  need  is  the  underlying  documents. 
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Also"  ~  and  this  is  particularly  the  part 
I  wanted  to  bring  your  attention  to  the  previous  RTC 
referral  last  year  in  this  matter  ~  "the  RTC  local 
lawyer  was  of  dubious  value,  nearly  useless  referral, 
tail  wagging  a  valuable  dog." 

A      This  is  from  Johnson? 

MR.  FISHMAN:    That  was  from  McDowell. 
THE  WITNESS:   Talking  about  his 
conversation  with  Johnson  as  I  understand  it,  right. 
BY  MR.  IVEY: 

Q      I  left  out  a  line  here,  "was  of  dubious 
value  and  drew  highly  speculative"  ~  I  am  getting 
the  document.  No,  I  am  not  getting  it.   Now  I  am 
copying  it  in  now.    Starting  again.   In  this  matter 
the  same  RTC  local  lawyer  "was  of  dubious  value  and 
drew  highly  speculative  conclusions.   Essentially  you 
have  a  nearly  useless  referral,  tail  wagging  a 
valuable  dog." 

So  just  briefly  then,  does  this  sound  like 
a  comment  on  the  1992  referral  C0004? 

A      The  initial  part  of  it  that  you  were 
talking  about  sounds  like  he  was  expressing  the  view 
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1  of  the  1992  referral,  and  he  didn't  find  it 

2  particularly  impressive,  yes. 

3  MR.  IVEY:   That's  all  for  me. 

4  EXAMINATION 

5  BY  MR.  DINH: 

6  Q      I  just  wanted  to  ask  one  quick  follow-up 

7  question.   The  bulk  of  what  Mr.  Ivey  has  just  read  to 

8  you  concerned  the  frustration  with  Justice  Department 

9  with  respect  to  the  production  of  documents  from  the 

10  RTC  -- 

1 1  A      You  mean  the  United  States  Attorney's 

12  Office? 

13  Q      Right,  I'm  sorry.    With  respect  to  the 

14  production  of  documents  by  the  RTC,  not  ~  that's  the 

15  way  1  understand  the  document,  but  the  concern  at 

16  that  point  was  to  get  documents.  And  if  I  understood 

17  that  correctly,  too,  he  was  referring  to  potential 

18  referrals? 

19  A      Right.    I  think  he  makes  a  reference  there 

20  that  he's  expecting  more  of  what  he  wants.   What  he 

21  wants  is  he  wants  his  documents  relating  to  Hale. 

22 Q      So  by  "a  useless  tail"  —  "a  useless 
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1  referral,  tail  wagging  a  valuable  document  dog"  is 

2  more  a  statement  as  to  how  valuable  the  documents  are 

3  because  the  referral  is  useless  only  because  the  USA 

4  in  this  case  is  already  familiar  with  the  facts  of 

5  the  case? 

6  A      1  think  it  is  apples  and  oranges.   I  think 

7  you  are  talking  two  things.   He  is  talking  Hale,  he 

8  wants  documents  on  Hale  and  then  he  alludes  to  any 

9  earlier  referral  sort  generically  or  generally,  and 

10  expresses  his  view.   That's  how  1  interpret  it.   1 

1 1  don't  know  what  he  meant.   He  is  the  person  who  was 

12  talking,  but  that's  --  my  sense  of  it  is  and  it  is  a 

13  general  attitude  that  you  want  hard  information  and 

14  it  is  more  valuable  than  somebody's  impressions. 

15  Q      I  simply  want  to  make  clear  the  dispute 

16  over  the  production  of  documents  and  whatever 

17  impression  one  may  glean  as  far  as  the  quality  of  the 

18  referral. 

19  A      Again,  you  would  have  to  speak  to  him. 

20  MR.  DINH:    Thank  you. 

21  (Whereupon,  at  8:06  p.m.,  the  deposition 

22  was  concluded.) 
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CERTIFICATE  OF  NOTARY  PUBLIC  &  REPORTER     2  28 


I,    JOANNE  X.^VFTRAWI    ,  the  officer  before  whom  the 
foregoing  deposition  was  taken,  do  hereby  certify  that  the 
witness  whose  testimony  appears  in  the  foregoing  deposition 
was  duly  sworn;  that  the  testimony  of  said  witness  was 
taken  in  shorthand  and  thereafter  reduced  to  typewriting  by 
me  or  under  my  direction;  that  said  deposition  is  a  true 
record  of  the  testimony  given  by  said  witness;  that  I  am 
neither  counsel  for,  related  to,  nor  employed  by  any  of  the 
parties  to  the  action  in  which  this  deposition  was  taken; 
and,  further,  that  I  am  not  a  relative  or  employee  of  any 
attorney  or  counsel  employed  by  the  parties  hereto,  nor 
financially  or  otherwise  interested  in  the  outcome  of  this 
action. 


'^pnu^A^i'H^fi-'i^<^ 


Hp^ary   Public  in  and  for  the 
District  of  Columbia 


My  Commission  Expires      JULY  31,  2000 
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Infantry  Officer,  U.S.  Army  (June  3,  1964  through  August  1,  1969) 

Ranger  and  Airborne  schools 

82D  Airborne  Division  (December  31,  1964  to  September  1967) 

Dominican  Republic  (while  with  the  82D)  (May  3,  1965  through 
June  26,  1965;  January  10,  1966  through  August  7,  1966) 

Vietnam  (September  15,  1967  to  September  9,  1968) 

The  Infantry  School,  Fort  Benning,  GA  (October  28,  1963  to 
August  1,  1969) 

Law  School 

University  of  Virginia  School  of  Law  (August  1969  to  June  4,  1972) 

Department  of  Justice  Employment 

Legal  Clerk,  Internal  Security  Division,  Analysis  and  Evaluation 
(June  4,  1971  -  September  4,  1971)  (summer  job  while  in  law  school) 

Trial  Attorney,  General  Crimes  Section  (July  31,  1972  to  March  15, 
1976)  (headed  the  Integrity  Unit  beginning  in  1974) 

Trial  Attorney,  Public  Integrity  Section  (charter  member)  (March 
15,  1976  to  May  22,  1981);  Director,  Conflicts  of  Interest  Crimes 
Branch,  Public  Integrity  Section  (May  22,  1981  to  March  13,  1988) 

Deputy  Chief,  Fraud  Section  (March  21,  1988  to  May  14,  1991) 

Principal  Deputy  Chief,  Fraud  Section  (May  14,  1991  to  October  15, 
1995)  (appointed  to  the  Senior  Executive  Service  April  19,  1992) 

Senior  Counsel  to  the  Chief  of  the  Asset  Forfeiture  and  Money 
Laundering  Section  (October  15,  1995  to  the  present) 
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Chronology  Re:  Madison  Guaranty  S&L  Ass'n 

September  1992 

^/l/92  —  Resolution  Trust  Corporation  ("RTC")  letter  to  the  U.S. 
Attorney's  Office,  Little  Rock,  Eastern  District  of  Arkansas, 
forwarding  RTC  Criminal  Referral  /  C0004.  (See  the  attached 
overview  of  the  referral.) 

9/2/92  —  Little  Rock  U.S.  Attorney's  Office  received  the  RTC 
letter  and  the  referral. 

October  1992 

10/6/92  —  Little  Rock  U.S.  Attorney's  Office  faxed  a  copy  of  RTC 
Criminal  Referral  #  C0004  to  the  Executive  Office  for  U.S. 
Attorneys  ("EOUSA") . 

10/7/92  —  Urgent  Report  from  Laurence  McWhorter,  Director, 
EOUSA,  addressed  to  Attorney  General  William  Barr,  with  copies 
for  Deputy  Attorney  General  George  Terwilliger,  and  Associate 
Attorney  General  Wayne  Budd,  forwarding  a  copy  of  RTC  Criminal 
Referral  #  C0004  and  reporting  that  Governor  and  Mrs.  Clinton 
were  named  in  the  referral  as  "witnesses  who  may  have  inf Qnnation 
regarding  tne  suspected  criminal  activities."   The  Urgent  Report 
further  reported  that  "It  is  the  belief  of  the  United  States 
Attorney's  Office  that  further  investigation  into  this  matter  is 
warranted."   (But  see  the  note  below  regarding  U.S.  Attorney 
Banks'  letter  of  10/16/92.) 

10/10/92  —  Laurence  McWhorter 's  memorandum  to  Messrs.  Barr, 
Terwilliger  and  Budd,  captioned  "Referral  from  the  Resolution 
Trust  Corporation,"  with  copies  designated  for  Robert  Mueller  and 
Paul  McNulty,  reporting  on  the  Little  Rock  U.S.  Attorney's  Office 
receipt  of  RTC  Criminal  Referral  #  C0004. 

10/14/92  —  An  information  ropy  of  the  10/7/92  Urgent  Report  and 
RTC  Criminal  Referral  #  CU004  was  received  in  the  Fraud  Section 
and  assigned  by  Fraud  Section  Chief  Paralegal  Specialist  Audrey 
Word  to  Fraud  Section  Deputy  Chief  John  Arterberry. 

•10/16/92  —  Little  Rock  U.S.  Attorney  Charles  A.  Banks'  letter  to 
Don  Pettus,  Special  Agent  in-Charge,  Little  Rock  Division,  FBI, 
regarding  RTC  Criminal  Referral  #  C0004,  expressing  doubt  about 
any  prosecutive  potential,  advising  that  the  U.S.  Attorney's 
Office  would  not  open  an  investigation  prior  to  the  upcoming 
presidential  election,  but  indicating  that  the  U.S.  Attorney's 
Office  was  willing  to  discuss  with  the  FBI,  after  the  election, 
whether  to  conduct  a  preliminary  investigation.  (See  the  attached 
overview  of  the  letter.) 
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10/16/92  —  Little  Rock  FBI  teletype  to  the  Director  of  the  FBI, 
attention  Assistant  Direci.or  Larry  Potts,  reporting  that  the 
Little  Rock  FBI  was  not  openinq  an  investigation.   According  to 
the  teletype,  in  the  perioa  10/9-16/92,  the  Little  Rock   U.S. 
Attorney  and  the  Little  Rock  FBI  reviewed  RTC  Criminal  Referral 
#  C0004  and  all  of  the  approximately  300  exhibits  furnished  by 
the  RTC,  and  the  Little  Rock  FBI  and  Little  Rock  U.S.  Attorney 
were  in  agreement  that  tnere  was  no  tactual  basis  suggc»>icing  tnat 
any  of  the  individual?^  named  in  the  referral  as  witnesses  had 
engagea  in  criminal  activity. 

The  teletype  further  reported  that  the  Little  Rock  U.S. 
Attorney  believed  that  the  referral  indicated  the  possibility  of 
criminal  activity  by  James  and  Susan  McDougal,  and  Lisa  Anspaugh, 
but  he  was  holding  in  abeyance  giving  a  prosecutive  opinion  about 
iny  of  those  individuals. 

The  teletype  reported  also  that  the  Little  Rock  FBI  was  not 
going  to  open  an  investigation  without  the  concurrence  of  the 
U.S.  Attorney  and  his  positive  prosecutive  opinion. 

10/19/92  —  Note  to  "Bob"  [evidently  Criminal  Division  Assistant 
Attorney  General  Robert  Mueller]  from  "Larry"  [evidently 
Assistant  Director  Larry  Potts,  Criminal  Investigative  Division, 
FBI]  on  the  letterhead  of  the  Office  of  the  Assistant  Director, 
Criminal  Investigative  Division,  FBI,  stating,  "  Here  is  a 
teletype  re  the  McDougal  case  in  Little  Rock.   I  have  discussed 
with  the  SAC  and  agree  with  the  contents  of  this  teletype  ie  no 
investigation  is  justified  at  this  time." 

10/20/92  —  Urgent  Report  from  Director  McWhorter,  EOUSA, 
addressed  to  Attorney  General  Barr,  updating  the  October  7  Urgent 
Report  and  forwarding  a  copy  of  U.S.  Attorney  Banks'  October  16 

letter. 

10/23/92  —  Criminal  Division  routing  slip,  evidently  from 
Assistant  Attorney  General  Robert  Mueller,  to  Deputy  Assistant 
Attorney  General  John  C.  Keeney,  Criminal  Division,  marked  "FYI" 
and  bearing  what  appears  to  be  J.C.  Keeney' s  handwritten  note 
saying  "Gerry  McDowell  FYI"  and  "I  don't  see  us  as  involved  at 
this  point.   Bureau's  position  is  reasonable."   The  routing  siTp, 
along  with  tne  "Larry"  to  "Bob"  note  and  the  Little  Rock  FBI 
teletype  outlined  above,  were  forwarded  to  the  Fraud  Section  on 
or  about  10/23/92. 

January  1993 

1/27/93  —  U.S.  Attorney  Banks'  letter  to  EOUSA,  enclosing  a  copy 
of  his  October  16  letter,  and  maintaining  that  any  decision  to  be 
made  on  what  to  do  with  RTC  Criminal  Referral  #  C0004  should  be 
made  in  Main  Justice  to  avoid  any  appearance  of  conflict-of- 
interest  which  might  exist  if  his  office  were  to  undertake 
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another  prosecution  of  James  McDougal,  and  advising  that  he  had 
resigned  his  position  as  U.S.  Attorney  effective  March  l,  1993. 
(See  the  attached  overview  of  the  1/27/93  letter.) 

Februarv  1993 

2/9/93  —  Memorandum  from  Anthony  Moscato,  Director,  EOUSA, 
addressed  through  "Principal  .Associate  Deputy  Attorney  General," 
Douglas  Frazier  to  Stuart  Gerson,  Acting  Attorney  General, 
reporting  on  U.S.  Attorney  Banks'  letter  of  January  27,  and 
forwarding  copies  of  the  following  documents:  the  letter^  from 
U.S.  Attorney  Banks  dated  10/16/92  and  1/27/93,  respectively;  the 
two  EOUSA  Urgent  Reports  dated  10/7/92  and  10/20/92", 
respectively;  and  RTC  Criminal  Referral  #  C0004 . 

The  Moscato  memorandum  reported  that  U.S.  .Attorney  Banks  had 
resigned  effective  3/1/93  and  wanted  his  office  recused  from 
handling  RTC  Criminal  Referral  r    C0004.   The  memorandum  listed 
three  alternatives  for  the  .Acting  Attorney  General  to  consider: 

(1)  keep  the  referral  in  the  Little  Rock  U.S.  Attorney's  Office; 

(2)  reassign  the  referral  to  some  other  component  of  t.he 
Department  of  Justice;  or  (3)  "other." 

According  to  an  Executive  Secretariat  Control  Data  Sheet, 
the  Moscato  memorandum  left  the  EOUSA  2/11/93,  and  there  was  a 
due  date  of  2/24/93 . 

2/18/93  —  Memorandum  from  ".Associate  Deputy  Attorney  General" 
Douglas  Frazier,  addressed  to  Criminal  Division  Acting  Assistant 
Attorney  General  J.C.  Keeney,  asking  for  a  review  of  and 
recommendation  on  a  recusal  package  consisting  of  the  Moscato 
memorandum  and  its  attachments:  copies  of  U.S.  Attorney  Banks' 
letters  of  10/16/92  and  1/27/93;  copies  of  EOUSA' s  Urgent  Reports 
of  10/7/92  and  10/20/92;  and  a  copy  of  the  RTC  Criminal  Referral 
#  C0004.  (See  the  attached  overview  of  both  the  Frazier 
memorandum  and  the  Moscato  memorandum. ) 

According  to  the  Executive  Secretariat  Control  Data  Sheet 
mentioned  above,  the  Frazier  memorandum  and  the  recusal  package 
left  Douglas  Frazier's  office  2/19/93  (Friday),  and  arrived 
somewhere  in  the  Criminal  Division  front  office  the  same  day. 

2/22-25/93  (Monday-Thursday)  --  G.  Allen  Carver,  Jr. ,  Principal 
Deputy  Chief,  Fraud  Section,  was  on  travel,  San  Diego, 
California. 

2/22/93  (Monday)  —  Correspondence  tracking  records  show  Laurence 
Urgenson,  Acting  Deputy  Assistant  Attorney  General,  Criminal 
Division,  as  addressee  of  the  Frazier  memorandum  and  recusal 
package,  and  that  the  materials  were  received  in  the  Criminal 
Division  front  office. 
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2/22/93  (Monday)  —  Correspondence  tracking  records  show 

G.  McDowell  as  addressee  of  the  Frazier  memorandum  and  recusal 

package,  and  that  the  materials  were  received  in  the  Fraud 

Section. 

2/23/93  (Tuesday)  —  Memorandum  to  G.  McDowell  by  Fraud  Section 
Trial  Attorney  Mark  MacDougall,  noting  that  G.  McDowell  had  asked 
M.  M=^cnoiigall  for  an  analysis  of  the  recusal  package,  and 
concluding  that  the  materials  supplied  by  Douglas  Frazier  did  not 
call  for  a  criminal  investi^dtion.  (See  rhe  attached  overview  of 
the  MacDougall  memoranaum.) 

March  1993 

3/2/93  (Tuesday)  —  A  draft  memorandum  prepared  for  signature  of 
J.C.  Keeney  and  addressed  to  Douglas  Frazier  was  typed  in  the 
Fraud  Section;  a  copy  was  initialed  by  G.  McDowell  and  G.  Carver. 
G.  Carver  wrote  the  draft  memorandum.  (See  the  attached  overview 
of  the  memorandum.) 

3/2/93  (Tuesday)  —  Correspondence  tracking  records  indicate  that 
the  Fraud  Section's  draft  '^°morandum  for  J.C.  Keeney  to  consider, 
and  the  MacDougall  memorandum,  were  receTved  in  t"he  criminal 
Division  front  office  by  or  for  L.  Urgenson. 

>/19/93  —  A  date-stamped  copy  of  the  J.C.  Keeney  to  Douglas 
Frazier  memorandum. indicates  that  L.  Urgenson  signed  the 
memorandum  for  J.C.  Keeney.   According  to  the  memorandum,  the 
Criminal  Division  (1)  saw  no  grounds  for  recusing  the  Little  Rock 
U.S.  Attorney's  Office  from  handling  RTC  Referral  #  C0004 , 
(2)  would  not  question  a  decision  by  the  U.S.  Attorney's  Office 
to  decline  the  matter,  and  (3)  was  forwarding  a  copy  of  the 
MacDougall  memorandum  for  Douglas  Frazier  to  send  to  the  U.S. 
Attorney's  Office  if  he  wished. 

June  1993 

6/?/93  —  RTC  internal  memorandum  from  L.  Richard  lorio  to  Lee  0. 
Ausen,  RTC  Office  of  Inspector  General  (Investigations)  ("OIG"), 
referring  to  a  6/8/93  telephone  call  from  Donna  Henneman,  EOUSA, 
who  had  told  the  RTC  OIG:  (1)  that  RTC  Criminal  Referral  #  C0004 
had  reappeared  on  her  desk;  (2)  A.  Word  had  located  a  copy  in  the 
Fraud  Section,  but  "the  individual  assigned  to  the  referral... 
didn't  want  to  deal  with  it,"  so  A.  Word  had  sent  the  referral 
and  all  pertinent  information  to  D.  Henneman  for  handling. 

According  to  the  RTC  memorandum,  D.  Henneman  told  the  RTC 
OIG  that  she  had  talked  with  Douglas  Frazier,  who  said  that  he 
did  not  recall  the  memorandum  [most  likely  the  referral  package 
and  Criminal  Division  materials  prepared  in  response,  but  unclear 
from  the  lorio  memorandum]  and  asked  that  D.  Henneman  send  him 
what  she  had  for  "review  a^d  a  final  decision." 
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The  lorio  memorandum  further  said  that  D.  Henneman  had  told 
the  RTC  OIG  that  she  had  sent  her  materials  to  D.  Frazier  and 
would  keep  the  RTC  OIG  posted;  the  RTC  OIG  in  turn  had  told  her 
that  it  had  additional  information  supporting  allegations 
contained  in  RTC  Criminal  Referral  i    C0004  and  wanted  a  written 
communication  from  the  Department  of  Justice  stating  what  action 
was  to  be  taken  in  response  to  the  referral. 

September  1993 

9/17/93  —  A  Little  Rock  FBI  telex  regarding  David  Hale, 
reporting  a  need  for  RTC  assistance/cooperation. 

9/20/93  —  G.  Carver  faxed  to  J.C.  Keeney  a  copy  each  of  the 
March  19,  1993,  Criminal  Division  memorandum  addressed  to  Douglas 
Frazier  and  the  M.  MacDougall  memorandum. 

9/21/93  —  Meeting  —  G.  Carver;  J.  Arterberry;  Fraud  Section 
Senior  Trial  Attorney  {"now  Senior  Litigation  Counsel)  Donald 
Mackay;  Fraud  Section  Trial  Attorney  Dwight  Bostwick.  (There  was 
discussion  about  the  possibility  of  the  Fraud  Section's  handling 
any  investigation  resulting  from  David  Hale's  allegations.) 

9/29/93  —  G.  McDowell,  G.  Carver,.,  Public  Integrity  Section 
Acting  Chief  Joe  Gangloff,  ana  Puniic  Integrity  Section  attorney 
Jo  Ann  Farrington  together  met  with  three  FBI  officials  —  Tim 
Dortch,  Jane  Erickson  and  Rick  Wade.  (The  tentative  assignment  of 
the  Hale  matter  to  D.  Mackay  and  D.  Bostwick  evidently  was 
mentioned. ) 

October  1993 

10/4/93  —  G.  McDowell's  email  —  mentioned  that  the  Little  Rock 
U.S.  Attorney  was  scill  running  the  Hale  case. 

10/3/93  —  RTC  sent/gave  nine  new  criminal  referrals  relating  to 
Madison  Guaranty  Savings  &  Loan  Association  to  the  Little  Rock 
U.S.  Attorney's  Office  and  to  the  Little  Rock  FBI. 

10/13/93  —  RTC  Kansas  City  Office's   memorandum  to  the  EOUSA 
forwarding  copies  of  RTC  summaries  of  the  nine  RTC  criminal 
referrals. 

10/15/93  (about)  —  Little  Rock  FBI  received  copies  of  the  nine 
criminal  referrals. 

10/19/93  —  L.  Potts'  memorandum  to  J.C.  Keeney,  outlining 
various  allegations  associated  with  David  Hale  and  others,  and 
reporting  that  they  were  being  vigorously  pursued. 
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10/27/93  —  Little  Rock  U.S.  Attorney  Paula  Casey  declined  RTC 
Criminal  Referral  #  C0004.   (See  the  attached  copy  of  an  article 
published  in  The  Wall  Street  Journal,  dated  3/3/95,  p  A-12) 

10/23/93  —  J.  Arterberry  met  with  G.  Carver,  who  mentioned 
(1)  that  G.  McDowell  had  done  a  memorandum  to  the  FBI  at  J.C. 
Keeney's  request,  which  G.  Carver  had  reviewed;  and  (2)  J.C. 
Keeney  wanted  an  Urgent  Report  done. 

10/28/93  —  J.C.  Keeney's  Urgent  Report  for  the  Attorney  General 
and  the  Deputy  Attorney  General.   (Evidently  the  report  was  based 
in  large  part  on  the  Potts  memorandum  of  10/19/93.) 

10/29/93  —  Memorandum  by  Ron  Dick,  Chief  of  the  Financial 
Institution  Fraud  Unit,  White  Collar  Crimes  Section  ("WCCS"), 
FBI,  supplying  background  information  on  the  Little  Rock  FBI's 
receipt  of  the  nine  referrals. 

November  1993 

11/1/93  —  Fax  from  Thomas  Kubic,  Chief,  WCCS,  FBI,  addressed  to 
G.  McDowell,  forwarding  a  copy  of  R.  Dick's  10/29/93  memorandum. 

11/1/93  —  J.C.  Keeney's  Urgent  Report  to  the  Attorney  General 
and  the  Deputy  Attorney  General,  advising  in  part  that  the  Little 
Rock  U.S.  Attorney  [Paula  Casey]  had  not  yet  requested  any 
assistance  from  the  Criminal  Division. 

11/5/93  —  G.  McDowell's   email  forwarding  Principal  Associate 
Deputy  Attorney  General  Irving  Nathan's  email  saying  that  Little 
Rock  U.S.  Attorney  Paula  Casey  was  recusing  her  office. 

11/5/93  —  Little  Rock  U.S.  Attorney  Casey's  letter  recusing  her 
office  from  handling  any  Madison  Guaranty-Whitewater-David  Hale 
related  matters  or  cases. 

11/5/93  —  G.  Carver  told  J.  Arterberry  that  Little  Rock  U.S. 
Attorney  Casey  had  recused  her  office,  D.  Mackay  was  to  go  to 
Little  Rock  11/9/93,  D.  Bostwick  also  might  go,  but  J.  Arterberry 
was  to  talk  with  Deborah  Smith  first. 

11/8/93  —  G.  McDowell  email  saying  Little  Rock  U.S.  Attorney 
Casey  had  told  him  she  wanted  a  prompt  transfer;  G.  McDowell  sent 
G.  Carver  a  copy  of  P.  Casey's  11/5/93  recusal  letter. 

11/9/93  —  Department  of  Justice  press  release  announcing  the 
recusal  and  D.  Mackay' s  assignment  to  head  a  team  from  the  Fraud 
Section  to  handle  the  recusal. 
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November  9,  1993  -  December  1993  —  The  Fraud  Section  team  did  a 
substantial  amount  of  work  in  Little  Rock;  G.  Carver  had  contacts 
with  Rick  Wade  from  FBI  Headquarters  regarding  interviews  of 
several  White  House  officials  regarding  their  involvement  in 
receiving  various  documents  from  the  Small  Business 
Administration  and  contacts  between  Randy  Coleman 
(David  Hale's  attorney)  and  Kennedy  of  the  White  House  staff;  on 
G.  Carver's  instructions,  the  Fraud  Section  team  made  almost 
daily  reports  to  J.  Arterberry  or  G.  Carver,  or  both. 

December  1993 

12/13/93  —  G.  McDowell's  routing  slip  to  J.C.  Keeney  and  David 
Margolis,  marked  "file,"  regarding  Little  Rock  U.S.  Attorney 
Casey's  decision  to  recuse  her  office. 

12/21/93  —  G.  Carver's  email  to  G.  McDowell  about  G.  Carver's 
request  to  Rick  Wade  to  get  documents  from  D.  Kendall  mentioned 
in  the  Wall  Street  Journal,  and  to  ask  D.  Kendall  to  waive 
privilege  if  he  raised  it;  reported  that  G.  Carver  had  asked  the 
Fraud  Section  team  to  draft  a  subpoena  to  serve  on  D.  Kendall  if 
he  failed  voluntarily  to  produce  Whitewater-related  materials; 
further  reported  that  Richard  Rogers  of  the  Office  of 
Professional  Responsibility  had  been  notified.  (R.  Rogers  and 
Judith  Wish  of  OPR  were  copied  on  the  email.) 

12/22/93  —  G.  Carver's  email  to  G.  McDowell  amplifying  an 
earlier  oral  report  regarding  conversation  with  Little  Rock  U.S. 
Attorney  Paula  Casey  about  a  House  Banking  Committee  staff 
request  to  her  for  access  to  her  office's  McDougal  files. 

12/23/93  —  G.  Carver,  Criminal  Division  Deputy  Assistant 
Attorney  General  Merrick  Garland,  Criminal  Division  Assistant 
Attorney  General  Jo  Ann  Harris,  G.  McDowell  telephone 
conversation  about  obtaining  White  House  documents  —  G.  Carver 
outlined  an  approach:  G.  Carver  and  the  FBI  would  call  D.  Kendall 
and  request  materials  relating  to  Whitewater  Development 
Corporation,  Madison  Guarantee,  and  David  Hale,  would  tell  him 
there  was  a  subpoena  addressed  to  him  for  Whitewater  documents 
and  we  wanted  to  be  able  to  serve  him,  were  willing  to  receive 
documents  from  him  directly,  but  wanted  his  written  confirmation 
of  full  production  of  materials  called  for  by  subpoena  or  oral 
request;  G.  Carver  and  the  FBI  would  call  J.  Hamilton  and  request 
the  Foster  diary  and  materials  received  from  the  White  House 
relating  to  Whitewater,  Madison  and  Hale;  Assistant  Attorney 
General  Harris  approved  using  subpoena. 

12/23/93  —  G.  Carver,  Fraud  Section  Trial  Attorney  James  Nixon 
and  FBI  agents  together  spoke  with  D.  Kendall  (two  separate 
telephone  conversations)  —  he  said  he  wanted  a  subpoena  for  all 
documents,  including  privileged  ones  —  FBI  served  him  12/24/93. 
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12/23/93  --  G.  Carver  and  FBI  spoke  with  J.  Hamilton;  initially 
talked  about  voluntary  production,  but  later  told  him  subpoena  -- 
FBI  served  him  12/23/93. 

12/27/93  —  G.  Carver  told  M.  Garland  that  the  Hamilton  and 
Kendall  subpoenas  had  been  served. 

12/28/93  —  G.  Carver's  email  follow  up  to  M.  Garland  about 
serving  the  subpoenas  (cc  for  G.  McDowell) . 

Januarv  1994 

Early  January  1994  —  The  Fraud  Section  team  did  memos  on  grand 
jury  progress,  scope  of  investigation  and  impact  of  statutes  of 
limitations  (a  memorandum  on  relevant  statutes  of  limitations 
was  forwarded  to  the  Attorney  General  1/13/94);  the  Fraud  Section 
and  the  Public  Integrity  Section  worked  on  Independent  Counsel 
appointment  materials. 

1/2/94  —  George  Stephanopoulos ,  senior  presidential  advisor, 
said  on  ABC's  "This  Week  With  David  Brinkly,"  that  all  Clinton 
records  relating  to  Whitewater  had  been  turned  over  voluntarily 
to  the  Department  of  Justice.  (The  Washington  Post,  1/7/94,  pp  Al 
and  A4) 

1/3/94  —  Dee  Dee  Myers,  White  House  press  secretary,  announced 
that  the  documents  ..were  being  cataloged  and  would  not  be  released 
for  another  two  weeks.   (The  Washington  Post,  1/7/94,  pp  Al  and 
A4) 

1/4/94  —  G.  Carver's  email  to  "Irving"  saying  G.  Carver  had  no 

objection  to  release,  or  White  House  review,  of  "Tab  B"  documents 

"Irving"  had  supplied  at  Associate  Deputy  Attorney  General  David 
Margolis'  request. 

1/5/94  --  The  White  house  issued  a  statement  announcing  that  its 
pending  relinquishment  of  documents  actually  was  in  response  to  a 
Department  of  Justice  subpoena,  but  it  was  still  voluntary 
because  the  President's  lawyer  had  requested  the  subpoena.  (The 
Washington  Post,  1/7/94,  pp  Al  and  A4 ) 

1/5/94  —  Memorandum  by  D.  Mackay,  D.  Bostwick  and  J.  Nixon   on 
the  scope  of  the  Little  Rock  project  and  resource  needs. 

1/6/94  —  "Senior  officials"  in  the  White  House  told  the  press 
that  neither  they  nor  the  Clintons  were  aware  of  the  subpoena 
until  1/5/94.  (The  Washington  Post,  1/7/94,  p  A4 ) 
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1/6/94  —  G.  Carver  and  J.  Hamilton  had  a  telephone  conversation 
—  J.  Hamilton  said  he  had  not  personally  reviewed  materials  he 
received  from  the  White  House,  nor  were  they  in  his  office 
anymore  —  to  some  extent  he  would  have  to  recreate  what  came 
from  the  White  House. 

1/6/94  —  G.  Carver  sent  Assistant  Attorney  General  Harris  copies 
of  Kendall  and  Hamilton  subpoenas. 

1/7/94  —  J.  Nixon  sent  G.  Carver  copies  of  subpoenas  addressed 
to  D.  Kendall.  (One  subpoena  included  an  instruction  to  the 
recipient  not  to  disclose  the  subpoena;  the  other  did  not  include 
the  instruction.   The  instruction  was  deleted  at  G.  Carver's 
direction  as  there  was  no  legal  authority  for  including  it.) 

1/10/94  —  Meeting  attended  by  Assistant  Attorney  General  Harris, 
M.  Garland,  J.C.  Keeney,  G.  Carver,  and  G.  McDowell  —  need  to 
move  quickly,  confident  in  team,  must  pin  down  D.  Kendall's 
position  on  supplying  materials,  trying  to  get  the  Foster  diary 
was  discussed,  other  relevant  subpoenas  were  mentioned. 

1/12/94  —  Assistant  Attorney  General  Harris  asked  G.  Carver  for 
an  update,  which  he  gave;  G.  Carver's  email  to  G.  McDowell  on  the 
position  of  D.  Kendall  on  providing  materials  outside  the  scope 
of  the  subpoena  and  G.  Carver's  instruction  to  D.  Mackay  to  try 
to  get  the  materials  —  G.  Carver  said  an  attempt  to  get  the 
Foster  diary  would. be  made  —  G.  Carver  reported  that  on  1/11/94, 
J.C.  Keeney  said  the  Attorney  General  wanted  a  memorandum  on  the 
impact  of  relevant  statutes  of  limitation. 

1/12/94  —  The  President  agreed  to  calls  for  an  independent 
counsel.  (The  Washington  Post,  1/15/94,  p  A9) 

1/12/94  —  Memorandum  summarizing  the  allegations  contained  in 
the  referrals. 

1/14/94  —  Five  more  boxes  of  Clinton  materials  relating  to 
Whitewater  were  turned  over  to  the  Department  of  Justice.   Five 
other  boxes  were  turned  over  the  previous  week.  (The  Washington 
Post,  1/15/94,  p  A9) 

1/24/94  —  The  Fraud  Section  t6am,  G.  Carver  and  G.  McDowell  met 
with  Robert  Fiske  and  attorneys  on  his  staff. 

April  1994 

4/1/94  —  Fax  from  Frank  Greve  of  Knight  Ridder,  Inc.  to  A.  Word, 
forwarding  a  copy  of  the  6/?/93  RTC  OIG  internal  memorandum 
outlined  above.   (See  page  4  of  this  chronology.) 
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Referral  #  C0004 

When  and  where  received:  September  2,  1992;  Eastern  District  of 
Arkansas 

Amount  of  suspected  violation:  $350,000  to  $1,000,000. 

Date(s)  of  suspected  criminal  activity:  between  12/84  and  5/85. 

Amount  of  Loss  to  any  victim:  undetermined,  but  loss  suspected 
because  of  the  nature  of  the  transactions. 

When  suspicion  arose:   May  1992,  when  an  RTC  investigator 
discovered  the  suspected  criminal  activity. 

Effect  on  the  financial  institution:  could  have  contributed  to 
the  failure. 

Named  suspects:  James  McDougal,  former  shareholder,  officer, 
director  and  board  chairman  of  Madison  Guaranty  Savings  &  Loan 
("MGSL");  Susan  McDougal,  former  shareholder  and  director;  Lisa 
Anspaugh,  former  borrower. 

A  number  of  entities  which  once  maintained  checking  accounts  at 
MGSL  were  listed  in  the  referral.   The  referral  reported  that 
some  of  the  companies  appeared  to  be  viable  and  active  entities 
while  others  appeared  to  be  "Tittle  more  than  shell  companies." 

Checking  account  histories  from  September  1984  through  May  1985 
were  reviewed.   The  review  found  "patterns"  beginning  as  early  as 
February  1984,  possibly  earlier,  and  occurring  as  late  as  July 
1987. 

The  review  found  numerous  "questionable  case  flow  and  'loan' 
transactions  between  the  combined  companies  and  other  financial, 
institutions. " 

o    excessive  overdrafts 

o    check  kiting 

o    extensive  use  of  unauthorized  signatures  (possible 
forgery) 

o  potential  misappropriation  of  funds 

o  possible  illicit  campaign  contributions 

O  diversion  of  loan  proceeds 

o  potential  bank  fraud 
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Analysis  of  the  Accounts 

The  RTC  reported  that  it  examined  only  randomly  selected 
checks  and  deposits  for  the  target  six  month  period  because  the 
cost  of  producing  all  the  checks  for  the  period  would  have  been 
too  high  and  labor  intensive. 

From  an  analysis  of  the  aggregate  checking  accounts  for 
those  entities  between  December  1984  and  May  1985,  the  RTC 
determined  the  following  pertinent  facts: 

O     Between  December  1984  and  May  1985,  there  were  a 

minimum  of  95  check  transactions  by  and  between  the 
combined  companies  and/or  outside  financial 
institutions,  totalling  $1,019,122. 

o    In  the  same  time  frame,  there  were  a  minimum  of  45 
deposit  transactions  by  and  between  the  combined 
companies,  affiliated  persons,  and/or  financial 
institutions,  totalling  $1,019,122. 

o    The  combined  companies  "lent"  one  another  in  excess  of 
$190,000  in  the  relevant  period.   There  were  3  1  checks 
written  as  "loans"  by  and  between  the  entities, 
totalling  $192,836,  but  the  RTC  found  no  evidence  of 
any  repayment. 

o    The  jointly  held  personal  checking  account  of  James  and 
Susan  McDougal  (account  #424)  often  was  overdrawn,  with 
overdraft  amounts  of  up  to  $30,000,  lasting  two  and 
three  weeks  at  a  time.   In  the  relevant  period,  checks 
drawn  on  the  McDougal  account  exceeded  $622,000  and 
deposits  into  the  account  exceeded  $690,000.   The 
combined  companies  wrote  at  lease  10  checks  (called 
"loans")  to  James  or  Susan  McDougal,  totalling  $53,170. 

o     James  McDougal  used  some  of  the  proceeds  of  a  home 
purchase  and  improvement  loan  to  bring  current 
principal  and  interest  payments  on  other  MGSL  loans. 

o    James  McDougal  allowed  overdrafts  to  exist  at  the 

"shell  companies"  as  well.   In  the  relevant  period, 
there  were  16  overdraft  situations  within  the  accounts 
of  the  combined  companies.   Most  of  those  were  cured  by 
deposits  from  one  company  to  another. 

o    In  the  relevant  period,  Whitewater  Development  wrote  at 
least  10  checks,  totalling  $70,639.41.   Five  of  the 
checks,  totalling  $60,625,  were  written  on  insufficient 
funds.   The  overdrafts  were  covered  by  funds  from  the 
other  combined  companies  and  included  loan  proceeds 
from  bank  loans.   No  service  charges  or  fees  were 
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assessed,  except  in  two  instances,  but  those 
charges/fees  were  refunded. 

O     The  MGSL  Board  of  Directors  minutes  show  that  in 
October  1985,  Madison  Financial  Corporation  was 
overdrawn  by  $2.7  million.   The  Board  of  Directors 
later  voted  to  call  the  overdraft  "an  investment  in  the 
service  corporation,"  as  relevant  regulations  permitted 
up  to  6%  of  MGSL's  assets  to  be  invested  in  service 
corporations. 

o    Every  month  in  the  relevant  period,  Susan  McDougal 
deposited  a  check  for  $285.13  from  Logan  Charter 
Service  into  the  Whitewater  account  at  MGSL.   The 
checks  were  payable  to  Bank  of  Kingston,  but  were 
endorsed  by  Susan  McDougal  to  Whitewater's  MGSL 
account.   She  was  the  only  signatory  on  the  Whitewater 
account,  but  the  signature  on  the  signature  card 
evidently  was  not  hers. 

O    In  the  relevant  period,  Lisa  Anspaugh  signed  the 

signatures  of  the  McDougals  to  numerous  checks  drawn  on 
the  combined  companies. 

O     McDougal  had  a  personal  financial  interest  in  allowing 
Whitewater  Development  frequent  overdrafts. 

O     The  MGSL  account  of  Tucker-Smith-McDougal  involved 
similar  activity  in  the  relevant  period. 

O    The  MGSL  account  of  Flowerwood  Farms  involved  similar 
activity  in  the  relevant  period. 

O     As  of  May  24,  1985,  the  MGSL  joint  checking  account  of 
the  McDougals  had  an  overdraft  balance  of  $4,096.03. 

O     As  of  April  30,  1985,  the  MGSL  account  of  Whitewater 
Development  had  a  balance  of  $255.13. 

O    As  of  April  9,  1985,  the  MGSL  account  of  Tucker-Smith- 
McDougal  had  a  balance  of  $5,664.73. 

O     As  of  May  16,  1985,  the  MGSL  account  of  Flowerwood 
Farms,  Inc.  evidently  was  not  overdrawn 

The  RTC  cited  a  Flowerwood  Farms,  Inc.  check  payment  of 
$86,612.68  on  a  MGSL  loan  to  McDougal,  and  a  subsequent  check 
payment  by  McDougal  of  $55,000  to  Flowerwood  Farms,  Inc.  as  "a 
blatant  example  of  the  check  kiting  alleged  in  the  summary  of  the 
referral."   The  Flowerwood  Farms,  Inc.  payment  overdrew  its  MGSL 
account  by  $50,994.18.   McDougal's  payment  covered  the  overdraft, 
but  overdrew  his  MGSL  account  by  $28,077.82. 
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The  RTC  reported  that  the  combined  company  accounts  of 
Whitewater  Development,  Tucker-Smith-McDougal ,  and  Flowerwood 
Farms,  Inc.,  in  conjunction  with  the  account  of  the  McDougals, 
were  "the  most  active  and  egregious  contributors  to  the  alleged 
overdraft  and  check  kiting  activities." 
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Charles  Banks'  10/16/92  Letter 

He  wrote  the  Special  Agent  in-Charge  ("SAC")  of  the  FBI's 
Little  Rock  Division,  and  referred  to  an  earlier  meeting  between 
them,  at  which  he  expressed  his  serious  reservations  about  future 
prosecutions  of  the  individuals  involved  in  RTC  criminal  referral 
#  C0004,  stated  that  he  had  completed  a  second  review  of  the 
referral  and  its  supporting  documents,  and  supplied  his  current 
views  on  RTC  criminal  referral  #  C0004: 

o    There  was  no  prosecutable  case  against  any  of  the 
witnesses.   Proof  of  the  requisite  criminal  intent  could  not 
be  done. 

o     The  allegations  against  the  McDougals  and  Lisa  Anspaugh 
had  "credibility  worthy  of  possible  deliberation  for 
investigation,"  but  there  were  several  "serious  negative 
attributes  for  a  successful  prosecution,"  as  follows: 

James  McDougal's  previous  acquittal; 

James  McDougal's  mental  state;  and 

no  prospect  of  recovering  any  lost  monies. 

He  expressed  concern  that  the  RTC  referral  might  have  been 
politically  motivated,  or,  if  not,  might  have  an  effect  on  the 
election  if  an  investigation  were  launched,  and  told  the  SAC  that 
the  U.S.  Attorney's  Office  would  not  become  involved  in  any 
investigation  prior  to  the  election. 

He  told  the  SAC,  however,  that  following  the  election,  he 
would  be  available  to  meet  with  the  SAC  "to  discuss  a  limited 
examination  and  possibility  of  proving  some  of  the  allegations 
regarding  Mr.  and  Mrs.  McDougal  and  Ms.  Anspaugh." 

He  went  on  to  say  that  there  was  a  "distinct  possibility" 
that  he  would  decline  the  case,  and  in  that  case,  the  DOJ  could 
override  his  decision  and  take  over  the  investigation  and 
prosecution  if  it  wished. 

He  concluded  with  advice  to  the  SAC  that  the  U.S.  Attorney's 
Office  was  going  to  refer  any  press  inquiries  to  "supervisory 
officials  in  the  Department  of  Justice  and/or  Resolution  Trust 
Corporation. " 
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Charles  Banks'  1/27/93  Letter  to  EOUSA 

U.S.  Attorney  Charles  Banks  wrote  to  Donna  Henneman,  Office 
of  Legal  Counsel,  Executive  Office  for  U.S.  Attorneys  ("EOUSA") 
January  27,  1993,  regarding  RTC  criminal  referral  #  C0004,  as 
follow  up  to  his  October  16,  1992,  letter  to  the  FBI. 

He  reported  that  RTC  officials  had  contacted  his  office 
following  the  RTC's  receipt  of  a  FOIA  request  from  a  member  of 
the  Little  Rock  media. 

He  told  the  EOUSA  that  the  RTC  wanted  to  know  whether  their 
production  of  referral  documents  to  the  media,  if  that  were  to 
occur,  would  affect  the  U.S.  Attorney's  Office's  investigation. 

He  made  clear  to  the  EOUSA  that  his  office  did  not  have  any 
investigation  underway  and  had  so  informed  the  RTC. 

He  told  the  EOUSA  that  his  office  had  suggested  to  the  RTC 
that  it  follow  the  appropriate  FOIA  law  in  responding  to  the 
request. 

He  referred  to  his  October  16,  1992,  letter  to  the  FBI  as  a 
"self-explanatory"  statement  of  his  office's  position  on  RTC 
criminal  referral../  C0004. 

He  said  that  "it  seems  prudent  that  a  limited  preliminary 
investigation  of  allegations  pertinent  to  Mr.  and  Mrs.  McDougal 
and  Ms.  Ansbaugh  should  be  considered,"  and  FBI  interviews  of  the 
three  should  suffice  to  determine  whether  more  investigation 
should  be  done. 

He  reported  that  he  believed  his  office  had  a  conflict  of 
interest  precluding  it  from  handling  the  referral  because  "a 
second  investigation/prosecution  could  easily  give  the  appearance 
of  inappropriate  motivation  by  this  office." 

He  said  that  he  "would  appreciate  and  expect  that  any 
decision  of  investigation,  indictment,  prosecution  or  declination 
be  the  responsibility  of  the  Department  of  Justice." 

He  advised  that  he  had  resigned  his  position  as  U.S. 
Attorney  effective  March  1,  1993. 
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Doug  Frazier's  February  18,  1993.  Memorandum 

On  February  18,  1993,  Associate  Deputy  Attorney  General 
Douglas  Frazier  sent  his  memorandum  to  Acting  Assistant  Attorney 
General  John  C.  Keeney,  Criminal  Division,  forwarding  a  "recusal 
package"  for  "review  and  recommendation." 

The  package  consisted  of  a  cover  memorandum  from  Anthony 
Moscato,  Director  of  the  Executive  Office  for  U.S.  Attorneys 
("EOUSA"),  through  Frazier,  to  Acting  Attorney  General  Stuart 
Gerson,  dated  February  9,  1993,  and  the  following  attachments: 

Charles  Banks'  letter  dated  January  27,  1993; 

Charles  Banks'  letter  dated  October  16,  1992; 

Urgent  Report  dated  October  7,  1992,  prepared  by  the 
EOUSA; 

Urgent  Report  dated  October  20,  1992,  prepared  by  the 
EOUSA;  and 

RTC  Referral  #  C0004 . 

The  Moscato  memorandum  mistakenly  reported  that  the  October 
16,  1992,  letter  to  the  FBI  was  addressed  to  the  RTC. 

The  Moscato  memorandum  reported  that  Charles  Banks  had 
resigned  as  U.S.  Attorney  effective  March  1,  1993. 

The  Moscato  memorandum  did  not  include  any  recommendation  on 
what  decision  should  be  made  on  the  recusal  request;  the  second 
page  of  the  memorandum  presented  the  following  alternatives  for 
the  Acting  Attorney  General's  consideration: 

Matter  Should  Remain  in  USAO:  ; 


Matter  and  Files  Should  be  Referred  to: 
;  or 

Other: 
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Mark  MacDouqall's  2/23/93  Memorandum 

According  to  the  memorandum: 

O     Chief  of  the  Fraud  Section  Gerald  McDowell  had  asked 
him  to  review  the  referral  and  make  a  preliminary 
recommendation  regarding  further  investigation  and 
prosecution. 

o     He  reviewed  the  following  documents:  (1)  RTC  criminal 
referral  #  C0004  and  the  transmittal  letter  of 
September  1,  1992,  addressed  to  the  U.S.  Attorney  for 
the  Eastern  District  of  Arkansas  ("EDAR");  (2)  letter 
dated  October  16,  1992,  from  Charles  A.  Banks,  U.S. 
Attorney  for  the  EDAR,  to  Don  Pettus,  Special  Agent  in 
Charge,  Little  Rock  Division  of  the  FBI;  (3)  and  letter 
dated  January  27,  1993,  from  U.S.  Attorney  Banks  to 
Donna  Henneman,  Office  of  Legal  Counsel,  Executive 
Office  for  U.S.  Attorneys.   None  of  the  transactional 
documents  described  in  the  referral  were  provided  or 
reviewed. 

o     The  first  four  pages  of  the  Mark  MacDougall  memorandum 
summarize  the  scope  of  the  review  and  the  allegations 
contained  in  the  referral. 

o    Mark  MacDougall 's  analysis  of  the  information  contained 
in  the  referral  appears  on  the  fourth  and  fifth  pages 
of  his  memorandum.   He  concluded  that  the  factual 
allegations  were  insufficient  to  establish  an  offense 
under  any  or  all  of  the  following  statutes:  18  U.S.C. 
§§  215,  656,  657,  1005,  1006,  1014,  1344  or  1956. 

o    He  noted  that  for  the  most  part  the  conduct  of  concern 
consisted  of  writing  bad  checks  on  MGSL  accounts.   He 
correctly  stated  that  "bad  check"  cases  are  not  often 
prosecuted  Federally. 

o    He  further  stated: 

evidence  of  the  intent  required  to  prove  a  bank  fraud 
offense  was  inadequate; 

the  referral  did  not  report  any  loss  to  any  victim; 

the  referral  did  not  report  any  false  representations 
to  any  financial  institution  or  any  Federal  regulatory 
agency ; 

waiver  of  overdraft  fees  is  not  uncommon  in  the  banking 
industry;  and 


1669 

James  McDougal  was  tried  and  acquitted  on  earlier 
Federal  charges  based  on  activities  of  his  at  MGSL. 

Based  on  the  foregoing  conclusions,  and  "current  Fraud 
Section  standards  for  prosecution,"  Mark  MacDougall  recommended 
that  the  conduct  of  James  and  Susan  McDougal  and  Lisa  Anspaugh 
did  not  warrant  the  initiation  of  a  criminal  investigation. 

Mark  MacDougall  concluded  that  there  were  no  facts  set  forth 
in  the  referral  supporting  designating  the  President  and 
Mrs.  Clinton  or  Governor  Jim  Guy  Tucker  as  material  witnesses  to 
the  allegations  made  in  the  referral. 
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Memorandum  to  Frazier  3/19/93 

On  March  19,  1993,  Acting  Deputy  Assistant  Attorney  General 
Laurence  Urgenson,  signed  out  a  memorandum  addressed  from  Acting 
Assistant  Attorney  General  John  Keeney  to  Associate  Deputy 
Attorney  General  Douglas  Frazier. 

On  March  2,  1993,  a  copy  of  the  memorandum  was  initialed  by 
both  Allen  Carver  and  Gerald  McDowell,  and  the  copy  was  marked 
"Typed  3/2/93." 

The  memorandum  reported  to  Douglas  Frazier  that  the  Criminal 
Division  had  reviewed  the  recusal  package  and  had  "concluded  that 
there  was  no  identifiable  basis  for  recusal  by  the  United  States 
Attorney. " 

The  memorandum  further  reported  that  the  Division  "would  not 
question  a  decision  by  the  United  States  Attorney  to  decline 
further  substantive  action  on  the  referral." 

Lastly,  the  memorandum  forwarded  a  copy  of  Mark  MacDougall's 
memorandum  for  Douglas  Frazier' s  use  and  his  determination  of 
whether  or  not  to  send  the  MacDougall  memorandum  to  the  U.S. 
Attorney's  Office  in  Little  Rock. 
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From  the  opening  remarks  of  Resolution 
DTist  Corp.  investigator  Jean  Lewis,  sched- 
uled to  testify  today  before  the  House  Bank- 
ing Committee's  investigation  into  the  fail- 
ure of  Madison  Guaranty  Savings  d  Loan 
Association: 

I  believe  there  was  a  concerted  effort  to 
obstruct,  hamper  and  manipulate  the  re- 
sults of  our  investigation  of  Madison-and 
the  subsequent  independent  counsel  inves- 
tigation-by  individuals  at  the  RTC.  the 
Treasury  Department,  the  Justice  Depart- 
ment and  U.S.  Attorney  Paula  Casey's  of- 
fice in  Little  Rock,  Ark. . . . 

The  first  Madison  criminal  referral, 
which  was  assigned  the  number  C0004, 
was  supported  by  substantial  detail  and 
extensive  exhibits.  It  was  completed  on 
Aug.  31, 1992,  and  submitted  to  the  FBI  and 
U.S.  attorney  by  Kansas  City  RTC  senior 
management  in  the  investigation  unit  on 
Sept.  2,  1992,  in  full  compliance  with  RTC 
procedures  and  guidelines. 

Among  other  things,  the  referral  pro- 
vided specific  check  numbers,  dates,  ac- 
count names,  account  balances,  particular 
uses  of  funds,  and  the  names  of  individu- 
als and  entities  involved  in  various  check 
kiting  schemes.  The  referral  also  stated 
that  among  those  who  stood  to  benefit 
from  this  activity  were  Stephen  Smith,  Jim 
Guy  Tucker,  then-Gov.  Bill  Clinton  and 
Mrs.  Clinton. .  . . 

A  Long  Delay 

Previously  submitted  referrals  involv- 
ing Arkansas  institutions  had  consistently 
resulted  in  letters  of  acknowledgement 
from  the  FBI.  By  late  December  1992,  the 
investigation  unit  had  not  received  an  ac- 
knowledgement on  the  Madison  referral. 
In  order  to  follow  up,  I  contacted  the  Little 
Rock  FBI.  Shortly  thereafter,  the  investi- 
gation unit  received  a  brief  letter  from  the 
FBI  acknowledging  receipt  of  the  referral 
and  directing  further  inquiries  to  the  U.S. 
attorney's  office  in  Little  Rock.  . . . 

The  referral  was  finally  located  in  the 
Fraud  Section  of  the  Justice  Department's 
Criminal  Division  in  late  June  1993.  and 
was  returned  to  the  Executive  Office  for 
U.S.  Attorneys  for  review. 


On  June  23,  1993, 1  learned  the  referral 
would  be  returned  to  the  U.S.  attorney  in 
Little  Rock.  This  was  based  on  an  internal 
Justice  Deoartment  memorandum  stating 
that  there  was  no  basis  for  recusal  of  the 
U.S.  attorney  and  no  apparent  conflict  of 
interest.  Nine  days  later  I  learned  the  re- 
ferral had  arrived  back  in  Little  Rock,  but 
that  the  acting  U.S.  attorney  intended  to 
"let  it  sit"  until  the  new  U.S.  attorney-de- 
signee,  Paula  Casey,  took  office.  ...  On 
Oct.  27.  1993.  more  than  a  year  after  its 
submission.  Ms.  Casey  declined  RTC 
Criminal  Referral  No.  C0004.  In  other 
words,  Ms.  Casey  refused  to  further  inves- 
tigate the  matters  raised  in  the  referral. 

In  rejecting  the  referral.  Ms.  Casey 
stated  there  was  "insufficient  information 
to  sustain  many  of  the  allegations."  Ms. 
Casey  stated  she  was  concurring  with  the 
opinion  of  Justice  Department  attorneys  in 

Washington  who  had  concluded  this  mat- 
ter prior  to  her  coming  to  the  U.S.  attor- 
ney's office  in  Little  Rock. 

However,  Ms.  Casey's  rejection  was  in 
direct  conflict  with  information  I  had  re- 
ceived from  the  Justice  Department  in 
Washington,  and  the  U.S.  attorney's  of- 
fice, when  the  referral  was  returned  to  Lit- 
tle Rock  four  months  earlier.  Further- 
more, the  committee  should  be  aware  of 
press  reports  regarding  a  series  of  tele- 
phone calls  from  former  Associate  Attor- 
ney General  Webster  Hubbell  to  Paula 
Casey,  which  overlapped  with  the  latter 
part  of  this  same  time  period. 

Between  May  1993  and  August  1993,  the 
Madison  criminal  investigative  team  re- 
viewed and  researched  several  transac- 
tions involving  insider  abuse,  self-dealing, 
money  laundering,  embezzlement,  diver- 
sion of  loan  proceeds,  payments  of  exces- 
sive commissions,  misappropriation  of 
funds,  land  flips,  inflated  appraisals,  falsi- 
fication of  loan  records  and  board  min- 
utes, chronic  overdraft  status  of  various 
subsidiaries,  joint  ventures  and  real  estate 
investments,  regulatory  violations  of  in- 
vestments in  subsidiaries,  wire  fraud,  and 
illegal  campaign  contributions. 

As  a  result  of  this  investigation,  nine 
additional  referrals  were  prepared  alleg- 
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/  believe  there  was  a  concerted  effort  to  obstruct,  ham- 
per and  manipulate  the  results  of  our  investigation  of 
Madison  Guaranty  Savings  &  Loan. 


ing  criminal  violations  of  several  sections 
of  the  United  State  code These  nine  re- 
ferrals identified  multiple  suspects,  in- 
cluding the  Bill  Clinton  Political  Commit- 
tee Fund.  James  and  Susan  McDougal, 
Jim  Guy  Tucker,  Chris  Wade,  and  several 
former  Madison  officers  and  borrowers. 
Suspects  on  some  of  the  referrals  over- 
lapped as  witnesses  on  others,  reflecting 
the  elaborate  nature  of  Madison's  rela- 
tionships vdth  some  of  its  borrowers.  .  .  . 
The  referrals  also  identified  additional 
witnesses  with  potential  knowledge  of  the 
alleged  criminal  violations.  Those  wit- 
nesses included  Mr.  and  Mrs.  Clinton 

The  Kansas  City  RTC's  criminal  inves- 
tigation unit  had  planned  to  submit  the 

nine  additional  criminal  referrals  on  Oct. 
1, 1993.  However.  RTC  Professional  Liabil- 
ity Section  Chief  Julie  Yanda  obstructed 
that  effort  with  her  unprecedented  de- 
mand that  her  staff  first  conduct  a  "legal 
review"  of- the  referrals.  Going  back  to 
July  1993,  shortly  after  Ms.  Yanda  was 
briefed  on  the  criminal  referrals,  the  crim- 
inal investigation  unit  observed  the  begin- 
ning of  a  concerted  effort  by  the  Profes- 
sional Liability  Section  (PLS)  to  monitor 
the  Madison  investigation  and  exert  con- 
trol over  certain  aspects  of  it. . .  . 

On  Sept.  30,  1993,  the  day  before  the 
planned  submission  of  the  additional  crim- 
inal referrals,  Ms.  Yanda  imposed  her  de- 
mand for  an  unprecedented  legal  review. 
Four  days  earlier  she  had  received  copies 
of  the  referrals,  as  did  a  limited  number  of 
senior  management  staff  in  Washington 
and  Kansas  City.  Also  on  Sept.  30,  1*^93, 
Ms.  Yanda  assured  Acting  RTC  General 
Counsel  Glion  Curtis  that  the  "proposed  re- 
ferrals" would  not  be  submitted  to  the  U.S. 
attorney's  office  and  the  FBI  until  her  staff 
in  PLS  reviewed  them. 

At  the  time.  Mr.  Curtis  had  an  open  line 
of  communication  to  former  Treasury  De- 
partment General  Counsel  Jean  Hanson, 
who  in  turn  reported  to  Deputy  Treasury 
Secretary  Roger  Altman.  We  now  know 
that  Ms.  Hanson  provided  the  White  House 
with  a  "heads  up"  on  the  RTC's  criminal 
referrals  the  day  before,  on  Sept.  29,  1993. 


.  .  .  The  request  for  a  legal  review  of  the 
criminal  referrals  manipulated  standard 
procedures  and  provided  the  Treasury  De- 
partment the  opportunity  to  review  and  se- 
lectively disseminate  sensitive  criminal 
referral  information.  Such  sensitive  infor- 
mation was  In  fact  disclosed  by  Ms.  Han- 
son in  her  Sept.  29,  1993  visit  to  the  White 
House. . .  . 

On  October  8,  1993,  the  completed  legal 
review  appeared  by  means  of  the  RTC  e- 
mail.  The  e-mail  recipient  list  is  notewor- 
thy as  it  included  additional  people  to 
whom  the  Kansas  City  RTC  criminal  in- 
vestigation unit  had  not  provided  copies  of 
the  referrals The  inclusion  of  these  se- 
nior Washington  and  Kansas  City  man- 
agers raises  the  question:  Why,  and  at  pre- 
cisely what  point,  did  the  legal  review  of 
the  Madison  criminal  referrals  become  an 
issue  of  such  far-reaching  concern  in  the 
RTC  legal  division?  Subsequent  testimony 
revealed  the  legal  review  reached  as  far  as 
the  office  of  Treasury  General  Counsel 
Hanson. 
Without  Prior  Notice 

The  Madison  investigation  team  imme- 
diately examined  the  legal  review  and 
found  that  it  consistently  focused  on  civil 
issues  rather  than  the  criminal  allegations 
raised  in  the  referrals.  And  even  the  crim- 
inal issues  raised  by  PLS  were  precisely 
the  kind  of  issues  that  the  U.S.  Attorney's 
Office  and  the  FBI  have  subpoena  power  to 
investigate,  and  should  investigate,  in 
pursuing  a  criminal  referral. . .  . 

The  following  week,  the  week  of  Oct.  11, 
1993,  PLS  further  interposed  itself  into  the 
criminal  investigation  process  by  assum- 
ing control  of  all  Madison  subpoena  com- 
pliance matters,  which,  until  that  time, 
was  the  primary  responsibility  of  the 
Kansas  City  RTC  criminal  investigation 
unit.  This  was  done  without  any  prior  no- 
tice. . . . 

On  Nov.  9, 1993, 1  was  removed  from  the 
Madison  investigation  without  warning  or 
explanation  at  the  direction  of  PLS  Section 
Chief  Julie  Yanda.  Ironically,  two  weeks 
later  I  received  a  Special  Achievement 
Award  for  my  role  in  the  Madison  investi- 
gation. 


DEPOSITION  OF  LAURENCE  S.  McWHORTER 
IN  RE:  S.  RES.  120 
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U.S.  Senate, 
Committee  on  Banking,  Housing  and  Urban  Affairs, 
Special  Committee  to  Investigate  Whitewater 
Development  Corporation  and  Related  Matters, 

Washington,  DC. 

Deposition  of  LAURENCE  S.  McWHORTER,  called  for 
examination  pursuant  to  notice  of  deposition,  at  9:32  a.m.  in  Room 
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present: 


ALICE  S.  FISHER,  Esq. 

Majority  Deputy  Special  Counsel 

LANCE  COLE,  Esq. 

Minority  Deputy  Special  Counsel 

RICHARD  BEN-VENISTE,  Esq. 

Minority  Special  Counsel 

U.S.  Senate 

Committee  on  Banking,  Housing,  and  Urban  Affairs 

534  Dirksen  Building 

Washington,  DC  20510 

On  behalf  of  the  Committee. 

CHARLES  J.  SGRO,  Esq. 

Counsel  to  Deputy  Attorney  General 

U.S.  Department  of  Justice 

10th  Street  and  Constitution  Avenue,  NW 

Washington,  DC  20530 

On  behalf  of  the  deponent. 


(1673) 


1674 


CONTENTS 


Witness  Examination 

Laurence  S.  McWhorter 

by  Ms.  Fisher  5 

by  Mr.  Cole  21 


1675 

3 
PROCEEDINGS 

MS.  FISHER:    Good  morning,  Mr.  McWhorter. 
My  name  is  Alice  Fisher,  Associate  Special  Counsel  to 
the  Special  Committee.   To  my  left  is  Lance  Cole,  and 
he  is  Deputy  Special  Counsel. 

This  deposition  is  being  conducted  pursuant 
to  Senate  Resolution  120.    I  don't  know  if  you've  had 
a  chance  to  look  at  it,  or  your  counsel  has. 

MR.  MC  WHORTER:    I  am  not.    Just  go  right 
ahead.   I  don't  need  to  read  it. 

MS.  FISHER:    The  resolution  establishes  a 
Special  Committee  administered  by  the  Banking 
Committee  to  conduct  an  investigation  involving 
Whitewater  Development  Corporation,  Madison  Guaranty 
Savings  and  Loan  Association,  Capital  Management 
Services,  Inc.,  the  Arkansas  Development  Finance 
Authority  and  other  related  matters. 

Section  l(b)2(c)  of  Senate  Resolution  120 
authorizes  an  investigation  and  public  hearings  into 
whether  the  Department  of  Justice  has  improperly 
handled  RTC  criminal  referrals  relating  to  Madison 
Guaranty  Savings  and  Loan  Association  or  Whitewater 

4 
Development  Corporation,  and  this  will  be  the  focus 
of  today's  deposition. 

This  deposition  is  in  advance  of  public 
hearings  most  likely  to  occur  in  November.   It's 
unclear  whether  you  will  be  called  or  not  called  to 
testify  before  those  hearings,  but  you  certainly  will 
be  given  advance  notice. 

I'm  going  to  ask  a  series  of  questions. 
I'll  ask  you  to  testify  under  oath.   If  you  don't 
understand  a  question,  please  let  me  know  and  I'll 
rephrase  it. 

The  stenographer  will  prepare  a  record  and 
the  deposition  will  be  treated  as  committee 
confidential  until  the  commencement  of  the  hearings. 
Prior  to  the  hearings  you  will  receive  a  letter  from 
the  committee  telling  you  that  you  may  come  to  the 
Senate  to  review  the  transcript  of  your  deposition 
and  make  any  notes  of  corrections  for  transcription 
on  an  errata  sheet. 

You  may  be  represented  by  counsel  and  I  see 
that  you  are.   Objections  to  the  form  of  the 
questions  will  be  noted  for  the  record  and  counsel 
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1  may  object  on  the  grounds  of  privilege  or  relevance. 

2  The  committee  chairman  will  rule  on  objections  where 

3  the  witness  refuses  to  answer  a  question. 

4  Whereupon, 

5  LAURENCE  S.  MC  WHORTER 

6  was  called  as  a  witness  and,  having  first  been  duly 

7  sworn,  was  examined  and  testified  as  follows: 

8  EXAMINATION 

9  BY  MS.  FISHER: 

10  Q      Could  you  state  your  name  for  the  record. 

1 1  A      Laurence  S.  McWhorter,  L-a-u-r-e-n-c-e,  S, 

12  M-c-W-h-o-r-t-e-r. 
13 

14 

1 5  Q      Present  business  address? 

16  A      6305  Ivy  Lane,  Suite  600,  Greenbelt, 

17  Maryland  20770,  Office  of  the  U.S.  Trustee. 

1 8  Q      Could  you  give  a  brief  description  of  your 

19  employment  history? 

20  A      I  started  in  the  Department  of  Justice  in 

21  1968  as  a  summer  law  clerk,  came  back  in  1969  as  a 

22  trial  attorney  in  the  criminal  division  under  the 

1  Attorney  General's  honors  program.   I've  worked  in 

2  the  department  all  my  life.   I  joined  the  Executive 

3  Office  for  U.S.  Attorneys  in  1974  and  worked  as  a 

4  regional  evaluator  in  the  southeast  region.   I 

5  eventually  became  the  legal  counsel  in  that  office 

6  and  deputy  director  and  director  of  the  Executive 

7  Office  for  U.S.  Attorneys. 

8  1  don't  remember  all  those  dates. 

9  Q      That's  fine.   Are  you  aware  of  the 

10  committee's  document  request  to  the  Department  of 

1 1  Justice? 

12  A      Generally. 

13  Q      Did  you  search  for  any  responsive 

14  documents,  notes,  reports  that  you  might  have? 

15  A      Yes. 

16  Q      Do  you  have  any  knowledge  of  any  responsive 

17  documents  not  being  produced? 

18  A      No. 

19  Q      Did  you  speak  to  anyone  other  than  your 

20  counsel  prior  to  your  deposition? 

21  A      Ever  or  ~ 

22  Q      About  the  deposition. 
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A      No.    My  wife  knows  I'm  here. 

Q      Okay.    I  hope  so. 

A      She  doesn't  know  what  I'm  going  to  say. 

Q      Could  you  tell  me  when  you  first  heard  of 
an  RTC  criminal  referral  relating  to  Madison  Guaranty 
or  Whitewater? 

A      I'm  not  sure.   It  would  have  been  in  the 
summer  of  1992,  I  believe. 

Q      Do  you  recall  what  it  was  that  you  heard 
about  it  at  that  time? 

A      No. 

Q      Do  you  recall  who  told  you  about  it? 

A      I  believe  I  had  a  conversation  with  Chuck 
Banks,  the  U.S.  Attorney  for  the  Eastern  District  of 
Arkansas,  about  a  referral  he  was  expecting  to 
receive,  and  I  guess  it  was  from  the  RTC,  about  the 
Madison  Bank  that  mentioned  the  then-Governor  and 
Mrs.  Clinton  as  investors  involved  with  the  bank. 

Q      Do  you  recall  anything  else  about  that 
discussion? 

A      No. 

Q      But  it's  your  recollection  that  he  called 

you  sometime  in  ~  prior  to  receiving  ~ 

A      It  might  have  been  a  personal  ~  I  might 
have  seen  him,  but  I  have  a  recollection  of  talking 
to  him  about  expecting  to  receive  a  referral,  and 
this  was  shortly  before  the  election.  And  what  to  do 
with  it  was  at  issue. 

The  department  had  a  rule,  an  urgent  report 
requirement  set  forth  in  the  U.S.  Attorneys  manual, 
and  under  that  manual  it  was  my  opinion  that  this 
information  had  to  be  referred  to  the  department  as 
an  urgent  report. 

Q      Did  you  direct  him  to  take  any  action  at 
that  point? 

A      No,  I  was  ~  in  relation  to  the 
investigation? 

Q      Yes. 

A      No. 

Q      And  -- 

A      It  was  not  my  job  to  do  that. 

Q      Well,  did  Mr.  Banks  contact  you  when  the 
referral  was  received  in  the  Eastern  District  of 
Arkansas  U.S.  Attorney's  office? 
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1  A      We  eventually  got  an  urgent  report  from 

2  that  office,  and  1  believe  it  was  signed  by  the  first 

3  assistant,  so  Mr.  Banks  may  not  have  been  in  the 

4  office  on  the  day  that  they  sent  it,  so  I  don't 

5  know.    1  don't  recall  having  a  conversation  with  him 

6  after  receiving  it. 

7  Q      Would  that  have  been  Mr.  Dodson? 

8  A      1  think  so,  yes. 

9  Q      Did  you  have  a  conversation  with  Mr.  Dodson 

10  at  that  time? 

11  A      1  don't  believe  I  did,  but  my  deputy  may 

12  have,  but  1  don't  think  --  Wayne  Rich  was  his  name. 

13  Q      Did  Mr.  Rich  tell  you  about  any 

14  conversations  that  he  had? 

15  A      I'm  sure  he  told  me  to  expect  an  urgent 

16  report,  but  that's  the  gist  of  it. 

17  Q      Do  you  recall  receiving  this  urgent  report? 

18  A      Yes. 

19  Q      And  what  do  you  recall  doing  at  that  point? 

20  A      It  came  in  ~  the  process  would  be  that  the 

21  Office  of  Legal  Counsel  in  the  executive  office  would 

22  prepare  the  memorandum  to  send  it  upstairs  and 

1  actually  make  copies  as  required  and  physically 

2  deliver  it. 

3  Q      Do  you  recall  reading  the  urgent  report 

4  that  was  coming  out  of  the  Eastern  District  of 

5  Arkansas? 

6  A      1  skimmed  it.    1  did  not  read  it  careftilly. 

7  Q      Did  you  read  the  referral  that  was  attached 

8  to  it? 

9  A      No. 

10  Q      Or  I  should  ask,  was  the  referral  attached 

1 1  to  it? 

12  A      I  don't  recall  seeing  the  referral.   I  was 

1 3  interested  in  getting  it  out  of  my  office  very 

14  quickly  and  not  ~ 

15  Q      Why  was  that? 

1 6  A      And  not  reading  about  it  in  the  newspapers 

1 7  the  next  day,  which  was  my  greatest  concern.   1 

1 8  thought  the  information  was  so  close  to  the  election 

1 9  that  the  Attorney  General  should  be  aware  of  it. 

20  Q      I'm  going  to  show  you  a  document  that's 

21  been  Bates  stamped  17458.    Do  you  recall  sending  this 

22  report? 


10 
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11 

A      They  appear  to  be  my  initials  on  this  copy, 
and  I  do  recall  sending  a  report  about  this  date  and 
so  this  is  probably  it. 

Q      Do  you  recall  having  any  discussions  with 
recipients  of  this  report,  Mr.  Verinder,  Mr.  Barr, 
Mr.  Terwilliger  or  Mr.  Budd? 

A      1  did  not  have  any  conversations  with  them. 

Q      Did  you  have  any  conversations  with  anyone 
else  within  the  Department  of  Justice  regarding  this 
urgent  report? 

A      1  think  Ira  Raphaelson  asked  me  if  1  knew 
this  was  coming  beforehand. 

Q      Mr.  Raphaelson  would  have  called  you  prior 
to  your  receipt  of  the  urgent  report  from  the  Eastern 
District  of  Arkansas? 

A      It  was  after  this  went  upstairs  because  he 
was  ~  I  normally  made  sure  that  he  got  a  copy  of  any 
report  involving  savings  and  loan  fraud  since  he  was 
the  savings  and  loan  czar  at  the  time,  and  he  was  -- 
it  was  a  new  job  in  the  department  and  they  didn't 
always  give  him  copies  of  urgent  reports  that  I 
thought  he  should  see.  


12 


Q      Do  you  recall  that  you  sent  him  a  copy  at 
this  time? 

A      I  believe  I  asked  specifically  that  he  get 
a  copy. 

Q      Was  there  anyone  else  within  the  Department 
of  Justice  or  within  your  office  specifically  that 
you  discussed  this  memo  with? 

A      Well,  the  people  involved  in  transmitting 
it,  and  there  wasn't  any  ~  much  discussion.   The 
only  conversation  I  remember  about  it  was  with 
Theresa  Bertucci,  who  was  my  executive  assistant,  and 
we  were  basically  just  hoping  it  didn't  show  up  in 
the  media  from  this  source. 

Q      Any  other  substantive  conversations  ~ 

A      No. 

Q      ~  within  or  outside  of  the  Department  of 
Justice? 

A      I  don't  remember  any,  no. 

Q      On  the  second  page  of  the  memo,  it  lists 
follow-up  Mack  Dodson,  first  Assistant  U.S. 
Attorney.   Do  you  recall  why  his  name  was  placed  here 
rather  than  Mr.  Banks's? 
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1  A      I  don't  know  for  sure.   I  have  the 

2  impression  that  Chuck  Banks  was  not  in  the  office 

3  when  this  came  in  and  that  Mack  Dodson  was  the  acting 

4  U.S.  Attorney  at  the  time  and  had  knowledge  of  it. 

5  The  normal  forum  used,  that  we  recommended  for  urgent 

6  reports,  had  a  space  for  clarification  and  follow-up. 

7  Q      And  could  you  just  describe  for  me  ~  and  I 

8  know  it's  stated  in  the  memo  ~  but  why  it  was  that 

9  you  felt  this  report  needed  to  be  sent,  this  urgent 

10  report  that  you  sent? 

1 1  A      The  U.S.  Attorneys  manual  had  a  requirement 

12  for  urgent  reports  to  be  sent  involving  sensitive 

13  matters  or  matters  that  were  likely  to  appear  on  the 

14  evening  news,  matters  involving  constitutional 

15  lawsuits  against  the  United  States  and  basically 

16  anything  the  Attorney  General  might  be  unhappy  not 

17  knowing  about  beforehand.   That's  why  it  was 

18  started.   It's  been  a  requirement  in  the  department 

19  in  one  form  or  another  for  all  of  my  experience 

20  there.   Attorneys  General  hate  to  read  about  things 

21  or  be  asked  questions  that  they  think  they  should 

22  have  heard  about. 


1  Q      Is  it  your  recollection  or  do  you  have  a 

2  recollection  of  anybody  other  than  Mr.  Raphaelson 

3  calling  you  after  they  received  this  memo? 

4  A      No. 

5  Q      Turning  to  the  second  page  under 

6  "Synopsis,"  I  guess  it's  the  second  sentence,  could 

7  you  just  read  that  sentence.   1  think  it  starts  about 

8  the  fifth  line  down,  actually. 

9  A      "It  is  the  belief  of  the  U.S.  Attorneys 

1 0  office  that  further  investigation  into  this  matter  is 

11  warranted." 

12  Q      Do  you  recall  what  knowledge  that  sentence 

13  was  based  on  or  what  conversation? 

14  A      I  believe  that  Mr.  Banks  believed  that  the 

15  information  provided  by  the  RTC  was  preliminary  and 

16  not  thorough  and  needed  more  investigation  before  a 

17  criminal  matter  could  be  considered  by  the  U.S. 

1 8  Attorney. 

19  Q      But  is  it  your  recollection  that  the  U.S. 

20  Attorney  Banks  believed  that  the  matter  should  be 

21  investigated? 

22  A      It  depends  on  what  the  matter  is.    If  it 
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was  whether  or  not  there  was  savings  and  loan  fraud 
involving  Mr.  McDougal  and  possibly  others,  1  think 
obviously  that  needed  to  be  investigated  further. 
Now,  whether  or  not  --  1  don't  think  he 
thought  there  was  sufficient  allegations  of  criminal 
misconduct  by  the  Governor  and  Mrs.  Clinton  to 
warrant  significant  further  follow-up. 

Q  And  do  you  believe  that  he  expressed  that 
to  you  in  a  telephone  conversation  or  a  letter  or  do 
you  recall  how  you  got  that  information? 

A  1  don't  recall  exactly.  1  think  it  was  in 
my  telephone  conversation  with  him  prior  to  the 
receipt  of  this  (indicating)  or  my  conversation,  it 
could  have  been  at  a  conference. 

Q      Do  you  recall  having  more  than  one 
conversation  with  Mr.  Banks  during  this  time  period? 

A      No.   And  I  have  a  fiizzy  recollection  of  any 
conversation,  but  that's  what  I  think,  so  I  think  I 
had  just  a  conversation  with  him. 

Q  Do  you  recall  having  any  conversations  with 
any  employees  of  the  Federal  Bureau  of  Investigation 
at  this  point  - 


A      No. 

Q      ~  during  this  time  period  about  this 
matter? 

A  No,  never  about  this.  It  was  not  our  job 
to  be  concerned  with  the  substance  of  this  matter. 
Our  job  was  transmitting  the  urgent  report. 

Q      Mr.  McWhorter,  I  would  like  to  show  you  a 
document  Bates  numbered  7214,  which  appears  to  be 
dated  October  8,  1992.    Appears  to  be  an  E-mail  from 
you. 

(Mr.  Ben-Veniste  joined  the  deposition.) 

A      It  looks  like  an  E-mail  from  me. 

Q      Would  this  be  an  E-mail  to  Mr.  Raphaelson? 
Is  that  what  the  "Ira"  is  there? 

A      Yes,  yes,  it  would  be  to  Ira. 

Q      Could  you  tell  me  what  you  recall  about  ~ 
does  this  refresh  your  recollection? 

A      I  think  he  had  called  me  and  I  got  a 
message  that  did  we  know  about  it  beforehand,  and  I 
believe  that  I  tried  to  call  him  back  and  was  unable 
to  and  sent  him  the  E-mail  which  I  knew  he 
occasionally  used. 
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1  Q      Does  this  refresh  your  recollection  that 

2  Mr.  Dodson  thought  that  some  ftirther  investigation 

3  was  needed,  that  you  had  ~  someone  had  a  telephone 

4  conversation  with  Mr.  Dodson  about  this? 

5  A      1  guess  Mr.  Rich  would  have  told  me  that, 

6  but  1  believe  I  knew  about  this  matter  before  we  got 

7  the  urgent  report. 

8  Q      Do  you  recall  whether  you  knew  that  the 

9  U.S.  Attorney's  office  in  the  Eastern  District  of 

10  Arkansas  feh  that  further  investigation  was  needed 

1 1  prior  to  receiving  the  report? 

12  A      1  don't  know  anything  different  than  I  told 

13  you  before.   1  mean,  I  think  that  Chuck  Banks 

14  considered  this  to  be  a  very  raw  and  preliminary 

15  referral  that  was  probably  prematurely  sent  and  it 

16  needed  further  investigation  by  the  FBI  in  order  to 

1 7  assess  whether  or  not  it  was  a  serious  matter  that 

18  should  be  followed  up  on. 

19  Q      Do  you  recall  receiving  any  FBI  teletypes 

20  regarding  this  criminal  referral? 

21  A      No,  I  don't  think  so.    It  would  not  be 

22  usual  for  me  to  receive  those,  unless  they  were  sent 

18 

1  by  the  U.S.  Attorney  as  part  of  the  urgent  report. 

2  Q      I  would  like  to  show  you  a  document  with 

3  Bates  number  7157,  and  it  appears  to  be  on  the  first 

4  page  a  note.    Would  that  be  your  signature  at  the 

5  bottom? 

6  A      No,  this  is  not,  no.    It's  not  mine. 

7  Q      Would  you  know  whose  — 

8  A      My  guess  is  that  it  would  be  Bob  Mueller's, 

9  but  that's  ~  and  it  appears  to  be  addressed  to  John 

10  Keeney.   I  don't  know  for  sure.    1  mean  Bob  could 

1 1  tell  you  if  that's  his  handwriting. 

12  Q      Do  you  recall  having  any  discussions  with 

13  Mr.  Mueller? 

14  A      I  don't  think  I  did. 

15  Q      Do  you  recall  having  any  discussions  with 

16  Mr.  Keeney  regarding  the  criminal  referral? 

17  A      I'm  sure  1  didn't. 

18  Q      Mr.  McWhorter,  I  would  like  to  show  you  a 

19  document  Bates  number  17457.    It  appears  to  be  a 

20  similar  urgent  report  but  this  one  is  dated  October 

21  20,  1992. 

22  A      Yes. 
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Q      Do  you  recall  sending  this  report? 

A      I  don't  recall  sending  it,  but  the 
handwritten  looks  like,  "away,"  in  the  bottom  left 
comer  looks  like  my  writing.    It  probably  says 
something  like  "deliver  to  Ira  right  away,"  or 
"deliver  right  away,"  something  like  that. 

Q      Do  you  recall  what  caused  you  to  send  this 
additional  report? 

A      I  guess  we  got  the  letter  from  Don  Pettus, 
or  to  Don  Pettus. 

Q      Do  you  recall  having  any  discussions  about 
the  letter  from  Chuck  Banks  to  Don  Pettus? 

A      I  don't  recall  any  conversations,  no. 

Q      Do  you  recall  whether  you  read  the  letter 
that  Mr.  Banks  wrote  to  Mr.  Pettus? 

A      I  don't  know.    I  don't  recall  reading  it, 
no.    I  must  have  skimmed  it. 

Q      I  would  just  like  to  show  it  to  you 
briefly,  it's  Bates  7051  and  7052,  and  ask  you  if 
that  refreshes  your  recollection. 

(Witness  reviewed  the  document.) 

A      I  don't  recall  reading  this  before. 
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Q      Do  you  recall  having  any  conversations 
regarding  this  October  20,  1992  memo  which  you  sent 
to  Mr.  Barr,  Mr.  Terwilliger  and  Mr.  Budd? 

A      No. 

Q      Did  you  have  a  conversation  with 
Mr.  Raphaelson? 

A      I  don't  recall  any. 

Q      Do  you  recall  any  ftirther  substantive 
conversations  regarding  criminal  referral,  the  RTC 
criminal  referral? 

A      No,  I  wouldn't  have  had  any  substantive 
conversations  about  it. 

Q      I  just  want  to  show  you  one  last  document. 
I  thought  I  had  a  copy  here.   It's  Bates  number 
00502,  dated  10-19-92.    I  would  just  ask  if  that 
signature  is  your  handwriting  or  is  that  ~ 

A      No,  that's  not  my  handwriting. 

Q      Do  you  know  who  that  might  be  referring  to, 
the  person  that  signed  that  note? 

A      No,  it's  from  the  Office  of  the  Assistant 
Director  in  FBI,  CID.    Could  be  Larry  Potts.    He  was 
involved  in  savings  and  loan  matters. 
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1  Q      Do  you  recall  having  any  conversations  with 

2  him? 

3  A      No.    1  recall  not  having  any  conversations 

4  with  him. 

5  Q      Did  you  or  anyone  in  your  office  have  any 

6  conversations  with  anyone  at  the  RTC  regarding  the 

7  criminal  referral? 

8  A      I  did  not,  and  I  would  be  really  surprised 

9  if  anyone  in  my  office  did. 

10  Q      After  this  October  20,  1992  memo,  did  you 

1 1  have  any  other  contact  with  the  criminal  referral  or 

12  any  ~ 

13  A      No. 

14  MS.  FISHER:    I  don't  have  any  further 

15  questions.   Thank  you. 

16  THE  WITNESS:   Thank  you. 

17  EXAMINATION 

18  BY  MR.  COLE: 

19  Q      Mr.  McWhorter,  would  you  like  to  take  a 

20  break  or  prefer  to  continue,  try  to  finish.    I  don't 

21  think  I'll  be  a  very  long  time,  but  this  would  be  a 

22  good  time  for  a  break. 


1  A      Whatever  you  like,    fil  be  glad  to  do 

2  whatever  you  like. 

3  Q      Why  don't  we  go  forward  and  then  if  you 

4  would  like  to  take  a  break,  just  let  us  know. 

5  A      That's  fine. 

6  Q      If  I  could  direct  your  attention  back  to 

7  your  earlier  testimony  regarding  your  initial  contact 

8  with  Mr.  Banks  concerning  the  criminal  referral,  do 

9  you  recall  when  that  occurred? 

10  A      Not  precisely.   1  think  it  was  sometime  in 

11  the  summer  of  1992,  probably  the  late  summer. 

12  Q      And  it's  unclear  to  me  whether  you  believe 

13  that  was  in  the  form  of  a  telephone  conversation  or  a 

14  face-to-face  discussion;  is  that  correct? 

15  A      That's  correct.   I'm  not  ~  my  normal 

16  practice  was  to  make  telephone  notes  if  I  had  the 

17  conversation  at  my  desk,  and  1  have  not  found  any 

18  telephone  notes  of  this  time  period,  so  I  was  either 

19  not  at  my  desk  when  1  had  the  conversation,  and  it 

20  was  on  the  telephone  or  I  saw  Mr.  Banks  in  person,  is 

21  what  I  make  of  that. 

22  Q      Was  there  any  event  or  conference  regularly 
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scheduled  that  you  attended  that  you  might  have  seen 
Mr.  Banks  at  that  would  help  us? 

A      I  just  don't  ~  I  don't  remember.   There 
may  have  been  one.    I  just  don't  know. 

Q      Did  you  speak  with  Mr.  Banks  on  a  routine 
basis  at  that  time? 

A      Yes,  fairly  often,  several  times  a  month, 
usually.   We  would  go  for  times  without  speaking,  but 
I  had  frequent  discussions  with  him  about  one  thing 
or  another. 

Q      And  do  you  keep  any  personal  calendars  or 
Day-timers  that  you  could  review  to  try  to  pinpoint 
the  time  that  you  spoke  with  Mr.  Banks? 

A      I  have  looked  through  the  only  telephone 
log  that  I  have,  it's  a  steno  pad,  for  the  two  months 
immediately  preceding  this,  but  that's  the  only  one 
that  I  found  from  this  time  period,  and  there's  no 
conversations  with  Mr.  Banks  that  I  recall,  and  I'm 
sure  there  was  no  notes  of  any  conversations  about 
this  subject. 

Q      Is  there  a  schedule  that  would  have  shown  a 
conference  that  you  might  have  attended  that  might 


refresh  your  recollection? 

A      I  would  have  travel  papers  somewhere  that  I 
could  look  through  to  see  if  there  was  a  U.S. 
Attorneys  conference.  The  U.S.  Attorneys,  I  believe, 
were  invited  to  the  White  House  on  several  occasions 
before  the  election,  so  it  could  have  been  at  one  of 
those  meetings  that  I  wouldn't  have  any  travel.   He 
came  to  town  occasionally,  as  all  U.S.  Attorneys  do. 

Q      I  think  it  would  be  helpftil  to  the 
committee,  and  perhaps  I  should  address  this  request 
to  Mr.  Sgro,  if  you  could  review  your  calendars  and 
schedules  and  also  any  time  records  that  you  kept 
that  the  department  might  have  required  you  to  keep 
to  determine  if  there's  any  indication  of  when  you 
met  with  Mr.  Banks,  if  we  could  request  that. 

A      Okay.   I'll  look  through  what  I  can  find. 

Q      Or  when  you  spoke  with  him,  I  should  say. 
And  was  it  your  testimony  earlier  that 
Mr.  Banks,  at  the  time  you  had  this  initial 
conversation  with  him,  told  you  that  he  was  expecting 
a  referral  from  the  Resolution  Trust  Corporation? 

A      Yes.   I  don't  believe  he  had  a  writing  at 


24 


1686 

25 

1  the  time  we  spoke. 

2  Q      And  did  he  tell  you  how  he  had  come  to  know 

3  that  the  referral  was  expected? 

4  A      He  probably  was  told  by  somebody  in  RTC 

5  that  it  was  coming,  but  I  don't  —  that's  a  guess  on 

6  my  part.    I  don't  remember  exactly  why  he  was 

7  expecting  it. 

8  Q      And  I'm  also  unclear  as  to  the  purpose  of 

9  this  conversation.   Was  he  seeking  guidance  from  you 

10  as  to  what  action  he  should  take  with  respect  to  the 

1 1  referral? 

12  A      I  think  so.    I  think  the  conversation  was 

13  what  do  I  have  to  do  with  this?   Do  I  have  to  send  it 

14  in  an  urgent  report? 

15  Q      So  he  was  aware  of  the  urgent  report 

16  procedure? 

17  A      1  believe  he  was. 

1 8  Q      And  you  advised  —  did  you  advise  him  that 

19  the  referral  should  be  the  subject  of  an  urgent 

20  report  memorandum? 

21  A      1  don't  recall  specifically,  but  it  would 

22  be  my  practice  to  tell  him  that  it  should  be  referred 


1  as  an  urgent  report.    It  would  be  normal  for  me  to  do 

2  that. 

3  Q      And  1  believe  you  testified  to  this 

4  earlier,  but  if  you  could  once  again  explain  the 

5  reasons  that  an  urgent  report  would  be  appropriate 

6  for  this  referral. 

7  A      Well,  it  involves  the  governor  and  the 

8  first  lady  of  a  state.   It's  about  savings  and  loan 

9  fraud,  which  was  a  major  issue  in  the  department  in 

10  this  time  frame.   Allegations  of -- or  at  least 

1 1  involvement  in  a  matter  that  was  being  referred  is  a 

12  criminal  matter. 

13  MR.  SGRO:    Was  your  question  more  general 

14  than  that  as  to  why  ~  never  mind. 

15  BY  MR.  COLE: 

16  Q      Perhaps  1  could  ask  a  follow-up  question 

1 7  that  would  clarify.   In  your  experience,  were  other 

18  RTC  criminal  referrals  the  subject  of  urgent  report 

19  memoranda  to  the  Attorney  General? 

20  A      1  believe  so.    Other  matters  involving 

21  savings  and  loan  fraud  were  subjects  of  urgent 

22  reports.   They  were  most  frequently  conviction  or 
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1  sentencing  information,  if  there  was  a  major 

2  conviction  in  a  savings  and  loan  case  or  a 

3  significant  sentence  was  imposed. 

4  Whether  or  not  referrals  were  —  1  don't 

5  recall  any  others  involving  significant  public 

6  figures,  so  1  don't  think  there  were  any  —  I  just 

7  don't  recall  any  others  that  were  similar. 

8  Q      Did  Mr.  Banks  inform  you  that  his 

9  understanding  was  that  this  referral  would  mention 

10  Governor  and  Mrs.  Clinton  in  your  initial  discussion 

1 1  with  him? 

12  A      I  believe  so. 

13  Q      And  so  is  it  your  testimony  that  the  reason 

14  that  an  urgent  report  memorandum  was  appropriate  for 

15  this  referral  was  because  it  mentioned  Governor  and 

16  Mrs.  Clinton? 

17  A      Yes. 

18  Q      So  but  for  that,  it  would  not  have  been  the 

19  subject  of  an  urgent  report  memorandum? 

20  A      1  don't  think  so,  although  the  McDougal 

21  case,  1  believe,  was  a  significant  savings  and  loan 

22  case  at  the  time. 


1  Q      You  also  testified  that  it  was  your 

2  understanding  that  Mr.  Banks  viewed  the  referral  as 

3  very  preliminary  and  perhaps  not  thorough,  1  believe 

4  were  your  words.   Can  you  tell  me  what  the  basis  was 

5  for  your  understanding? 

6  A      It  would  have  been  in  the  telephone  -  or 

7  the  conversation.   I  don't  remember  specifically. 

8  That's  my  impression. 

9  Q      Did  he  tell  you  what  he  intended  to  do  with 

10  the  referral  as  a  substantive  matter  in  terms  of 

1 1  review,  further  action? 

12  A      1  don't  think  so.    It  would  not  normally  be 

13  anything  he  would  talk  to  me  about. 

14  Q      Do  you  have  any  recollection  as  to  how  long 

15  prior  to  your  October  7  memorandum  this  conversation 

16  with  Mr.  Banks  occurred? 

17  A      No,  not  specifically. 

18  Q      If  1  could  show  you  a  document  numbered 

19  17458  dated  October  7,  1992,  and  direct  your 

20  attention  to  the  cc  indication  in  the  middle  of  the 

21  page. 

22  A      Okay. 
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Q      Do  I  read  that  correctly  to  be  an 
indication  that  Mr.  Raphaelson  was  copied  on  the 
urgent  report  memorandum? 

A      It  indicates  that,  yes,  and  I'm  certain 
that  I  would  have  intended  that  he  be  a  recipient  and 
probably  noted  that  on  a  document  or  to  the  person 
that  took  it  upstairs. 

Q      And  you  testified  that  you  had  a  subsequent 
discussion  with  Mr.  Raphaelson  about  the  referral? 

A      I'm  not  sure  we  actually  talked.   The 
E-mail  message  that  I  was  shown  earlier,  I  believe, 
was  a  ~  was  because  I  missed  talking  to  him  on  the 
telephone.   I  think  he  called  me,  left  a  message,  did 
I  know  this  was  coming  or  something  to  that  effect, 
and  I  would  have  called  him  back,  and  if  he  was  out, 
I  would  —  I  believe  that  I  then  sent  the  E-mail 
message  so  that  I  could  convey  the  information. 

Q      And  do  you  recall  exactly  what  the  message 
was  that  you  received  from  Mr.  Raphaelson? 

A      It  was  generally  was  I  aware  or  were  we 
aware  that  it  was  coming,  was  the  urgent  report  out 
of  the  blue  or  was  it  something  of  which  we  were 


aware. 

Q      If  I  could  show  you  a  document  that  was 
produced  to  the  committee  by  the  Federal  Bureau  of 
Investigation  that's  numbered  1062,  if  you  would  look 
at  the  third  handwritten  entry  on  that  document, 
September  22,  1992. 

(Witness  reviewed  the  document.) 
And  if  I  read  that  correctly,  it  says  "Ira 
hearings  rumbling  on  case"? 

A      Well,  that  may  be  what  it  says.   I'm  not 
sure.   It  could  be  that.    It  looks  like  "Ira  hears 
rumbling  on  case." 

Q      Does  that  refresh  your  recollection  as  to 
whether  Mr.  Raphaelson  may  have  known  about  the 
referral  prior  to  your  October  7  memorandum? 

A      No,  no,  I  —  I  just  don't  know  if  this  is 
about  this  matter.   I  don't  have  any  knowledge  of 
this. 

Q      Thank  you.    If  I  could  show  you  another 
document  that  actually  does  ~  it  has  a  number, 
007 128 A,  and  it  appears  to  be  a  copy  of  a  cover  sheet 
with  a  Post-it  note  attached  to  it.    I  believe  it 
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1  reads  "Madison  Guaranty  S&L,  urgent  report  finally." 

2  Do  you  recognize  that  handwriting? 

3  A      No.    I  don't  believe  it's  my  handwriting. 

4  Q      Do  you  have  any  sense,  other  than  what 

5  you've  testified  previously  with  regard  to  your 

6  discussion  with  Mr.  Banks,  that  the  Department  of 

7  Justice  was  aware  of  this  referral  prior  to  your 

8  distribution  of  the  urgent  report  memorandum  on 

9  October  7? 

10  A      1  don't  have  any  sense  that  anybody  was 

1 1  aware  prior  to  that  time.    I  don't  know. 

12  Q      And  if  I  understand  your  prior  testimony, 

13  you  didn't  discuss  the  matter  with  anyone  except  the 

14  persons  in  your  office  who  helped  you  prepare  the 

1 5  urgent  report  memorandum  and  transfer  it  upstairs,  I 

16  believe  you  said,  to  the  Attorney  General's  office? 

17  A      It  would  have  gone  to  the  Executive 

18  Secretariat  to  distribute  to  the  Attorney  General's 

19  office,  but  that's  correct. 

20  Q      And  your  discussion  with  Mr.  Raphaelson  you 

21  believe  occurred  after  the  distribution  of  that 

22  memorandum? 
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1  A      1  believe  so,  yes,  or  actually  I  don't 

2  believe  I  had  a  discussion  with  him. 

3  Q      Yes. 

4  A      I  believe  he  called  me  ~  I  think  Madison 

5  Guaranty  was  ~  I  think  there  was  knowledge  in  the 

6  department  that  there  was  some  problem  at  the  Madison 

7  Guaranty  Bank  prior  to  this  time,  but  I  don't  know 

8  specifically. 

9  Q      And  if  I  could  show  you  again  the  E-mail 

10  message  from  October  8  that  Ms.  Fisher  previously 

1 1  showed  you  from  yourself  to  Mr.  Raphaelson,  and  I 

12  believe  in  the  first  line  it  refers  to  "my  folks," 

13  and  I  don't  have  it  in  front  of  me,  so  I  can't  recall 

14  the  rest  of  the  sentence.  It  says  "Mack  Dodson, 

15  First  USA,  I  think,  called  my  folks  on  the  6th  to  say 

1 6  that  he  had  been  sitting  on  the  referral  for  six 

17  weeks  and  wondered  if  he  should  let  us  know 

18  something." 

19  First,  do  you  recall  who  your  folks  were 

20  that  you  referred  to  there  who  received  a  call  from 

21  Mr.  Dodson? 

22  A      It  could  have  been  ~  I  don't  recall 
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1  specifically.  It  could  have  been  Wayne  Rich,  who  was 

2  the  principal  deputy,  or  it  could  have  been  someone 

3  in  the  executive  office's  legal  counsel  or  it  could 

4  have  been  both. 

5  Q      And  do  you  have  any  recollection  of  whether 

6  that  call  on  the  6th  would  have  been  before  or  after 

7  your  discussions  with  Mr.  Banks,  which  presumably 

8  were  before  the  7th,  but  you  can't  recall  the  date? 

9  A      I  believe  that  I  talked  to  Chuck  Banks 

10  before  this,  before  this  ~  before  the  6th  of 

1 1  October. 

12  Q      Do  you  have  any  knowledge  as  to  whether 

13  this  contact  from  N4r.  Dodson  was  related  to  your 

14  discussion  with  Mr.  Banks? 

15  A      I  don't  know.    I  just  don't  know. 

16  Q      And  what  did  you  mean  when  you  said  that 

17  Mr.  Dodson  said  that  he  had  been  sitting  on  the 

1 8  referral  for  six  weeks? 

19  A      I  guess  I  meant  that  he  said  that  he  had 

20  had  it,  had  a  written  referral,  and  was  not  doing 

2 1  anything  with  it. 

22 Q      And  so  your  E-mail,  then,  would  indicate 


1  that  he  called  your  office  to  ask  for  guidance  as  to 

2  what  he  should  do  with  the  referral?  I  believe  the 

3  words  are  "wondered  if  he  should  let  us  know 

4  something." 

5  A      Yes. 

6  Q      So  if  I'm  understanding  your  testimony 

7  correctly,  then,  both  Mr.  Banks  and  Mr.  Dodson 

8  perhaps  independently  contacted  your  office  for 

9  instruction  as  to  how  to  handle  this  criminal 

10  referral? 

11  A      I  believe  I  had  a  conversation  with 

12  Mr.  Banks  prior  to  this  time,  and  I  don't  recall  ever 

13  talking  to  Mr.  Dodson  and  don't  really  know  what 

14  others  on  my  staff  may  have  said  to  him,  so  I  just 

15  don't  know. 

16  Q      Other  than  your  responding  to 

17  Mr.  Raphaelson's  inquiry  with  your  E-mail,  do  you 

1 8  recall  any  other  contacts  with  anyone  in  the 

19  Department  of  Justice  between  the  time  of  your 

20  October  7  urgent  memorandum,  urgent  report 

21  memorandum,  and  the  October  20  urgent  report 

22  memorandum  on  this  subject? 
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1  A      1  believe  someone  in  the  criminal  division 

2  had  asked  for  a  copy  of  it. 

3  Q      Do  you  recall  who  that  was? 

4  A      1  have  a  vague  recollection  that 

5  Zipperstein,  an  assistant  from  LA,  who  was  either  in 

6  town  ~  he  was  in  town  to  do  something  with  the  S&L 

7  cases.   I  believe  he  called  and  asked  for  a  copy. 

8  Q      Do  you  recall  when  that  occurred? 

9  A      It  would  have  been  the  day  after  it  went 

10  up. 

1 1  Q      And  how  would  Mr.  Zipperstein  have  been 

12  aware  of  the  referral? 

13  A      1  don't  know.    1  would  guess  that  someone 

14  in  the  criminal  division  would  have  asked  him.   He 

15  may  have  been  in  charge  of  the  fraud  section  at  the 

16  time. 

17  Q      Do  you  know  whether  he  was  given  a  copy  of 

18  the  referral? 

19  A      1  don't  know  for  sure,  but  I'd  be  real 

20  surprised  if  he  wasn't.   You  know,  1  assume  he  would 

21  have  been. 

22 Q      Did  his  request  come  to  you  or  how  did  you 
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1  learn  of  it? 

2  A      I  just  don't  know.    He  may  have  called  me. 

3  That's  the  impression  I  have,  but  it's  —  1  don't 

4  know  that  for  sure. 

5  Q      Do  you  know  what  his  purpose  was  in 

6  requesting  a  copy  of  the  referral? 

7  A      No.    At  the  time  he  was  -  I  believe  he  was 

8  head  of  the  fraud  section  or  had  some  other 

9  responsibility  for  savings  and  loan  matters,  and  he 

10  was  a  person  that  ought  to  have  it,  I  believe. 

11  Q      So  your  recollection  is  you  earlier  said 

12  that  he  was  an  Assistant  U.S.  Attorney  from  LA. 

13  A      He  was  on  detail  in  the  department. 

14  Q      And  so  was  he  in  the  criminal  division 

1 5  then,  reporting  to  Mr.  Mueller? 

16  A      1  think  so. 

17  Q      Do  you  have  any  knowledge  as  to  what  the 

18  criminal  division  may  have  done  after  receiving  the 

19  memorandum  and  after  Mr.  Zipperstein  requested  a 

20  copy? 

21  A      No,  I  don't  have  any  idea. 

22  Q      Your  October  7  memorandum  copied 
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1  Mr.  McNulty  who  is  indicated  to  be  the  director  of 

2  Office  of  Policy  and  Communications.   Why  was  he 

3  copied  on  the  urgent  report  memorandum? 

4  A      1  think  at  this  time  it  was  normal  for  him 

5  to  be  copied  on  it.    1  believe  that  someone  in  the 

6  Executive  Secretariat  either  told  us  to  do  that  or 

7  normally  copied  him. 

8  Q      Did  you  have  any  discussions  with 

9  Mr.  McNulty  about  your  memorandum  or  the  referral? 

10  A      No. 

1 1  Q      Are  you  aware  of  whether  anyone  in  your 

12  office  had  any  contact  with  his  office  on  this 

13  matter? 

14  A      I'm  not  aware,  and  it  would  be  unusual,  I 

15  think. 

16  Q      Can  you  recall  anything  else  that  occurred 

17  with  respect  to  this  referral  other  than  the  request 

18  from  Mr.  Zipperstein  that  you've  testified  to  prior 

19  to  your  October  20  memorandum  circulating  Mr.  Banks's 

20  letter  to  Mr.  Pettus? 

21  A      No. 

22 Q      And  can  you  recall  how  you  came  to  receive 
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1  Mr.  Banks's  letter  from  Mr.  Pettus  —  I'm  sorry, 

2  Mr.  Banks's  letter  to  Mr.  Pettus? 

3  (Pause.) 

4  MR.  COLE:    Could  you  reread  the  question, 

5  please? 

6  (The  reporter  read  the  record  as  requested.) 

7  THE  WITNESS:    1  don't  recall  specifically 

8  how  it  would  have  come.   I  don't  recall  how  I  got 

9  it.   Normally  it  would  --  as  an  urgent  report  or 

10  follow-up,  it  would  come  to  the  Office  of  Legal 

1 1  Counsel  in  my  office  and  they  would  prepare  the 

12  transmittal  and  bring  it  to  me  for  signature. 

13  BY  MR.  COLE: 

14  Q      Did  you  have  any  discussions  with  Mr.  Banks 

1 5  about  this  letter? 

16  A      1  don't  recall  any  discussions  with  him, 

17  no. 

1 8  Q      Are  you  aware  of  whether  anyone  on  your 

19  staff  had  any  discussions  with  him? 

20  A      I'm  not  aware. 

2 1  Q      Are  you  aware  of  whether  anyone  else  at  the 

22  Department  of  Justice  had  any  discussions  with 
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1  Mr.  Banks  about  his  letter? 

2  A      1  don't  have  any  knowledge  of  that. 

3  Q      And  with  regard  to  Mr.  Dodson,  did  you  have 

4  any  discussion  with  him  about  Mr.  Banks's  letter? 

5  A      1  don't  believe  I  ever  talked  to  him  about 

6  this  matter. 

7  Q      And  are  you  aware  of  whether  others  in 

8  either  your  department  or  elsewhere  in  the  Department 

9  of  Justice  discussed  it  with  Mr.  Dodson? 

10  A      No.    I  have  no  knowledge  of  any  other 

1 1  discussions,  if  there  were  any. 

12  Q      And  do  you  have  any  further  knowledge  of 

13  events  relating  to  this  criminal  referral  subsequent 

14  to  your  October  20  memorandum,  events  concerning  the 

15  Department  of  Justice?  I  realize  there  are  public 

16  reports  of  events  concerning  this  referral. 

17  A      Not  that  1  recall.   1  left  the  executive 

1 8  office  in  late  October  of  this  year.   I  think  it  was 

19  October  23,  1992. 

20  Q      So  that  would  have  been  only  three  days 

21  after  your  memorandum;  is  that  correct? 

22  A      Yes. 
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1  Q      And  at  that  time  did  you  go  to  the  position 

2  that  you  currently  hold? 

3  A      I  was  put  on  administrative  leave  for  -- 

4  and  went  to  my  current  position  in  January  of  '93. 

5  Q      And  what  was  the  reason  for  the 

6  administrative  leave? 

7  MR.  SGRO:    I  don't  think  that  that's 

8  relevant  to  this  inquiry,  is  it? 

9  BY  MR.  COLE: 

10  Q      Let  me  rephrase  the  question,  then.   Did 

1 1  the  administrative  ~ 

12  MR.  SGRO:    Off  the  record  a  second. 

13  (Discussion  off  the  record.) 

14  BY  MR.  COLE: 

15  Q      Back  on  the  record.   If  I  could  rephrase 

16  the  question,  Mr.  McWhorter,  was  your  administrative 

17  leave  related  in  any  way  to  the  matters  that  you've 

18  been  testifying  about  here  this  morning? 

19  A      No. 

20  Q      Thank  you.    And  is  it  your  testimony,  then, 

21  from  that  time  forward  until  today,  you've  had  no 

22  further  involvement  with  or  knowledge  of  the  handling 
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1  of  this  referral  by  the  Department  of  Justice? 

2  A      I've  had  no  involvement  with  it.    My 

3  friends  may  have  said  something  about  Whitewater  to 

4  me,  but  I  don't  remember  anything  specific.   I  have  a 

5  vague  knowledge  of  an  issue  about  recusal,  but  I 

6  don't  know  anything  about  that,  Mr.  Banks's  recusal. 

7  Q      And  you  had  no  personal  involvement  ~ 

8  A      None. 

9  Q      --  with  that  issue? 

10  A      No. 

1 1  MR.  COLE:    I  think  I  would  like  to  request, 

12  and  I  can  follow  this  up  with  a  letter  if  it  would  be 

13  helpful,  that  you  review  whatever  records  there  are 

14  of  your  telephone  calls  from  this  time,  any  calendars 

15  or  personal  schedules  you  have  and  any  department 

16  time  sheets,  and  perhaps  whatever  is  available  for 

1 7  the  period  of  the  month  preceding  your  October  7, 

18  1992  memorandum,  perhaps  from  September  1  through 

19  October  7,  if  you  could  produce  those  records  to  the 

20  committee. 

21  MR.  SGRO:    I  don't  think  there's  a  problem 

22  with  reviewing  the  September  calendars  and  phone 
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1  records. 

2  THE  WITNESS:    If  I  can  find  them. 

3  MR.  SGRO:    Anything  that's  responsive  we 

4  will  produce  as  soon  as  we  receive  it. 

5  MR.  COLE:    Thank  you. 

6  MR.  BEN-VENISTE:    The  steno  notes,  do  you 

7  have  those? 

8  MR.  SGRO:    Steno  notes? 

9  MR.  BEN-VENISTE:    Steno  notebook. 

10  THE  WITNESS:    I  don't  think  there's 

1 1  anything  in  there  about  this  matter. 

12  MR.  BEN-VENISTE:    Who  has  it? 

13  THE  WITNESS:    I  would  have  it.    If  I  still 

14  have  it,  it  was  a  log  of  telephone  calls. 

15  MR.  BEN-VENISTE:    Off  the  record. 

16  (Discussion  off  the  record.) 

17  (Recess.) 

18  BY  MR.  COLE: 
Q      Mr.  McWhorter.  before  we  took  a  break  you 

mentioned  that  you  had  some  recollection  of  hearing 
something  about  Mr.  Banks's  recusal.  Can  you 
describe  in  any  more  detail  what  you  heard  about 
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1  that? 

2  A      Not  really.    I  just  generally  was  aware 

3  through  conversations  with  former  colleagues,  and  1 

4  don't  remember  who,  that  he  had  -  there  was  some 

5  issue  about  whether  or  not  he  should  be  recused.  And 

6  1  don't  recall  what  the  issue  was,  but  that's  -- 

7  Q      Do  you  recall  from  whom  you  heard  that? 

8  A      No,  1  don't. 

9  Q      Is  your  office  or  the  office  that  you  had 

1 0  at  that  time  normally  involved  in  recusal  issues? 

1 1  A      Yes.    Frequently  we  were  involved  in  ~ 

12  when  the  U.S.  Attorney  needed  or  wanted  to  be 

13  recused,  in  processing  it  in  the  department,  meaning 

14  notifying  appropriate  offices  who  would  have  some 

15  likely  --  be  impacted  by  it  somehow,  and  also  in 

16  determining  who  does  the  work  if  there  is  a  recusal. 

17  And  frequently,  we  would  try  to  shop  for  a  U.S. 

18  Attorney  or  Senior  Assistant  U.S.  Attorney  in  a 

19  nearby  district.    Sometimes  the  criminal  division 

20  would  do  it,  if  —  and  there  is  no  set  way  to 

21  decide. 

22 My  recollection  is  that  if  the  criminal 


1  division  handled  such  a  recusal,  they  wanted  their 

2  expenses  paid,  so  we  frequently  wanted  a  nearby 

3  Assistant  U.S.  Attorney  to  do  it  because  of  the 

4  money. 

5  Q      And  do  you  have  any  recollection  as  to  what 

6  role,  if  any,  your  office  played  in  the  Banks  recusal 

7  consideration? 

8  A      I  don't  know.    I  was  not  involved  and  don't 

9  remember  specifically  any  of  the  issues  involved. 

10  Q      Do  you  recall  how  long  that  was  after  your 

1 1  October  20  memorandum  when  that  issue  came  up? 

12  A      No. 

13  Q      Do  you  recall  any  other  feedback  or 

14  reaction  from  inside  the  department  to  your  October 

15  20  memorandum  attaching  Mr.  Banks's  letter? 

16  A      1  don't  recall  receiving  anything  back  and 

1 7  I  was  gone  shortly  thereafter.   So  I  don't  believe 

18  there  was  any  contact  with  me  about  it. 

19  Q      And  what  about  after  you  returned  from  your 

20  leave,  did  you  have  any  further  involvement  in  the 

21  matter? 

22  A      No.    I  was  reassigned  to  the  U.S.  Trustee 
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1  program. 

2  Q      So  after  returning  from  leave  you  were  not 

3  reassigned  to  the  Executive  Office  of  U.S.  Attorneys; 

4  is  that  correct? 

5  A      That's  correct. 

6  Q      A  final  question  about  your  discussions 

7  with  Mr.  Banks.   You  testified  earlier  that  you 

8  believe  that  Mr.  Banks  thought  that  the  RTC  referral 

9  was,  I  noted  your  words,  "preliminary  and  not 

10  thorough,"  and  that  more  work  needed  to  be  done  by 

1 1  the  FBI  to  determine  whether  it  was  appropriate  for 

12  criminal  investigation,  if  I'm  recalling  your 

13  testimony  correctly. 

14  Can  you  recall  what  Mr.  Banks  said  to  you 

15  to  give  you  that  impression? 

16  A      Not  specifically,  no.    I  just  -  that's  my 

17  impression  of  the  conversation. 

18  Q      But  you  do  recall  that  it  was  a 

19  conversation  with  Mr.  Banks? 

20  A      I  think  it  was.   That's  what  I  think. 

21  Q      Was  that  conversation  before  or  after  you 

22  received  Mr.  Banks's  letter  to  Mr.  Pettus  of 


1  October  6? 

2  A      I  think  it  was  before  the  first  urgent 

3  report,  that  conversation. 

4  Q      Was  there  more  than  one  conversation  with 

5  Mr.  Banks  before  the  first  urgent  report  memorandum? 

6  A      I  don't  recall  --  I  don't  recall  the 

7  specific  conversation.   I  just  ~  I  believe  there  was 

8  one  conversation  before  this,  sometime  before  the 

9  urgent  report  came  in,  but  I  could  be  mistaken. 

10  Q      The  reason  I  ask  the  question,  to  try  to  be 

1 1  as  clear  as  possible,  is  I  believe  when  you  first 

12  testified,  you  indicated  that  you  had  a  conversation 

13  with  Mr.  Banks  where  he  told  you  that  he  was 

14  expecting  a  referral  fi-om  the  Resolution  Trust 

1 5  Corporation  and  then  this  subsequent  conversation 

16  would  appear  to  have  been  after  Mr.  Banks  had 

17  received  and  reviewed  the  referral.   That's  the 

18  source  of  my  confusion,  and  perhaps  you  could  clarify 

19  that. 

20  A      I  believe  that  my  conversation  with 

21  Mr.  Banks  was  before  he  had  a  written  referral  fi-om 

22  the  RTC.    I  believe  he  had  been  advised  that  he  was 
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1  expecting  to  receive  a  written  report.   And  I  don't 

2  recall  any  other  conversations  with  him.    I  may  have, 

3  but  I  just  don't  recall  any  others. 

4  Q      And  so  is  it  your  best  recollection  that 

5  that  would  have  been  the  conversation  in  which  you 

6  got  the  impression  from  Mr.  Banks  that  the  referral 

7  was  not  thorough  and  preliminary? 

8  A      Yes. 

9  Q      And  so  do  you  know  how  Mr.  Banks  would  have 

10  come  to  that  view  if  he  had  not  yet  received  the 

1 1  referral? 

12  A      I  don't  know.    It's  likely  that  he  had  had 

13  conversations  with  someone  in  the  RTC  before  actually 

14  getting  the  writing,  but  I  just  don't  know. 

15  Q      Did  he  tell  you  that  he  had  had 

16  conversations  with  someone  in  the  RTC? 

17  A      I  don't  recall.   That's  my  impression  of 

18  what  our  conversation  was.    I  don't  recall  where  he 

19  got  the  information  or  how  I  came  to  have  that 

20  impression.   That's  just  my  impression,  that  he  did 

2 1  not  yet  have  a  writing  and  he  must  have  had 

22  conversations  with  someone. 
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1  Q      And  the  ftirther  work  that  Mr.  Banks  thought 

2  needed  to  be  done  or  you  understood  he  thought  needed 

3  to  be  done,  was  it  your  understanding  that  work  was 

4  to  be  done  by  the  FBI? 

5  A      That  would  be  our  normal  ~  that  would  be 

6  the  normal  practice  with  a  criminal  referral  from  a 

7  regulatory  agency,  to  have  the  FBI  do  the  work. 

8  Sometime  in  this  time  frame,  the  regulatory  agencies 

9  had  very  few  criminal  investigators  and  we're  talking 

10  on  one  hand,  possibly  two  hands,  the  number  of 

1 1  criminal  investigators  in  all  of  those  agencies. 

12  Now,  by  '92  they  may  have  had  more,  but  the 

13  department's  experience  with  the  work  of  many  of  the 

14  regulatory  agents  who  prepared  reports,  they  weren't 

15  adequate  for  a  criminal  ~  as  a  predicate  for  a 

16  criminal  investigation.   And  the  FBI  was  needed  and 

17  the  memorandum  of  understanding,  I  believe,  with  the 

18  agencies  required  the  FBI  to  do  the  investigation 

19  once  a  criminal  matter  was  referred. 

20  Now,  there  was  a  lot  of  controversy  about 

21  what  a  criminal  referral  was  in  the  months  preceding 

22  this  time  frame.   The  agencies  had  said  to  Congress 
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1  that  they  had  referred  thousands  of  criminal  ~  made 

2  thousands  of  criminal  referrals  and  the  department 

3  didn't  have  thousands  of  criminal  referrals  that  we 

4  could  locate.   So  what  a  criminal  referral  was 

5  depended  on  who  was  using  the  term,  I  believe,  at 

6  this  time. 

7  Q      Were  criminal  referrals  ever  sent  back  to 

8  the  RTC  for  more  work  internally? 

9  A      I  don't  know.    I  didn't  have  any 

10  involvement  with  them  myself  specifically.  The 

1 1  substance  of  investigations  are  ~  what  the  Assistant 

12  U.S.  Attorneys  or  fraud  section  attorneys  did  with 

13  them,  I  didn't  have  any  involvement  with  that. 

14  Q      Did  you  discuss  with  Mr.  Banks  what  you 

15  just  described  as  a  normal  practice  for  the  FBI  to  do 

16  further  work  on  a  referral? 

17  A      I  don't  recall.   I  don't  recall. 

18  Q      You  don't  recall.   Do  you  recall  anything 

19  further  about  your  discussions  with  Mr.  Banks? 

20  A      No,  no. 

21  Q      Did  the  FBI  do  follow-up  work  on  every 

22  criminal  referral  that  the  department  received  from 


1  the  RTC? 

2  A      That's  my  understanding.   I  believe  so.    At 

3  least  for  ~  now,  there  was  a  time  when  they  were 

4  overwhelming,  the  numbers,  but  I  believe  the 

5  memorandum  of  understandings  they  had  with  the 

6  various  regulatory  agencies  required  the  criminal 

7  referral  to  be  made  to  the  FBI  and  the  FBI  to  do  any 

8  further  investigation  that  was  needed. 

9  Q      If  I  could  show  you  one  more  document 

10  that's  numbered  7192. 

1 1  (Witness  reviewed  the  document.) 

12  I'm  only  showing  you  that  because  it 

13  appears  to  have  a  Post-it  note  copied  on  the  front  of 

14  it  that  says  "Red,  RTC  referral."  Do  you  know  who 

15  Red  is,  or  R-E-D? 

16  A      I  don't  know,  and  it  doesn't  look  like  the 

1 7  R  down  below,  so  it  could  be  Les. 

18  Q      But  you  don't  recognize  it? 

19  A      1  don't  recognize  the  handwriting  at  all. 

20  Q      Thank  you.    A  final  point  on  the  FBI  review 

21  of  criminal  referrals  that  you  just  testified  to. 

22  Was  it  at  the  discretion  of  the  FBI  whether  work 
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1  would  be  done  on  a  criminal  referral  once  it  was 

2  received  from  the  RTC? 

3  A      That's  a  bigger  answer  than  the  question, 

4  and  it  has  a  long  history.    The  short  answer  is  yes. 

5  The  long  answer  is  the  FBI  ~  whether  or 

6  not  the  Assistant  U.S.  Attorneys  direct  FBI 

7  investigations  has  been  an  issue,  if  it  comes  up,  for 

8  decades.  Normally  FBI  ~  in  this  time  frame,  the  FBI 

9  would  normally  investigate  anything  the  U.S.  Attorney 

10  requested,  although  they  would,  I'm  sure,  maintain 

1 1  their  right  to  say  no,  that  we're  the  investigator 

12  and  you're  the  prosecutor  and  you  don't  tell  us  what 

13  to  do,  but  it  worked  ~  it  normally  worked  in  harmony 

14  and  cooperation. 

1 5  That  may  not  be  the  question  you  were 

16  asking. 

17  Q      Well,  could  you  clarify  --  I  believe  you 

18  testified  earlier  that  the  memoranda  of  understanding 

19  that  the  FBI  had  with  the  various  agencies  required 

20  that  the  referrals  go  to  the  FBI  for  investigation. 

21  A      That's  what  I  think.    I  don't  know  that  for 

22  sure.   It's  my  impression. 


1  Q      Perhaps  it  would  help  if  for  the  record  you 

2  could  describe  what  the  standard  or  normal  operating 

3  procedure  was  inside  the  Department  of  Justice,  by 

4  which  I  mean  to  include  the  FBI,  for  handling  of 

5  criminal  referral  for  a  failed  savings  and  loan  from 

6  the  Resolution  Trust  Corporation. 

7  A      I'm  not  sure  what  the  normal  was  and 

8  whether  or  not  it  was  changed  when  the  special 

9  counsel  handling  savings  and  loan  matters  was 

1 0  created. 

1 1  Q      Would  that  be  Mr.  Raphaelson? 

12  A      I  think  Jim  Richmond  was  his  predecessor. 

13  Q      But  it  was  the  office  of  Mr.  Raphaelson? 

14  A      It  was  Ira's  office.   I  think  they  changed 

15  it,  but  I  don't  know  that  for  sure,  because  I  think 

16  in  practice,  the  regulatory  agencies  or  agents  would 

17  send  them  through  their  channels,  either  to  the  U.S. 

18  Attorney  or  the  FBI,  depending  on  who  it  was,  and  the 

19  U.S.  Attorney,  I  believe,  would  --  if  they  received 

20  one,  would  normally  refer  it,  send  it  to  the  FBI. 

21  Q      And  who  had  responsibility  for  determining 

22  whether  the  referral  had  merit,  it  should  be  pursued 
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1  ftirther  by  the  office?  Was  it  the  FBI  or  the  U.S. 

2  Attorney? 

3  A      It's  both.    The  U.S.  Attorney's 

4  responsibility  was  to  make  the  uhimate  prosecutive 

5  determination  as  to  whether  or  not  the  matter  had 

6  merit.   The  FBI  also  could  investigate  if  they  wanted 

7  to,  and  frequently  did.    They  would  also  frequently 

8  ask  an  Assistant  U.S.  Attorney  for  a  prosecutive 

9  opinion  and  ask  whether  or  not  they  should  do  ftirther 

10  investigation. 

1 1  MR.  COLE:    Thank  you.    I  don't  have  any 

12  ftirther  questions. 

13  MS.  FISHER:   Nothing.    Thanks  so  much  for 

14  coming  in. 

15  THE  WITNESS:    Sure. 

16  (Whereupon,  at  10:52  a.m.,  the  deposition 

17  was  concluded.) 
18 

1 9  

20  LAURENCE  S.  MC  WHORTER 
21 

22 
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